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THE LATE SIR MURRAY COUTTS TROTTER, Kr. 
REFERENCE IN THE Hıcam COURT. 


On the re-opening of the High Court after the summer 
recess, the Advocate-General made a reference before a full 
Court to the death of Sir Murray Coutts Trotter during the 
vacation. He paid an eloquent tribute to the late lamented 
Judge in a speech so carefully and appr8priately worded that it 
is needless, if not also difficult, to add anything to it It was, 
indeed, unfortunate that failing health made it impossible for 
Sir Murray in later years to fulfil the expectations which the 
earlier years of his career even in Madras raised and it must 
have pained his friends and admirers to note the voice of dis- 
appointment finding expression even in discussions raised in the 
Legislative Council suggesting that in that state of health 
it was scarcely possible for him to do full justice to the onerous 
duties of his high office. Now that the time has come for all 
controversy to be hushed, we have no deubt every one will join 
in the tribute to his memory. 

The Advocate-Gereral said:— 


My Lords, we are meeting this morning under the shadow 
of a great loss which ‘this Court and Madras have sustained in 
the death of Sir Murty Coutts Trotter, our late Chief Justice, 
who adorned this Court with distinction both as Puisne Judge 
and Chief Justice for the last 14 years. I was shocked to hear 
the news of his sad and untimely denise under most unfortu- 
nate circumstances on the railway platform on my arrival froin 
Simla *during the holidays. The tragedy of the news was 
enhanced, and the poignancy of the grief rendered all the more 
acute by the fact that enly the day before I left Madras in spite e 
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of his weakness and failing health he very kindly attended a 
function arranged by® me in hónour of the Hon. Mr. Justice, 
Odgers and took part in it. Later I received a touching and 
feeling letter of good-bye from him when I was at Simla. Only 
the other day another letter of good-bye breathing affection 
and good will addressed to the Madras bar on the day of his 
departure from Madras was handed to me by the Registrar. 
I never dreamt that it would fall to my lot so soon to bring to 
your Lordships’ notice this sad event or to take part in this 
function of paying my humble tribute to the memory of one 
whom we all loved and respected. 


In many ways Sir Murray was a unique and striking per- 
sonality. After a brilliant and distinguished career at the Eng- 
lish Universities and after being elected Eldon Law Scholar in 
1898 and serving as a Deputy Professor of Greek for some time 
in the University of Liverpool he was called to the Bar by the 
Inner Temple in 1901 He read in the chambers of Hamilton, 
K.C., now Lord Sumner and of Mr. Justice Lush for some time, 
joined the north-eastern circuit and soon established a good prac- 
tice. He was appoint@l Lecturer on the Law of Evidence in ` 
the University of Oxford in 1912 and at the comparatively early 
age of 41 he was sent out as a Puisne Judge of this High Court 
and he became Chief Justice in 1924. His Majesty the King in 
recognition of his distinguished services conferred upon him the 
Knighthood early that year. f 


Words fail me at this moment to give adequate expression 
to my feelings of regard and affection for him. He had a sharp 
and incisive intellect which could straight go to the heart of 
a case involving complicated questions of facts and law. His 
mind moved so swiftly țhat he was sometimes apt to be impa- 
tient of those who were*accustomed to a more leisurely progress 
Though he was unduby modest in calling himself a pure common 
lawyer unacquainted with the vagagies of English Equity and 
Indian Statute Law and Tenure, he was equally at home in deal- 
ing with a complicated question of English Equity or the con- 
structien of an Indian Emactment or wit an abstruse point of 
Hindu Law. The only thing he dreaded—though it canpot be 
said that even this was not within his grasp for I well remember 
leading cases of his on “the Estates Land Act—was an excur- 
siof*into the reatm of India Land Tenure. With £ character- 
istic distrust of a long citation of case-law he had the art 
possessed by the great masters of the law in’ England @f stating 

ethe effect of a long string of cases jn the À a few terse pro- 
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positions. He had the rare faculty of delivering illuminating and 
able Judgments ex tempore. ,Jn the eamy days of his judicial 
career I remember how he, sitting with the late Sir K. Srinivasa 
lyengar, delivered ex tempore judgments in cases of great mag- 
nitude and complexity without faltering for a word, phrase or 
an idea. In fact, one might be pardoned for saying that his ex 
tempore judgments were even better from the point of diction, 
matter and cogency of reasoning than his reserved judgments. 


Steeped in classics he commanded an easy terse, perspicuous 
and racy style—a directness and force of expression seldom ex- 
celled by Judges English or Indian in this country and he had a 
natural distrust of all forms of verbiage. After a long and 
protracted argument it was refreshing to note that he could ex- 
press in a few pithy and striking sentences what the counsel 
might have struggled to convey to the court and it has fallen 
to my lot on more than one occasion to convey my indebtedness 
to His Lordship in that respect. 


It cannot be said of him as of the ideal Judge that be the 
case good or bad, easy or uphill, counsel went before him as be- 
fore a friend. But while his emphaticif somewhat too empha- 
tic manner which carried with it an air of impetuosity was 
occasionally embarrassing and disconcerting to the counsel that 
appeared before him he had that rare quality characteristic of 
all great Judges of being open to conviction till the last. A coun- 
sel that believed in his point and in the righteousness of his 
cause need never despair of convincing him up to the last 
moment and the counsel would be really committing a suicidal 
act if he desisted from pressing a point on account of the strong 
expressions of His Lordship’s opinion in the early stages of a 
case. 


While he had a legitimate distrust of a court ignoring the 
plain terms of an enactment and reading gn equity into a statute 
he always approached the construction of taxing enactments 
from the right perspective” He inherited the great tradition of 
English Judges that*the court is the guardian of the liberty of 
the subject. While he sedulously administered the lawehe had 
the sympathetic imagination of appreciating even the view-point 
of ofe who might be Jed astray by political idealism. His Lord- 
ship was an exponent of the best traditions of the English Bar 
in that heerealised that the Bench and the Bar alike are the com- 
ponent parts of the machinery of the administration of justice, ° 
though engaged in different spheres. In the later years of his om 
career one noticed his failing health was fot quite equal to the 
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strenuous work of a Chief Justice, but even then one did not 
perceive any impairmant of his igtellectual faculty. Sir Murray 
took a keen and abiding interest in the public movements of this 
City and especially in the education of this presi- 
dency. He was an active member of the Senate and the 
bodies connected with it and his influence was deeply felt in the 
counsels of the University. I well remember how on occasions 
when the debate was straying possibly into irrelevant channels 
he would cut into the debate, make an imprompt speech and de- 
cide the fate of a resolution. 


In his personal relations he was warm hearted and gene- 
rous if to a fault and was absolutely free from rancour of any 
kind. As one of his intimate friends used to frequently mention 
to me, Sir Murray was essentially human and that was the 
strength and weakness alike of his character. He commanded 
a lively humour, a sparkling wit and a power of narrative. He 
had a genuine appreciation of young intellect and took a delight 
in discerning and discovering talent wherever it lay. He was 
free from racial bias of any kind, had a belief in England’s 
mission to this country and in India’s great destiny. 


My Lords, so far as I am concerned, it is a great personal 
loss to me. I have known him intimatehr ever since he landed 
in this country and I was the recipient of many acts of kind- 
ness at his hands while still a junior at the Bar. 


In him the High Court has lost a great and distinguished 
Judge, His Majesty’s Government a trusted servant of the 
State, the Bar a valued friend and Madras a public-spirited citi- 
zen. There is a number of personal friends of his to bemoan 
his loss. On behalf of the Bar I would convey through Your 
Lordships our condolences to Lady Coutts Trotter and the mem- 
bers of the bereaved family. 

The Chief Justice said:— . 

Mr. Advocate-General, two did half years ago re- 
ferences were made in this Court fsom the Bench and 
by the. Bar-to our late colleague on the Bench Mr. 
C. Krishnan. To-day we have met to fay our last tribute 
to the memory of Sir Murray Coutts Trotter, oyr late €hief 
Justice and our friend, the news of whose tragic and sudden death 
reached-us during the vacation, To the majority of ug his death 


e was. so unexpected.: Few ‘of us who saw him and whos were 


“with him during the last week he spent in Madras and who 
witnessed his departure and bade fareweY ver imagiffed that 
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within eight days he might be dead. But we knew him to be very 
ill. We did not realise at that' time that the hand of death 
vay upon him. After 14 years’ of service in this High Court, 
for nine years as Puisne Judge and five years as Chief Justice. 
he was on his way home to refire and to enjoy a well-earned 
rest to which he had so long been looking forward. But, how- 
ever, he was not destined to reach home and see his family to 
whom I am personally aware he was very deeply attached. But 
his family and ourselves, his friends, may derive some consola- 
tion from the knowledge that during the last few hours He was 
not entirely alone or friendless. He had a friend from this 
High Court. Master White travelled with him and was with 
him and-personally attended on him right up to the time of his 
death. We must pay a just and high tribute to the great 
courage of Sir Murray which enabled him to attend his Court 
almost down to the last that it was only when his iliness be- 
came so acute that it prevented him leaving his residence. We 
must all of us fully appreciate what that effort to work must 
have caused him. 


Mr. Advocate-General, Sir Murraf came to this country 
with a reputation for brilliant scholarship which few, if any, 
have had when they:came to this country either before or since. 
His career at the school and at the University was indeed a 
brilliant one. He was for two, years the head boy and Captain 
of St. Paul’s School, one of the most important public schools 
in England and certainly one of the largest. From there he 
went to Balliol with a scholarship and in 1895 won one of the 
most coveted prizes in the University. In 1898 he also won 
the Eldon Law Scholarship and in the same year was appoint- 
ed Deputy Professor of Greek in the Liverpool University. 
Then he was called to the Bar in January, 1901 and I may per- 
hags be pardoned for saying something about his earlier days 
at the English Bar. I have known Sir Murray since T was 
called to the Bar one year Tater than himself, 27 years ago and 
more, although E canrtot possibly claim to'have known him long- 
er than apy one else ip Madras. I knew him at the commence- 
ment of his legal career. He and I both belonged to the same 
Inns ôf Court, Inner Temple, and we were constantly meeting 
there. There I soon came to recognise as did everybody else 
in'the Temple who came in contact. with him that he was a-very 
brilliant and a witty conversationalist and possessed a keen 
sense of humour „He became very rapidly known as a sound 
and able lawyer’ ande one who given health, opportunity and 
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ordinary good fortune might win the highest prize at the bar. 
He was pupil to Losd Sumner and unless he had beeneknown 
to be a sound lawyer he would never have been in those chams 
bers. 

Of him as a Judge some of my colleagues on the Bench are 
better qualified than I to speak because they knew him in his 
earl? days on the Bench. But this I can say, that he had a 
profound knowledge of English Case Law, quickness of percep- 
tion, mastery of facts which astonished everybody who appear- 
ed before him or sat beside him on the Bench. His quick dis- 
posal of cases on the Original Side soon won for him the strong- 
est admiration. As you have quite rightly said, Mr. Advocate- 
General, he shone particularly when he delivered an oral judg- 
ment which he frequently did at the close of long, intricate and 
complicated arguments. His marshalling of the facts, each one 
in its proper order, his concise treatment of the law and his 
easy and happy choice of words was remarkable. Even at the 
end when he was ill he was still able to deliver oral judgments 
from the Bench at the conclusion of an argument to which it 
was like an education gnd a pleasure to listen. 

_ As a friend he was one of the most loyal. He was pos- 
sessed of a warm nature which enabled to make friends freely 
and he had made them to keep them. He was in many ways 
a-simple man. He had a wide sympathy for all who were in 
trouble and needed help, from the struggling junior at the Bar 
to the underdog. I never knew him to bear malice to anybody. 
We have lost a loyal friend and we feel the loss so keenly. We 
desire to convey to Lady Coutts Trotter and the members of Sir 
Murray’s family our deep sense of loss they have sustained and 
our sincere sympathy with them. 


Tue FAREWELL LETTER. 


Dear Mr. Advocate-General and Gentlemen of the Madras 
Bar: : e 

The best of friends must part and I have been ordered home 
on medical advice not tp return to India. I wish, to thank 
through you the Madras Bar for the great assistance its mem- 
bers have always given me in the trial of gases by their learning 
and industry. Without such loyal co-operation as I have receiv- 
ed,*the Judge’s work would: be crippled, indeed pragtically im- 


eee possible for kim. ° 
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` I have also to thank you all for unfailing courtesy, patience 
eand forbearance with my many faults for which I crave for- 
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giveness. Patience, I am afraid, is not a virtue of mine. But 
] am now told by my doctors that the illness which is causing 
me to retire has doubtless been at work for a long past and 1 
hope it will be accepted as in part an excuse for any discourtesy 
or impatience I have shown towards the Bar. 


Apart from professional relations I have formed fnany 
pleasant friendships at the Bar, among which I value your own 
not the least. I part from my friends out here with the greatest 
reluctance and at Home I shall often recall many of you and 
think of old battles waged before me. I wish you all every suc- 
cess and prosperity and so once more good-bye. 


+) A 
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DEFAULT CLAUSE IN CHIT FUND SECURITIES. 


The security bond given by a prizewinner in favour of the 
karaswan (or stake-holder) of an auction-chit-fund is intended 
to secure the payment of the future subscriptions due by the 
prize-winner. The amount secured by the bond includes the 
premium charged against the prize-winner for distribution among 
the “non-benefited” subscribers by way of solatium to them. That 
distribution takes the shape of a deduction from the amount 
of individual subscription payable for the auctioned instalment. 


An illustration of the working of an auction-chit-fund, 
the karaswan and the subscribers of which are content with a 
moderate rate of interest, may be given here. A is the karaswan, 
and B, C, D and EF are the four other subgcribers. The annual 
subscription payable by each member is Rs. 1,000, and he is to 
pay at that rate for five “instalments (or years). The total 
subscription for the Arst instalment, (vis, Rs. 5,000) goes to 
the karagwan, and that for the last instalment goeseto the 
subscriber who has fot drawn the prize at any of the inter- 
mediate instalments. The subscription at each of these inter- 
mediate instalments is available for loan to the successful bidder 
at the auctjon. The member who has the most pressing feed 
for the loan offers the highest premium or bonus in considera- 
tion therefor, i.e., he offers to accept the lowest proportion of 
the tota? subscription (vis, Rs. 5,000). “Accordingly, he ise 
declared the ST seal S 

° B . 


v - ma 
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The chit-karatfayia takes care to provide that the premium 
is to be not less than Rs. 500 so as to ensure a reasonable minimum, 
usury or compensation for the grant of the loan. If at any 
particular auction, no member is willing to offer the minimum 
premium of Rs. 500, the kararnama prescribes that the prize is 
to beedecided by casting lots and the prize-winner by the event 
of the lot has to pay the minimum premium of Rs. 500. 


‘The security bond to be given by the prize-winner as a 
preliminary to his receiving the prize-money, will purport to be 
for the full amount of the instalments yet to come. 


Let us take the case of C in the following tables. He is 
the prizewinner at the 3rd instalment; the premium offered by 
him is Rs. 600; that sum is divisible between D and E who are 
by then the only non-benefited subscribers. The security bond 
to be executed by him will purport to be for Rs. 2,000, being the 
amount due for the fourth and fifth instalments yet to come. 
The bond will recite that a sum of Rs. 2,000 was paid back to 
C in respect of his subscriptions for the past two instalments; 
and it will further recit that excluding the premium of Rs. 600, 
the actual cash consideration paid by the karaswan to C was 
Rs. 1,400. 


In fact and truth, as a result of the prize, C will get 
Rs. 3,400 net, i.e., after deducting the premium of Rs. 600 and 
a further sum of Rs. 1,000 duc for the third in- 
stalment. Rs. 2,000 out of the Rs. 3,400 represents 
substantially his past subscriptions, which aggregated 
to Rs. 1,750, with interest thereon at a little less 
than 10 per cent. The bond will contain the usual 
default clause that if @ should fail to pay any of the future 
instalments on the due date, the entire balance of the secured 
debt of Rs. 2,000 and interest thereon at a stipulated rate will 
be payable from the date of default. ° 


e b e 








(i) A recital that as 

per a separate voucher, 

C recelved Ra. 2,000, the 

| fall nominal amonant of 
` hin past subscriptions, 

. 600 divi- and (i1) a further recital 
between | ky, 2,000. that Ke, 600 ln the way 


& lum, 

Re. 300 each. ne apes the way of 

a r&eived by C, 
make up the Re. 000 
fo. whic the bond is 

Passed. 

Ee re re 
(i) A recital that a» 
a separate voucher, 
received Ra. 3,000, the 
e e full “nominal amonnt of 
his subscriptions” 

Rs. 550; it 

° ' and (H) a futher reécital. 
1928 D goes to .E Rs. 1,000. that Rs. 550 In the'way 


January. alone. of premium, gnd'Re. 450 | 


athe may of eae 
° ed $y D, go` to make 
up the R». 1,000- for 
Which the bond is paed- 





Rs. 3,400. 


“Rs. 3,450 
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° Taste II. x 


ee 


Rate of interest ir- 

The full nominal | Actual amount of volved by the karas- 

Prizre-win. amount of the prize- |past subscriptions paid |wan’s repayment to the 
aes ~ |winner’s past subscnp- |by the piize-winner /prize-winner of the full 
tions (béfore the time |(before the time of the nominal amount of the 





of the piz). prire). past subscriptions of the 
prize-w inner. 
1 2 i 3' 4 





Nil. 
Little less than 10 p-> 
latilo kes than 11 p.c 
Little less than 14 p. c. 











In the generality “of cases coming before the Courts, the 
proportion of premium to the actual money received by prize- 
winner, is- much higher; and the rate of interest involved by 
the karaswan’s repayment of past subscriptions as per Col. 4 of 
the second table above would he correspondingly higher. Like- 
wise, the rate of interest prescribed by the default clause in the 
chit-security bonds put into Courts is usually exorbitant and 
fearful. One way to check this evil is by a judicious use of 
section 74 of the Contract Act and section 3 of the Usurious 
Loans Act. 


Two views are pgssible as to the distinctive character of 
the premium in chit-fund securities. One view is that it is a 
fee or a bonus for the very grant of the loan to the prize-winner 
and.that-the term as to the repaym€nt by instalments is a sheer 
concession and a thing of grace which can be withdrawn on the 
borroyer’s default. This view sounds harsh and has not receiv- 
ed judicial acceptance. e i 


The other view is that the premium represents the price 
paid by the borrower if consideration of the term that the loan 
is to be repaid in instalments to be spread over a defined period. 
The principal loan and interest in advance, are added gether, 
the total sum due, being made repayable in equal instalments; 
* and, upon default in payment pf any “instalments, the whole 


balance is to become due with a stipulated ate of interest, In 
e. . 
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short, ehe case is covered by Ill. (g) to section 74 of the Con- 
stract Act; and relief may be granted in accordance therewith. 
That view was first enounced by the case in Ramalinga Adaviar 
v. Meenakshisundaram Pillai! and three subsequent cases have 
approved of it—Tatayva v. Gangayva,? Subbiah Pillai v. Shan- 
mugam Pilla? and Muthikumaraswamiah Pillai v. Subranfaniat 
Chettiar* (Cf Velchaud v. Flagg"). 


Those cases proceed on the ground that the effect of the 
default clause is not a mere acceleration of a debt existing from 
the outset, hut that the debt itself comes into existence piece- 
meal as the instalments fall due, and that the enforcement of 
the default clause as to the precipitation of the whole sum, 
coupled with the high rate of interest thereon, would be a double 
penalty. 

The actual decision in Ramalinga .ddaviar yv Meenakshi- 
sundaram Pilla and Subbiah Pillai v. Shanmugam Pillai was 
that the karaswans’ claim on the security bonds given by the 
prize-winners, could be decreed only to the extent of the instal- 

._ments in default by the date of the suit, evith reasonable compen- 
sation thereon; and the larger claim of the karaswan to recover 
the whole of the unpaid balance of the secured debt was disallow- 
ed. Here it may be observed that in the case in Muthukumara- 
swaniiah Pillai v. Subramanian Chettiar interest in respect of the 
3rd, the 4th, and the Sth calls was decreed on the amount of the 
calls, and not on the whole of the unpaid balance of the secured 
debt. 

The only statutory limit to the reasonable compensation for 
breach of contract, recoverable under section 74 of the Contract 
Act, is that it must not exceed the stipulated penalty or the sum 
named in the contract as the amount t&be paid in case of such 
breach; and this is so, whether or not actual damage or loss is 
proved to have been caused by the breach. Neither the letter nor 
the spirit of the section w&uld be violated, if in a proper case, 
on the prize-winners default, the Court should substantially 
decree, the karaswan’s claim for the entire balance of the secured 
debt payable by the p&ze-winner (see Velchand v. Flagg, * where 
it appears that “at the time of the suit the 39 months’ period 
had not expired”). ° . 

Aparte from section 74 of the Contract Act, the borroWing 
prize-winner may, in a deserving case, get relief under section 3 «° 





- = — = 
1 (19249 47 M.L.J. 33 2 (1927) 53 M.L.J. 562 at 564, 568. | 
3 (1927) M,W.Ñ. 527 « 4 A.I R. 1927 M. 1105, 
f> CD LL.R. 3% B 164 
e 
: so e 
e e 
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of the Usurious Loans Act, provided, of course, the interest is 
excessive and the transaction was substantially unfair as bet- 
ween the parties. 

Clause (2) (b) of the section specifically enacts that in 
considering whether interest is excessive under the section, the 
Cour’ shall take into account any amounts charged or paid for 
fines, bonuses and premia; and clause (2) (d) of the section 
provides that in considering whether a transaction was substan- 
tially unfair, the Court shall take into account all circumstances 
tending to show that the transacion was unfair, including the 
necessities or supposed necessities of the debtor at the time of 
the loan so far as the same were known, or must be taken to 
have been known, to the creditor. The explanation says that 
interest may of itself be sufficient evidence that a transaction 
was substantially unfair. 

In the case of chit-fund securities, the high rate of interest 
involved in the premium goes with the notorious fact that the 
loan (or prize-money) is knocked down to the person who offers 
the highest premium because of his greatest need; others in 
lesser need offer only 1&sser premium. Furthermore, the prize- 
money is handed over to the prize-winner only on his rurnishing 
safe and ample security. 

No doubt, the rate of interest must vary with the risk run; 
and the risks and responsibilities of a karaswan are serious, as 
recognized in Vaithianatha Aiyar v. Govindaswami Odayar.* But, 
in a deserving case, even that is not a sufficient ground for 
refusing relief under the Usurious Loans Act. Under section 3 
(1) (b) (iii) of the Act, the Court may set aside either wholly 
or in part or revise or alter any security given in respect of any 
loan (cf. Kering Rupchagd & Co. v. Bayley"). 

° K. C. G. 


SUMMARY OF ENGBISH CASES. 


FORSTER, In re SOMERVILLE v. OLbmam, (1929) 1 Ch. 
146: 98 L.J. Ch. 27. . . 
Settlement—Law of Property Act, 1925 Legal estate with 
the personal representatives—Trustces sider settlement tot 
calling for legal estate after 1925—S. 35, Law of Property Act, 
1925. i : 
By a settlement, the settlor had transferred all her interest 
in her lands to trustees to stand possessed of the same in trust 
6. (1921) 42 M.L.J. 551. © 7. (1919) o 44 B. 775. 
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for herself and her husband during theis joint lives or during 

*the life of the survivor or in the case of her husband until his 
remarriage if any and after that in trust for their children in 
such shares as she, the settlor, should by her will appoint. By a 
later will of 1915 she effectually exercised her power of ap- 
pointment and consequently the settled property in equity be- 
longed absolutely to her two daughters in different shares. 
Before 1925, the husband remarried and the question arose 
whether the property was vested in the trustees of the settle- 
ment or in the personal representatives of the settlor or in the 
two daughters as joint tenants. 

Held, before the Property Act of 1925, the trustees of the 
settlement were entitled to call upon the settlor’s personal re- 
presentatives, in whom the legal estate was outstanding, to exe- 
cute a conveyance of the property to them. But they never 
exercised that right. Now the land being held by the personal 
representatives in trust for persons entitled in undivided shares, 
the personal representatives became trustees for sale under 
S. 35 of the Act and may sell the propegty, if the two ladies. do 
not elect to call for a conveyance of the property to themselves 
as joint tenants upon the statutory trusts. 


Wrnpsor STEAM Coat Co., Lro., In re, (1929) 1 Ch. 151. 

Company—Liquidator—Bona fide settling a claim made 
against the company—Claim found invalid—Liqintdator not con- 
sulting shareholder or obtaining Court's sanction for the settle- 
ment—If liable to repay the amount to the company—Liquida- 
tor if a trustee—Trustee Act of 1925, Ss. 30 and 61—Companies 
Act, 1908, S. 215. 

The liquidator of a company—a professional chartered ac- 
countant—without taking the sanction of the Court or referring 
the matter to a general meeting of the sħareholders, settled a 
claim made against the company by another firm and paid it. 
The courts in this action found the claim to be baseless and in- 
valid. No charge was made against the liquidator’s bona fides 
or his prefessional og personal honotr. An originating sum- 
mons yas taken out against him to recover the amount on the 
ground that by havingsacted on his own responsibility at a time 
when he need not have done so, he has iñ fact misapplied moneys 
of the confpany. Mr. Maugham held that the liquidator ‘was 
not a tPustee within the meaning of the Trustee Act, 1925, and 
that, thergfore, S. 3) of the Act did not apply. 


On appeal, the Court of Appeal, without deciding whether ° 


the liquidator was f trustee, eld that even if he were, he was 
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not entitled to the indemnity given by S. 30, as that sectién does 
not apply when there is no loss within the meaning of that’ 
section but only a misapplication of funds coming to the liqui- 
dator’s hands; nor could the breach be excused by the Court 
under S. 61 as the liquidator could not be said to have acted 
reasonably. The liquidator by having applied money without 
caution to the liquidation of a claim not sustainable by the frm 
is liable under S. 215, Companies Act, 1908, as for misapplication 
of moneys coming to his hands. 


Even treating him as an agent, he is liable as he was neg- 
ligent in respect of his principal’s business. ~ 

Per Lawrence, L..J.—Even if S. 215, Companies Act, had 
not existed and an action had been brought against the liquida- 
tor as a trustee, an ordinary account would have been directed 
of his receipts and payments, and every payment which could 
not be vouched as having been properly made under the trust 
would be disallowed and he would be treated as still having in 
his hands the balance found to be due from him. 


A DEBTOR, In re, (1929) 1 Ch. 170: 98 L. J. Ch. 35. 

Bankruptcy—Landlord and tenani—Judgment for rent— 
Tenants default in payment—Bankrupicy notice by landlord— 
Landlord’s notice to under-tenants to pay direct to him—Receipt 
of a portion of arrears from under-tenants—lIf precludes land- 
lord’s continuance of the bankruptcy proceedings 

A landlord obtained judgment against his tenant for arrears 
of rent due and later served a bankruptcy notice based on that 
judgment. The notice not having been complied with he filed a 
petition in bankruptcy fgainst the debtor. Before the petition 
came on for hearing, the landlord acting under S. 6, Law of 
Distress Amendment Act of 1908, received some arrears direct- 
ly from the under-tenants and there*still remained due to him a 
debt sufficient to sustain the petition. ° 

Held, that notwithstanding the fact gthat the landlord had 
exercised the power given to him under the Law of Distress 
Amendment Act, 1908, to recover from the under-tenants ‘“direct- 
ly, he was not precluded from proceeding under the bankruptcy 
notite if he still has a deht of over £50 due to him. « 

Per Lord Hanworth, M. R—The remedy under S. 6 of the 
Law of Distress Amendment Act, 1908, is simply to prevent loss 


° being’ suffered; it is a remedy which may „Save assets which 


might otherwise go to the debtor, \ > 
. e. . 
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A anp C. Brack, LIMITED v. CLAWDE STACEY, LIMITED, 
*(1929) 1 Ch. 177. 

Copyright—I"fringement of —“Whos Who,” a compilation 
of biographes—Copyright tn the sketches of lives—tIf in compiler 
or the person who supplies the particulars of his life. 

The defendants copied several passages from the plaintiffs 
work “Who’s Who”—a compilation of biographies. In its compi- 
lation, a questionnaire is sent out to the person whose life is to 
be put in and he gives a short sketch of his life for publication 
In an action for infringement of the copyright, it was contended 
that the copyright in the order and arrangement of the compila- 
tion was in the plaintiffs but that the copyright if any in the several 
entries were in the persons to whom it refers and who supplied 
the sketches, as they are the authors of the passages. 


Held, the information given by the authors is not given 
otherwise than as material available for use by the compiler 
and by incorporating it in his hook the compiler acquires a copy- 
right in it. The author of it has no copyright in it. 

° 


In re F. anD E. STANTON, Limirep, (1929) 1 Ch. 180. 


Company—Winding tp—Actnal issue of debentures within 
Mree months of winding np—Cash paid before and în consi- 
deration of debéttures—Fraudiulent preference—Validity of 
charge—Ttme of creation of charge. 

The respondents, to whom already a sum was owing by the 
company on advances and account, made a substantial advance 
to the company to help the company to tide over its temporary 
shortage of cash and put it on its legs again. The advance was 
made relying on a promise by the diréetor to execute and issue 
debentures covering that amount. The actual issue of the de- 
bentures was delayed for more than 50 days though the res- 
pondents repeatedly reque8ted the director to promptly execute 
them. Within three months of the actual issue of debentures 
but morg than 3 months after the payment of cash, the gompany 
went into liquidation and the question arose if the charge creat- 
ed b# the debentures was not void under S, 212 or a fraudulent 
preference under S. 210 of the Companies Consolidation Act, 
1908. à ve 

Weld, (1) that moneys having been advanced on an actual ob- 
ligation by the company to give security, the giving of the secur- 
ity on fhe verge of bankruptcy did not cdnstitute a fraudulent 
preference, and cy) payment$ made on account of the considera- 
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tion and in anticipation of the creation of and in reliance oma pro- 
mise to execute debentures must þe deemed to have been made’ 
“at the Kme of” its creation within the meaning of S. 212 unless 
the delay in the issue of the debenture is one which the creditor 
has himself procured or suggested, or if the delay is one in 
whicl» he has in any sense acquiesced and the respondents who 
were repeatedly requesting the directors to issue the debentures 
could not be said to haye voluntarily acquiesced in the delay or 
procured it. 





AcKLom, I re. OAKESHOTT vy. Hawkins, (1929) 1 Ch. 
195. 

Will—Bequest of house to sisler for life or so long as she 
wished to reside there—Absence abroad with intention to return 
—Subsequent staying out long but letting the house—If ceased 
lo reside. 

By his will, a testator bequeathed his house, etc., to his 
trustees upon trust to permit his sister to reside there after his 
death if she should wih to do so and to have the use and 
enjoyment thereof during her life or till she should not wish 
to reside or continue to reside in the said house. The sister 
entered into possession and resided there for some years but 
on grounds of health went abroad intending to return soon, but 
as she was prevented from illness from returning, she let the 
house from time to time and continued to pay the tax thereon. 

Held, that in the absence of evidence that at any particular 
date she had finally and irrevocably decided not only not to 
continue to reside but not to let the house under her powers 
as tenant for life, she hgd not ceased to reside in the house. 


In re PINTO LEITE AND NEPHEWS. Ex parte VISCONDE 
DES OLivaxs, (1929) 1 Ch. 221 S 

Bankruptcy—Proof—Rigl of trusteceto set off as against 
the assignee of a debt due, by the bankrupt, debts due from the 
assignor to the bankrupi—Debt payable at Yate of assignmeni— 
Obligations out of which the debt arose existed prior to afsign- 
ment but debt itself imatyred after—Assigned debt payable in 
future. E 

In 1918, 4 agreed with B to leave a debt of 100,000/. in 
deposit with him until 1932 on certain terms. In 1920 the debt 
was at the direction*of 4 transferred to G in B’s book’ and Ç: 
likewise agreed to leave it in deposi? as beforeq "In 1926 C trans- 
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ferred he debt in equity to D and on March 2, 1926, gave notice 

of the transfer to B. A page was opened in D’s name in B’s 

books and the sum of 100,000/. credited to him. On 15th March 

B was adjudicated bankrupt Before the 2nd March, there 

was a sum of 10,000) due to B from C and between the 2nd- 
and 15th another sum of 15,000/. became due to B as for 

amounts expended by B in taking up acceptances, for which as 

between B and C, C had become bound to provide funds before 

the 2nd. The question arose if these two sums can be set off 

against D’s claim for 100,000/. 

Held, (1) As for 10,000] —Though in certain circumstan- 
ces the fact that B entered 100,000/. in D's name in his hooks 
may he taken as evidence that the frm recognised the transfer 
to be one which was to be free from cross-claims as between B 
and C thus waiving their right to set off, in this case there is 
nothing to show that it was intended to waive the set off. It 
was so made only to record the fact of transfer of C’s rights 
to D and not to waive. 

(2) As for 15,0001.—Though C’s liability for this sum arose 
out of a liability which existed before 2nd March, the date of 
notice, yet as the money became a debt due and payable by C to B 
only after B paid it, it was not debitum in presents and therefore 
it cannot be set off against D. The fact that the assigned debt to 
D is payable in future does not matter as even then a set off can 
be had only if the debt so to he set off was debitin in presciits at 
the date of notice of transfer. 

Jeffryes v. Agra and Masterman’s Bank, (1866) L.R. 2 
Eq. 674 discussed and explained 


In re FRANKLIN AND SWATHLING’S ARBITRATION, (1929) 1 
Ch. 238: 98 L.J. Ch. 44. i 

Partilership—Doed of partnership authorising nomination 
of successor by a partner —Mdnrission of nominec subject to the 
conscnt of gelleral pagtners—Consent, not io be unreasonably 
seithheld—Partners and the nominee entitled ta refer to arbitra- 
tion if consent srcdsonably withheld—Death of partner—If 
Nominee can refer to arbitration—Nominee, if a party to the sub- 
mission within tie meaning of Arbitration Act, S. 5. 

Under a deed of partnership, a general partner had a right 
to nominate his successor by will and the admission of the nomi- 
nee was to be subject to the consent, not to be unreasonably 
withheld *of the general partners voting at*a meeting of the, 
partners. If consent were ufreasonably withheld the general 
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partner or the qualified nominee could refer the matter te arbit- 
ration. An otherwise proper nominee was refused admissiorf 
at a meeting of the partners and the applicant had a right under 
the deed to have the question whether consent was unreasonably 
withheld referred to arbitration 


Held, as the applicant was not a party to the original deed 
and he cannot be treated as a representative of the partner as 
he has not yet become a partner, the consent having been with- 
held, he was not a party to the submission. 





In re VILLAR. Pustec TRUSTEE 7, VILLAR, (1929) 1 Ch. 
243. 


Will—Residuary gift in favour of issue living at the end of 
20 years of the death of the last of Queen Victoria’s lineal de- 
Scendants living al tesiator’s death—Impracticabilily of ascertain- 
ing date of such survivor's death—Gift if valid, 


Ry his will, a testator bequeathed his property in favour of 
trustees to deal with the income and capital as per the directions 
in the will and to convey the residue to his issue (including in 
issue, his lineal descendants also)living at the expiration of 20 
years from the day of the death of the last survivor of all the 
lineal descendants of Her Late Majesty Queen Victoria who 
shall be living at his death 

Held, that though the ascertainment of the end of the 
period may be difficult in time to come, the vesting was not sus- 
pended beyond legal limitations and did not transgress any rule 
of law at the present time. Also the persons to take under the 
gift being clearly defined and the event on which they are to 
take also equally clearly defined, there is no uncertainty either, 
rendering the gift void. 


PROFITS AND INCOME INSURANCE Co., In re, (1929) 1 Ch. 

262. e 

An actuary and secretary of an insurance company resigned 
and the directors granted him a pension. Subsequently the com- 
pany was ordered to be wound up compylsorily and the fate ac- 
tuary and secretary lodged a claim in respect of his pension after 
that date, but before the liquidator could assess it, he died. The 
question arose if the pension was to be valued as an annuity 
within the meaning of the Assurance Companies Act, 1909, in 

e which case the willow would be entitled fo a capitalised value 
of the annuity as per mortality t&ble or if yi was entitled only 
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to the actual pension earned up to the date of his death under 
the Companies Act of 1908. 

Held—The minute recording the resolution of the Board 
to pay him a pension was an instrument evidencing a contract 
to pay an annuity and is, therefore, a policy within the meaning 
of the Assurance Act. Also the consideration for an arfnuity 
on human life need not be cash or its equivalent. 


In re SANDWELL Park Cotuigery Co. Fieko v. THE Com- 
pany, (1929) 1 Ch. 277. 

Vendor and purchaser—Vendor, receiver in a debélture- 
holders’ action—Conditional coniract—Sale subject to approval 
and sanction by Court—Date fired jor completion of con- 
tract but none for obtaining sanction—No salction obtained 
before date for completion—Repudiation of contract by pur- 
chasers—Return of deposit with interest. 

In a debenture-holders’ action in the usual form, the receiver 
entered into a conditional contract whereby the defendants 
agreed to purchase certain lands, and deposited a portion of the 
price with the receiver, the sale to be completed by a fixed date. 
The contract was made subject to the approval and sanction of 
the Court but no time was fixed for obtaining the sanction. The 
said sanction was not obtained within the time fixed for the 
completion of the sale and the purchaser thereon repudiated the 
contrict and demanded return of the deposit with interest. 

IIcld—Whiere no time is fixed for obtaming the approval 
of the Court to the sale, the approval must be obtained within 
a reasonable time. A condition precedent to the validity of a 
contract for sale of land must prina facic, in the absence of 
express provision, be fulfilled before the date fixed for comple- 
tion of the contract, and further the recgivers having delayed 
long were not entitled to claim specific performance either and 
as such the purchasers wert entitled to a return of their deposit 
with interest earned eby such deposit since it was paid to the 
vendor. i 7 è 

Pui re Hozson, een AND cei Lrp., (1929) 1 Ch. 
300. 

Cot paity—Articles “of Assoviation—Restriction on itans- 
for ofe shares—Libcral construction of—Transter by executors 
and trustees as irustecs—I f can be read as by e.veculors, 

A testator appointed his Wife, a son and two other person? 
executors and ayes of his will and after giving certain 
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other pecuniary and specific legacies bequeathed the residue to 
trustees on trust to sell and hold the proceeds in trust for a 
portion of it for one son and the rest for the other children 
living at his death. The residue included 1,850 shares in a com- 
pany. The wife and the son who alone proved the will, caused 
the said shares to be registered in their individual names. Later 
they appointed another trustee of the will and executed a transfer 
deed vesting the shares in all the three but the company refused 
to register it on the ground that the transfer was only a transfer 
by trustees of the will to themselves and another trustee and not 
a transfer by “executors of a deceased member to trustees for 
Sons or daughters’ or a transfer by “members to trustees for 
sons or daughters of themselves or one of them’’ within the 
meaning of those words in the Articles, 


Held, that Articles of Association should be so construed 
as not unreasonably to prevent shareholders in a company from 
enjoying a fair and reasonable exercise of their powers as mem- 
bers of the company. Though the widow and son executed the 
transfer as irustees, thg transfer may be justified as being by 
them as “executors.” 





In re WILTS AND SOMERSET FARMERS, LIMITED, (1929) 1 
Ch. 321: 98 L. J. Ch. 17. 

Compal'y—Alteration of rikes—Alteration under which 
incinbers were io take additional sharcs—] f intra vires—Liabi- 
lity to contribute m voluntary liquidation. 


By a society’s original rules and amendments, an individual 
member was to hold at least one share for every 20 acres farmed 
by him but by a later resolution each individual member was 
required to hold at leas? five shares for cvery twenty. By the 
rules, the society had the power to alter rules by a resolution of 
three-fourths majority at a special general meeting. Subsequent to 
this amendment the society went intô voluntary liquidation and 
the question was raised whether members who joined the society 
prior tg the amendinent were liable to be placed on the list of 
contributories for the number of shares required to be taken by 
each member according to the amendment, and if so the afhend- 
ment was not ulfra ciresethe society as infringing the principle 
of limited liability. ° 

Held, affirming the judgment of Romer, J., that thé point 


œ was governed by Biddulph’s case, (1927) A.C. 76 and that the 


bule as altered was binding upon the conteibutories apart from 
the contract between them and thè society. \° . 
e f e g 


a 
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lire KNAPP, SPRECKLEY V. ATTORNEY-GENERAL, (1929) 
l Ch. 341: 98 L.J. Ch. 95. 


Will—Gift in fevour of a charity—Direction to allow in- 
terest on investment to accumulatc—l} binding on trustecs. 


After bequests of annuities, etc., a will provided that the 
residue was bequeathed in favour of a charity but that it was 
the testator’s wish that the interest on his investments may be 
allowed to accumulate for 21 years, that the interest may be 
utilised for the purchase of lands and building for the poor of 
the village and that the total amount at the end of the said 21 
years should remain in tact for all time. 

Held, the trustees of the charity were not bound by the 
direction to accumulate, it being a mere wish. But the trustees 
will bear it in mind in the performance of the trusts. 


BaLpwin v. Erus, (1929) 1 K.B. 273: 98 L.J.K.B. 71. 

Electiot—Noméation paper—Omission of the name of 
parish for which thd candidate was qualified as a Local Govern- 
ment Elector as reqisired by Stalule—I} tan be cured. 

As under the column “How qualified” in a nomination form, 
it was only stated “Local Government Elector” and no further 
details were given as to the parish for which the nominee was a 
Local Government Elector as required by Rule 4 of the Rural 
District Councillors Election Order, 1898, ‘the returning officer 
rejected the nomination paper as invalid. Upon an election peti- 
tion filed against it, 

Held, the omission of a “description” required by a statute 
or statutory order is not merely an inaccurate description of the 
person or place, but a failure to comply. with the requirements 
of the particular order in question and as such the defect can- 
not be cured. It is not a mere technicalit. 





KWEESHAW v, CLAY AND HorsraLL, (1929) 1 K.B. 285. 

Income-ta.r—Change in parthership by one partner waking 
owi—Fallulg short of Mofits and gains ĉj trade since the change 
—Specwic cause, meaning of—Calculation of tar. 

There occurred a ‘change in a partnership by one partner 
retiring thergfrom and in the first year after the change, there 
was no fall in profits but in the second 4nd third years (years of 
assessment) the profits had considerably fallen due to a depres- 
sion in tht market. *The Commissioners asSessed the firm as 
usual on the average .of the prefits for the three years prior to 


24 THE MADRAS LAW JOURNAL. [vot. 


the assessment year and not on the profits of the year ofeassess- 
ment contending that the question whether there was a fall or 
not in profits must be decided by a comparison of the profits 
of the firm before the change in the partnership and those made 
afterwards and that the comparison must be of the aggregate 
profits since the change with the aggregate profits of a corre- 
sponding period before the change. 


Held, by the Court of Appeal—To fall under R. 11, Sch. 
D of the Income-tax Act, 1918, it is enough to establish that 
there has been a falling short of the profits or gains in the year 
in respect of which relief is being claimed from specific cause 
and not that the aggregate profits or gains since the change have 
so fallen short. 


BurTon v. Boarp, (1929) 1 K.B. 301:98L.J.K.B. 165. 


Defamation—Libel—Plea of fair comiment—lf facts on 
which the comments are based can be proved, when in themselves 
they are defamatory. 


In an action for®defamation, the defendant pleaded that 
the words complained of were comments made in good faith and 
without malice upon a matter of public interest and sought to 
give particulars of the facts upon which he was commenting, 
those facts being in themselves defamatory of the plaintiff. The 
plaintiff objected to them as being a colourable attempt to set 
up justification without putting on record a plea of justification 
in the ordinary sense. ; 

Held, that the defendant is entitled to show and indeed, he 
must show, what the facts were upon which he commented, that 
they are facts, that the,matter is one of public interest, that the 
comment is fair and that the comment was made in good faith 
and without malices The defendant is entitled to plead that 
the inferences and comments are fair in the sense that they 
were made without malice and were such as might reasonably be 
made on the facts. : 

e ee e e 

WEDLE, Beck & Co. v. HACKETT, (1929) 1 K.B. 321. 

Stock Exchanye—Purchase and sabe of shares and pay- 
mehi of differcnces—Ileyul contract between plaintiffs’ clerk and 
defendant—Stock jobbers ignorant of the same—IF disentitled 
to recover balance due on account. 


: The defendant entered into a speculative gambling agree- 
ment with the plaintiffs’ clerk individually by which the clerk 
y 
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was to*buy and sell shares on behalf of the defendant and the 
tlefendant was to receive the profit or pay the loss upon the 
transaction ‘The plaintiffs entered into contracts with the firm 
of stock jobbers for purchase of shares on behalf of the defend- 
ant and subsequently for the sale of the same. The stock 
jobbers had no intimation that these transactions on behflf of 
the defendants were not genuine and that the shares would not 
in duc course be taken up on behalf of the defendant. The 
plaintiffs debited the defendant with the amount paid for the 
purchase of shares and credited him with the amounts received 
by them from their sales and brought the action for recovering 
the balance due from the defendant on account. 


Held, that the plaintiffs were acting as brokers on defend- 
ant's behalf; that as between the plaintirts’ clerk and the defend- 
ant these were gambling transactions, their object being specula- 
tion in differences. But as the third parties (stock jobbers) en- 
tered into the contracts with the defendants through the plaintiffs 
as genuine transactions for the sale and purchase of shares, the 
plaintiffs were entitled to recover. ° 

Swijt, J—"There is no law in this country against betting 
or wagering generally, and it is not illegal for two people to 
agree together that they would carry out transactions with an 
innocent third party which they intend shall really amount to 
no more than speculative transactions, but which from the point 
of view of the third party are genuine.” 


SEABROOK AND Sons, LimiTep v. Jones, (1929) 1 K.B. 
335: 98 L.J.K.B. 169. 

Employer and workman—Labourg—-lyriculiural Wages 
(Regulation) Act, 1924—"Employment,” meaning of—If means 
actual working. 

An information was preferred by the respondent, an officer 
under the Agricultura] Wages (Regulation) Act, 1924, to the 
effect that the appellant failed to pay wages at no less than 
the minimtim rate fix@d by the Board*to his employee. For a 
week @f 50 hours’ employment, the employee was to have 30s. 
minimum, but as #n a particular, weck Good Friday 
happened to be a holiday, the work turned out by the labouyer 
was only 4f hours and wages were parl to him proportionately. 


Held—“Employment does not mean actual working at the 
moment” and the efnployee must be deeméd to have worked e 
even on Good Friday for the ptirpose of the rule, 

e D 7 
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Lene (Sir W.C.) & Co. (“SHEFFIELD TELEGRAPH”), 
Lro. v. SıLLITOE, (1929) 1 K.B. 366. $ 


Betting—Ready Money Football Betting Act, 1920—Pub- 
lication of coupon of ready money football betting business— 
O Fere f prises for forecasting winning teams—Paper purchased 
by some solely and some partly to obtain the coupon and com- 
pete—If an offence under the Act. 

During the football season of 1926-27, the appellant company 
owners and publishers of three leading Dailies, conducted a com- 
petition by which the person who most nearly gave the correct 
results of certain specified football matches was offered a prize. 
To each newspaper a coupon was attached which had to be 
filled up and sent to the company. The respondent preferred 
an information under the Ready Money Football Betting Act, 
1920, against the appellant company for unlawfully publishing 
a coupon of a ready money football betting business. It was 
found as a fact that on the date specified in the charge some 
persons bought the newspaper solely to obtain the coupons and 
that some other persos bought it partly to obtain coupons. 

Held, that for a conviction under the Act it is enough it 
the defendant is*shown to be carrying on a ready money fool- 
ball betting business within the definition of that Act and he is 
liable even if he should annex it to an existing business. It is not 
necessary to prove that the substantial object of the newspaper 
is to sell the coupons either. 


ALDRIDGE v. WRIGHT, (1929) 1 K.B. 381. 

Easement—Right of way—hight not amounting to an ease- 
ment of necessity—Assigninent of servient tehemeni—If im- 
pliedly reserves the easement. 

The common owner of two adjacent houses assigned his in- 
terests in the houses to A and B, to 4 in 1901 and to B in 1904. 
B got the assignment of the house with all rights, easements, 
etc., belonging or appertaining to the said premises. B’s house 
enjoyed during the common ownership agd for someetime after 
B got it a right of way through a garden in 4’s house but it did 
not amount to an easement of necessity. It was contended for 
B that A took the assignment impliedly subject to the right of 
way enjoyed before. . ° 

Held, the reservation by the grantor of any easemerft, other 
than an easement wf necessity over the tenement, must be in 

° express language and cannot be implied» Further such use of 
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way a$ has been permitted to B has been as a courtesy accorded 
*to a neighbour. 
Wheeldon v. Burrows, (1879) 12 Ch. D. 31 followed. 

Thomas v. Owen, (1887) 20 Q.B.D. 225 distinguished. 

Farey v. Weren, (1929) 1 K.B: 388. ° 

Criminal Law—Taking a pigeon under honest behef of 
ownership—sS. 23, Larceny Act, 1861. 

Where a person in the honest belief that it was his pro 
perty takes a pigeon. it does not amount to larceny, nor is it an 
offence falling under S. 23 of the Larceny Act, as there is no 
guilty mind necessary to constitute such an qffence. 

[S. 23, Larceny Act.—'‘Whosoever shall unlawfully and 


wilfully... .take any house dove or pigeon under such circum-' 
stances as shall not amount to larceny at common law, shall, on 
conviction... . pay, over and above the value...... any sum not 


exceeding two pounds.” ] 


FITZGERALD v NATIONAL Bank, LæmĒıiTeD, (1929) 1 K.B. 
394. oarl 

Will—Lcygacy—Legatee a creditor of testator of an equatb 
amount—Legacy if in satisfaction of debt. 

A testator by his will directed the payment of a legacy. of 
100/. to a creditor to whom he owed 100/. bearing interest. There 
was no provision in the will for the payment of this debt. Fhe 
interest remained unpaid and was due on the date of the testa- 
tor’s death. The executors under the will paid the legacy and 
the interest due to the creditor on the debt up to the date of 
payment. In a suit to recover the debt gua debt. ses 

Held, there is a well-settled presumption of law that wher 
a debtor leaves by will to his creditor a legacy of an equal or 
greater amount than the debt, the legacy when paid must be, 
taken to have been given fm satisfaction of the debt and this, 
presumption is not rebutted by the fact that the debt carries , 
interest from day to day. $ ` 

° e 


James Fintay & Co., Lr. v. N. V. Kwik Hoo ToncG 
H. M., (1929) 1 K B.“400. f . 

Sale of, goods—C. I. F. Contraci—Shipmeni specified inebill 
of ladiyg as in September—Date of Ectual shipment later—No 
fraud but mere inaccuracy în date—Right of buyer to recover 
damages-®-M easure bf—Sub-contracts by bityer—If to be con-. 
sidered in muiligatrou. _e 


28 THE MADRAS LAW JOURNAL. [ VOL. 


By a C. I. F. contract, the respondents agreed to bufy and 
the appellants to sell Java sugar to be shipped in September ° 
from Java to Bombay as per the bill of lading given to the 
buyers. No fraud or blame was imputed to the sellers in the 
matter of the date but it was agreed to be a merc inaccuracy. 
The purchasers in their turn entered into sub-contracts in India, 
the sub-contracts containing a clause that “the bill or bills of 
lading shall be conclusive evidence of the date of shipment”. 
The sugar was in fact shipped only in October and as the 
market had then fallen the sub-contractees resiled from the con- 
tract and the appellants did not seek to enforce acceptance 
through Court. The appellants received the goods shipped to 
Bombay and brought this action for damages claiming the differ- 
ence between the market price and the price under their con- 
tract. 

Held, in a C.I.F. contract, there is an implied obligation 
to date the bill of lading correctly and a mistake in that consti- 
tutes a distinct breach of contract. The claim in these cases is 
not merely for breach o$ contract to deliver on the specified date 
but also for breach of the undertaking to give a true bill of 
lading. Therefore the two things to be compared in assessing 
the damages is not the position of the buyer, so far as money is 
concerned, if the whole agreement had been performed on the 
one hand, and the position he would have been in if the whole 
agreement was not performed. What has to be considered is 
the buyer’s position as regards money if the particular term of 
the contract had been performed, and he is to be put, so far 
as money is concerned, in that same position by damages for 
breach of that term of the contract. 


As for the contentien that the buyers should have minimis- 
ed the damages by enforcing their sub-contracts, held, if the 
breach of. contract by the original sellers was in doubt, the posi- 
tion might be different. But a sefler who has committed a 
breach of contract cannot compel his buyer who has not broken 
his con¢ract to minimise the damage by taking an actjon which 
may be right in a strict court of conscience but which might in- 
jure his commercial reputation by getting a bad name În the 
trade. The question if Mall v. Pim (Junior) & Co., (1928) 33 
Coit. Cas. 324 can be reconciled with Wihams Brox v. Agius, 
(1914) A.C. 510 left open, as in this case the plaintiffs did not 
claim the difference between the market price and the sub-con- 
*tract price. i . 5 
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° JOTTINGS AND CUTTINGS. 


Solicitors Privilege—In the case of Mister v. Priest, the 
Court of Appeal last week, allowed the appeal from the verdict 
and judgment at trial before Mr Justice Horridge and a special 
jury, and entered judgment for the defendant. The plaintiff, 
a property dealer who wished to sell a house in Mayfair, 
appointed one, Taylor, to find a purchaser. Taylor found a Mr. 
Simpson willing to purchase for re-sale, but Simpson could not 
find the deposit, and his own solicitors would not lend him the 
money. Simpson’s solicitors, however, suggested that the de- 
fendant, a solicitor, might assist, and said that if he did they 
would willingly stand aside and allow the defendant to act as 
solicitor to carry the matter through. Taylor and Simpson 
had an interview with the defendant at his office, but he declined 
to lend the money, and then spoke the words about the plaintiff 
which were complained of. The case of Afore v. Weaver (1928, 
140 L.T. Rep. 15) was cited as establishing the general rule 
that relevant communications between a solicitor actually retain- 
ed, and the client retaining him, are absolutely privileged. In 
that case Lord Justice Scrutton referred to the few cases where 
untrue communications, even though made maliciously, are treat- 
ed as absolutely privileged, and gave as the reason the fact that 
“there are certain relations in which it is so important that 
persons engaged in them should be able to speak freely that the 
law takes the risk of their abusing the occasion and speaking 
maliciously as well as untruly.” Thus a judge, as was said by 
Justice Channell in Bottomley v Brougham (90 L.T. Rep. 111), 
is not privileged to be malicious, but he is privileged 
from inquiry whether he is malicious. The same rule 
was held to apply to communigations from a client 
to a solicitor and from solicitor to clieht The case of Browne 
v. Dum (6 Rep 71) was also cited, in which Lord Bowen sug- 
gested a further privileges namely, that all that passed between 
a solicitor and a presumptive client with a view to a retainer 
was protected if the client in fact retained the solicitor; and 
Cromack v. Heathcote (2 Brod. & B. 4) was referred to As show- 
ing that the qualification made by Lord Bowen was not needed. 
In the latter case it was held that privilege attaches, although the 
solicitor ultimately declines the employment. Two cases (which 
had not Been referred to in the coust below), namely, Jones v. 
Pugh (1 Phillips 97) and Carpmael v. Powis (1 Phillips 687),° 
were held to have astablished that the business on which Simpson 
and Taylor called orf the defendant was properly characterisetl 
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as “solicitor’s business,” and as the only evidence given gffirm- 
ed that the slanders were uttered at a time when professional 
privilege had by the nature of the business been established, and 
before it was determined, the whole of the interview was pro- 
tected, and evidence of what the defendant said could not be 
admitted —L.T., 1929, p. 279. 


Present Day Tendencies —How large a part money penal- 
ties play in the modern punishment of minor offences is shown 
by the fact that over half a million persons were mulcted in fines 
in 1927, and that less than 3 per cent. of those fined went to 
prison, an ample justification for the practice of allowing time 
for payment. The view of the authorities on this matter as 
embodied in the report is as follows: “Tt increases respect for 
the law, by securing the real object of imposing a fine, namely, 
payment; it avoids inflicting upon many petty offenders the 
unwarranted hardship and degradation of imprisonment; and it 
not only saves society the cost of their maintenance in prison, 
but brings in a small contribution towards the expense of coping 
with minor offences.” *Another sign of modern conditions is 
the further increase of 20,000 in motoring offences, which, in 
the year under review, totalled 183,448, as against 163,301 in 
1926 and 150,733 in 1925. Without accurate knowledge of the 
increase in motor licences it is difficult to pass any criticism on 
this figure, but there is some likelihood that the rate of increase 
in offences would on investigation be found to be balanced, if 
not outweighed by the rate of increase in the cars on the road. 
It is probable, however, that in the increased use of motor vehi- 
cles is to be found some part of the explanation of the increase 
of nearly 2,000 in the cases of burglary, house and shop break- 
ing, and attempts at the two last, known to the police. The 
practical difficulty of tracing and punishing the perpetrators of 
these offences is shown by the fact that in only 38 per cent., or 
not much more than one-third, of the cases is the perpetrator 
either charged or detected. A significant cotnmentary on modern 
tendencies is to be found,in the coroners, verdicts of suicide, 

which total 4,863 as against 3,844 five years ago, and in the in- 
crease from 1,461 in 1922 to 2,724 in thg cases of atternpted 
suicide. Another indicatton of the more humanitarian outlook 
charettteristic of these days is found in the very small proportion 
, of cases in which proceedings were taken—754. While cases of 
drunkenness continue to decline, indecent assault, offences against 
young girls, and othe sexual offences continue, unfortunately, to 
e 
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increase, the figures for 1927 showing an increase of 153 over 
+1926 and of 310 over 1925. Cases of bigamy, on the other 
hand, are fewer.—L.T., 1929, p. 300.. 


Short Sentences —The Home Secretary, Sir William Joyn- 
son-Hicks, at the annual meeting of the Holloway Discharged 
Prisoners’ Aid Society held on tne 16th April, made sofe in- 
teresting remarks on reforms in prison administration, especial- 
ly with regard to the modern remedial work in prisons and the 
consequent inadvisability of short sentences of imprisonment. He 
was convinced that it was impossible to do anything really reme- 
dial in building up the character of men in any period of less than 
three months, and he was certain that the work being carried 
on at Wakefield where they were collecting prisoners, none of 
whom had sentences of less than three months, was the right 
kind of work for young men selected as capable of undergoing 
it.’ Hard work in some prisons was now the real thing—not 
the old treadmill and oakum-picking, but the kind of work the 
prisoners would do when they left prison. In addition there 
was physical drill, mental education, and an effort towards moral 
improvement. He and his advisers felt certain that if they went 
forward with the remedial side of imprisonment, prisoners must 
be sent to prison, if sent there at all, for periods long enough 
to give remedial methods a chance of success.—L.T., 1929, p. 322. 


Lord Phillimore—Apropos the fact that the late Lord Philli- 


more was the last member of the Bar to be the holder of a patent — 


of precedence, thus entitling him to all the advantages of being 
a Queen’s Counsel without any of the disqualifications which that 
dignity carried with it at that time, it has been recalled that the 
only other holder of a patent of precedgnce in recent times was 
Judah Philip Benjamin, the great lawyer ‘whose classic treatise on 
the Sale of Goods would perpetuate his name among members of 
the Profession if his earligr and somewhat adventurous career 
were forgotten. Curiously enough Benjamin was a King’s Counsel 
at Lancaster. Was he the last to receive this dignity? Alder- 
son, afteswards Baren Alderson of the Court of Exchequer, 
tells ys in one of his letters that he was offered by Mr. Justice 
Bayley a silk gown at Lancaster. “I have declined the honour,” 
he wrote, “for the present circuit, but T mean to accept it next 
time, if offered, and so I told him.” , Bayley laughed and said, 
“Well? you are on the road to promotion.” Bayley was right, 
for very shortly afterwards Alderson, while still wearing a stuff 
gown, was made a judge of the Court of King’s Bench, being 
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transferred some years later to the Exchequer.—Z.T., 1829, p. 
351. . 


Statutory Orders.—Just before the House of Commons ad- 
journed last week, Sir John Marriott recurred to the question 
of Legislation by Departmental Order, and drew a statement 
from®the Attorney-General on the subject. Two methods of 
control have been suggesied: that a Sessional Joint Committec 
should be set up to scrutinise Statutory Rules and Orders; and 
that Orders laid on the table of the House should require posi- 
tive approval before they become operative. But while these 
methods would result in a more careful examination of the 
Orders which are issued, the enormous growth of Statutory 
Orders in recent years is the result of the skeleton legislation 
to which Parliament has lent itself Sir Thomas Inskip dis- 
tinguishes between Orders which take from the Courts powers 
of decision and entrust them to Administrative Tribunals, and 
those which deal with an infinity of detailed and technical 
matters which Parliament cannot be expected to wade through. 
Lawyers are familiar with Orders of the latter sort in Rules of 
Court and Rules under the Land Registration Act Numerous 
matters in connection with the Law of Property Act are also dealt 
with by Rules. These Rules, however, in general come not 
from a Government Department, but from a Rule Committee 
representative of ihe various interests affected, and perhaps a 
similar check might be placed on industrial and other regula- 
tions —L./., 1929, p. 247. 


Administrative Tribunals —There is more serious objection 
to the transfer to Government Departments of the judicial 
powers which properly, belong to the Courts. The Attorney- 
General says that this is not a departure for which 
the present Government is responsible. No doubt he 
is right, but in suggesting thats it dates from the time 
of the Coalition Government he hardly goes far enough 
hack. England does not love Coalitions, but this political maxim 
was bôrn long before tht [:xecutive hadebegun to encroach on 
judicial functions. It was just before the war that Lol Hal- 
dane laid down, in Arlidge’s Casc (1915, A. C. 120), the 
principle which must guide an Administrative Tribunal. “In 
modern times,’ he said,. “it has become increasingly common 
for Parliament to give an appeal in matters which really*pertain 
to administration, rather than to the exercise of the judjcial func- 

*tions of an ordinary Court, to yithoritiés whose functions are 
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administrative and not in the ordinary sense judicial.” And in 

ethe exercise of those semi-judicial duties, the Department is 
bound to act in good faith and to listen fairly to both sides: 
but it is not bound to follow ordinary judicial procedure. That 
judgment is the charter of administrative tribunals, but it is 
for Parliamentary vigilance to see that only matters really 
appropriate shall go to such tribunals. The Attorney-General, 
without committing the Government, suggests that it is time for 
some inquiry to see how far the mischief—“if it be a mischief” 
—has extended, and to see what steps can be taken to check it. 
But the check, if it comes, will be due to independent members 
like Sir John Marriott, and not to the halting admissions of 
Law Officers.—L.J., 1929, p. 248. 





IVomen Police—The employment of Women Police is held 
to have justified itself and a substantial increase in their num- 
bers is recommended, particularly in cities for patrol work in uni- 
form. It is suggested, and there will, we think, be general 
agreement with the recommendation, that a sufficient number of 
qualified and specially trained women sould be made available 
to take statements from all young girls and children in sexual 
cases The practice by which such statements are taken by a 

_male officer in the presence of a “chaperon’’ is wholeheartedly 

{emned. 


tom the point of view of the person making the statement, a mixed 
ze would seem to be the worst possible arrangement and the most 
srassing which could he devised for the narration of the details of 
. sexual offence. 
—I..T, 1929, p 269, 





Woman Barristers and Publicity—The newspaper maxim 
that “Women are news,” has of late,been exemplified in the 
case of women barristers, whose every’ brief, every movement, 
and every forensic article of apparel irresistibly attracts Hin 
attention of the journaliste It is not only to the “first woman” 
series that. their observations apply. Everyone knew that the 
first woman called to the Bar, the first woman to hold a brief, the 
first woman briefed ie a criminal case,* civil case, a muréer trial, 
a bregch of promise action—these would inevitably receive a good 
press and their names be written among the immortals. But 
now the journalist have passed on tò make notes concerning 
the pretty ones; how they “trip into court” and out again; 
whetlfer they appear shy or imperturbable; and the male barris- 
ter, however worthy of notice, becomes jnteresting only Wy 
reason of his proximtty to oge of them. 


e E 
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The latest topic is the difficult and highly controversial sub- 
ject of women’s forensic neckwear. It is one which was 
much debated and discussed by the profession when women 
barristers began. And now the first woman to wear the high- 
peaked collar of the male has been noted with appropriate com- 
menteby an eager press. If it is generally adopted, sex in wig 
and gown would, as in the Forensic Fable, be entirely unidenti- 
fiable—L.J., 1929, p. 275. 


Sunday and the Law.—The fact that the Sunday Observ- 
ance Acts are generally disregarded does not, of course, mean 
that they can be treated as having been repealed. As a matter 
of fact, there are a substantial number of prosecutions for 
breaches of these Acts every year—according to the Criminal 
Statistics there were 29,623 cases in 1927. These figures are 
startling, especially when it is noted that the average from 1900- 
1904 was only 5,208, and that from 1915-1919, 9,061; but 
the explanation appears to be that the Acts are enforced with 
extreme rigour in a ygry few places. Of the 1927 total of 
29,623 charges of Sunday trading, no less than 19,720 were 
brought in the County Borough of Kingston-upon-Hull! 
The County Borough of Grimshy comes next with 3,684 cases, 
Wales accounts for 3,580, the West Riding for 1,246, and ij 
coln (Parts of Lindsey) for 620. So that these five | 
account for more than 28,700 of the total of 29,623. Th 
that a particular law is enforced so unequally is obviousl 
satisfactory, and it is high time that these statutes were r 
sidered by Parliament. So long as they remain on the Statute 
Book, the Courts must take’ jidicial notice of them as occasion 
arises, and two such ocgasions have recently arisen. In Jones 
v. Smith (Times, Marth 16), Mr. Justice Clauson refused a 
motion for an injunction to restrain a landlord from refusing 
to permit boxing contests on Sundays in a hall which had been 
let for that express purpose, the learned Judge said that since 
a charge was made for admittance the prdvisions of the Act of 
1771 Would be infringedy and that the Geurts could snot grant 
an injunction which would have the effect of enabling an illegal 
act to be done. In the other case, a magistrate at Bow Street 
held that the refusal of a®licence to trade in the street on Sundays 
was ‘justified under the Agt of 1679.—L.J., 1929,.p. €83.- 

SE cer °. 

The Lord Chancellor's Religion —Thag is the common be- 

‘lief which has hitherto been accepted and acted upon when Lord 
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Chancejlors are made. But it is difficult to find in the existing 
Jaw any reason for the discrimination. He who wrote the 
note on page 56 of the seventh volume of Halsbury’ s Laws of 
England, after summarising the effect of the Statutes, observes 
that, whatever the effect of those provisions may be, it would 
clearly be held unconstitutional by Parliament for any person 
other than a Protestant to be appointed. 


Lord Coleridge, when Attorney-General, was of a differ- 
ent opinion; and in reply to a question by Sir Colman O’Loghlen 
in the House of Commons on May 6, 1872, delivered a reasoned 
opinion that the effect of 34 and 35 Vict., c. 48 (the Promissory 
Oaths Act of 1871) was. when taken in conjunction with the 
earlier Acts, to remove every restriction against Roman Catholics. 
“The 21 and 22 Vict.,” said he, “substituted one oath for the 
three oaths of objuration, allegiance and supremacy, which up 
to that time had existed. The substituted oath was just as ex- 
clusive as regarded the Roman Catholics as any of its pre- 
decessors. The 31 and 32 Vict., substituted a further oath, but 
that the Roman Catholics could take, and by the ninth section 
the Lord Chancellor was specially referred to as a person who 
could take the oath....if a Roman Catholic could take the 
new oath he could become the Lord Chancellor.” —L.J., 1929, 
p. 292. 


The Uncasy Staiutes—Apparently, the real difficulty, 
whensoever a great lawyer, qualified by every merit save his reli- 
gion for the Lord Chancellorship, comes to the point where he 
must be deliberately rejected or accepted, will be the constitu- 
tional feeling of the House of Commons. It is amazing how a 
question of this kind will suddenly and unexpectedly set the 
Parliamentary spirit in a flame. : 

But enough of this Popery. Yet I must mention the man- 
ner in which Sir John CaJeridge, the Attorney-General, pre- 
faced his famous reply to Sir Colman O’Loghlen in the House. 

He recalled the story of Lord Coke, who, on being asked 
by James Į a questiongof law, enquired: “Is it Commoft Law 
or Statute Law? Because,” said he, “if it’s Common Law I 
can answer it in bed;,but if it is Statute Law I must get up 
and examine the Statutes.” There 4s not a practitioner 
amongst usewho has not, at times, experienced that feeling of 
unrest at the mention of a Statute-—L.J., 1929, p. 292. 

An Expression gf Regret.—I heard the other day in Hall 


a: story, probably old and possibly not authentic, touching the ° 
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rule that a legal text-book may not be cited in Court yntil the 
embargo is removed by the author’s death. Counsel was quote 
ing a passage from Scrutton on Charterparties, in a case which 
was being heard by the learned author. 

Scrutton L.J.: You are aware that the author of that book 
is stfll alive? 

Counsel: I’m sorry, my lord.—LJ., 1929, p. 292. 


When the King Makes His Will—A King can make a last 
will and testament disposing of his real and personal estate; but 
his wills are not as our wills. In the Parliament Rolls of the 
sixteenth year of Richard II it is recorded that “the Bishops, 
Lords and Commons asserted in full Parliament that the King, 
his heirs and successors might lawfully make their testaments”. 
The estate of Henry TV was in such dubious plight that, although 
he had made a will and appointed executors, they refused to 
act because they were afraid the assets would be insufficient; 
and Henry V had to step in to save the face of sovereignty and 
to avoid the indignity, of a sale. =. 

Henry VIII made a will disposing of no less an asset than 
his Crown; and for this he had the express sanction of 28 Hen. 
VIII, c. 7, which declared that he might limit the Crown by 
his last will made in writing and signed under his hand, lest 
the realm might be “encumbered with such a person that would 
covet to aspire to the same, whom the subjects of this realm 
shall not find in their hearts to love, dread and obediently serve 
as their Sovereign lord.” The will was duly made and deposit- 
ed in the registry of the Prerogative Court of Canterbury.— 
L.J., 1929, p. 292. 


The Age of Marriage Bill—Lord Buckmaster’s Bill to make 
void marriages between persons either of whom is under the age 
of sixteen has emerged from the S@lect Committee of the House 
of Lords to which it was referred, unimpaired as to its essential 
point, hut with certain additions which, in our view, remove the 
doubt which led several eminent lawyers to demand, when the 
Bill was first introduced, that it should receive furthey consi- 
deration before being passed into law. eIt will be remembered 
that as originally framed, the Bill provided simply that a mar- 
riage between persons either of whom was under tht age of six- 
teen should be void. The Bill received a unanimous secoħd read- 
ing in the House pf Lords, but when the Committee, stage was 
teached, a number of Peers, ingluding Lord Hanworth, Arch- 
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bishop ‘Davidson, and Lord Darling, expressed grave fears as 
fo the effect of the proposed change, and carried a motion for 
the reference of the Bill to a Select Committee. The 
Committee has been commendably prompt in deal- 
ing with the matter—a Select Commuttee of the House of 
Lords is an ideal body for considering such a question as this— 
and has now put forward a remodelled Bill which will, no doubt, 
pass without difficulty or delay into law. The controversy in the 
House was chiefly as to whether such marriages should be void 
or voidable; and after hearing evidence from those best quali- 
fied to give it, the Committee take the view—which we said at 
the time (anla p. 194) was our own view, that they should be 
not merely voidable, but void So that Lord Buckmaster’s wish 
on this point prevails, a result which we are inclined to think 
would not have been attained had the House of Lords dealt 
with the Bill in Committee in March—LJ., 1929, p. 300. 

The Safeguards —The additions made to the Bill by the 
Select Committee aim at safeguarding parties to marriages which 
it renders void from consequences which it would not be just 
should follow. Marriages contracted before the Act are not 
affected; and it is to be a difference to a charge under S. 5 (1) 
of the Criminal Law Amendment Act of 1885, or for an inde- 
cent assault, that the person charged had gone through a form 
of marriage with the girl, and had reasonable cause to believe 
that she was over sixteen. Clause 2 is important in the in- 
terests of the “wife”; it provides that where parties to a mar- 
riage which is rendered void by the Bill have lived together and 
have afterwards separated, she may make appliaction for an 
affiliation order in respect of any child born of the intercourse 
at any time within twelve months after he separation, without 
proof that the father has paid money for the maintenance of the 
child or children. It will be seen that there is nothing in these 
additions which in any waf weaken the Bill; and we imagine 
that Lord Buckmastes will agree that its chances of passing 
through both Houses of Parliament during the few weeks, which 
remain of the present Session have been inmeasurably increased 
by the fact that it has been calmly and dispassionately considered 
by a Committee whiclf has heard evidence and has come to a 
reasoned conclusion upon its merits—L.J., 1929, p. 300. - 

4 e 





The Relirement of Lord Shaw.—Lord Shaw has himself 
in The Other Bundlé, gummarised his publicecareer: “In 1892 
entered Parliament;. in 189491895 was Solicitor-General for 


a 


38 THE MADRAS LAW JOURNAL. [VoL. 


Scotland; then ten years of Opposition; then 1905-1909 Lord 
Advocate; then, with infinite regret, I left the House of Comt 
mons, being created a Lord of Appeal. Then in the House of 
Lords for eighteen years. That is to say, on duty in the 
Palace of Westminster for thirty-five swiftly flowing years.” 
Now®*the eighteen years has been increased to twenty—a length 
of service, we believe, rarely equalled in the House of Lords— 
and Lord Shaw retires at the age of eighty-two. 

We have just referred to one of Lord Shaw’s 
books, and there is another, the Letters to Isabel. 
Between them we get a revelation such as’ is not 
often afforded during a man’s life, and the whole is 
of great interest. We are told of the early drudgery, 
in a slicitor’s office; the abandonment of the office for Edin- 
burgh University, with hardships of another kind—“TI rejoice 
that the life of the poor student is now infinitely happier, infin- 
itely more human. I love the poor student. He is of the earth’s 
best”; the Hamilton Fellowship of 300i. which came his way 
and might have diverted him to philosophy, with literature as 
a strong rival. But it was to be the law, after all, though this 
time at the Bar, and in 1875 Thomas Shaw “entered the Edin- 
burgh Parliament House,’’ which we take it, is the same as being 
called to the Bar here. 

Next there was the work of the rising advocate with the 
difficulty when Parliamentary life began of combining law in 
Scotland with politics in London. “To fit in these two ends 
of existence, the life and the living, when between them there 
tan a railway track of 400 miles, needed some engineering and 
not a little loss of sleep.” In the session before he became Lord 
Advocate, Lord Shawgsays he travelled on that track, mostly 
by night, a distance equal to the circumference of the earth. 
It was a heavy price to pay for the double success of the Bar 
and the House of Commons. And Success in the House started 
in a curious way. In these days we are still trying to get Crown 
procedure put on a right basis, and it was just this matter that 
first Drought Lord Shaw to the front.® There wa’ a Home 
Rule Bill, and in some way a question arose about the necessity 
of a petition of right pefore you could®sue the Crown. Glad- 
stone wanted the point explained, but there was difficulty because 
Rigby tried and was too*heavy—probably he would be, Then 
Shaw, under a sudden inspiration, caught the Speaker’s eye, and 
„told the House ofethe simple Scottish plat of doing without 4 
* petition of right altogether, and just suing the Government 
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That did not do much for Crown procedure, but it appears to 
have started Shaw on the public career which placed him at length 
in the House of Lords. 


And to that House he attained twenty years ago. We are 
not going to trace the judicial course of those years. They 
included the war years when, rightly or wrongly, liberty was 
curtailed. We always remember with gratitude Lord Shaw’s 
great judgment in Halliday’s Case (1917, A.C 260) in favour of 
the inviolability of Magna Carta. He was in a minority of 
one—“Among the faithless, faithful only he’—and if we must 
assume it was not law—for Parliament since John Austin’s day 
has been omnipotent and can override even our fundamental 
statute with Emergency Laws—it was a noble gesture. But 
Lord Shaw has been effective enough on the Judicial Committee, 
which, he has said, “wields a jurisdiction over one quarter of 
the population of the globe.” And the story of the Reign of 
Law he carried over the sea when he visited the American and 
Canadian Bar Associations and delivered the Addresses which 
are preserved in The Law of the Kinsmen. 


> Lord Shaw has hada distinguished career; it has been 
a'¢areer marked by high ideals—his advocacy of the League of 
Nations is one instance of this, his advocacy of pure literature 
is another; and he carries into his retirement the good wishes of 
the profession.—L.J., 1929, p. 307. 


The Abstinence of Eve—There is a treat in store for 
someone who would show the sights of London to a fresh and 
intelligent person who has never seen them before. Eve, J., 
with unblushing and even boastful candour, has confessed that 
he does not like London, and has never been to the Waxworks. 
Not only so. At the dinner of the London Society he produced 
a list of Things He Had Not Seen; a list so long that his breath- 
less listeners, aware from former confessions that he had no 
ear for music, wondesed if he had an eye for any of the mar- 
vels of his native city. The interior pf the National Gallery, 
of the Tafe, of the P8rtrait Gallery he has never seen; not yet, 
despiteseventy years of opportunity, has he beheld the mummies 
and other exciting corsftents of the British Museum; never has 
he crossed the threshold of the Mint, or the Bank of England, 
Woolwprth "gSelfridge’ s or Harrod's; man and boy, he has never 
pressed his eager face against the bars which protect the Crown 
Jewels; and he has? not, up to date, been*inside the Bloody. 
Tower or any other, of the Tewers of London. 
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I think he has been to the Zoo; | have seen him in tlt Law 
Courts; and he has never, so far as | am aware, pleaded judicial® 
ignorance of the nature and locality of any of the Sights of 
London.—L.J., 1929, p. 310. 


Pord Haldane as Labour Chancellor-—In the present con- 
dition of political partics a Labour Government has not the same 
variety of legal talent of which to avail itself as a Conservative 
or Liberal Government, but, no doubt, Mr. Kanisay MacDonald 
will surmount that difficulty. In his former Premiership, he 
was able to obtain the co-operation of Lord Haldane as Lord 
Chancellor, and it is unfortunate that death has intervened to 
prevent a recurrence of this arrangement. But Lord Haldane 
has told us in his Autobiography that he joined the Labour 
Government on special terms, both as to remuneration and work. 
Of the 10,0004. a year to which he was entitled as Lord Chan- 
cellor, he returned 4,000/. to the ‘Treasury, retaining 6,000/. a 
year to meet the unavoidable expenses of the position and his 
own requirements. Needless to say, he had not indulged in 
the pleasure of an expensive family, and family or no, this self- 
denial is, we imagine, not likely to be repeated. Then he thought 
it incumbent on himself to make a change which he had advocat- 
ed in the Machinery of Government Report. He dropped the 
daily judicial sittings, and allotted time instead to the superin- 
tendence of Justice and the reorganisation of the magistracy. 
In addition, of course, he had to attend’ to Governnent Bills, 
act as Constitutional Adviser to the Cabinet, and preside in the 
House of Lords, while he was also Chatrman of the Comunit- 
tee of Imperial Defence. It was a sufficiently large programme, 
even without the judigtal sittings. But the brief duration of 
Mr. MacDonald’s first Government hardly allowed a new pre- 
cedent to be established for the Lord Chancellorship. lt will 
be interesting to see if the experin®nt is repeated, though the 
withdrawal of the Lord, Chancellor from, judicial duties would 
be an unwelcome break with tradition—L.J., 1929, p. 409. 

e e e 


Prof. Holdsworth’s Kniyhthood-—No one who js actjuaint- 
ed with Prof. Holdswogth’s “History of °English Law” will be 
surprised that he appears in the list of Birthday Honours as 
the recipient of a Knightood; the surprise will be that it is in- 
serted in the list of Honours for India. The explanation ig 
that Prof. Holdsworth was a member Qf "the Commttttee—the 
others being Sir Harcourt Butle: chairman, and the Hon. Sid- 
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ney Peel—which recently inquired into and reported on the 
relationship between the Paramount Power and the Indian 
States. Appointed in 1927, the Committee visited India, and 
on its return last autumn had the advantage of hearing Sir 
Leslie Scott on behalf of a large group of States, and of re- 
ceiving the opinion of other eminent counsel on the legaleand 
constitutional aspects of the subject of inquiry. The Report, 
which was issued in April, will doubtless have an important 
effect in renewing the confidence of the Indian Princes in Great 
Britain as the Paramount Power, and from the official point of 
view, it is intelligible that this has been taken as the occasion for 
bestowing a well-merited honour on Prof. Holdsworth. But 
while we do not grudge his name to the India List, we more 
willingly see in the honour a recognition of the great services 
he has rendered to the study of English Law.—L.J., 1929, 
p. +10. 


e 

Wives and Income-tax.—The question of the treatment ot 
the incomes of husband and wife as a single income for the 
purposes of income-tax is being again ventilated in the Press. 
It is not a matter of separate assessment, for that method has 
heen available ever since 1914 for those who elect to avail them- 
selves of it. But separate assessment does not meet the real 
objections. These are mainly, that husband and wife do not 
get each a personal allowance of 135/., but a joint allowance of 
only 225/.; and that only one sum of 2251. is taxable at half 
the standard rate, whereas each income, if treated separately, 
would have the benefit. The Income-tax Commission of 1919 
heard a great deal of evidence on the subject, and came to the 
conclusion that the system of aggregation of the incomes of 
wife and husband should centinue to be the rule. They re- 
garded the objections to it as more vocal than real, and there 
was the very solid argument that a change in the system would, 
according te the Inland Revenue figures, involve a loss of 20 
millions, increasing possibly to 45 millions in conse- 
quence of the avoidance of tax .by the transfer of 
income from the husband to wife. The married state has 
certain mitigations in the children allowances, but these do not 
wholly fheet the objections to the present system, nor is the 
loss of reyenue a final argument, if the system is essentially 
unjust.—L.J., 1929, P- 411. 

F . 
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Mr. MacDonald’s Legal Appointments —Last week, én refer- 
ring to the filling of the legal offices in the new Government, we 
abstained from prophecy, and were content to suggest that the 
Prime Minister would be able to surmount the difficulty caused 
by the failure of the Labour Party so far to attract within its 
foldeany considerable number of prominent lawyers. Of the 
three posts in which the profession is specially interested, two 
have been filled in the manner generally anticipated. Lord 
Justice Sankey becomes Lord Chancellor, and Mr. J. B. 
Melville, K. C., becomes Solicitor-General. But the Attomey- 
Generalship has proved a surprise. The attraction of the Labour 
fold, which was not strong. enough before the election to pre- 
vent Mr. W. A. Jowitt, K. C., from contesting Preston as a 
Liberal, has proved strong enough after the election to win 
him from Liberal to Labour. This has enabled Mr. MacDonald 
to.qffer him the post without going back on the statement, said 
to have been made to the Executive of his Party, that he did 
not intend to make any appointments from outside its ranks. 
Sir Henry Slesser, who was Solicitor-General in the last Labour 
Goyernment, succeedf Sir John Sankey as a Lord Justice in 
lieu of becoming a Law Officer again—L.J., 1929, p. 427. 


The New Lord Chanéellor—Of these appointments, the 
promotion of Sir John Sankey to the Woolsack is, in interest 
as well as in rank, the most important, and the Labour Party 
are to be congratulated on gaining such a recruit. That it 
can be treated as a political appointment in the ordinary sense 
we are not sure. Lord Haldane, the first Labour Chancellor, 
had already been turning to Labour, mainly because he found 
in Liberalism small egcouragement for his ideals in education, 
and he was ready for the overtures Mr. MacDonald made him 
at the end of 1923. That was the significant but intelligible con- 
version of a strong politician. Qf Sir John Sankey it would 
be inappropriate to speak in terms of party politics. If he has 
had political leanings, they have not been made public, and 
they Are hardly to be found in his Repert as Chaimman of the 
Coal Commission in 1919, and his recommendation ə of the 
acquisition of mining,royalties by the State. It is known that 
he sympathised with Lard Haldane’s views on education, and the 
lecture which he gave at King’s College in Marclf of last year 
on “The Principles and Practice of the Law To-day” reported 
in the Solicitors’ Journal, March 17 and.24, 1928) ghows that 


* he has interested himself in recgnt devetopments of Administra- 
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tive Lam “It would be strange,” he said, “if we had escaped 
the frying-pan of the Prerogative to fall into the fire of a 
Minister’s Regulations ” It will probably be found that’ Sir 
John Sankey has very definite views on this matter, and it may 
be anticipated that he will attempt to regularise administrative 
justice in the interests of the subject. The chances, tod, of 
proceeding with the reform of Crown procedure may be im- 
proved. But politically, Sir John Sankey has a clean slate, and 
he may be expected to take up impartially the important diities 
of his office. His appointment adds distinction to the Labour 
Government, and his occupation of the Chancellorship a be 
watched with interest —L.J., 1929, p '427. 


Slesser, L.J.—Sir Henry Slesser, who takes Lord Justice 
Sankey’s place in the Court of Appeal, is personally popular 
with the profession, but has been regarded rather as an intellec- 
tual with interests in religion and philosophy than as an out- 
standing figure at the Bar When Mr. Ramsay MacDonald 
first took office in 1924, Sir Henry Sleşşer was a junidt’ and 
received silk ad hoc on appointment as Solicitor-General. - His 
promotion to be Attorney-General this time would not have been 
unexpected, but we doubt if his best friend would claim that 

sition entitled him to expect promotion direct to the Court 

peal. That is a very high honour, implying as it does the 

g over of the existing High Court Bench, and the appoint- 

at once challenges comparison with that of so great a law- 
rer as the late Lord Moulton Outside the rather restricted 
sphere of Trade Union cases, Sir Henry Slesser has never en- 
joyed a practice comparable with those of many other front rank 
leaders, and his promotion has, frankly,ecaused some surprise. 
It must not be forgotten that Lord Justiceships are in the gift 
of the Prime Minister, not of the Lord Chancellor,’dhd this 
may account for the vacaney not being filled from the High 
Court Bench, with the subsequent offer of a puisne judgeship to 
Sir Henry Slesser. It is conceivable that the new Lord Chan- 
cellor might have been enwilling to maké his first appointment to 
the Bench so plainly a political one. We trust that the Prime 
Minister will remember that neither the public nor the Bar 
likes the high judicial offices to be merely places to be filled 
according td political convenience. There were, it is thought, 
diMiculties also in promoting a High Court Judge, in that a 
resolution of the twoeHouses would have been necessary before 
a vacancy in the King’s Bench Division could be filled, and that 
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might not have been easily obtained in the present state of the 
lists. It may be admitted that many judicial appointments which 
have been criticised at the time have proved to be justified by 
the ability and judicial qualities of the holder, and we hope 
that this will be ome of them.—L J., 1929, p. 428. 

e ENE 

Sacrifice. —Even from the point of view of finance, how- 
ever, it is very doubtful whether any member of the Bar with a 
High Court practice would lose by accepting the office of At- 
torney-General. The highest income earned by the most fashion- 
able silk during the past year did not greatly exceed 20,0001; 
and the statement that 40,0001. was earned has no foundation 
in fact. 

Apart from the income-tax officials, who disclose no secrets, 
the clerks arc the best-informed people on the subject of 4 
barrister’s income; and when a thousand guinea brief is deli- 
vered in the Temple or in Lincoln’s Inn, everyone knows about 
it next day. Four “thousand-guinea” briefs per term in the 
whole Temple is a high average for the past four years; and 
briefs of higher denomination are still more rare. 

In any event, the theory of self-sacrifice, in the absence of 
sufficient motive, by barristers or laymen, is unacceptable.—L.J/., 


p. 438. 


Sovereigitty and the Privy Council—My reference t 
Barra O’Briain’s opinion of the Judicial Committee of the 
Council, as expressed in his interesting book “The Irish Con- 
stitution,” contained a misquotation; and I am very greatly 
obliged to him for calling my attention to it. He wrote, with 
regard to Australia, not that all questions, but that all consti- 
tutional questions, had been withdrawn from the Judicial 
Committee. 

That the Judicial Committee # open to grave criticisms is 
an assertion which will not generally be, disputed. But I think 
that its defects are such as could be remedied by a reform in 
its constitution and by’ limiting its jurtsdiction so*far as the 
self-governing Dominions are concerned, to questions affecting 
two or more of them. The idea that the appeal to the Privy 
Council diminishes the sovereignty of the Dominions is largely 
fanciful. Every member of the League of Nations is pledged 
to a similar restraint; and the Judicial Committee, as a court 
of appeal from the British Commonwealth of Nations, has pro- 
vided a notable precedent for eworld Courts and international 
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tribuna#s. The rigid Austinian theory of sovereignty is in prac- 
fice as dead as mutton in the modern world.—L.J., 1929, p. 438. 


Judicial Precedence: The President of the Probate Divi- 
Ston.—My thanks are due to the reader who reminded me, with 
reference to my observations on the order of legal precederfce in 
1885 and 1929, that I had omitted to give his proper place to the 
President of the P. D. and A. Division. His position, dubious 
before, was clearly established by the Supreme Court of Judica- 
ture (Consolidation) Act, 1925, sec 16 (2). 

The order of judicial precedence in the Supreme Court con- 
tained in S 16, which supersedes the order as laid down in the 
Judicature Acts of 1873 and 1875, is now as follows: The 
Lord Chief Justice and the Master of the Rolls shall, when sitting 
and acting in the Court of Appeal, rank in that order. A 
person who has held the office of Lord Chancellor or a Lord of 
Appeal in Ordinary shall, when so sitting and acting, rank accord- 
ing to his precedence as a peer. The President of the Probate 
Division shall have rank and precedence next after the Master of 
the Rolls. The Lords Justices of Appeal, if not entitled to prece- 
dence as peers or privy councilléts, shall rank after the er-officio 
judges and according to the priority of the dates of their appoint- 
ment to the Court of Appeal. The judges of the High Court 
who are not also judges of the Court of Appeal shall rank next 
after the judges of the Court of Appeal according to the order 
of their judicial seniority—L.J., 1929, p. 438. 


The M.R’s Memotrs—In Lord Hanworth’s memoir of 
Chief Baron Pollock (John Murray) there is a wealth of interest- 
ing fact and anecdote relating not oly to the chief orna- 
ment of the Pollock family, but his illustrious political and legal 
contemporaries of the eighteenth century. 

The Master of the Rells repeats from Lord Alverstone’s 
Recollections of Bar and Bench one very human story of the 
Lord Chief Baron. When on circuit at York he was called at 
5 a.m. to read a voluminous brief; but*he picked up the “Heart 
of Midlothian” and became so absorbed in it that he never 
touched the papers until breakfast time. The Court sat at nine, 
and Pollock went into court in total ignorance of the contents 
of the briéf and of the two or three hundred letters in the 
correspondence. 

He vas equal #o the occasion. Said he to the jury: “l 
could not better prescht the facts of the case to you than by 
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using the language of the parties themselves, and 1 shab there- 
fore read to you the correspondence in chronological order. And 
he did. Barge «Sn 


Abbott, C.J., growing weary, asked if it was necessary to 
read all the correspondence? “Absolutely, my lord,” replied 
Poll&ck, “for I never read it before.” —L_J., 1929, p. 438. 





Thackeray and Chief Baron Pollock.—The Master of the 
Rolls sets out Thackeray’s acceptance of an invitation to dine with 
the Lord Chief Baron on “Ye last day of May” :— 

By Fate’s benevolent award, should I attain the day 

T’ll drink a bumper with my Lord before the last of May 

That I may reach that happy time most fervently I pray, 

For ducks and peas are 10 their prime upon the last of May 

At thirty boards ’twixt this and then my knife and fork will play, 

But better wine and better men I shall not meet in May 

And though, good host who bid me dine, your honest beard is grey, 

And, like this powdered head of mine, has seen its last of May, 

Yet, with a heart that’s frank and land, a boyish spint gay, 

You've spring perennial in your mind and round you make a May 


Compare the spirft of this acceptance with that of Bowen, 
L.J., when he asked for a lift-to Lord Selborne’s melaicholy 
Sprec, as set out in our last week's issue—L/., 1929, p. 438. 


Our Three Prime Ministers —It is curious, having regard 
to the number and the high political gifts of barrister M.P.s, 
that so few of them have become Prime Ministers. The pro- 
bable cause is that the best of them preferred the stately per- 
manence of the higher judicial posts or the greater temporary 
advantages of the Lord Chancellorship. Many there are who 
consider that: Lord Hajlsham might have become Prime Minis- 
ter if he had followed*his star in the House of Commons; and 
there is a distinct possibility that Sir William Jowitt may in 
time, if he pursues that object with undeviating ambition, be- 
come Prime Minister in a Socialist administration. 

At present, however, the Bar can boast of only three Prime 
Minisfers. The Hon. William Pitt, jumior barrister of Lin- 
coln’s Inn and the Western Circuit, was the first; the Hon. 
Spencer Perceval, Solicitor-General toe the Queen, Solicitor- 
General, Attorney-General and Chancellor of the Exchequer, 
was the second; and Mg Asquith, K.C., of the N&rth-Eastern 
Circuit, Home Secretary and Chancellor of the Exchequef, after- 
wards Lord Oxfard, was the third and the last K.J., 1929, 
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The Life of a Law Oficer —Law Officers, as such, do not 
dast long, and their average span of life does not amount to more 
than two or three years. 

The shortest on record was that of Sir John Jervis, who 
was Solicitor-General for three days. When Lord John Russell 
formed his first administration, in 1846, Sir Thomas Wilde re- 
sumed his old position as Attorney-General with Sir John Jervis 
as his colleague. His appointment was dated July 4. Two days 
later Tindal, C.J., died; Wilde succeeded him, and Jervis became 
A.G. 

Mr. Theobald Mathew, in commenting on this appointment, 
drew attention to the effect of luck on legal destinies. “Had 
Tindal, C.J., died three days earlier, or Sir Robert Peel’s Gov- 
ernment lasted three days longer, the Chief Justiceship would 
have fallen to Sir Frederick Thesiger. As it was, that learned 
lawyer had to linger at the Bar for nearly twelve years before he 
became Lord Chancellor in the Government of Lord Derby. 
His first Chancellorship, in 1858, lasted for a few months only, 
and his second (1866-1868) was abruptly terminated before it 
was two years old by his dismissal at the hands of the new 
Premier, Mr. Disraeli, and the-promotion of a younger rival, 
Lord Cairns .... if he had succeeded Tindal, C J., in 1846, 
he might have been a Chief Justice for thirty years and more.”— 
L J., 1929, p. 454. 


CONTEMPORARY LEGAL LITERATURE 

Once dreaded as unsafe, the aeroplane has now been improv- 
ed and popularised and before long if, as Mr. Eubank suggests, 
an airplane and landplane should be combined in one, it may 
wholly displace the motor of to-day ang it is therefore neces- 
sary that the question of the right of ‘the aeronaut to fly in 
the airspace over another’s land should be definitely decided. 
The difficulty arises from the maxim “Cujus est solum ejust est 
usque ad colum” and if, as some would have it, it is only a.nice 
theory passed down from medieval times when there was no 
occasion te apply it tq its full extent, the problem may Ife easy 
of solytion. But seeing the varying circumstances to which 
the maxim has been applied, it may be difficult to deny to the 
owner of land his proprietary right to*the airspace above and 
in that evemt the difficulty will face the aeronaut how he_can 
trespas$ on another’s property. In two articles in the American 
Law Review by Professor Hiran L. Jome of Denison University 
and Mr. fohn Eubank ef the New York Bar, attempts are made ° 
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to solve this difficulty. The solution of this problem has to be 
arrived at by a delicate balancing of the rights of the individuale 
and of society. The individual must be protected, but his bundle 
of rights-ought not to be so enlarged as to jeopardise the develop- 
ment of the industry. Broadly speaking, there are two views on 
the question. (1) that a landowner has exclusive proprietary right 
in all the airspace over his head, and (1i) that the landowner has 
no property whatever in the airspace. The exponents of the first 
view rely on the maxim The advancers of the second argue 
variously—(+) Balloonists, smoke, sounds, carrier pigeons, etc., 
have for a long time passed and repassed over private property 
and no owner has ever recovered damages for it without proof of 
damage. (it) It is an obsolete maxim which can be disregarded 
in the interests of industry. (1%) If the maxim is at all to be 
applied, it must be limited to the zone of effective possession, that 
is only so far upward as the necessities and the protection of the 
landowner require. (iv) The ownership in the airspace has been 
lost by failure to use the airspace. (v) This is analogous to the 
easement or right of the public to pass over water of a river, the 
bed of which is the prifate property of another. (vi) After all 
it is a “damnum absque injuria” (damage without injury) and 
“di minimis non ourat lex” (a triviality which the law will not 
take note of). (vii) The superincumbent airspace is a newly dis- 
covered territory and therefore common to all. But this school 
does not say at what height this territory begins. Mr. Eubank 
points out that the opposing advocates in effect admit the owner 
ship of the landowner but would limit it to those uses which are 
appurtenant to the land and necessary to the full enjoyment there- 
of. Professor Jome points out that Coelum in the maxim was 
understood by the Latin writers, as also Blackstone and Coke 
only as referring to the space which began a short distance 
above the surface of the earth, In that view the landowner 
could never have possessed any right over the space traversed 
by the airplane. Mr. Eubank also refers to passages from 
Justinian’s Institutes and Queen Elizabeth’s which say that the 
air like the sea is ey juree naiurae commen to all. During the 
world war national governments asserted their sovereignty in 
the airspace over their territory and the, first International Air 
Navigation Convention held in Europe in October, 1919, accord- 
ed to all Governments sych sovereignty with a right of inno- 
cent passage to subjects of other Sovereign States. Such right 
of passage is only, temporary and can be „revoked when occa- 
*sion demands. Both the writerg refer to several Acts of the 
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legislatures in America, Great Britain, etc., which have -recog- 


mised the proprietary right of the landowner but made it sub-. 


ject to the right of reasonable flight of aeroplanes. Professor 
Jome says that “these laws regardless of the real meaning of the 
common law maxim have quite unnecessarily created a pro- 
perty right in the airspace, the justification for the limitatien of 
which must be proved”. But Mr. Eubank questions their legality 
in so far as they legalise flights and deprive the owner of 
the land of his right to compensation for the loss of his pro- 
prietary right in the airspace. 


Referring to the decision of the Court of Appeal in Weld 
v. Petre,’ The Law Quarterly Review (April, 1929) says that it 
emphasises the survival of the old doctrine “Once a mortgage 
always a mortgage ” In London and Midland Bank v. Mitchell? 
and In re Stucle,* it was held that the statutes of limitation 
did not apply to proceedings to foreclose mortgages of pure 
personalty and in the case under review, that was applied to 
proceedings for redemption. In the case under review the 
mortgagor was permitted to redeem eighteen years after the 
last acknowledgment. The note points out that although re- 
demption was allowed after 18 years, the majority of the Court 
(Lawrence, LJ, and Master of the Rolls) was not prepared to 
hold that mere delay without more was insufAcient to constitute 
a bar to redemption, but as the note later points out, Lawrence, 
L.J., quotes verbatim from Lindsay Petroleum Co. v. Hurd* and 
Erlanger v. New Sombrene Phosphate Co.’ and both these pass- 
ages refer to acts or changes occurring during the interval which 
might prejudicially affect either party. Sankey, L.J., applies 
to the case under review the test of ghange in the position 
of the parties so as to make it impossible to restore them to 
their original position, but earlier lays it down that “unreason- 
able delay may bar the morfgagor’s right to redeem.” 


At the present day it has become a practical question to 
ascertain the nature and incidents of-a marriage of a Hiftdu or 
Muhammadan with an English girl in England. In a contribu- 
tion to the Journal of Comparative Legislation and International 
Law, Mr. Les De Gruyther, K.C., bas tealt with the question 
in three aspects: (t) The validity of the marriage, (#) the dis- 
solutioreof the marriage, and (iff) the rights of inheritance con- 
sequent on the marrigge. 

eo —_ 


1. (1929) 1 Ch. 33 ° 2 (1899) 2 Ch. 161. 3. (1906) 1 Ch. 67. 
4. (18) L.R. 5 P.C. 221 at 239. 5. (1878) 3 A.C. 1218 at 1279. 
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To constitute a valid marriage, two conditions arg to be 
satisfied: (+) The parties must have the capacity to marry 
each other, and (îi) the requisite ceremonies should be 
gone through, the nature of the ceremonies being governed 
by the law of the place of the marriage. The Hindu marriage 
being a sacrament, the Hindu Law will not permit such a mar- 
riage and therefore the marriage of a Hindu with an English- 
woman will be invalid. A Hindu can renounce his religion and 
then marry an Englishwoman validly but then the precise 
matrimonial relations resulting from such a marriage and also 
the mode in which his estate will be distributed on his death 
intestate would be left in doubt The marriage under Muham- 
madan Law being a civil contract, the marriage of a Muham- 
madan with an English girl will be valid. There is a prohibition 
in that law against marrying an idolatrous woman but not an 
English girl who belongs to the “scriptural sects”. 

The matrimonial status is governed by the law of the 
domicil of the parties. The wife on marriage enters the domi- 
cil of the husband, and the principles governing dissolution will 
be determined by the taw of India. Among Hindus there can 
be no divorce but the Myhammadan can divorce at will subject 
only to the payment of the dower to the wife. 

In the case of a Hindu, the marriage itself being invalid, 
neither the wife nor the children, if any, of such a marriage 
could have any rights of inheritance. On the death of the 
Muhammadan husband, the distribution of his estate would 
be in accordance with the mode of distribution directed by the 
Muhammadan Law. If the question should arise in England 
with regard to the property in England, the personal property 
of the intestate will devolve on those entitled to take by the 
law of the actual dofhicil of the intestate at the time of his 
death. Mr. De Gruyther leaves open the question of succes- 
sion to realty. 

The next question is, if the wife can be granted any relief 
in England under the Matrimonial Causes Act. In Chetty v. 
Chetty’ a judicial separftion:was granted. Mr. De Gruyther 
doubts the correctness of the decision. In Chetty’s c@se* the 
Court based its conclusion on two groumds: (4) that the dis- 
ability under Hindu Law being based on religious grounds, the 
Courts of England would not recognise it, and (if) that Eng- 
land is not bound to recognise the foreign law when if works 
injustice to its owp subjects, and therefore can personally estop 





8& L.R. 1909°P.D. 67. ee. 
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the husband from relying on Hindu Law. The first ground 
overlooks the fact that the matrimonial jurisdiction has been 
transferred to the Divorce Court from the Ecclesiastical Courts 
which would not have countenanced marriage with a polygamist. 
Mr. De Gruyther further argues that divorce must also be grant- 
ed on the ground of adultery if Chetty’s case? should be right. 
But the House of Lords has definitely ruled that divorce cannot 
be decreed under similar circumstances as in Salvesen’s case.” The 
second ground of Chetiy’s case," vig , that of personal estoppel is 
not also sound because if that were correct, the wife should be 
able to succeed to personalty in England. 

To get over these legal difficulties and doubts, Mr. De Gruy- 
ther suggests that the legislature should validate such marriages 
insisting on monogamy as a condition precedent to a marriage 
under that legislation. 


Mr. V. E. Phillips of the Kansas City (Missouri) Bar 
has contributed to The American Law Revieav an article on the 
Liability of Abstractors to the Customegs who go to them for 
abstracts of title to real property. The difficulty of 
securing personal knowledge refarding the titles to 
real property and the complexities of the real pro- 
perty law have brought to the front the profession of abstract- 
ors and in the United States it has become one of the highly 
specialised undertakings of experts. Like the other members of 
the legal profession, the abstractor stands in a fiduciary relation 
to the customer. From the nature of the work it is an under- 
taking involving skill and naturally the Courts have imposed 
on him a duty to exercise care and skill in his undertaking, with 
liability to damages for any errors in the- abstract. But as in 
other contracts, only damages actually” sustained by- the cus- 
tomer by relying on the abstract will be granted to him. It is 
subject to the proviso that the customer must try to mitigate 
the damages if possible. The majority of the Courts in United 
States insist on privity of contract between the damaged party 
and the abstractor bit in some States* it appears to have been 
abrogaged by statute where it appeared that the abstractor knew 
that the third party was relying on it. The learned author pre- 
dicts that some additional rulés will eventually become settled in 
the law of Sbstracts modifying the privity of contract rule. (1) 
If the &bstractor’s certificate should recite that it is for the bene- 


fit of thigd parties also, then on the theory of a contract made 
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for the benefit of third persons, relief will be given to them. 
(2) Courts will take judicial notice of the custom in the “United 
States that the abstract is really prepared for the benefit of some 
third person and not for the owner. 





The North Carolina Review for February has reproduced the 
address delivered before the Round Table section on “Wrongs” 
at the meeting of the Association of the American Law Schools 
in Chicago on December 28, 1928 by Professor Albert Coates. 
The learned Professor puts forth a strong plea for the fusion 
of pertinent criminological materials with the traditional legal 
materials in the courses in College on criminal law and proce- 
dure. Whereas the present system of criminal law merely gives 
the student what the law is as found in decisions and legislative 
enactments, it does not give him a knowledge of the practical 
situations arising in each case. “The clients do not bring him 
neat questions solely of property, torts, contracts, or any other 
One compartment of the law. As often as not they bring him 
problems calling for a focus of the light from half a dozen 
different subjects of te law. And thus he is eternally having 
to make new fusions, new synthesis, new integrations of law 
and equity, of property, 'tdfts, procedure, and the rest.” In ‘rest’ 
may be included practical knowledge as well. It is not that the 
technical study of the law should be ignored. That is absolutely 
necessary but alongside with it the student must know about 
the workings of the legal principles he learns, and about the 
functioning of the legal machinery through which these princi- 
ples operate. Mr. Pound says that “the strength of the common 
law is in its treatment of concrete controversies—in the applica- 
tion to the cause in hand of the judicial experience of the past.” 
The learned Professor fn his address points out that the proper 
functioning of the common law requires a knowledge of both 
and that the traditional law study gives only a knowledge of 
the judicial experience of the past dhd neglects to give a know- 
ledge of the cause in hand. The materials and methods of 
criminplogy contribute to this end and should therefore be in- 
corporated into the courses of criminal Yaw and procedure in 
order to enable a lawyer the better to do a lawyer duty. 
Further it is necessary ,that both crimin8logy and criminal law 
should be fused in the brain of one teacher, for it is only then 
that he can bring to himself and to his teaching a new and 
powerful stimulus. For different teachers to teach them will 
„be to establish ane artificial dividing line Between crisginal law 

and criminolagy and emphasise the very gap to be filled up. 
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BOOK REVIEWS. 
° Arsen? s Law or Contract. Edited by Sir John Miles and 


J. L. Brierly. Seventh edition, 1929. Clarendon Press, Oxford. 
Price 15s. 


There have been several treatises written on the law of con- 
tracts and on special branches of the same. But so far @ we 
are aware, there is none to excel Anson’s Law of Contract in 
stating the principles underlying this branch of law in a manner 
suited to and interesting the student of law or a beginner. It 
is for this reason that it has been prescribed as a text-book for 
the students of law by the Madras University and we believe, 
by other Universities as well. It would have been a matter 
for regret if this standard book on this branch of law which is 
ever growing, were allowed to go out of date; and the editors 
of the present edition which is the jubilee edition of Anson’s 
Law of Contract have earned the gratitude of lawyers and 
students in bringing out this work. Having regard to the rapid 
development of law in various parts of the law of contract, 
we have every reason to be thankful tothe editor for having 
taken greater liberties with the text of the previous editions and 
re-written portions of the work and gmitting some portions. of 
the original matter in the present edition. The editors have 
referred to the alterations made by them in their preface to the 
work and they need not therefore be repeated here. We feel 
sure that this work will be continued to be studied with 
profit by all students of law trying to acquaint themselves with 
the principles of the English Law of Contracts. 





Tue Hindu Cope, by Sir H. S. Gour, 3rd edition, 1929. 
Published by Messrs Butterworth & Ce. (India), Ltd. Price 
Rs. 30. 

Dr. Gour’s work on Hindu Law does not require any in- 
troduction to the lawyer. We had occasion to review the first 
edition of this work in some detail in the pages of this Journal 
(37 M.L.J. 119). We are glad to find that some ef our 
suggestions have beef accepted by the learned author in his 
subseqwent editions, though he has not given effect to others. 
With reference to sectfon 96 of the present edition, which was 
section 82 of the first edition, we observed that it was far from 
settled that? possession of sridhanam property was by itself a 
reason for negativing a woman’s right to maintenance and we 
referred go Lingayy& v. Kanakamina, (1913) 28 M.L.J. 260:. 
38 Mad. 153 in support of oar observations. It may be that 
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the learned author does not agree with the view of theglearned 
Judges in the case which however has been arrived at after 
noticing the decisions referred to by the learned author in sup- 
port of the contrary view in paragraph 1118 of his commentary. 
It may also be mentioned that the decision in Lingayya v. Kara- 
kamyia, (1913) 28 M.L.J. 260: 38 Mad. 153 referred to by us 
has been followed in Kalliant v. Utharankat Parakkal Eashvan 
Raman, 30 I.C. 897. Under these circumstances we venture to 
think that it would have been more appropriate if the learned 
author had noticed these decisions in the present edition and given 
His reasons for taking the contrary view. Again with reference to 
section 320, we referred to Navaneetha Krishna Thevar v. 
Ramaswami Pandia Thalavar, (1916) 40 Mad. 871: 33 M.L.J. 
277 where it was held that the Court of Wards in possession 
of a woman’s estate is not subject to the same restrictions with re- 
gard to the powers of alienation as the woman herself. This 
i3 contrary to section 320 in the author’s work and it is curious 
that the author has not noticed it even in the present edition. 
Sir H. S. Gour’s work has acquired a leading place among the 
treatises on Hindu Lay and is looked upon as a book of refer- 
ence. The above observations are therefore only made with 
the view that in subseqiiént editions any omissions or inaccura- 
cies in the previous editions may be rectified, and not with any 
idea of finding any faults in it. 


As for the idea of codifying the entire field of Hindu Law 
administered by the Courts, we venture to think that it is im- 
practicable and inadvisable; and we are reminded in this connec- 
tion, of the attempt in the later half of the last century made by 
eminent jurists and lawyers in England to codify the entirety of 
English Law which wag, of course, not productive of any results. 
We are of course in favour of legislation clearing up doubts and 
removing hardship in those parts of the Hindu Law where 
they exist; but it is doubtful wheéher the entire personal law 
of the Hindus can and should be codified. As observed by 
Sir Courtney Ilbert, “a good text-book has often been the founda- 
tion df a Code and in the meantime isenot a bad substitute.” 
Sir H. S. Gour’s present work fully satisfies Sir Courtneyellbert’s 
observations. ° 
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LAW REPORTS.* 


-The history of the Courts in India is a subject fairly well 
known and hardly requires elaborate treatment. The mofussil 
system of courts has been already dealt with and so far as the 
Courts of the Presidency Towns are concerned but a few facts 
necd be mentioned. 


Mayor’s Courts were the first to be established and they 
were superseded in Calcutta by the Supreme Court in 1773. 
The Mayor’s Courts in Madras and Bombay were replaced in 
1797 by the Recorder’s Courts. The Recorder’s Court in 
Madras was abolished in 1799 and in Bombay in 1823 and 
Supreine Courts were established in their stead. In 1862 the 
High Courts were established which took the place of the Sup- 
reme aud the Sudder Diwani and the Sudder Nizamut Courts. 


~ The Supreme Courts followed the English rules of evidence 
and the reforms introduced in England were introduced into 
India by the Acts of the Governor-General in Council. In the 
mofussil, the Courts were not bound to follow the English rules 
though they were not prohibited from so doing. The rules 
followed hy them wege composed partly of the Muhanfmadan 
rules of cvidence drawn from the Hedaya and the Law Officers 
and paftly of rules drgwn from English Text Books and Law 
Lectures except in those few particulats in which Legislation 
intervened. e Somewhat comprehensive, Legislation was attempt- 
ed by Acts XIX of 1853 and II of 1855 which extended the 
Reforms introduced jnto the Supreme Court, and the Rules of 

r 
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*The seventeenth fea series of Yectures arranged by the University of 


Madræ delivered by Mr. B. Sitarama Rao, Advocate, Madras High Court. + 
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Evidence to the mofussil. The amorphous nature of the rules 
of evidence explains the use of copies of copies and of corre- 
spondences of Collectors and other Revenue Officers without 
much scrutiny which we come across in the early Reports. 


The various jurisdictions of the Supreme Court were known 
as “Sides,” the Equity Side, the Crown Side and so forth. The 
Reports are also arranged that way and the procedure on each 
side was similar to the procedure of the corresponding court in 
England except that the viva voce examination of the witnesses 
was taken down in writing and the depositions were signed by 
the witnesses. 

So far as the Company’s Courts were concerned there 
were certain enactments which more or less regulated procedure ; 
for instance, Bengal Regulation III of 1793, Madras Regulations 
II and III of 1802, Bombay Regulations II of 1827 and XVII 
of 1827 and so forth. The practice of these Courts was more 
similar to that of Courts of Equity than of Common Law, 
rather, near to the Sc¢ttish, it is said, than to the English sys- 
tem. The pleadings consisted of a plaint, an answer, a reply 
and a rejoinder and had all to be in writing. The parties were 


not restricted to any particular form. Each told his story his 


own way.. The pleadings were argumentative and sometimes 
very voluminous and full of irrelevant matter and repetition. 
They often failed to bring parties to direct issue. A Regulation 
passed in 1814 required the Judge after the close of the pro- 
ceedings to settle the issue, but this “most wholesome regulation’ 
(as it was called by the Judicial Committee) was much neglected 
in practice and parties it seems brought in Exhibits and lists of 
witnesses from time to tame with a petition stating the point which 
they were meant to prove. No particular course was 
prescribed to be followed at the final hearing. The Judge either 
himself perused the pleadings ande depositions or heard them 
read and then the parties were heard which generally meant 
putting questions to a vakil of one of the parties which was 
answered by the vakils on the other side. e The answer was met 
by their opponents as best they could. The Judge determined 
both facts and law. Before the enactment of the Civil Proce- 
dure Code of 1859 the Courts had on points of Hindu and 
Muhammadan Law the assistance of Law Officers*well versed 
in those laws. Though their reputation for honesty Was not 
„Of the highest, much of the Hindu Law as administered is the 
result of their exposition. Sir Thomas *Strgnge gives a collec- 
_ Hon of these opinions with the remarks of Colebrooke and, Ellis 
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under the designation of “Responsa Prudentum”. Sir Francis 
Macnaghten, Sir William Macnaghten and coming to later times 
Messrs. West and Buhler, and the author of Vyavastha Darpana 
set out the answers of Pandits on the various points that arose 
with their own opinion and the authorities bearing on the subject. 

Many curious but well-authenticated stories are told “as to 
the ways adopted by Courts to secure unbiassed opinion from 
Pandits. In a Bengal case, the opinion of Benares Pandits was 
taken and questions were addressed to them by Sir William 
Jones in Sanskrit without giving them the slightest inkling as 
to where the case came from. Strange’s Notes of Cases of the 
Supreme Court record a similar attempt made by the Madras 
Supreme Court with the Bengal Pandits. 


The present procedure dates from Act VIII of 1859, the 
first Civil Procedure Code. The principal improvements which 
it made were according to Sir Barnes Peacock (1) it enabled 
courts to grant injunctions to restrain waste, injury and 
breach of contract; (2) to appoint receivers; (3) it provided for 
statement of a special case, and (4) it disptnsed with the technical 
forms of pleading in Supreme Courts. The Code as passed did 
not apply to those courts. The Code was made applicable to 
High Courts in 1862 though as we know with reservations and 
exceptions. The improvements since made have been: the 
special procedure as to charities (section 539 of C.P. Code of 
1882), interpleader (by Act of 1882), summary procedure in 
the case of Bills of Exchange first introduced by Act V of 1866 
and since incorporated into the Civil Procedure Code, procedure 
for suits by and against partnerships as such (by Act of 1908), 
provision for suits to restrain public nuisances, third party pro- 
cedure, garnishee proceedings and charging orders and origi- 
nating summons. Procedure for the last four remains yet to 
be provided though so far. as the Original Side of the High 
Court is concerned partial provision is made for some of these 
things like garnishee proceedings. 


The Hindu Law gontains several texts relating to linfitation 
though, Vijnaneswara had great difficulty in reconciling himself 
to a rile extinguishing title by wrongful possession, however 
long. The Muhammadan Law does not seem to recognise any 
rule of limitation. 7 

Tle first enactment in India that dealt with limita- 
tion was Bengal Regulation III of 1793 which provided 
that as a Tule all suits should be brought within twelve years of ° 
the time at which tlte cause of action arose. Regulation II of 
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1805 fixed 60 years as the period of limitation for suits ty Gov- 
ernment. It also dealt with suits for immoveable property? 
penalties and summary suits for arrears of rent. It declared 
that, as a rule, suits for redemption or for the recovery of the 
property deposited should not be barred. From time to time 
certa further enactments were passed fixing special limitation 
for certain special suits like suits to contest awards by Revenue 
Authorities, to set aside revenue sales, etc. As to appeals rules 
were prescribed by various regulations. There was no rule 
of limitation governing execution applications but Courts adopt- 
ed twelve years’ rule on the analogy of suits. Stich a rule 
was not recognised in Bombay or Madras. 

In Madras, Regulation IT of 1802 prescribed a rule similar 
to that in Bengal under the Regulation of 1793. There was no 
regulation fixing the time limit to suits by the Government. 

In Bombay, the Limitation Law was somewhat more ela- 
borate. Regulation V of 1827 prescribed 30 years for suits for 
recovery of immoveable property and of hereditary offices, 12 
months for suits for damages for injury to person and reputa- 
tion, to suits for debts not in writing 6 years and to all other 
cases 12 years. Where possession of immoveable property is 
procured by traud, 60 years was the period fixed. There was 
no limitation for suits to recover mortgaged property unless it 
was held for over thirty years by bona fide possessor as pro- 
prietor. As in Madras, there was no period of limitation pres- 
cribed for suits by Government. Bona fide possession for over 
30 years conferred right on land the only instance of acquisitive 
prescription known to Indian Law so far. 

The Presidency Towns followed the English Law of Limita- 
tion which they appliedeeven to Hindus and Muhammadans suing - 
in those Courts. Neither 2 and 3 Will. IV, c. 7 relating to ac- 
quisition by prescription of easements nor 3 and 4 Will. IV, c. 27 
dealing with suits for real property mor the portion of it dealing 
with limitation on actions on special debts was extended to the 
Presidency Towns. 

Act XIV of 1859 was the first e«omprehensive Statute 
of Limitation made applicable to the whole of India. e It did 
not apply to suits as to (public property or right which continued 
to be governed by the law previously existing on the matter. It 
introduced various periads of limitation: one year*to suits for 
pre-emption, for damages for injury to persons, ctc., to set 
aside revenue sales and attachments for epublic Teventte or to 
* set aside summary decisions, three years*to contest awards, suits 
for money lent or on contracts not written or written and not 

e 
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epistertd within 6 months, twelve years for specialty debts, 
cies and immoveable properties, 30 or 60 years for recovery 
of deposits and mortgaged property respectively according as 
they are moveable or immoveable and a residuary article of 6 
years. The immunities recognised under the Act were: lunacy, 
idiocy, coverture in the case of married women under Eifglish 
Law, minority, absence of defendant out of British India, bona 
fide prosecution of ineffective suit and trust. Aknowledg- 
ment, acquiescence and laches were defences as before notwith- 
standing the Act in the Supreme Court. For execution limita- 
tion of three years was applied except in the case of Supreme 
Court’s decrees to which twelve vears’ rule applied. As the 
starting point in most cases was the date of the arising of the 
cause of action there was very considerable doubt and a crop 
of litigation. There was no acquisitive prescription even for 
easements nor was there any provision for co-éxisting disabili- 
ties or substitution or addition of party. These defects were 
made up in the Act of 1871. The starting point was stated with 
great particularity in each case providing gnore than 180 Articles 
instead of the few sections of the old Act. Rule of prescription - 
as to easements was enacted. Staying of a suit by injunction 
was recognised as an additional ground of immunity. Co- 
existing disabilities were provided for. A rule of extinctive 
prescription (section 28) was enacted. 60 years’ rule was en- 
acted generally as applicable to suits by Government. Certain 
further improvements were made by the Act of 1877. Success- 
ive supervenient disabilities as well as disability of legal repre- 
sentatives was provided for. Purchaser for valuable considera- 
tion from trustees was protected by 12 years’ possession whether 
a bona fide purchaser or not. Written acknowledgments 
saved not only debts and legacies but all rights (saving rights 
under decree according to certain interpretation). So also pay- 
ment was given an extendefl saving operation. Certain immuni- 
ties available only to suits were extended to applications. The 
Act of 1908 has effected some furthey amendments which are 
more or less in the nature of drafting amendments. An amend- 
ment of 1922 makes the various grounds of immunity available 
for suits under special enactments. Still there is room for 
considerable improvement. Lot of avoidable confusion centres 
round "adverse possession, 4 Sperit trust,” “discontinuance of 
possession” and “cause of action”. English Law has abolished 
adverse possession , anc Indian,Law may advantageously follow” 


suit. , Prescription” éxcept in the case of easements is still ex- 
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tinctive and considerable difficulties are felt in the working of 
the rule. i 
Before we pass on, an account of the Criminal Courts, 
their procedure and the law that they administered may also be 
given here. The Moghul system which was retained for some 
time y the British was first the Nazim or the Supreme Magis- 
trate who presided personally in the trial of capital offenders, 
the Deputy of the Nazim who took cognizance of quarrels, frays 
and abusive names, the Foujdar or the Officer of Police who was 
the judge of all crimes not capital. Reports of capital offences 
had to be sent up by him to the Nazim who would deal with 
them. © Mohtesib was a special officer dealing with drunkenness, 
the vending of liquors, and the use of false weights and mea. 
sures. These were courts of the capital. In the mofussil the 
administration of justice lay with the zamindars. In his Fouj- 
dari Court, he inflicted all sorts of penalties, but before execut- 
ing death sentence he had to report the case to tne capital. 
There was no regular course of appeals from these Zamindari 
..Courts, but the Government interfered on complaint if they 
. considered the case was one that deserved interference. The 
administration of justice was naturally very unsatisfactory and 
various attempts were made to improve the same and those at- 
tempts failing, in 1772, a new system of courts was introduced. 
In each District Foujdari Adawlut was established composed of a 
Kazi, a Mufti and two Moulvis who tried the case in the pre- 
sence of the Collector whose duty it was to see that the cases 
Were properly tried. A Superior Court was established at Mur- 
shidabad called Nizamut Sudder Adawlut, the officers of which 
were -a Daroga, the Chief Kazi, the Chief Mufti and three 
Moulvis. They formeg a Court of Revision as to the proceed- 
ings of the Foujdari Adawlut and in capital cases they had to 
signify their approval or disapproval of convictions and had also 
to prepare the sentence for the wawant of the Nazim. It will 
thus be found that referred trials are an ancient institution in 
the country and such of you as are students of Indian History 
must İlave read that in the extensive Empire of Aurangazeb no 
death sentence could be carried out without the previous ganction 
of the Emperor who passed orders aftergpersonally attending to 
the facts of each case. Phe arrangements made in 1772 also prov- 
ing unsatisfactory, in 1793 an altogether different*system was 
adopted and that was the system of Zillah Courts in each*district 
presided over by Civilian Judges and above,them four Provincial 
* Courts of Appeal and a Sudder Diwani Adawlut or a Supreme 
Court. But all these was for civil work. Thé criminal work was 
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y by the Judges of Provincial Courts of Appeal who went on 
reuit to each Zillah. The Judges tried the case and the Kazi and 
the Mufti who were present had to write the sentence at the 
bottom of the record. If the Judge agreed with the sentence, it 
was passed except in capital cases which had to be referred for 
the approval of the Nizamut Adawlut which consisted of thesame 
judges as the Sudder Diwani Adawlut. In the first instance, it 
was composed of the Governor-General in Council, but the 
composition was later on altered into one exclusively 
of Civilian Judges. In time the Provincial Courts also were 
abolished the criminal jurisdiction being conferred on the Zillah 
Judges. Thus the final form of Criminal Courts in Bengal 
Was the Sudder Nizamut Adawlut and the Sessions Judges and 
Magistrates. These exercised jurisdiction over natives of India 
in the mofussil, but over Europeans the Supreme Court alone 
had jurisdiction. The system thus introduced was extended to 
North-West Provinces when they were acquired. The law ad- 
ministered by these courts is the subject of a digest known as 
Beaufort’s Digest. In Madras the Appellate Court was known 
as Sudder Foujdari Adawlut. It was established in 1802. It 
got its Civilian Constitution in 1806. The Provincial Courts 
of Appeal exercising criminal jurisdiction were abolished in 
1843. 


‘The law administered was a compound of the Law of 
Koran, instructions from the Government, Regulations and 
Acts dealing with evidence, the ideas of justice and analogies 
and in fact everything that occurred to those who administered 
justice in those days. The Mahomedan Criminal Law which 
was supposed to be administered by these courts was a curious 
admixture of great vagueness and extreme technicality. To give 
an instance, there were five kinds of homicide: a wilful homicide 
by a deadly weapon, homicide like wilful homicide where the in- 
strument was not likely to cafise death, erroneous homicide or kill- 
ing under a mistake, involuntary homicide by involuntary act and 
accidental homicide as where a man unlawfully dug a well and 
another fefl and was frowned. Poisoning was not regarded as 
intentidhal homicide and there was acute controversy as to whe- 
ther strangling was. 1? punished adultery with death. Mutilation 
was a recogpised mode of punishment for robbery. Somewhat 
similar institutions were introduced also in Bombay. 


The Penal Code was passed in 1860 and was followed a 
year after’vards by Act, XXV of 1861, the first of the Codes of 
Criminal Procedure’ and with tem and the establishment of the 
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High Courts, we come to the modern system. The DA 
Proçedure Code of 1861 was not applicable to the Charter 

High Courts or the Chief Courts in their original jurisdiction 
or the Presidency Magistrate and allowed a right of appeal to 
the Crown which is not recognised by the English Law except 
in those cases of writs of error with which we have dealt 
already or as provided by the Statute of 20 and 21 Victoria in the 
case of Courts of Summary Jurisdiction when the order of the © 
Court is erroneous in point of law or is in excess of jurisdiction. 

The changes since effected in the procedure have been mainly in 
the matter of the trial of European accused, the institution of 
criminal proceedings, e., sanction, etc., the enlargement of the 
list of offences that can be compounded and tbe introduction of 
provisions like section 562 dealing with first offenders Vari- 
ous Acts were passed assimilating the procedure of the Courts 
of the Presidency Towns to some extent to those in the mofussil 
and ultimately in 1882 a comprehensive Code of Criminal Pro- 
cedure was passed applicable to both Mofussil Courts and the 
Courts operating in the Presidency Towns. It combines, it is 
said, the merits of tfe English or the accusatory system with 
some of the facilities afforded by the continental or inquisito- 
rial system. The reference is here to the examination of the 
accused provided for in the various sections of the Criminal 
Procedure Code. The Indian Criminal Procedure provides for 
appeals and revisions to a much greater extent than the English 
procedure.. Even its final form after the Act of 1908 as amend- 
ed recently, it will be noticed, does not embody the develop- 
ments suggested by modern Criminology such as are to 
be found in the English Children’s Act, Prevention of Offen- 
ces Act though it must be conceded, that effect is sought to be 
given to some of then by executive o?ders. The right to post- 
pone sentence in deserving cases was claimed by the High Court 
of Calcutta as part of its inherent. powers. The Mofussil 
Courts cannot, of course, claim this inherent power. 
The Code of 1872 gave to Appellate Courts power to enhance 
sentence while dismissing the appeal of the accused. This power 
is taken away and only the High Court has power to ‘enhance 
sentence by way of revision in the later*Acts. The Penal Code 
is one of the much praised Acts of Indian Legislature and in 
spite of its many defect$ has served its purpose fairly well. Its 
Sentences can hardly be said to be other than monstrous. No 
civilised country ‘to-day imposes such Yeavy sentencts as does 


the Penal Code. Heavy sentences have loitg’ gone out of fashion 
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yin England and the odor of sanctity and perfection attaching to 

the Penal Code should not deter indigenous legislatures to 
thoroughly revise the sentences and bring them into conformity 
with modern civilised standards. 

The Reports of the Nizamut Court of Bengal as well as 
the Foujdari Court of Madras are available and thouglf their 
value to the practical lawyer is of the slightest, to the historian 
of law in India they must afford ample materials for its re- 
construction. 

An Act of 1843 required the judgments of the Sudder 
Court to be recorded in English and the decisions came to be 
issued monthly for the benefit of the public from 1845. In 
1850, marginal abstract of the decisions came to be added. 
The decisions of the Agra and the Madras Courts 
came to be similarly published in 1846 and 1849 respect- 
ively. The series continued right up to the establishment of 
the High Court. In 1850 one Mr. Bellasis published a small 
volume of the reports of the decisions of the Sudder Diwani 
Adawlut of Calcutta from 1840—1848, efor the most part deci- 
sions of the Full Court. In 1851 a monthly series of Nizamut 
Adawlut decisions began to appear—in Madras also about the 
same time monthly reports of the Sudder Foujdari Adawlut. 
Sudder Foujdari Adawlut reports of Bombay from 1827-1846 
were published in 1848. Since 1844, select reports, that is, cases 
selected out of the monthly reports as cases deserving of being 
treated as precedents, were published with notes. In 1848, 
the publication was discontinued by a resolution of the 
court. In Bombay, Borrodaile, a Judge of the Sudder 
Adawlut of Bombay, published a volume of reports of the 
decisions of that Court. The Sudder Court had some distin- 
guished Judges, among others Colebrooke and Macnaghten of 
Calcutta. Colebrooke was Chief Judge of the Sudder Diwani 
Adawlut from 1801-1816. e 

Morton’s Reports are the earliest reports of the Supreme 
Court of Calcutta. They cover the long period from 1774 to 
1841. Fór parts of the same period, you have Bignell’s Reports, 
1830 th 1831, Montriou’s Reports, 1846 and Fulton’s Reports, 
1835 to 1844. Montfiou published select cases from Morton, 
which are called Morton’s Reports by Montriou. Taylor’s Reports 
are fog 1847 and 1848, Taylor and Bdl’s Reports from 1849 to 
1853, and Boulnois from 1853 to 1859. Gasper has a Commercial 


Cases, 1851 to 1860 and another volume ofe decisions in Small, 


Cause Court Cases hy ‘the Supreme Court. 
° I ‘ 
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These Reports contain decisions of great value *to th 
historian. They show how these Judges, some of th 
great and sound lawyers, were groping towards a state- 
ment of the law which should not wound their sus- 
ceptibilities as English Lawyers and at the same time should be 
free from the insular and technical features of the English law 
and suit the widely altered conditions of India. For instance, 
the very first page of Morton’s Reports contains the case Ex 
parte Commula, where the question was whether the Court could 
grant administration in respect of the estate of a Hindu, and, 
if it could grant, whether the administration should be accord- 
ing to the Statute of Distributions or according to Hindu Law. 
Sir Elija Impey and the other Judges after great doubt and 
difference of opinion ultimately came to the conclusion that ad- 
ministration could be granted but that the distribution should 
be according to Hindu Law. In 1778 the Judges will be found 
gravely discussing whether a repugnancy between the English 
date and the Indian date given in the plaint should non-suit the 
plaintiff. The earlier judgments in Morton are from the Notes 
of Sir Edward Hyde East and are somewhat short, but the 
judgments of later date as well as the judgments reported in 
the other series are fuller with facts, arguments and judgments. 
‘There are many judgments showing great research and learning. 
For instance, we have an elaborate judgment as to the validity of 
mortgages without possession under the Hindu Law in Fulton, 
p. 37. The judgments of the Sudder Court used to be quoted 
in the Supreme Courts and vice versa though they were not 
absolutely binding. The authority of these reports and the 
extent to which they are binding on the High Courts is discussed 
in 4 Rangoon 313. The Sudder Court decisions contrast un- 
favourably with those ôf the Supreme Court in that they exhibit 
neither the elaborateness nor the knowledge of the Supreme 
Court judgments. The judgments, are short and as brevity 
is not necessarily wisdom, they do not give the satisfaction which 
fully considered judgments give. The successive Chief Justices 
of the Supreme Court of*Calcutta were Inspey, Anstrether, East 
(1817), Grey (1826), Ryan (1837), Peel (1842) and Golville. 
Ryan and Colville subsequently went to the Privy Council. Like 
the English Judges of ofd, some of these Judges had their Notes. 
For instance, Hyde Eastts Notes of Cases (1791 to 1819) like 
those of Perry in Bombay or Strange in Madras are the only 

.records we have of the early performantes of thesg Courts. 
For Bombay, we have another Report Of Gases illustrative of 
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rientat life and the application of English Law to India by 
Eir Erskine Perry who is regarded on all hands as something 
of a genius and one of his famous judgments is the Khoja 
case. The Reports are very highly regarded. For the Calcutta 
High Court after it is constituted we have regular Reports 
from 1862. Indian Jurist (O.S.) for 1862 reports the ortginal 
side and original appellate judgments of that Court and Privy 
Council decisions coming from that Court. For the Full Bench 
we have the Weekly Reporter Full Bench for 1862 to 1865. 
For the appellate side we have Hay’s Reports and Marshall’s 
Reports (1862—1863). Coryton (1862—1863), Hyde (1863 
—1864) and Bouke 1865 deal with the original side. Indian Jurist 
(N.S.) deals with 1866 and 1867. From 1868 we have the Gov- 
ernment publication known as the Bengal Law Reports. The 
Weekly Reporter by Sutherland begins in 1864 and goes up to 
1876. The Weekly Reporter is one of the worst abused though 


by no means the least useful reports we have. In 27 Cal. 965. 


Lord Hobhouse referring to a decision therein reported says: 
“That report is one of the large number cgntained in the Weekly 
Reporter which are useless or misleading, because the facts of 
the case are not stated.” Many of the recent non-official 
Reports share this quality with the Weekly Reporter, but they 
have not so far had the distinction of being remarked on by the 
Privy Council. Many of the cases in the Weekly Reporter are 
also reported in the Bengal Law Reports which err if at all on 
the other side of overreporting of facts and arguments. The 
earlier volumes of the Wéekly Reporter had separate pagings for 
Civil Rulings, Miscellaneous Rulings, Criminal Rulings, Full 
Bench Rulings and Privy Council Rulings which was reduced 
later.on from 16 W.R. into Civil Rulings and Criminal Rulings. 
Hay and Marshall are much prized Reports. They contain 
some valuable judgments of Sir Barnes Peacock. Reports of 
some early decisions both ofehe Sudder and the Supreme Courts 
dealing with Hindu Law are to be found in Text Books like 
Sir Thomas Strange’s Book on Hindu Law, Sir Francis Mac- 
naghten’s Considerations of Hindu Law, Sir William Macnagh- 
ten’s Principles and Precedents of Hindu and Mahomedan Law, 
The Vyavastha Darpana, Morley’s Digest and West and Buhler’s 
Digest of Hindu Law. Even valuable Privy Council decisions 
will be found so imbedded. These last have been picked up 
and published along with those found in other recognised sources 
in the Igdian Repdrts by Sanjeeva Rao and others. The 
famous names connected with*the Sudder Court are those of 
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.R 62 (F.B.)]. Markby wrote the remarkable judgment in 
which he held with Romesh Mitter, J., that a decree for restitution 
of conjugal rights cannot be enforced either by handing over the 
wife bodily to the husband or by putting her into jail. His 
judgment is a most learned and comprehensive judgment and 
showed him to be much in advance of the times though his wiew 
has not yet been accepted fully by the Legislature. Order 21, 
Rule 33, Civil Procedure Code, is a partial vindication 
of his point of view. His judgment in 4 Cal. 142 
on de facto representation in suits shows a wider 
outlook than that of the majority and the princi- 
ple has been followed since. Phear, J., was another of the 
striking personalities on the Bench. He subsequently became 
Chief Justice of Ceylon. Sir Richard Couch came to Bengal 
as Chief Justice after acting for some time as Chief Justice of 
Bombay. Sir Richard Couch does not seem to have occupied the 
same dominating position as Sir Barnes Peacock. The fact that 
for many years the Privy Council was manned by Bengal Law- 
yers has given the decisions of that tribugal a distinctly Bengal 
tone. Ryan, Colville, Peacock, Couch, Wilson and later on 
Ameer Ali have been all judges of Calcutta and it is difficult for 
anybody to shake off his early predilections and training and as 
a result the Bengal view-point was heavily weighted in the 
Privy Council and the other points of view suffered. The pre- 
dominance of Colebrooke coloured for a time even the interpre- 
tation of certain terms, of the Mitakshara and the genuine Mitak- 
shara point of view elaborated by the Bombay and Madras 
Judges did not receive due consideration till it was too late, 
having regard to the course of decisions to hark back to the 
original authorities. á 

From 1875 the Law Reports comrfence. 


SUMMARY QF ENGLISH CASES. 
G. SCAMMELL AND Nepurw, LIMITED v. HURLEY AND 
OTHERS, (1929) 1 K B. 419: 98 L.J.K.B. 98. 


Consptracy—Borĝugh Council—Duty under Statute and by 
contrac? to supply lighting and power—Strike—Imability to sup- 
ply for both—Bona fid® stoppage of power—Acts done in bona 
fide intended execution of the statutory body—Action for damage 
suffered thereby—Action commenced more thar 6 months after 
the acts complained of—Public Authorities Protection Act. 


The Stepney Bofough Council was bound by statute and by , 


contract to supply owners or ctcupiers within its borough elec- 


68 THE MADRAS LAW JOURNAL. [ von. 


tricity for power and lighting. In April, 1926, a general mI 
was threatening and a committee of the council which was i 
sole charge of the electricity concern met and bona fide decided 
that if the Electric Trades Union would continue lighting, the 
committee would abandon the supply of power. The Union 
agreed and during the strike the power was stopped The plain- 
tiffs sued certain individuals of the committee, alleging that they 
wrongfully and maliciously conspired and combined amongst 
themselves and with the Electricity Trades Union and stopped 
the supply of power thereby causing damage to the plaintiffs. 
The action was commenced more than 6 months after the acts 
and neglects complained of. 

Held, that the acts complained of having been done in 
intended execution of the statute and not from any improper 
motive, such as spite or a purpose entirely outside statutory 
justification, the defendants were protected by the Public Autho- 
rities Protection Act and the action was barred as being more 
than 6 months after the neglects complained of. 

Per Greer, LJ. awd (Semble) Scrutton and Sankey, L.JJ.— 
The Corporation itself could not have been sued for the damages 
arising from the failure of supply and much less therefore can a 
committee to whom management is committed. The rule of law 
established in Lumley v Gye, (1853) 2 E. & B. 441, is not appli- 
cable to the case of a servant or agent on behalf of his principal 
breaking a contract made with that principal. 

Per Greer, L.J.—If a plaintiff gives no evidence in support 
of his case the fact that a defendant’s denial is not entirely satis- 
factory cannot be used as proof of propositions of which the 
plaintiffs have failed to give evidence. 

Per Greer and Satkay, L.JJ.—The rule in Selmes v. Judge, 
(1871) L.R. 6 Q.B. 724, that if a person knows that he has not 
under a statute authority to do a certain thing and yet intention- 
ally does that thing he cannot sheltér himself by pretending that 
the thing was done with intent to carry out that statute, does not 
apply to a situation such as the present, where in order to per- 
form one part of their duty (vis, supply Of electricity for light- 
ing) under the Act, it was inevitable that there should Be a de- 
fault in carrying out ayother part of such duty. 


Wium Bean &° Sons v. FLAXTON RURAL CouNncr, 
(1929) 1 K.B. 450. 

Corporation—_District Counctl—A ppdiniment ofa sub-com- 
mittee to enter into contract—Contract beyond Corporation’s 


s 
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owers®-Relaxation of by-laws—If sub-committee can validly 
contract. 


In building certain houses, the plaintiffs had failed to com- 
ply with certain by-laws of the District Council regarding 
drainage and consequently differences arose between the Council 
and the plaintiffs. The District Council appointed a sub-commit- 
tee expressly to settle these differences and the Committee agreed 
that in the event of the plaintiffs doing certain things like sub- 
mitting a lay-out plan, etc., the drainage should remain as at 
present. 

Held, that it being beyond the powers of the Council itself 
to so act in defiance of the existing regulations as to drainage, 
the sub-committee could have no greater powers and that there- 
fore the agreement was invalid. 


FARNWORTH v. MANCHESTER CORPORATION, (1929) 1 K.B. 
533: 98 L.J.K.B. 224. 


Corporation—Authority io erect an electricity generating 
Station—Nuisance—If authority to erec? confers authority to 
damage third person’s property—Nature of statutory authori- 
ties. 

By the Manchester Corporation Act, 1914, the defendant 
corporation was empowered to erect a generating station for 
electricity and to acquire the land in question for the purpose. 
The Corporation so acquired the land and erected on it a large 
station with 50 chimneys which in the process of generating 
electricity emitted large quantities of sulphuric acid thereby 
damaging the plaintiff’s land near by. 

Held, by Scrutton and Sankey, L..JJ. (Lawrence, L.J. 
dissenting) that the Courts, in construing private acts, act on a 
presumption that power to damage the property of a person is 
not intended unless clear words to that effect_are used and 
from the mere fact that power to erect a generating station 
was given, it cannot be presumed that such power in itself char- 
tered the commission @f a tort unless it was incidental to the 
exercise of the statutory authority and not preventible by 
reasonable precautions, è : 

Quebec Railway, Light &c., Co. v. Vandry, (1920) A.C. 662 
applied., ; 7 

Per Lawrence, L. J—“The Legislature has frequently in- 
vested public bodies’ with powers, the exercise of which, 
although interfering with the private rights of individuals, are of 
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advantage to the public” and “the real question in 4il thoge 
cases is whether, on a sound construction of the particular 
Statute in question, the Legislature has or has not expressed an 
intention that the thing complained of may be done notwith- 
standing that it injures others” and no action for damages or 
nuisance will lie for doing that which the Legislature has 
authorised, if it be done without negligence. 
Truman’s Case, (1885) 11 A.C. 45 applied. 


Barrow, LANE AND BALLARD, LTD. v. PHILLIP PHILLIPS 
AND Co., (1929) 1 K.B. 574: 98 L.J.K.B. 193. 


Sale of goods—Parcel of specific 700 bags at wharf—Part 
of the bags lost before date of contract—Loss not known to 
parties at the time of contract—V alidity of contract. 


By a contract for sale, the plaintiff sold to defendant com- 

pany 700 bags in one lot lying at London National Wharves, 
but at the time of contract 109 bags had been abstracted without 
the seller’s knowledg® The defendants handed to the plaintiffs 
two bills of exchange in return for a delivery order on the 
wharfing company. After the date of the contract some more 
bags were taken away with the result the purchasers got only 150 
bags. The question arose as to the liability of the purchasers 
for the bags abstracted after contract. 
_ Held, by Wright, J., that a contract for a specific parcel of 
700 bags is something different from a contract for 591 bags 
and the position is as if the whole 700 bags had ceased to exist. 
To compel the buyer to take 591 bags in those circumstances 
would be to compel him to take something which he had not con- 
tracted to take and ‘would be unjust. But if the whole 700 
bags had remained in the wharf at the date of the contract, the 
fraudulent abstraction after that date would fall on the buyer 
as the property passes to the buyer by the sale. 


ANSELL v. INLAND REVENUE COmmission#rs, (1929) 
1 K.B. 608: 98 L.J.K.B. 384. g 

Revenwe—StampaAct, 1891 and Finance Act, 1910—Settle- 
ment—Voluntory disposition inter vivos—Chargeagle as a trans- 
fer with regard to some tiems—Transfer of Government stocks 
—Duty payable on them—If as a transfer or as a Settlement— 
Dispositions by a single document and,same words Sf “distinct 
maiters’’ because they deal wrth different* goods. 
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By one instrument, a settlor voluntarily disposed of some 
Sroperties including certain Government stocks. The settlement 
also operated as a transfer infer vivos of the other properties 
and therefore was chargeable under S. 74, sub-section (4) of the 
Finance Act, 1910, as a conveyance only and not as a settlement. 
By a, provision in the first schedule, transfer of Government 
stocks were exempt from stamp duty. The question arose if 
the Government stocks were not liable to duty on the basis of 
a settlement as they were included in an instrument with other 
stocks which were chargeable with duty as on a transfer. 

Held, that the deed, so far as it concerns the Government 
stocks, deals with them as a distinct matter just as if it was a 
separate deed. If two different classes of property are trans- 
ferred by the same words of assignment in the same document 
and those two properties are different from the point of view of 
Stamp Act and taxation, they are to be treated as “distinct 


matters’’ for purposes of stamp duty and be separately charged 
with duty. 


e 

In re A DesrTor, (1929) 1 Ch. 362: 98 L.J. Ch. 38. 

Bankruptcy—S. 1, Sub-sec. (1) (4), Bankruptcy Act, 1914 
—.1 statement by debtor aid a representative of petitioning 
creditors of his intention to offer composition—lIf a notice that 
the debtor “has suspendad or is aboud to suspend payment of his 
debts.” 

At an interview in London between the debtor and an agent 
appointed to represent the petitioning creditors avowedly for 
the purpose of discussing with the debtor his prospects of liqui- 
dating the debt due to the creditors, the debtor stated orally that 
it was his intention in the event of theSSwiss creditors adopt- 
ing a certain composition to get into touch with his English 
creditors and offer them a composition also and that if the Swiss 
did not agree to the suggested composition, then the English cre- 
ditors may file a petition in bankruptcy against htm. 

Held, that the ogal statement evinced a clear intention on 
the part of the debtor to suspend payment ‘of his debts and was 
a notice to the creditors through the agent that he had suspended 
payment of his debts within the meaningeof S. 1, sub-section (1) 
(k) of Bagkruptcy Act, 1914. 

Per Greer, L.J—“A mere statement that a debtor is in 
difficulties and cannog pay his debts’’ is not ay act of bankruptcy- 
unless thêre is the inteation to suspend payment. 

J i 
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Grant v. DERWENT, (1929) 1 Ch. 390: 98 L.J. Chy 70. f 


Trespass—Soil above sewer in plaintiff's ownerskip—De- 
ferdant’s premises adjothing it—Corporalion connecting the de- 
fendant’s drain with the sewer at defendant's request and 
expense—Corporation statutorily empowered to do tt—If agent 
of defendant. 

© The plaintiff was the owner of certain property underneatli 
a strip of which was a sewer laid down by the then Local Board. 
On the other side of the plaintiff’s road, the defendant built a 
number of houses and requested the Corporation of the place to 
connect the drainage to those houses with the sewer underneath 
the plaintiff's lands at the defendant’s expense in exercise 
of its statutory powers. The Corporation got on to the plain- 
tiff’s land to so connect it and the action was brought for tres- 
pass against the defendant on the ground that though the 
Corporation did the actual work, it was at the request and 
expense of and as agents for the defendant that they did it. 

Held, the defendant was quite within his rights in request- 
ing the Corporation tado this work which it was its business to 
do and which it had power under the statute to do. It was the 
Corporation which did the work of its own accord and not as 
agent for the defendant as he had no power to control its actions 


or to say in what manner or under what powers the connection 
should be made. 


_ VERNER‘ JEFFREYS v. PINTO, (1929) 1 Ch. 401. 


"WMoneylenders Act, 1927, S. 5—Introduction to mole y- 
lender of a customer by a tout—Loan by lender—Tont not em- 
ployed by the lender to invite any person to borrow—Tratisaction 
tf legal. > 

Where a money-lender advanced moneys to a person intro- 
duced to him by a canvasser or tout, not employed by the money- 
lender for the purpose, the question “arose if the transaction was 
legal and enforceable. 

Held, by the Court ef Appeal (Lawregice and Rugsell, L.JJ., 
Lord Hanworth, M.R., dissenting) that mere acting as agent or 
canvasser does not render the transactipn illegal. The agent 
must have been employed by a money-lender or any person on 
his behalf for the purpose of inviting, etc. Whereea statute is 
susceptible of two readings, that version must be choset which 
lessens the list of misdemeanours rather than that which 

e jficreases it, is ‘ 6 
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|} [Section 5, Sub-section (3), Moneylenders Act, 1927:— 
“No moneylender or any person on his behalf shall employ any 
agent or canvasser for the purpose of inviting any person to 
borrow money or to enter into any transaction involving the 
borrowing of money from a money-lender, and no person shall 
act as such agent or canvasser, or demand.............. for 
introducing........ to a money-lender any person desiring to 
borrow money.”] ` 





KENNEDY v. THOMASSEN, (1929) 1 Ch. 426: 98 L.J. Ch. 
98. l 

Contract—Offer and acceptance—Offer by trustees under a 
will to redeem an annuity—Offer accepted by annuitant and a 
release decd c.recuted and signed—Decath of atmutant after com- 
uninication to her solicitor but before communication to the 
trisstecs—If contract complete by mere acceptance and release. 

With a view to commute certain annuities payable under a 
will to A, the trustees under the will proposed to A through her 
solicitors a commutation at a certain figur. After some nego- 
tiations, A agreed to the commutation figure, and on the 12th 
executed and sent a release deed to the solicitors to be given to 
the trustees on the commuted amount being paid. The solici- 
tors wrote to the trustees only on the 24th accepting the offer 
and asking them to pay the amount. Meanwhile A died on 
the 17th. The trustees paid the amount to the solicitors in igno- 
rance of the death. The release was undated and the solici- 
tors inserted the date 30th and gave it to the trustees. In a 
claim by the trustees for repayment of the amount, 

Held, this is not a case in which the posting of the accept- 
ance concluded the contract. The accepfance was not in fact 
communicated to the trustees’ solicitors until the 24th by which 
time the authority of A’s solicitors to act for A and communi- 
cate the acceptance on her behalf ceased by her death on the 17th. 
Also the contract was not complete by mere execution of the 
release deed as the purchase price had also to be ascertained and 
the death of the annuifant has rendered the contract incapable 
of perfofmance in that there was no consideration which the 
purchaser would receive*for his money. « 


7 
e 


In rt TAYLOR’S SETTLEMENT Trusts. PUBLIC Truster v. 
Tayror, (1929) 1 Ch 435: 98 L.J. Ch. 142., 

Bankr#ptcy—Powersto requige ‘come of aty year to be paid 
as to one moiety to bankrupt and qs to the other to his wife— : 
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Power cxercised for the year—Power exercisable by bankrecft 
if “for his own benefit’ —Bankruptey Act, 1914, S. 38, Sub- 
S. (b). 

A power which cannot be exercised for his own benefit 
alone but for the mutual benefit of himself and another is not a 
power to appoint for one’s own benefit within the meaning of 
S. 38, Sub-S. (b) of the Bankruptcy Act, 1914; but if the power 
is exercised, any benefit derivable therefrom will pass to the 
trustee in bankruptcy. 


Cuanezy v. Mactow, (1929) 1 Ch. 461. 

Vendor and purchaser—Auction salce—Sale of freeltold 
house—Highest bidder refusing to sign the contract—A uctioncer 
signing it mstead—Signed not tn the sale room but at anchon- 
aer’s office—Extent and duration of auctioneers authority. 

At a sale by auction of a freehold house held by the plain- 
tiff the defendant was the highest bidden and consequently the 
house was knocked down to him. But when the junior clerk of 
the auctioneer went to him for particulars ra his name etc., he re- 
fused to sign the contract on the ground that he had not seen 
an onerous condition in the sale before. After the day’s auction 
was over, the plaintiff was informed by his clerk of the protest 
but as the defendant did not go to him at his office even after 
two hours, he signed the contract as the defendant’s agent. In 
an action for specific performance of the contract, it was con- 
tended that the auctioneer had no authority to sign the memo- 
randum (i) after the purchaser had clearly indicated that he 
would not sign it, and (fi) at his own office after leaving the 
sale room. : 

Held, by the Céurt of Appeal (affirming the judgment of 
Maugham, J.), the auctioneer is by the nature of his employ- 
ment an agent of both the buyer nd the seller and the autho- 
rity is not limited to making an entry in the particulars of sale 
but extends to making out a proper memorandum of the sale 
sufficient to satisfy the Statute of Frayds, and signing such a 
memorandum on behalf of the vendor and purchasey. There 
is no definite period of time within whjch the authority must be 
exercised, the only* rule being that it must be exercised 
within a reasonable, time so as to form epart of the 
transaction of the auction sale and where as here the auctioneer 
goes to his officg'in the reasonable expegtation that the defend- 
ant would call and sign the contract there, the sale tnay be said 
_ hot i have been over till then, e 
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į zn te LEWIS MERTHYR CONSOLIDATED COLLIFRIES, LTD. 
Lroyps BANK, Ltp. v. THE Company, (1929) 1 Ch. 498. 


Companies (Consolidation) Act, 1908—S. 107—Floating 
and fixed charges—Re debenwires—Appowmtment of receiv'er— 
Preferential creditors—Clatm of—Question of priority. e 

Lloyds Bank, Ltd. were the holders of the first 
and second debentures of the Company, the first one 
being secured by fixed as well as floating charges on 
the Company’s assets. A receiver was appointed to take 
charge of the assets and manage the affairs of the 
Company. Under the Companies Act compensation payable 
to the employees of the company would rank as a preferential 
claim over any floating charge, and the question arose if such 
priority extended even over the assets of the company subject to 
the fixed charge created by the debentures. 

The Court of Appeal (affirming the judgment of Tomlin, 
J.) Aeld, that upon a true construction of S. 107 of the Com- 
panies (Consolidation) Act, 1908, the right of priority of the 
preferential creditors extends only over the debentures secured 
by a floating charge and not over those secured by a fixed charge. 

Per Lawrence, L J—‘In my judgment the fact that the 
debenture in the present case is one which combines with the 
floating charge, a fixed charge does not bring the section into 
operation as against the assets comprised in the fixed charge.” 





ATTORNEY-GENERAL V. LONDON AND HOME COUNTIES 
Joint ELECTRICITY AUTHORITY, (1929) 1 Ch, 513: 98 L.J. 
Ch. 162. 


Statutory body—Scheme of powers *+Power to promote or 
oppose Bills “for the purpose of the scheme” at Corporation’s 
cost—If grants expressly orampliedly power to promote a Bill to 
improve the schdme. 


Where a statutory body was authorised to promote or 
oppose any Bill in Pafliament for “the purpose of the scheme”, 
the quéStion arose if it could expend its fund in promoting a 
Bill which is outside fhe purposes of the scheme giving more 
extensive powers. 

Hald, that the scheme specifically rants such a power only 
to promote a Bill for the purposes of the scheme and, in the 
face of wich an express power, the defendant body cannot be, 
said to have an intplied power to promote such a Bill. 
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CUMMING AND WEST, In re. NEILSON AND CRAIG ¥y, Tuy 
TRUSTEE, Ex parte, (1929) 1 Ch. 534: 98 L.J. Ch. 83. 

Bankruptcy—Partners A and B—Prior ante-wuptial settle- 
ment by A—Covenant thereunder by settlor to keep alive an as- 
surance policy on his ifé—Breach of such covenant—Trustees 
undeP settlement proving for compensation in A’s bankruptcy— 
Rejection of proof by trustee in bankruptcy if proper—If the 
claim is postponed to thosa of joint creditors of A and B— 
Bankruptcy Act, 1914, S. 33, sub-sec. (6), S. 42, sub-sec. (2) 
and S. 63, sub-sec.’ (1). 

Two partners A and B were adjudicated bankrupts in 1927, 
In 1910 A had executed an ante-nuptial settlement by which he, 
had assigned in favour of the trustees a life assurance policy on 
his life and he had covenanted with the trustees to keep it alive, 
and in default to pay sufficient sum to secure that benefit. The 
trustees under the settlement put in in A’s bankruptcy a proof 
of claim for £386-6-3 which they claimed to be due to them as 
compensation for the breach of covenant to pay the premiums 
on the policy. The tmistee in bankruptcy rejected the claim on 
the ground “that by reason of the provisions of S. 42, Sub-S. (2) 
of the Bankruptcy Act, 1914, the said claim for dividend is post- 
poned until all the creditors for valuable consideration in money 
or money’s worth have been satisfied.” On an application by 
the trustees under the settlement, the question arose whether 
the claim was postponed not only to the claims of separate cre- 
ditors of.A ubut also to those of the joint creditors of A and B. 

Held, that the proof was properly rejected for the reason 
that the covenant on which the claim is based is obviously one 
for the future payment of money and the fact that it is taken 
for the protection of tke property which has been assigned will 
not prevent it from being one for future payment of money 
within the language of S. 42, Sub-S. (2). Also the claimants 
are not ‘creditors’ within the meaning of that section, these being 
given only “a special right, namely, a right to claim a dividend 
in the settlor’s bankruptgy under or in respect of the contract, 


after all the claims of the other creditors for valuable copsidera- 


tion have been satisfied”. 
e 


BERNHARDT v. GALSWORTHY, (1929) 1 Ch. 549: 98 L.J. 
Ch. 284. ? ° 
Law of Property Act, 1925—Receiver in an administration 
. action —Distributing rents and profits amgtig 36 persoi%®—S tats)- 
tory trust for sale—If can exercise wnrthoutdbave of Court, 
7 e 
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A ceiver appointed in an old administration action was to 
Necie the rents and profits and distribute them amongst 36 
persons, the distribution to continue until the death of a certain 
person. The legal estate was vested in the defendant (Public 
Trustee) and on the Property Act, 1925, coming into force, he 
became invested with the statutory trusts for sale as it waseheld 
in trusts for several persons as tenants-in-common. But the 
question arose, if he could exercise the power of sale without 
leave of Court. 


Held, by Eve, J—That the decision in Cardigan v. Curgon- 
Howe, (1885) 30 Ch.D. 531, applied and that the sanction of 
Court was not necessary as the statutory trusts displace the 
trusts for the execution of which the decree was made. 


In re MicuerL. Tuomas v. Hoskins, (1929) 1 Ch. 552: 
98 L.J. Ch. 197. 

Will—Two codictls to it writteù on the Same date—One 
practically a duplicate of the other but for some slight verbal 
alterations—Attested by the same personse—If substitutional or 
cunrulative, 

A few months after the will, a testator executed two codi- 
cils on the same day, one practically a duplicate of the other 
except for the slight difference in some minute details. The 
codicils were witnessed by the same persons also. A year later 
he executed a third codicil by which he made some further speci- 
fic bequests, “besides those mentioned in my will er codicils.” 
The question arose if the legacies given by the first two codicils 
were copies one of the other or cumulative. 

Held, there was sufficient in the two codicils to rebut the 
presumption that gifts by two testamentary documents to the 
same individual ought to be treated as cumulative and not sub- 
stitutionary. 

be e—a 

Webs v. Wess, (1929) P. 159:98 L.J.P. 72. 

Dworce—Petilion by wifc to extinguish the interest of the 
husband and others under the marriage Settlement—Jurisdiction 
of Courte to grant—Interest of third persons if can be extin- 
guished also. ° 

By a marriage settlement, certain funds were held in trust 
for the husbfnd and an interest was also created in favour of 
her next*of kin. On a decree absolute being made dissolving 
the marriage, the wife moved for the extinction of the interests 
in the funds of perspns*other than the wife. 
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_ Held, the Court has jurisdiction to extinguish thes N 4 
of the husband in the wife’s fund, but will not do anything 
prejudice the interests of the next of kin, unless there are no 
living persons who will be prejudiced or they consent to the 
order. 

ý aa 
LARLY, SMITH AND Pavey, In re. THE TRUSTEE, Ev parte, 
(1929) 98 L.J. Ch. 34. 

Construction—‘Shall” if peremptory—Deed of Arrange- 
menl Act, S. 11—Fatlure to give security in 7 days—Cowrt tf 
can extend the time. 

The trustee under a deed of arrangement omitted by in- 
advertence to furnish a required security to the Registrar which 
by S. 11 of the Deeds of Arrangement Act, 1914, shall be given 
within seven days. ; 

Held, the time allowed is peremptory and cannot be extended. 


Dew v. UNiTep British STEAMSHIP Co., (1929) 98 
L.J.K.B. 88, 

Cotttributory négligetce—Coal trimmer—Injured by fall- 
ing from an open hatchway—Statutory duty to fence the hatch- 
way—Failire of—Knowledge of coal trimmer—Negligence in 
Not taking precaution—C ontributory negligence if a defence for 
breach of statutory duty. 

The plaintiff, a coal trimmer, tumbled down an open hatch ` 
on a ship and broke his leg. In an action for damages for such 
injuries, it was found that though the shipowners were negli- 
gent and failed to fence it as per their statutory duty, the plain- 
tiff knew of the openness of the hatch and was negligent also 
in that he did not take sufficient precaution. 

Held—The defence of contributory negligence means that 
an accident has happened, contributed to by the negligence of 
both sides and that neither had a qhance, after the negligence of 
the other, of avoiding it by reasonable care.’? The defence of 
contributory negligence is a good defence to an action based on 
‘breach of statutory duty. ë ` 

Admiralty Commissioners v. S. S. Volute, (1922) 1 A.C. 
129: 91 L.J.P. 38 followed. 


AncHor Donaupson, LTD. v. CROSSLAND, 41929) A.C. 
297. f ° 
Workmnien’s Compensation Act, 1925, S. 12—Employer— 
Ending a weekly payment—Reference, to arbitratidh by work- 
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san— Arbitrator awarding interim compensation—Jurisdiciton 
to. 

The employer who had all along been paying compensation 
to the workman subsequently stopped it on the ground that the 
workman had recovered and the incapacity ceased. The work- 
man disputed it and applied to an arbitrator claiming compensa- 
tion at the former rate and for an interim award pending the 
arbitration. 


The question arose if the arbitrator is entitled to grant’ 
interim compensation before he is satisfied after inquiring into 
the facts that the incapacity exists. 


Held, the right to award compensation is vested in the 
arbitrator and that gives him seisin of the dispute relating to 
compensation. To decide otherwise would mean that, in a 
statute based upon the principle that arbitration and not the usual 
proceedings in the courts should be the means of settling dis- 
putes, an interim matter in the arbitration is to be settled by 
those very Courts, the authority of which has been excluded. 


Ocean Coal Co. v. Davies, (1927) A.C. 271 and Niddrie 
and Benhar Coal Co. v. Dee, (1927) A.C. 299 distinguished. 


BLACKWELL v. BLACKWELL, (1929) A.C. 318: 98 L.J.Ch 
251. 


Will—Legacy in favour of five persons on secret trust— 
Memorandum written down by a trustee of the particulars of 
the secret trust on the same date—Will declaring that the legacy 
was fiduciary—Parol evidence of trust—Admissibility of. 

A testator by a codicil to his will gavẹand bequeathed to five 
persons as trustees a certain sum with uncontrolled discretion to 
apply the income arising therefrom “for the purposes indicated 
by me (testator) to them trustees) with full power at any 
time to pay over the capital to such person or persons indicated 
by me as they think fit’? One of the trustees made a memoran- 
dum of thé terms of the trust on the same day. The trustees 
accepted the legacy also. The residuary legatee brought this 
action for a declaratio that no valid trusts of a legacy of the 
above sum was declared by the testator În favour of the secret 
beneficiaries*on the ground that the parol trust was hit by S. 9 
of the Wills Act. 

Held, affirming the Court of Appeal, that? “it has long been 
settled that if a gift,bé made to a person or persons in terms 

=. É 
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absolutely but in fact upon a trust communicated to thé legate 
and accepted by him, the legatee would be bound to give effect 
to the trust, on the principle that the gift may be presumed to 
have been made on the faith of his acceptance of the trust, and 
a refusal after the death of the testator to give effect to it 
woufd be a fraud on the part of the legatee’’ and the same prin- 
ciple applies where the fact that the gift itself is upon trust is 
mentioned in the will Parol evidence is therefore admissible 
_to prove the terms of the trust. 


In re Fleetwood, (1880) 15 Ch.D 594 followed. 


JOTTINGS AND CUTTINGS. 


Reclatmable and Irreclaimable Offenders —A letter appear- 
ed in The Times of the 20th instant in which the writer, Sir 
Arthur Conan Doyle, advocated for the “irreclaimable criminal” 
perpetual segregation®in an institution akin to a criminal lunatic 
asylum, and instanced the recent case of an offender who, on 
being sentenced to imprisonment, sent up a note to the judge 
saying that he had no intention of reforming. The letter con- 
cluded: “It seems to me that if a man has been convicted three 
or four times of a penal offence he is a fit candidate for such a 
perpetual asylum.” In view of this letter and the considerable 
and useful correspondence on the subject of hardened offenders 
which it has evoked, interest attaches to the meeting of the 
Central Discharged Prisoners’ Aid Society, of which a report 
appeared, ante, p. 528. That there was unfortunately a certain 
residuum of hopelesg cases amongst discharged prisoners all 
speakers were agreed, but they were equally unanimous that the 
number of such irreclaimable cases was relatively small The 
fact rightly referred to by Mr. Justice McCardie as both grave 
and important, that about 10 per cent. of the committals to 
prison were of persons under twenty-one years of age, confirms 
his argument that, were it from no highe¥ motive thn prudence 
on the part of society herself, everything should be don® to con- 
vert this social liability, nto a useful sodlal asset and to mitigate 
the ostracism which naturally tends to turn offenders into con- 
firmed and hardened critninals While work of this importance 
is in the hands of a voluntary organisation an important factor 
‘In its success is, of course, bound to be tts financialgresources, 
which, unfortunately, are not too plentiful —-L.T., 1929, p. 541. 
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8 Chicatures as Advertiseménts—Last Monday a jury 
returned a verdict for the plaintiff and assessed the damages at 
£1,000 in the case of Tolley v. J. S. Fry and Sons, Limited. 
The plaintiff is the amateur golf champion, and the defendants, 
the well-known chocolate manufacturers, had published a carica- 
ture of the plaintiff with a comparative diminutive caddy, and 
the following limerick printed below it: : 


‘The caddy to Tolley said: ‘Oh, Sir! 
Good shot, Sir, that ball see it go, Sir 
My word, how it flies 
Like a cartet of Fry’s. 
They’re handy, they’re good and priced low, Sir.”’ 


The plaintiff admitted that his size was the one thing about 
him which could be caricatured, but he did not complain seri- 
ously about the caricature nor about the quality of the poem 
published with it, his only remark on this score being that it 
was not a particularly good swing nor did he think it a very 


good limerick. The innuendo he relied. on, put shortly, was - 


that he had consented for gain to prostitute his reputation as a 
golfer and had thereby been guilty of conduct unworthy of his 
status as an amateur. An imputation on a golfer’s amateur 
status was, he contended, likely to prevent him from playing in 
the amateur championship. Three out of the four caricatures 
which had preceded his were those of Cabinet Ministers, but 
Cabinet Ministers he regarded as professionals. Mr. Tolley had, 
of course, received no ‘payment whatever in respect of the ad- 
vertisement, and had been ignorant of the preparation of the 
cartoon until it appeared in very many newspapers and journals. 
Mr. Justice McCardie said in a recent case that “the words com- 
plained of must be such as would injure the plaintiff's reputa- 
tion in the minds of ordinary, just and reasonable citizens.” 
We cannot imagine any sych thinking the less of Mr. Cyril 
Tolley after seeing the caricature in question, but we think the 
practice of using caricatures in connection with trade without 
the consent of the ogiginals highly objectionable, quite apart 
from apy question of defamation, and one which might even 
engage the attention of, the legislature—L.T., 1929, p. 44. 


Publication to Wife of Person Defamed.—The: Court of 
Appeal have ordered a new trial in the case of Watt v. Longsdon, 
in which the defendant had communicated to the plaintiff’s wife 
information as to fhe plaintiff’s infidelity which he had after- 

e 
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wards had to admit was untrue. The defendant stated’ that hê 
amd his family and the plaintiffs wife were on such close terms 
of friendship that it was his duty to assist and warn her in the 
circumstances. Mr. Justice Horridge seems to have inclined to 
the view that if a person had such an obvious interest as to make 
him “or her a proper recipient of a statement it was not neces- 
sary that the person making the statement should be under any 
moral or social duty so to do. The Court of Appeal did not 
agree with this view. Lord Justice Scrutton, on the existence 
of a duty to communicate in cases of this kind, said that it was 
impossible to say that a stranger or friend was always under a 
moral or social duty to communicate to a husband or wife news 
of the character in question. It was equally impossible to say 


. that he was never under such a duty, It must depend on the 


circumstances of each case. It could not be the duty even of a 
friend to communicate all the gossip the friend heard at men’s 
clubs or women’s bridge parties. Using the best judgment he 
could in a difficult matter, he had come to the conclusion that 
there had been no duby to communicate in the case in question. 
Having regard to the tragic effect which the mere shadow of 
suspicion may have on the closest human relationship, we think 
that what may present itself as a moral or social duty should be 
scrutinised with meticulous care and more often honoured in 
the breach’ than in the observance, and this may limit the scope 
of the duty and so affect the legal position —L.T., 1929, p. 64. 


Sted 


Novelists and thetr Law.—To most of us the creations 
evolved from the imagination of the great novelists possess a 
reality and verisimilitude entirely absent in many cases from 
the grave pages of the biographer and historian. Lawyers, 
whom Thackeray described as notorious novel-readers, find in 
the pages of their favourite writers pf fiction not only a personal, 
but also a professional enjoyment, when, as often happens, legal 
problems and situations are discussed and described. Quite re- 
cently, it will be remembered, Professog Holdsworth gave us 
an entrancing book on the law and lawyers of Dickens, þringing 
into clear relief the accuracy of that distinguished novelist when 
handling legal problems, or picturing legal scenes. The late 
Sir John Rankine, for many years the occupant ef the chair 
of Scots law in the University of Edinburgh, found ar intens- 
ity of enjoyment during his last years in,noting and comment- 
ing upon the legal aspects of Sit Walter Scott’s novels, which 
more than once were quoted on the Scottish Bench as accurate 
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transcripts of northern jurisprudence. Scott, naturally, knew 
the law of his country with an intimacy possessed by few others, 
and was able to utilise with striking effect those features which 
lent themselves to picturesque treatment. Another novelist of 
a past day who recognised the value of legal topics in the deve- 
lopment of her stories was George Eliot. In “Felix Holt,’ 
she introduced an abstruse point of real property law, but know- 
ing its difficulty, had the good sense to consult the late Mr. 
Frederic Harrison, who, if we are not mistaken, wrote the 
“opinion,” which appears in the novel, the problem having been 
worked out by him in consultation with Mr. (afterwards Lord) 
Herschell, on the lines suggested by the novelist. There are not 
in the novels of Jane Austen—George Eliot’s great predecessor 
in the ranks of lady writers—many questions of law mooted, but 
one at least has, during the past few days, been engaging atten- 
tion in the correspondence columns of The Times—a problem 
in real property law—as to which several learned persons have 
been offering solutions. Lawyers owe much to our novelists, 
and on the other hand our novelists owe much to the law.— 
SJ., 1929, p. 209. 


Mr. Justice Oliver Wendell Holmes——Like many of our 
English judges, Mr. Justice Oliver Wendell Holmes—honoured 
son of honoured sire—appears to possess the secret of long- 
evity, and with it all the intellectual alertness that has marked 
his career from its beginning. Few can boast a judicial experi- 
ence extending over so many years as Mr. Justice Holmes. 
Appointed to the Supreme Court of Massachusetts as far back 
as 1882, he was, seventeen years later, promoted to the office 
of chief justice of that tribunal; and three years thereafter he 
exchanged that position for the still higher dignity of Associate 
Justice of the Supreme Court of the United States, the duties 
of which he continues to discharge with his accustomed vigour, 
despite the fact that recently he celebrated his eighty-eighth 
birthday; „and his judgments are, as hey always have been, 
couched in classical English and graced with that great learn- 
ing which he long ago taught us to know and admire in his 
classic volume on “The Common Law.’ He can claim forty- 
seven years. of continuous judicial service, and the claim must 
surely be unique in the annals of the law. Not only in law. but 
also in arms has he gained distinction. It seems almost incredible, 
but it is mevertheless ‘the fact, that he saw active service in the 
Civil War, and Was seriously wounded four or five times, 
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returning to service again each time as soon as the doctors allow? 
ed him. No wonder that his father, as appears from a letter re- 
produced in the current issue of the American Bar Association 
Journal, was proud of his son—“his boy” he calls him—who 
stood over six feet in his military shoes. An admirable portrait 
of the distinguished judicial veteran which many of his admir- 
ers in England will be glad to see, is given in the same number 
of the Journal—sS.J., 1929, p. 225. 


Law Reports with Editorial Commenis—Some little time 
ago the “Dominion Law Reports’’, published weekly, and giving 
‘all the Imperial, Dominion and Provincial case law of Canada, 
introduced, and continue to furnish, a somewhat novel feature, 
namely, an editorial comment on the most important cases 
appearing in each issue It is, of course, no new thing to have 
selections from our case law presented to us with learned anno- 
tations, as. for example, in “Smith’s Leading Cases,” and other 
collections on the same lines; but till now it has not been usual 
for a volume of comtemporary reports to be issued accompa- 
nied by comments on the cases it contains Although somewhat 
novel, the idea is none the less excellent. All reports are not of 
uniform interest; indeed, some of them, by reason of their 
subject-matter, are so dull as to be actually repellant to the ave- 
rage practitioner who may therefore be pardoned if, not unfre- 
quently, he carries the art of skipping to its utmost limit. A 
note to such cases may helpfully point out their importance if 
not their charm. Other cases, again, while not of this class, 
may be made more valuable by a note pointing out their rela- 
tion to previous decisions. So there is much to be said in 
favour of the plan adopted by our Canadian confreres of pre- 
fixing to each number of their reports short comments on the 
cases included. It means, of course, a good deal of extra work 
for the editor, who has usually qtite enough to do in seeing 
that the reports are accurate and equipped with all the neces- 
sary references, without having also to write notes on the indi- 
vidual cases, but if it can be done—and #pparently the editor of 
the “Dominion Law Reports” finds it possible to do M-—there 
is no doubt that it will appeal to his sul%cribers and prove to be 
of general utility—SJ., 1929, p 241. 


The-Foreign Office and the World Court.—In a strong, but 


. not too strong, letter to the Daily Telegraph a few, days ago, 


Professor J, H. Morgan, K.C, the distinguished authority -on 
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éonstitufional and international law, protests against the propos- 
ed nomination by the Foreign Office of its legal adviser to fill 
the vacancy in the Permanent Court of International Justice at 
The Hague created by the lamented death of Lord Finlay. No 
one, we suppose, would venture to criticise the work that 
has for many years been done by the present legal advistr to 
the Foreign Office, but his undoubted competency for the post 
which he at present holds does not warrant the conclusion that 
he would be equally qualified to fill the position to which it is 
proposed to exalt him The Permanent Court of International 
Justice is a tribunal of a very special character, in which it is 
imperative not only that each member should be a jurist of wide 
knowledge, but likewise that he should be a person who has had 
the training of a judge, accustomed to regard the problems 
which came before him unhampered by views acquired in gov- 
ernment service. The bureaucratic tendencies of which we have 
heard so much in recent years will not, we venture to hope, be 
carried to the extent of promoting a civil servant, however 
distinguished in his own sphere, into the high position of a 
judge in the most remarkable tribunal the world has ever known, 
especially when there are so many eminent judges and ex-judges 
from among whom a selection could be made that would com- 
mand universal approval. Professor Morgan has done a public 
service in calling attention so pointedly to the subject, and we 
trust that his protest will have the desired effect —S.J., 1929, 
p. 257. 


A Vote for a Company —The vote, originally an exclus- 
ively masculine privilege, and now common to either sex, is still 
denied to the sexless company, which of spourse is nevertheless 
subject to taxation. In constituencies like Poplar, where most 
of the rates and taxes appear to be paid by limited companies 
or other statutory corporatiofis, their boards are reported to feel, 
perhaps naturally, some grievance about such a state of affairs. 
In two recent instances at Finsbury an attempt has been made 
to rectify that grievafice, and the issue has materialised in 
separate*cases brought as tests before the Court of Appeal. 
Directors of two limite@ companies applied for registration of 
their votes in respect of tenancy agreements with them for rooms 
as busipess “premises at the offices of the companies. The 
registration officer allowed the claims, which were sustained on 
appeal by the county ¢ourt judge. Mr. A J. frost, a member 
of the Finsbury Berpugh Council, appealed to the Court of 
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Appeal, presumably under S. 14 (2) of the Representatioh of the 
People Act, 1918, which provides for an appeal to that court, 
but not further. The Court of Appeal, Scrutton, L.J., dissenting 
in the first case, have upheld the decision of the county court | 
judge, so the law is laid down subject only to alteration by 

Parlmment. In the first case, that of a Mr. Caslon, his business 
was admittedly that of the company which employed him only, 
though he wrote a few private letters at his desk. In the second 
case a Mr. Wilkin claimed to carry on some independent business 
of his own, in addition to his services to the company which was 
his landlord. Scrutton, L.J., held that Mr. Caslon car- 
ried on the business of the company, and not his own 
“business, profession or trade within S. 1 (3) of the Act.” He 
also said there was material to find that the tenancy agreement 
was merely colourable, though for the purposes of his judgment 
he followed the court below, and treated it as genuine. The 
other judges held that Mr. Caslon was conducting his own busi- 
ness and none the less so as a servant of the company. In 
effect his business was the company’s business. All the judges 
held, following decisions on the Rent Restriction Acts, that a 
room was “premises.” “Occupation”? has of course been held 
to mean exclusive occupation undet the Act of 1832: see 
Downing v. Luckett, (1847) 5 C.B. 40 (though of course there 
might be exclusive occupation by joint tenants). This would 
mean that the tenant would have the right to lock out even the 
Superior officers of the company, and therefore the office boy’s 
stool would not qualify him for a vote. In M ackay v. McGuire, 
(1891) 1 Ch. 250, it was held that a tenancy at will qualified 
for the franchise. It is of course unnecessary to add that a 
board of directors could not dictate to their tenant the way he 
should vote, though thty might have a shrewd idea of his political 
views before they conceded him his tenancy agreement.—S.J/,, 
1929, p. 258. 


The Right of Sterilisation—A remarkable passage in the 
hearing of an otherwise commonplace tharge of Arunkenness 
and assault is reported from Old-street police statién. The 
prisoner was a young man, and a represehtative from the London 
County Council had seen him, and was prepared to make an 
order concerning him ttnder the Mental Deficiency Act, 1913. 
The county council was also prepared to place him in an insti- 
tution. Mr. Jenkins, who defended, apptaled that he might be 
set at liberty, that being the wish of his relatives. Mr. Clarke 
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Hall danurred on the ground that, if free, he might become the 
father of other mental defectives The prisoner’s brother as- 
sured the magistrate that he would not marry, to, which Mr. 
Clarke Hall objected that, nevertheless, he might have children. 
Mr. Jenkins is reported to have asked the brother if he was 
prepared to have the prisoner “medically treated.” e The 
brother is reported to have assented, and Dr. Williams, medical 
officer to the London County Council, to have observed that 
“it would be rather a new process in this country.” If the 
conversation occurred as reported, comment may be made that, 
assuming “medically treated” meant “rendered incapable of pro- 
creation by operation,” Dr. Williams understated the matter. 
There need be no hesitation in stating that such a process would 
be an_ illegal operation, and even discussion of; it. in 
a court of law as a practicable course appears, surprising. 
It is understood, no doubt, that the operation in question is not 
the barbarity inflicted by jealous medieval husbands on guilty 
lovers, and even now used for various reasons in the East, but 


a minor one, entailing a minimum of paig and discomfort, and , 


no appreciable after-effects, other than that desired—in attain- 
ing which, presumably, it is as effective as the older method. A 
doctor who performed this operation on a person mentally in- 
capable of giving assent would at the very least be guilty of a 
serious assault or unlawful wounding. It may also be. laid 
down with some confidence that, even ih the. case of a person 
capable ‘of giving assent and doing..so, the operation would 
amount to assault in a country where the law forbids consent to 
that minor form of battery, with temporary instead of pet- 
manent result. known as the “knock-out.” Whether the person 
consenting would be guilty of “self-mgyhem” is perhaps’ an 
academic question, but it may be suggested that the Soveréign is 
entitled to rely on his subjects to ensure their continuance— 
indeed, they only can bring about that result. Whether the law 
should be changed in respect’ of mental defectives, and perhaps 
criminals, etc., is, of course, a highly controversial matter, which 
Mr. Neville Chamberlain has wisely péstponed until after the 
electione It is understood that some American States are trying 
the experiment of steridising the alleged, unfit, perhaps spurred 
thereto by the criminal and medical history of the ill-starred 
Jukes family. Sterilisation -is,- ef eoufse, as irrevocable in its 
way as “hanging, and the definition of unfitness an extremely 


difficult matter. Such an experiment, therefore, is ea not . 


one to be adopted in haste—S.J., 1929, p. 258. 
° L e 
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Gretha Green Marriages——The prominence given irf the lay 
press to a recent marriage at Gretna Green and the comments 
made thereon, show that in some quarters a good deal of mis- 
conception still prevails regarding irregular marriages in Scot- 
land. First of all it should be observed that there is no pecu- 
liar Sanctity attaching to a marriage contracted at the village 
of Gretna Green, whose fame, or notoriety, perhaps we should 
say, dates from the days before Lord Broughami’s Act of 1856, 
when, owing to its proximity to the border, it was one of the 
first villages accessible to English runaway couples desirous of a 
speedy wedding. At the time there was no necessity for either 
of the intended spouses having been resident in Scotland; this, 
however, was altered by the statute of 1856, which by S. 1 
enacts that “after 31st December, 1856, no irregular marriage 
contracted in Scotland by declaration, acknowledgment, or cere- 
mony shall be valid, unless one of the parties had at the date 
thereof his or her usual place of residence there, or had lived in 
Scotland for twenty-one days next preceding such marriage; any 

„law, custom or usage tọ the contrary notwithstanding.” The com- 
putation of the twenty-one days’ residence is strict, as is shown 
by the decision of Sir James Hannen in Lawford v. Davies, 
(1878) 4 P. D. 61. There a man anda woman, both of whom 
were domiciled in England, arrived in Scotland about 4 a.m. on 
Ist July, 1870, remained there until 21st July, and between 11 
and 12 a.m. on that day contracted in Edinburgh an: irregular 
marriage. It was held that the marriage was invalid as they 
had not “lived in Scotland for twenty-one days next preceding 
such marriage”. An irregular marriage as explained by Mr. 
F. P. Walton in his “Handbook of Husband and Wife according 
to the Law of Scotland,” is one contracted without any religious 
ceremony, by the parties declaring that they accept each other 
for husband and wife. The church has always frowned upon 
this method of entry into the matremonial state, but there is no 
doubt of its validity provided there is a bona fide acceptance of 
each other by the parties for husband and wife, and provided, 
as we have seen, the requisite residential Qualificatior is fulfilled. 
Such a marriage may be validly entered into at any *place in 


Scotland, Gretna Green having no moaopoly in this matter.— 
S.J., 1929, p. 274. ° 


Mr. Justice Hughes and the World Court—One of the 
most interesting features of the current Îssue of tha American 
Bar Association Journal is the tribute paid by distinguished 
. e e 
e : z 
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*Ameriéan lawyers to Mr. Justice Hughes on the eve of his sail- 
ing for Europe to take up his duties as a member of the Perma- 
nent Court of International Justice, a post for which his training 
as a former judge of the United States Supreme Court, and as a 
former Secretary of State, pre-eminently fits him. No one present 
in Westminster Hall some years ago, when the English and 
Canadian Bars welcomed their brethren from the United States, 
will ever forget the impression made by Mr. Hughes by his mag- 
nificent oration and the tribute he paid to the civilising influence 
of English law throughout the world. For his new work no 
worthier representative of his country could have been chosen; 
so said Mr. John W. Davies, the former Ambassador to Great 
Britain; while Mr. George W. Wickersham, a former Attorney- 
General of the United States, declares this appointment to be 
but the beginning of a new and enlarged opportunity for dis- 
tinguished service. In the Journal, there is an excellent portrait 
of Mr. Hughes as well as the reproduction of a photograph, 
taken, it is true some time ago, of the judges of the Hague 
Court, included in the group being the late Lord Finlay and the 
late Mr. Andre Weiss, who represented France. As we ventured 
to urge in a recent issue, it is to be hoped that the successor of 
Lord Finlay will have judicial qualifications equal to his, and 
we would now add, equal to those of the great lawyer whom 


the United States has chosen as her representative.—S.J., 1929, 
p. 289. 


Enthusiasm for the Law —While it is true that the gene- 
rality of men exhibit much more enthusiasm for their hobbies 
than for their ordinary avocations, there are others who make 
a hobby of their work and throw into it, ànd extract from it, that 
intensity of enjoyment which the majority of their fellows show 
only for golf or cricket or fishing, or other sport. In the law 
there have been a few of stich enthusiasts who have found their 
chief delight in its study or exposition. In this select band may 
certainly be included Baron Parke, whqis reported to have taken, 
on one octasion, a “beautiful demurrer’ to the bedside of a sick 
friend *to cheer him in his illness; in various other ways, too, 
he showed his passion®*for the law. Alin, surely, to the Baron 
was the old conveyancer of whom mention is made by Lord 
Campkell in one of those biographical volumes which make fasci- 
nating reading, but which, as was said by Sir Charles Wetherell, 
had addgd a new tetror to death. The old? conveyancer obvi~ 
ously loved his werk, for, when asked whether he did not find 
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it extremely irksome to spend his days poring over abstifacts of’ 
title, conveyances and mortgages, admitted that sometimes he 
did find it wearisome, but, he added, with a glow of enthusiasm, 
that every now and then he was cheered by coming across “a 
brilliant deed.” Happily the race of legal enthusiasts is not 
extin&t even in these prosaic days. In the syllabus of his course 
of lectures to be delivered at the School of Economics on the 
value of judicial records as an aid to the study of legal and 
economic history, Mr. Hubert Hall speaks of “the lure of the 
plea rolls” and other matters which to him, at all events—and 
we trust to many others also—have a fascination and charm 
which it is pleasant to note. Law is too frequently reputed to be 
“harsh and crabbed,” whereas, to those who woo her aright, it 
may be “a perpetual feast of nectar’d sweets.’ —S.J., 1929, p. 305. 


Lawyers in Parliament—TFngland once had a parliamentum 
indoctinn, the unlearned Parliament as it was popularly called 
‘because of the exclusion from it of all lawyers. This was a long 
‘time ago—in 1404 to $e precise—and the experiment has never 
been repeated, from which we may conclude that this ostracism 
of the legal profession was not the success that was anticipated, 
Nowadays there is invariably in each House of Commons a 
large infusion of lawyers. Taking The Times list, we find 
that in the newly elected House there are something like sixty 
members of the Bar, and fourteen members of the solicitors’ 
branch. Such a preponderance of the legal element in the legis- 
lature has frequently given rise to reflections of a caustic cha- 
racter from critics whose charity of thought is not their chief- 
-éendowment. That some lawyers may have been actuated by 
‘mercenary motives in speking election may be conceded, but those 
are in a décided minority; the bulk of them, like those from 
other ‘callings who have sought the suffrages of the constituen- 
cies, have been animated by the Honest desire to serve their 
country and its interests by placing their knowledge at its service. 
‘There is ample scope for the work of lawyers in Parliament; 
they can help to improve the draftsmanshif of statutes and, what 
is even more important, they can direct reasoned protests against 
ithe encroachments of hureaucracy Moré than the lay members, 
they know the subtle dangers which bureaucracy threatens to the 
liberty of the subject *Let our legal representativesein the 
House of Commons be vigilant in this matter, and the public will 
. Tealise the advantage of having trained ofservers Safeguarding 
their interests.—S-J., 1929, p. 373, "Ne | 
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* Li&gation as a Luxury—In a case at Watford, Judge 
Crawford is reported to have made strong comment on the 
folly of a young man who had a wife and three children, and 
only earned £3 a week, indulging in litigation. After hearing that 
he “instructed counsel” (no doubt the reporter’s way of stating 
that the solicitor did so on his client’s authority and behalf)§ the 
judge is represented as observing: “You have no more right 
to instruct counsel than I have to live in Grosvenor Square”. 
No doubt it is unwise for any person of narrow means to in- 
dulge in frivolous or vexatious litigation. If the judge is 
correctly reported, however, his argument is a dangerous one. 
The courts of law are vital parts of the machinery for redress- 
ing injustice, and it would be very unfortunate indeed if a judge 
in effect said to a poor man: “You have no business to seek justice, 
for you cannot afford it”. Possibly the young man’s claim (or 
defence—the report is by no means clear) was untenable. In 
such case, however, one would expect the judge to scold, not 
the actual litigant, but the solicitor who assisted him to bring 
an unsound case into court, and the barrister who advised such 
a course. A man who finds himself badly off under a particular 
social system, and is then told that justice is too expensive for 
him, may become the raw material of a Bolshevist. The prob- 
lein of the cost of justice is, of course, one ever present in a 
‘civilised’ country, and the large class of which the litigant in 
question was a member, namely, that just outside the official 
‘class of “poor persons,’’ may be a special source of anxiety, for 
“Dives” has no grades. When there is medical need, the very 
poor use the hospitals without payment, and fees for those who 
can afford them are graduated, roughly it may be, but a million- 
aire would expect to pay more than a mephanic. The absence 
of proper relief in legal costs to the classes just below income-tax 
level (for the rare extension of Ord. 16, r. 22 (2) or (3), hardly 
seems sufficient) may be refarded as a defect in our system, 
not to say a justification for that much-abused individual the 
“speculative solicitor’ —S.J., 1929, p. 374. 


No °Arranged Divorces——In a case recently before the 
Divorce Court, where fhe preliminary conversations between 
the spouses yere revealed, as one may suppose, rather more 
fully than in some others, Lord Merrivale is reported to have 
observed, “Divorce by pre-conceived arrangement is impossible 
under Engish law. Ditorce by consent is almdst impossible. It 
is quite plain that this.was a pre-concerted arrangement.” The 
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distinction between the impossible pre-conceived arrfngement 
and alinost impossible consent might, perhaps, have been elabo- 
rated more fully, but his lordship no doubt correctly set forth 
the theory of English law. That being so, however, it seems 
unfortunate that, not only is there a very prevalent opinion 
amé@ng the public that the exact opposite is the case in practice, 
but that various successful petitioners have actually boasted 
that they have arranged for divorce with their spouses. And, 
further, some of them have even boasted of successful conspi- 
racy to deceive the court, spending a few hours of night in an 
hotel bedroom with a woman unknown, in order that the judge 
might infer the moral offence essential for divorce, but which 
did not actually take place. Indeed, one successful play was 
based on the thesis that respectable middle-aged women will 
arrange for a consideration to play the part of enchantress in 
a conventional hotel bill divorce drama. Certainly, the unknown 
woman is so completely out of the ken of the court in the 
ordinary case that she might be the petitioner’s grandmother, 
if of sufficiently youshful appearance for the part—and modern 
grandmothers specialise in youthfulness. ‘You can smell collu- 
sion,” said Mr. Justice Bargrave Deane, in his evidence to the 
Roval Commission on Divorce. The smell, however, is not 
evidence. And if an unquestioned lady comes to a respectable 
solicitor, with the hotel bill in her hand, and assures him that 
no one is more surprised and distressed than herself at the 
contrefemps, what else can he suppose than that she speaks the 
truth, the whole truth, and nothing but the truth, and would not 
for worlds deceive the august Court which she invokes to right 
her grievous wrong?—SJ., 1929, p. 391. 


Rings Proctor’s Dilemsa—Of late years there has been an 
ever increasing number of what aré known in the Divorce Court 
as “discretion” cases, in which a petitioner for dissolution of 
marriage prays the court to forgive his or her own matrimonial 
lapse. These cases constitute a considerable portion of the so- 
called defended lists, and the unfettered discretion conferred 
by statute upon the Divorce Court haf resulted, especially since 
the war, in divorce judges tempering mercy with justice in un- 
bounded measure. Buf there ig a particular aspect of this exer- 
cise of judicial discretion which is giving the King’s Proctor’s 
department mudh food for thought. „Ù often happens, espe- 
cially in these days of divorce on assize* where many of the 
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King’s Bench judges have not been trained in the pitfalls and 
peculiarities of the matrimonial jurisdiction, that a petitioner 
cither through ignorance of the requirements of the law or of 
deliberate intent, fails to disclose his or her own lapse, and 
secures a decree nisi, without the court’s being placed in posses- 
sion of such a material fact. The King’s Proctor’s suspieions 
are aroused, ether by kind friends or other means, and after 
a careful and expensive inquiry he discovers the facts, and enters 
a plea to show cause why the decree should be rescinded. 
The petitioner admits his fault and his reticence, and asks the 
court, notwithstanding, to exercise its discretion. In a good 
many cases recently the court has exercised its discretion in this 
way, letting the decree stand, but condemning the petitioner in 
the costs of the King’s Proctor. Often, however, the petitioner 
has sued as a poor person. or is so poor that these costs cannot 
be recovered, and this term at least two of the divorce judges 
have called a halt to this procedure by rescinding the decree nist. 
As regards the general principles of the exercise of the judicial 
discretion, the President, Lord Merrivale, ina recent case in which 
both spouses had lived each with another person in a guasi- 
conjugal manner for a number of years, adjourned the petition 
and called upon the King’s Proctor to present his view of the 
matter. When this case comes up again for argument there 
can be little doubt that an attempt will be made to lay down some 
more definite limits for the exercise of the court’s discretion 
than exist at present.—SJ., 1929, p. 392. 


Macnaghten, J., and Matrtimontal Values. —Meanwhile Mac- 
naghten, J., who is not to be caught napping on a point of law or 
jegal procedure, has distinguished himself in a divorce case at 
Liverpool Assizes, where he refused to accept the inflated esti- 
mate by a jury of the value of a wife The wronged husband 
had put her value at 250/. afd claimed that amount. The jury 
awarded 1,500/. damages against the co-respondent; but the 
judge refused to allow the amount claimed in the petition to be 
amended. Clearly he as right in so refusing, and particularly 
so as th® reason given for the application to amend appears to 
have been only this: tMat the petitioner was unaware of the 
wealth of the corespondent. The value of any commodity does 
not vary, according to the financial positién of the purchaser; and 
it has been laid down time and again that a wife’s worth to her 
husband iş to be asse8sed in currency on a cdld and calculated - 
estimate of her actual value. 
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- . The jury’s finding will no doubt operate to induc future 
husband petitioners to think more highly of their errant spouses. 
—L.J., 1929, p. 474. 


_  Forénsic Fat—Since the passing of the Murphys and of 
Mr: Solomon Ford the English Bar is remarkably deficient in fat 
and in the kind of humour which goes therewith. Curtis Bennett, 
on festive occasions, has made fun of his own rotundity, but he is 
not to be compared with the corpulent giants of the past. 

< Sir Nicholas Bacon, Lord Keeper, was a rare specimen, 
and the only holder of the Great Seal to whose vast proportions 
the attention of posterity has been emphatically called. He 
had much wisdom, according to Fuller, “in cor pore crasso,” and 
Camden refers to hini as “vir prepinguis ingenio accerrimo.” 
Not only his peers, but Queen Elizabeth herself, made merry 
over his fatness. She observed that “his soul lodged well.’’ 

He, like our own Murphys and Curtis Bennett, was able to see 
the humour of his girth, and his letters contain many references 
to his infirmity. e 

Towards the close of his life it became the practice of 
the Bar to hold up their opening observations until he had 
tapped three times on the floor after taking his seat-on the 

Bench. The signal was an intimation that he had recovered 
his breath-and’ was ready to-begin.—L.J., 1929, p. 474. 


Lhe Cost of Litiyation.-It may be true, as Lord Lyndhurst _ 
said, that “cheap law does not always mean cheap justice,” but 
it is undeniable that dear law means injustice; and the cost 
of even the most trivial litigation at the present day is such as 
to close the Courts tœa large and increasing proportion of His 
Majesty’s subjects.” “So says Mr. C. H. S. Fifoot at the begin- 
ning of an article in the current Forintghily Review on “The 
Cost of Litigation.” Mr. Fifoot ie a law tutor at Oxford and 
may be thought to be remote from the practical side of this ever- 
present question, but he supports his theme from the Law Re- 
ports and from a County Court case within his pertonal know- 
ledge. From the Reports he takes the very curious case of 
Kasler v. Slavousbi (1928, 1 K.B. 78%, where a claim in res- 
pect of damage for defective goods was thrown back through 
three successive intermediate tradesmen on to the original seller 
The damages were 671., but A. had to pay this sum and accumulat- 
ed costs amounting to 622/. In the County Court action the 
unsuccessful plaintiff in a motor accident case owed his own 
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golicitor*65/., and had to pay the defendant’s costs amounting to 
721. 17s. 6d. Of the latter sum counsel had seven guineas and 
the solicitor 6l. profit charges. The balance chiefly went to 
witnesses. These things are familiar, and they prompt the 
frequent advice to keep out of litigation. Mr. Fifoot recognises 
this, but of course it does not meet his aim, which is to secure 
the reduction of costs. The abolition of the House of Lords— 
a suggestion which had finally to be omitted from tke Judica- 
ture Acts—would not go far, and Mr. Fifoot’s practical propo- 
sals are the establishment of Sir Edward Parry’s Conciliation 
Courts, the simplification of procedure in Divorce and Work- 
men’s Compensation, and the replacing of the Law Society’s 
system of Poor Persons assistance by the institution of a Govern- 
ment Department for the like purpose. The last is neither 
likely nor desirable, and none of the proposals touch the real 
question: Is it practicable to reduce the costs of litigation? Most 
practitioners probably will say the answer, save for possible re- 
forms of procedure, is in the negative. And it is only such 
reforms that afford any hope—LJ., 1929, p. 19. 


A Reforming Chancellor —Reforms are the least of things 
we should expect from a Socialist Government or a Labour Lord 
Chancellor; and that is why the Lord Chancellor’s remarks at 
the Lord Mayor’s dinner to His Majesty’s Judges was scanned 
with eager curiosity by all those who look to the law for their 
livelihood. The fears of those who may have anticipated some 
hint of a legal revolution were not only allayed, they were re- 
placed by hope and pleasurable anticipation for the future. 


He boldly recognised, as L.C., the two great evils, which, 
as Sankey, J. and L.J., he had from time to time criticised and 
denounced. Evils which not only affected the body politic and 
struck at the foundations of pur constitutional liberties, but also 
tended to take bread from the mouths of lawyers, their wives 
and children. Practically every judge, jurist and constitutional 
lawyer has gpoken in srong terms of thtse two matters; but it 
is the firgt time a member of the cabinet has committed himself 
in such unmistakable tems to the view that something must 
be done. : 


The giafits to be attacked are these: (1) the increasing 
usurpation by Ministers and their Departments of the function of 
the judiciary; and (2) the antique procedure which places the 
private citiZen at an ynfdir disadvantage in his disputes with the 

~~ M 
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Crown and its servants. Two fronts you will observe but the 
same foe—LJ., 1929, p. 28. 


Speech of the Lord Chancellor at the Lord Mayors Ban- 
quet to the Judges—The Lord Chancellor said:—My Lord 
Maytr, My Lords, Ladies and Gentlemen,—I thank you, Sir, for 
the kind manner in which you have proposed the toast of His 
Majesty’s judges, and you, ladies and gentlemen, for the cordial 
way in which you have received it. Let me thank you too, Right 
Worshipful Sir, on behalf of my colleagues, for your kind 
welcome and your very delightful hospitality. 


I am happy to be able to assure you, Sir, that the old re- 
proach of the law’s delays can no longer be laid to our charge, 
for all the divisions of the Court are well abreast of their work. 
There are no arrears. Indeed, the lists in the Court of Appeal 
are almost too forward, and but very few weeks elapse between 
a hearing in the Court of First Instance and a re-hearing up 
above. 


The circuits are'in the same happy position, and, although 
it is not always possible to prevent some loss of judicial time, 
great care should be taken not without reason to make any change 
in a system which has lasted so long and entered so successfully 
into the life and customs of our people. I should like to be 
allowed to mention here the great work which is done by the 
County Court Judges throughout England and Wales. The 
cases which have been entrusted to them, and are being more 
and more entrusted to them, are among the most important, 
and probably come nearer to the life and the homes of the great 
majority of our fellow-countrymen than even those which are 
tried in the High Court of Justice. I welcome this, my first 
opportunity, of pointing out and paying a tribute to the great 
services rendered to the cause of justice by my brethren of the 
County Court Bench. i 


A great deal has been heard lately of the cost of litigation, 
but something is to be’said for not making law too cheap so as 
to prevent persons rushing to Court on the slightest» provoca- 
tion. To some extent the expense af litigation is caused by 
litigants themselves, who, quite rightly, like to have their cases 
properly presented—but those who employ fashiorfyble advocates 
must be content to pay fashionable prices! It is not a ‘bad thing 
that the fear of eosts should deter vexatious litigation. I Say, with- 
out fear of contradiction, that, frorf the most Highly-placed 
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$olicitor’in the City or Lincoln’s Inn to the most humble one 
who practises in some small provincial town, the majority en- 
deavour to settle many more cases than they fight. - 

In speaking of this subject one cannot forget the vast 
amount of work done gratuitously by both branches of the pro- 
fession in poor persons’ cases. Under the new rules the Work 
in this connection was decentralised, and over eighty commit- 
tees, appointed by the Law Society in London and the provincial 
law societies, and approved by the Lord Chancellor, were set 
up. They enquire into the merits of cases, and, if satisfied, 
grant the applicant a certificate enabling him to proceed as a 
poor person. Solicitors and counsel of the very highest stand- 
ing are enrolled on a voluntary rota to conduct the cases, and 
neither receive any remuneration for their work. It would 
appear that the problem of the poor person’s lawyer in the High 
Court and the Court of Appeal is in the way of being satisfac- 
torily settled by the devoted and self-denying efforts of the 
solicitors’ branch of the profession. All honour to them. During 
the year 1928 poor person litigants in London alone received on 
judgment or by way of settlement over 10,0001. 

The training of lawyers for both branches of the profes- 
sion is a matter which cannot fail to interest those entrusted 
with the administration of justice. It is the duty of our genera- 
tion to see that its successor has a proper supply of skilful and 
honourable advocates, and the problem of legal education is one 
which should engage the attention of all those who feel some 
responsibility for the future. This duty is discharged by the 
professors at our universities, by the Council of Legal Educa- 
tion and the Law Society, by the members of both branches 
of the profession who take students to read with them, and, may 
I add, by the judges, who are always ready to encourage the 
young advocate struggling with his first cases. ° We do not 
forget the dreadful occasions*when we were in a similar position. 

My Lord Mayor, the rule of law is the condition of liberty. 
Amid the cross-currents and shifting sands of public life the Law 
is like a gréat rock upf$n which a man may set his feet and be 
safe, wtlile the inevitable inequalities of private life are not so 
dangerous in a country®where every citizen knows that in the 
Law Courts, at any rate, he can get justice. Let the ambition 
of the lawyer be to serve the State afd protect the rights of 
his fellow men. In a great commercial and industrial commu- 
nity like oyr own, the fulfilment of contracts vfd dispatch in the . 
administration of the law are, as it were, part of our life-blood. 
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One of the most ancient codes teaches us to commend the maa 
who sweareth unto his neighbour and disappointeth him not, 
though it be to his own hindrance. His Majesty’s judges are 
charged with the administration of the law, but there are two 
matters relating to such administration which in recent years 
hav@ caused some anxiety not only in the public mind, but 
among trained lawyers. The first is what has been described as 
a growing tendency to transfer decisions on points of law or 
fact from the Law Courts to the Minister of some Government 
department. The second is the general position of the subject 
when engaged in a dispute with the Crown, or an individual 
when engaged in a dispute with a Department of State. This 
is neither the time nor the place at which I should pronounce 
any definite view on either of these points, but I think 
that there is a general agreement both within and without the 
profession that these matters require further careful investi- 
gation. And it would be a source of satisfaction to me if it 
were found possible while I hold office to initiate and complete 
such an investigation and to allay the anxiety which no doubt 
prevails in the public mind with regard to them. Another 
matter to which public attention should be called is the authority 
conferred upon a minister to implement Acts of Parliament by 
regulation. This is not a modern practice, but one the increase 
of which in recent years should not be lost sight of. 

In the administration of justice judges are assisted by two 
necessary and powerful allies—the Bar and the Press. So long 
as we continue, please God, to have a fearless Judiciary, a 
vigilant Bar, and a pure and responsible Press, so long will 
justice be administered properly and to the general satisfaction. 
In an Empire such as ours, comprising men of all sorts and 
conditions, of varying creeds and various races in different 
stages of development, the proper administration of the law, 
whether here at the heart or in some remote outpost of our 
civilisation, is of supreme and vital importance. British love 
of justice, British respect for order, British desire for peace— 
that is the goal upon which I would have us set our? eyes—those 
are the delectable mountains whose heights it is wofth while 
to capture. That achieved, the memory of our Empire will en- 
dure when its triumphs have become an empty name —L.J ., 1929, 
p. 31. ° ° 

“To make whe Punishment fit the Crime” —“We have said 
again and again, and we now repeat, that in,sentencing a prisoner 
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vegard ust be had to the intrinsic nature of the offence. It is 
all wrong to send a man to a long term of penal servitude 
because at some other time for some other offence he has re- 
ceived heavy punishment.” 

That observation was made, says The Times, by the Lord 
Chief Justice (Lord Hewart) in giving judgment in the Court 
of Criminal Appeal reducing to nine months’ imprisonment with 
hard labour a sentence of five years’ penal servitude passed at 
Staffordshire Quarter Sessions on Alfred Thomas Woodward. 
Woodward, who had been previously convicted six times, had 
pleaded “Guilty” to obtaining by false pretences several small 
sums of money, amounting in the aggregate to 51. Os. 6d. 


In the case of John Henry Smith, 21 years old, who also 
appealed from Staffordshire Quarter Sessions, the Court de- 
scribed as “quite excessive’ a sentence of two years’ imprison- 
ment with hard labour passed on him for shopbreaking and 
larceny of a trivial amount. In reducing that sentence, also 
to nine months’ imprisonment with hard labour, the Lord Chief 
Justice said that the remarks which he haf made in Woodward’s 
case were equally applicable. Regard must be had to the intrin- 
sic gravity of the offence. Smith’s previous convictions were 
for minor offences, such as sleeping out.—L.J., 1929, p. 34. 


Irish Privy Council Appeals—tIt is known that the Irish 
Free State Government desires to abolish the right of appeal to 
the Privy Council. That was made clear four years ago at the 
time when the Irish Land Act, 1922, was amended so as to 
overrule Lynham v. Butler. In the debate in the House of Lords 
on that occasion it was pointed out that the appeal, which is 
preserved by Art. 66 of the Constitution, could be got rid of 
only by Act of the Imperial Parliament; but Lord Cave and 
Lord Haldane both admitted that there was no constitutional 
objection to overruling retrospectively a particular decision of the 
Courts, though a repeated overruling, so as in effect to make 
appeals futile, would $e a different matter. The question has 
arisen @gain in connection with the Copyright (Preservation) 
Bill now before the Free State Legislature, on which we print 
this week a letter from Messrs. Syrett and Sons. Their clients, 
the Performing Right Society, obtaine@ in 1927 from Johnston, 
J., an Injunction against the Bray Urban District Council re- 
straining the performance of certain music,ethe copyright in 
which was vested in thë Society. The question was whether the 
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Copyright Act, 1911, applied in the Free State at the time of 
the alleged infringement. Mr. Justice Johnston held that it did, 
but the Supreme Court reversed his decision, holding that the 
Act ceased to apply when the Treaty between Great Britain and 
Ireland was sanctioned by the Irish Free State Agreement Act, 
1922° Consequently there was after this Act—or, perhaps, after 
.the making of the Treaty on December 6, 1921—no copyright 
in Ireland. This was not anticipated, for the Free State, assum- 
ing that the Act applied, passed the Commercial and Industrial 
Property (Protection) Act, 1927, by which the Act of 1911 
was repealed and new copyright provisions introduced, with a 
saving for rights acquired before December 6, 1921. This, 
however, did not help the Society, since they had acquired their 
tights after that date. Hence the appeal to the Privy Council, 
for which special leave has been given, and which is now 
pending.—L.J., 1929, p. 35. 


Evidence in India—A Templar, writing to me from the 
neighbourhood of Rawal Pindi, calls my attention to certain 
points of the Indian Law of Evidence, whereby plaintiffs, de- 
féndants and persons charged with criminal offences are incom- 
petent witnesses in their own cause. His observation of the 
course of a number of criminal trials has led him to the conclu- 
sion that this rule operates greatly to the advantage of the guilty. 
The prisoner, as things are, may make a statement; and not 
improbably he will attribute the damning evidence against him 
to the artful contrivance of consipring members of a rival caste. 
A few questions in cross-examination would make all things 
plain; but the harrassed prosecutor longs in vain for the 
opportunity. : 

It would seem that the Indian Reformers might well direct 
their attention to this matter of the Law of Evidence; for the 
advantages of making the accused a competent witness are 
now universally acknowledged. It makes the conviction of the 
guilty more certain and? at the same times increases the unlikeli- 
hood that an innocent person will be condemned.—L.J., 1929, 
p. 46. 


The Open Witness*Box—In this country we had, a hard 

fight and a long wait before the rule which still prevails as to 

. the competence of witnesses in India wa’ abolished, “In 1828 
the Forgery Act enabled the person whése mame was forged to 
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be a cOmpetent witness, despite his interest in the case. But 
Lord Denman and his friends had been agitating for twenty 
years before Lord Denman’s Act of 1843 was passed, rendering 
coiupetent as witnesses all persons who had an interest in the 
trial, or who had been convicted of crime. 

Some thirty Acts were passed thereafter, rendering parties 
to civil suits, and persons accused of different crimes competent 
to give evidence; but it was not until 1898 that Lord Halsbury’s 
Act was passed, making the accused person in all criminal cases 
and the husband or wife of such accused person, competent, but 
not compellable witnesses, and setting forth the rules under 
which they might be examined. 

It is not without interest to consider the opinion of the 
late Sir Harry Poland, that stout opponent of untried and 
risky innovation in legal matters, as expressed by him two 
years after the passing of the Act of Lord Halsbury: “I will 
only say,” he remarked to a classroom of students, “that all 
the predictions of its opponents have been falsified, and that 
it works admirably........ We have nowfafter many struggles, 
an open witness box, and the juries are at last left to deter- 
mine the truth or falsehood of the evidence from whatever 
source it may come.” —L.J., 1929, p. 46. 


A Tichborne Tragedy—The Tichborne trial will for cen- 
turies yet provide a topic of mystery and amusement; and Orton 
achieved one of his objects, at least, for his name will always be 
connected with the Tichborne name and estates. Comment in 
the Cornhill article has shown that the personality of this Orton 
is still very much mysterious and alive. . 

I am reminded that at least one legal*reputation was ruined 
by the case; at any rate, Dr. Kenealy, Orton’s counsel, descended 
rapidly thereafter into the pit of failure. It was not, indeed, 
his conduct, unseemly though it was, during the course of the 
Tichborne trial which led to his being disbarred and disbenched. 
The action taken by the Benchers of his Pan, that is to say, Gray’s 
Inn, was due to the violénce of his language in attacking, as 
Editor of the Englishmgn, eminent Judges and members of the 
Bar. = 

The only effect of his attack on Ceckburn, C.J., and Haw- 
kins, Q.T., in open Court, was his exclusion from the Bar Mess 
of the Oxford Circuite—L.J., 1929, p. 46. . 
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Dr. Kenealy and the Benchers—But the Gods werd driving 
him to his doom, and he was in that frame of mind which made 
the doom inevitable when, in the summer of 1874, his fellow- ` 
Benchers of Gray’s Inn invited him to explain his conduct as 
Editor of Englishman. His wife wrote that he had a headache 
and tould not appear. Thereafter it was moved by Manisty, 
Q.C., and seconded by Holkar, Q.C., “That Dr. Keanly, being 
Editor of the newspaper, is unfit to be a Master of the Bench of 
this Honourable Society,” and “that the call of Dr. Kenealy to 
this Bench be hereby vacated.” 


But he recovered from his headache, and so far from re- 
penting, carried on the unequal war in his unfortunate paper. 
“Wherever the English language is spoken,” he wrote, “and 
this paper is read they (the Gray’s Inn Benchers) will be spat 
upon by every lover of truth and justice.” He professed to dis- 
cover in the L.C.J. a striking resemblance to Scroggs and 
Jeffreys. In a word, he carried on. And the end came when, 
in 1875, his call to the Bar was vacated and he was expelled from 
the Society. Not Iomg after his name was struck from the 
Queen’s Counsel’s list —LJ., 1929, p. 46. 





Bowen's Rhyme—This is part of the thyme wherein 
Bowen, L.J., at a later date described the discursive irrelevance 
in which Serjeant Kenealy and the Chief, indulged during the 
course of that memorable and protracted trial:— 


Meanwhile, about us and afar, 
Again across the storm; 
Kenealy and the Chief at War, 
Each in the best of form 
Of virtue, soecnce, letters, truth, 
They talked till all was blue; 
Of Paul de Kock, the bane of youth, 
Of Bamfield Moore Carew. 
If fools are oftener fat or thin, 
Which first forget their tongue, 
Why all tobacco mixed with gin 
Is poison to the young. 
And, whether Fielding’s better br&l ° 
Or Sterne, so full of fun; e 
Poor Mathew sighed and shook hig head, 
‘The Will ef God be done.’’ 
LJ., 1929, p. 46. 
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. @ONTEMPORARY LEGAL LITERATURE. 


In a fairly long article contributed to Tux Harvarp Law 
Review (February, 1929), Mr. Edmund M. Morgan discusses 
the “Rationale of Vicarious Admissions” and advances certain 
powerful arguments against the reception of those admissions 
except when they satisfy the test of trustworthiness. “The 
exclusionary rules of evidence are more intended to protect the 
party against whom the evidence is offered rather than “to ope- 
rate as automatic eliminators of untrustworthy testimony.” 
“Truth is the object of all trials,” and the Courts receive admis- 
sions by a party as truth of the matters asserted in them as (1) 
it is not likely that he would make a statement less favourable 
to himself than the truth will warrant and (2) he cannot be heard 
to object that he was not under oath and had no opportunity to 
cross-examine himself. But different considerations arise when 
they are sought to be used against a third party. And the writer 
strongly denounces the use of them against third persons ex- 
cept when they satisfy the elements of trystworthiness. 

The writer takes up the cases of admissions by agents, co- 
conspirators, principals and sureties, joint owners, joint obli- 
gors and privies in interest and points out how the courts have 
loosely drifted from the test of trustworthiness to extraneous 
considerations drawn from the substantive law and fallacious 
reasoning. For example (1) in the case of an agent, authority 
to do an act does not necessarily imply authority to talk about 
it. (2) To say that when an agent merely transmits informa- 
tion to his superior, it is as if the superior was speaking to him- 
self is specious; (3) in the case of joint obligors, the only thing 
which one has authority to do for all is to discharge the obliga- 
tion. But, to assert that the admissions of the co-obligor will 
be as worthy of consideration as those of any other omits all 
consideration of the chief reason for receiving personal admis- 
sions. (4) On the ground that under the substantive law, a sub- 
sequent purchaser stands in his predecessor’s shoes, the predeces- 
sor’s statements are admitted against the successor-in interest, 
which reafly means that he is compelled to vouch for the vera- 
city of his predecessor. Since in most cases the ground of recep- 
tion has been loosely stated, the Courts wandered about “in a 
bog of uncertainty,” and testimony ha$ often been received 
without the slightest guarantee of trustworthiness. The writer 
is alive to the considerations of expediency which have driven 
Courts to engraft these, eXceptions to the rule against admitting 
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hearsay evidence, but yet feels that, to admit those statements 
on grounds other than that of trustworthiness will be lament- 
able. 

In Glanville v. Sutton & Co., the defendant’s horse was 
harnessed to a van, the carman being at the time engaged on 
busMess at some neighbouring premises. The plaintiff who pass- 
cd by in front of the horse’s head was suddenly bit and injured. 
It was proved that to the defendant’s knowledge it had on prior 
occasions bit ,other horses. It was held following Nanton v. 
Brocklebank,* that proof that the owner knew that his horse 
was dangerous to other horses did not make him liable in respect 
of another damage cause to man. The Sctenter to be proved was 
the knowledge of the particular kind of damage caused. In a 
note on this case in the Law Journal, Vol. LXVII, p. 396, Mr. 
R. Denthorne refers to some leading cases on the subject. In 
the case of animals by nature wild, such as lions, tigers, etc., 
which though tamed are likely to return to their former fero- 
cious habits, the owners of the animals keep them at their peril 
and the party injuyed can recover without proof of Scenter 
(May v. Bundetth).* But in the case of domestic animals, know- 
ledge of their vicious propensities must be brought home to the 
owner either by prior instances or from the nature of the animal. 
If the horse is ‘savage’ (Lowery v. Walker),‘ or ungovernable 
or in the course of being ‘broken in’ (Michell v. Allestry)* or is 
accustomed to bite to the owner’s knowledge (Walker v. Hall),° 
the owner is certainly liable, even though the injured man is at 
the time on the owner’s land by his permission. In 
other cases the injured person is obliged to prove a clear case of 
negligence for, in the words of Pollock, C. B. in Greenland v. 
Chaplin" “a person ,is not expected to anticipate and guard 
against that which no reasonable man would expect to occur.” 

Definition of equity has always been and still is a burden to 
the classifier and the theorist and the Property Statutes of 1925, 
thaugh simplifying the Equity Rules themselves has rendered 
the task of the theorist more onerous. The reason is not far to 
seek. The peculiar history of equity I@w which Has developed 
various doctrines mutually almost unrelated to meet afd neutra- _ 
lise several common law rules has beer the main reason for this 


difficulty. It was with the chancellorship of Lord Nottingham 
=e 





1. L.R. (1928) 1 K.B 571: 97 L.J. K.B 166° 
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that it formed itself into a stable system of rules and now as 
Mr.-H. G. Hanbury points out in his illuminating article “Field 
of Modern Equity” in Taz Law QUARTERLY REVIEW (April, 
1929), it is entering on an “artificial mechanical phase.” It 
has assumed an important place in the Law of Property at the 
present day and that, the writer thinks, is largely due t the 
modern view that property should be capable of free and easy 
transfer. 


Maitland postulates that in as much as every equity must 
yield to the overriding rights of the botta fide purchaser for 
value without notice of the legal estate, it can never be a jus in 
reim. Ames has said that it is the very keynote of equitable 
jurisdiction that “equity acts 1 personam”. But the writer 
point out that such statements require some modification in view 
of Sittclair v. Brougham,’ which treats the following of trust 
moneys by beneficiaries as a proceeding în rem. And it may 
now be more accurate to regard equitable rights and interests 
“as hybrids standing midway between jura in personam and 
jura in rem.” - * 

After pointing out in some detail the influence of equity 
on the law of contracts and traces of its “guiding hand” in the 
remedies for breach of contract, vis., injunction, cancellation, 
rectification and specific performance and in the doctrine of 
part performance, the writer concludes this portion of the article 
with an approval of Maitland’s dictum: “Equity has added to 
aur legal system, together with a number of detached doctrines, 
one novel and fertile institution namely the trust, and three 
novel and fertile remedies namely specific performance, injunc- 
tion and judicial administration of estates. Round these...... 
most of these equitable rules group themelves.”” The learned 
writer then considers some criticisms against equity as a subject 
for a text book and thinks there is still a place for a text book 
on general equity. Only, as a result of the Property Legisla- 
tion, it may have to incorporate more of property law than 
before Property law has not made any revolution in the sub- 
ject but as Sir Leslie Scott says it has effected an ‘evolution’. 

Maitland classifies frusts into those arising (1) by act of 
parties, and (2) by operation of law. ‘Phe former is sub-divi- 
ded into express and implied and the latter into resulting and 
constructive trusts. The classification, the writer says, is not 
wholly satisfactory |t does not faithfully depict the real spirit 


= e, £ (1914) A.C. 398, 
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of the doctrine of trusts. Keech v. Sanford? may aptl? be said 
to be the meeting place “for two kindred principles (1) that 
one to whose hands trust property comes with knowledge of 
the trust will be bound by-the trust and (2) that one “who 
stands in a fiduciary relation to another ought not to be allowed 
to kéep for himself a benefit gained from property which in con- 
science belongs to that other, but must hold that benefit for that 
other’s account.” The distinction between express and con- 
structive trusts becomes material in the law of Limitations. Soar 
v. Ashwel?® is an instructive decision and may serve as the 
basis of a new classification. 


The writer concludes the article with an examination of 
the place in the modern system of such maxims of equity as 
(1) Equity Acts in personam. (2) Equity follows the law. (3) 
Qui prior est tempore potior est jure and (4) He who seeks 
equity must do equity. Though other maxims have their own 
place and can yet profitably continue to fill “the worthy place of 
co-adjutors to the study of equity jurisprudence,” the last of the 
maxims above stateď has come to acquire a special importance. 
The whole doctrine of set off rests on this maxim which for con- 
venience the writer calls the rule in Cherry v. Boultby.4 


Under the caption “Voluntary payment to a foreign admi- 
nistrator,” Mr. Joseph H. Beale has contributed an article to 
THE Harvard Law Review (March, 1929), wherein he dis- 
cusses the American Law on the subject. On account of his- 
torical accidents, a distinction had been drawn in England 
between an executor and an administrator. Before Edward I, 
the executor was recognised as receiving from the dead man his 
entire estate in trust for the purposes of the gift The Eccle- 
siastical Court and fater the Chancery and the King’s Courts 
compelled the executor to carry out the trust and also upheld a 
writ of debt for and against exeeutors. By later statutes the 
earlier executor was in effect made a universal successor, with 
this exception that personal torts still die with the deceased. 


As it was considered by the Church a sin to die intestate, 
the Bishop took the goods of the intestate and after giving the 
wife and children their proper propoftion. the remainder was 
taken for purposes conducive to the salvation of the intestate’s 
soul. Later such work was shouldered by the ordinary and in 


9 2 Wh. and°Tred 648, 9th edn 18 (1893) 2 Q.B. 390. 
11, (1839) 4 My. and Cr. 442, 
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4357, by 31 Edw. III. C. 11, it was deputed to “the next and 
most lawful friends of the dead.” (Administrators). Like 
the executors, they had the right to sue and the liability to be 
sued for debts due to and by the estate. 


In America this distinction has never been made. e The 
only difference between them is that the executor is nominated 
by the testator whereas the administrator is appointed by the 
Court, with the result that where the executor dies further ad- 
ministration is carried on by an administrator with the will an- 
nexed. The writer examines in some detail the exceptional 
cases in which the distinction has been made in American 
Courts. All the cases are almost agreed in giving the admini- 
strator the right to collect in his own state a chose in action due 
to the deceased. The idea of the executor being regarded as a 
universal successor has not found favour with the American 
States. On the theory of the executor being a universal suc- 
cessor, it would be difficult to support the right of the ancillary 
administrator to collect choses in action within his own state 
as aganist the domiciliary administrator. Schouler states that 
“the administrator appointed at the domicil of the deceased 
owns all chattels and claims of the deceased everywhere while 
the ancillary administrator owns only those situated within his 
jurisdiction.” This, the writer thinks, may be supportable as 
regards negotiable papers as, for purposes of administration 
they are treated like chattels. “The true view,” the writer 
thinks, is “that neither the executor nor the administrator to-day 
gets any title to mere choses in action of the decedent.” He 
only gets a right to collect them and this right like all other 
rights created by law extends no further than the boundaries of 
the state. 


The writer next discusses some leading decisions bearing 
on the question under revie. In his view, as a result of the 
decisions, a payment made to a foreign administrator would be 
a valid discharge of the debt if there werg no local creditors or at 
the time no focal admirfistrator. But if there are local creditors, 
though no local administrator, it would not be a valid discharge. 
Also, the foreign admirfistrator will not be allowed to sue for 
the debt, if it will have the effect of prejudicing the local credi- 
tors. The reason for these distinctions seems to lie in the 
assiduity ‘with which each country protects its own citizens 
against the withdrawaf into another country of assets on which 
they relied for payment’ of debts due to them, 
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(We may refer our readers to Dicey’s “Conflict of Laws” 
Rule 131 (w) and Williams on Executors 11th Edn., pp. 1275 to 
1280 for a learned discussion of the subject). 


THE Law Journat (12th April, 1929) contains a short note 
headgd “Aerial Trespass.” In the last issue we had occasion to 
summarise two interesting articles on the subject from THE 
AMERICAN Law Review. In England, the matter is now covered 
by S. 9 of the Air Navigation Act, 1920 according to which no 
action will lie in respect of trespass or nuisance by reason only 
of the flight of aircraft over any property at a height above the 
ground which is reasonable or the ordinary incident of such 
flight, etc. The note extracts the views of Messrs. Pollock and 
Salmond on the question, the former inclining to the view that 
under the common law, it will constitute a trespass unless it can 
be said that the scope of possible trespass is limited by that 
of possible effective possession and the latter to the contrary 
view, vis., that “mere entry into airspace is not an actionable 


wrong.”. 
e 


BOOK REVIEWS. 


QUESTIONED Documents, by Albert S. Osborn. Second 
edition, 1929. Examiner of Questioned Documents with an 
Introduction by. Prof. Wigmore. Published by Boyd Printing 
Company, Inc., Albany, New York. Sweet and Maxwell, Ltd. 
Price Rs. 41-40. , 

This is the-second edition of a work whose first edition 
appeared about eighteen years ago and the passing of years has 
resulted in a thorough revision of the matter contained in 
the first edition and the addition of a vast deal of useful and 
new matter. It must be admitted that in this country the detec- 
tion of spurious documents has not ordinarily rested upon a 
scientific consideration ef the principles bearing upon questioned 
documents In some cases, Judges have gone further and held 
that expert testimony on questioned documents is of a very un- 
satisfactory tharactereand not entitle? to any high probative 
value. It may be that guch views result from the, circumstance 
that experts are brought in on both sides and give contrary 
opinions and the Judges themselves and lawyers are not familiar 
with the principles underlying a scientific investigation of the 
question. The present work presents the principles underlying 

e e 
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« scienttfic investigation and will be read with interest by law- 
yers and judges and we hope that they will be better able to dis- 
charge their every-day duties of finding out by scientific means 
whether the documents which are questioned are genuine or 
otherwise. 


DonoGH’s INDIAN STAMP ACT, eighth edition. Revised by 
K. J. Rustomji, Bar.-at-Law, 1929 Published by Messrs. Butter- 
worth & Co. Price Rs. 12. 


Donogh’s Stamp Law has held a leading place among the 
treatises on the subject for several years. Indeed its value has 
heen recognised by the Government with the result that copies of 
the book have been supplied by the Government to various officers. 
It is fortunate that after the death of the author, Mr. Rustomji 
has undertaken the revision of the present and the last editions. 
The distinctive feature of the present edition is that the editor 
has incorporated opinions of leading writers on the English Stamp 
Law in their appropriate places. The English treatises are not 
easily available in the mofussil and the editor has done a distinct 
service in quoting from them wherever necessary. The most 
important legislative change introduced since the publication of 
the last edition is the one abolishing the stamp duties on cheques 
and demand drafts. This and other legislative changes have 
been noticed in the present edition and the case-law has been 
brought down to the end of 1928. The book will therefore 
retain its leading place among the treatises on the subject. 





Tue Inpran Company Law, by Messrs. S. Parthasarathy 
Aiyangar, B.A., B.L, and V. K. Thiruvehkatachari, M.A., B.L., 
Advocates, Madras, 1929. Published by Messrs. Butterworth 
& Co. Price Rs. 12. ` 


We welcome this work by two members of the Madras 
Bar whose names are already familiar as writers on legal topics. 
There are already sore commentaries on the Indian Companies 
Act givħg the annotations under the various sections. Such 
publications are not of such use to the businessman or even a 
beginner in the Company Law. To them a lucid statement of 
the leading rinciples of Indian Company Law under various 
chapters in their natural order will be of great advantage and this 
is the task which thes learned authors have undertaken in the 
present wérk. They have also not embarrassed the reader by 
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innumerable citations of reported decisions. Théy have 
chosen only the leading decisions to illustrate the points dealt 
with. It may be admitted that a judicious selection of decisions 
illustrating the leading principles is a difficult one; and the 
authors have succeeded in selecting the cases which bring out 
the principles clearly. The chapters on auditors and the balance 
sheet contributed by Mr. Cole will be read with interest. The, 
forms adapted from the English Company Practice will, we have 
no doubt, be found useful, and we belicve that the value of the 
work will be appreciated by lawyers and businessmen. ‘The get 
up and printing of the work leave nothing to be desired. 





We are glad to acknowledge the receipt of the Madras Acts 
(Criminal), 1802-1927, Part 5 by Mr. P. Hari Rao, B.A, B.L., 
Advocate, High Court, Madras, published by T. A. Venkasami 
Rao. 


We are glad to acknowledge the receipt of Parts 1 to 4 of 
Volume I of ihe Tamil All-India Law Journal. 
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Murucesa Mupatiar v. DavvaA VENKATA KeESAVULU 
Cuetty, (1929) 56 M.L.J. 649. 


This case relates to a question of frequent occurrence 
and hence of considerable importance to mofussil practitioners. 
Shortly stated, the question is whether the High (or District) 
Court has power under the provisions of section 24 of the 
Code of Civil Procedure: 


(+) to transfer a Small Cause suit to a Court which 
is not a “Small Cause Court” or a “Court invested 
with Small Cause powers,” and 


(ii) to transfer a Small Cause suit of greater value to 
a Court having a limited Small Cause jurisdiction. 


The learned Judge (Anantakrishna Aiyar, J.) answered 
the above questions in the negative after a full discussion of 
the case-law bearing on the*subject. The decision was chiefly 
influenced by the fact: 


(i) that section 24, Civil Procedure Code, authorises 
a transfer ‘only to a Court of “competent’’ juris- 
diction, “competency” in this connection meaning 
‘with refereftce to the natureeand value of the sub- 
ject-matter of the suit,” and that a Court may not 
be competent either because of the valuation of the 
suit or because it had no Small Cause powers; 


(ii) that an oxiler*of transfer passed under section 24 (4) 


cannot invest a Court with Small Cause jurisdiction : 


Q a e. 
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nor could such an order enable a Judgé having 
Sinall Cause powers to a particular amount to try a 
suit exceeding that amount; that it is only the Local 
Government under section 15 of the Provincial Small 
Causes Courts Act and the High Court under sec- 

bg tion 28 of the Madras Civil Courts Act that can 
create a Small Cause Court or invest a Court with 
Small Cause jurisdiction; and that this power can- 
not be allowed to the District Court or a single 
Judge of the High Court; and 


(uit) that in C.M.P. No. 151 of 1917 their Lordships 
Oldfield and Bakewell, JJ., actually decided that a 
Small Cause suit of the value of Rs. 1,627-4-6 could 
not be transferred to a District Munsif’s Court as 
the case “could not ordinarily be disposed of by the 
District Munsif sitting as a Small Cause Court” and 


in no other case was the exact point raised and 
decided. 


The decision sfriously restricts and cyts down the scope 
of the useful provisions in section 24 of the Civil Procedure Code. 
A Small Cause suit could be transferred only to another Small 
Cause Court or Court invested with’ Small Cause powers and 
even then, only if that Court possesséd the requisite pecuniary 
jurisdiction up to the amount in suit. But the necessity for 
transferring Small Cause suits to ordinary Courts in order to 
secure greater convenience in trial of suits, or to avoid conflict 
of decision and consequent embarrassment to parties frequently 
arises in the mofussil and is of considerable importance. It is 
therefore necessary to settle this question of practice so as, if 
possible. to give widést scope to the beneficent rule in section 24 
of the Civil Procedure Code. 


But is this restricted construction necessarily involved 
in the provisions contained in section 24 of the Civil Procedure. 
Code? It is submitted, it is not so. 


(a) It is true section 24 allows tfansfer onl¥ to a Court 
“competent to try and dispose of” the suit so transferfed. The 
expression “competept, etc.” in this connection receives suffi- 
cient significance if we take it to mean a Court exercising original 
civil jurisdiction up tô the pecuniary limit of the transferred 
suit There is nothing in the “nature” of a Small Cause suit 
as such, which’ distinguishes it and takes it out of the cate- 
gory of civil suits so as to disentitle a «District Munsif who 
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tries regular suits of far greater value and complexity, to render 
him incompetent to try and dispose it of. This is amply borne 
out by section 102 of the Civil Procedure Code which speaks of 
regular suits of “a nature cognizable by a Court of Small 
Causes.” There is no difference between the nature of a Small 
Cause suit and any other suit for money. - Only certain chasses 
of civil suits called, probably on account of their simple nature, 
Small Cause suits, are allowed to be tried under a summary 
procedure with no right of appeal, in order to achieve speedy 
justice, and power is reserved to the Local Government and the 
High Court to establish Courts of Small Causes and invest ex- 
perienced officers, with Small Cause powers, as a sort of guarantee 
against misuse of summary procedure by inexperienced and junior 
officers. 


(b) Section 35 of the Provincial Small Causes Courts Act 
gives yet another indication that Small Cause suits are essen- 
tially suits of civil nature and suits of Small Cause nature can 
be tried and disposed of by Courts of Ordinary Civil Jurisdic- 
tion. It provides that where a Court of? Small Causes (or a 
Court invested with the jurisdiction of a Small Cause Court) 
ceases to have jurisdiction with raspect to any case, further pro- 
ceedings in relation to the case whether before or after decree 
may be had in an ordinary Civil Court having jurisdiction. It 
may be noted that the section does not speak of the case where 


(4) the Small Causes Court ceases to exist (as does 
section 37 (b), Civil Procedure Code), or 


(ii) where the business of the Court is transferred to 
another Court (as in section 150, Civil Procedure 
Code) but it deals with the case where the Court 
ceases to have jurisdiction «fh respect to any case. 
It is perhaps difficult to conceive of such a case ex- 
cept where a particular suit is transferred or with- 
drawn. 


(c) On the other hand this integpretation of the word 
. “competgnt” is strongfy supported by clause (4) of section 24, 
Civil Procedure Code itself, which says “The Court_trying any 
suit transferred or withflrawn under thig section from a Court 
of Small Cayses shall for the purposes_of such suit be deenied to 
be a Court of Small Causes.”, Where i$ the necessity to “deem” 
it to be a Court of Small Causes for the purpose of the trans- 
ferred suit, if it must Already be a Court of Small Causes. Such 
necessity arises only because suits from Small Cause Courts can 
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be ‘transferred to Courts which are not (but for this’ clause} 
Small Cause Courts and are not invested with Small Cause 
powers. If a Small Cause suit cannot be, transferred to any 
but a Small Cause Court, this clause would be superfluous and 
meaningless, ' 

` Yd) Again, where the District Court withdraws a suit from 
a Small Cause Court, as it doubtless can, and tries and disposes 
of the same, can it he said that the District Court not being a 
Small Cause Court or invested with Small Cause powers has no 
jurisdiction to try the suit? 

(e) If the Legislature intended that a suit from a Small 
Cause Court should under no circumstances be transferred to 
an ordinary Court nothing could have been easier than to add 
a proviso to section 24, suitably worded to that effect. But 
instead of that we find clause (4) which provides for deeming 
the transferee Court to be a Small Cause Court in respect of the 
suit transferred. l 

The learned Judge says: “It is only the Local Govern- 
ment that has the jurisdiction under section 15, Provincial Small 
Causes Courts Act, to invest particular Courts of Small Causes 
with jurisdiction up to Rs. 1,000 and under section 28, Madras 
Civil Courts Act, it is only the High Court (and not one Judge 
thereof) that has got jurisdiction by notification in the Official 
Gazette to invest District Munsifs with Small Cause jurisdic- 
tion and that only up to the amount of Rs. 300. It therefore 
seems rather curious that District Court or a Division Bench 
of the High Court should have power to direct District Munsifs 
to try suits of the value of Rs. 1,000 and Rs. 2,000 respectively 
as Small Cause suits.” This argument overlooks that it is 
not the order of tran8fer of the District Judge but clause (4) 
of section 24 that invests the transferee Court with Small Cause 
powers for the purposes of the guit transferred. It is sub- 
mitted, with great respect, that even the Local Government and 
the High Court derive the powers under particular sections of 
the Acts of Legislaturesand there should he nothing strange if 
the Legislature thought fit to give the District Court a mach more 
limited power, to transfer a particular case to an ordinary Court, 
and in order to secure a special convenience, provides Small 
Cause powers in respect of a transferred case to the transferve 
Court which is otherwise competent. The power of the Local 
Government and of the High Court is ggneral and wide in the 
sense that it covers al} suits of civil nature below # particular 


value, while only subject to the condition’ ‘laid down in S. 24, 


LVII] THE MADRAS LAW JOURNAL. 115 


Civil Procedure Code, the District Judge is empowered to trans- 
fer a particular Small Cause suit to a District Munsif who for 
the purpose of that suit is deemed to be a Small Cause Court. 
The District Judge or a Bench of the High Court have no general 
power to “direct District Munsifs to try suits of the value of 
Rs. 1,000 and Rs. 2,000 respectively as Small Cause shits.” 
Their power under section 24, Civil Procedure Code, is much 
more restricted and is a special power. In fact section 24 (4) 
creates a third class of Small Cause Courts. A Court of Small 
Causes is either (i) constituted as such, or (1) is a Court on 
which Small Cause Court jurisdiction has been conferred, or 
(111) is a Court which for a particular case is deemed tg be such 
by a fiction sanctioned by section 24 (4) of the Civil Procedure 
Code. 

Then as regards decisions of Courts on the question of 
interpretation of section 24, Civil Procedure Code, although 
there is no reported case which deals exactly with the meaning 
of the word “competent” in section 24, Civil Procedure Code. 
substantially the same question was rais@l in several reported 
cases and answered against the view propounded by the deci- 
sion under notice. Under clause (4) of section 24, Civil Pro- 
cedure Code, the Court trying a suit transferred from a Court 
of Small Causes shall for the purpose of the suit be deemed to 
be a Court of Small Causes. It is argued that where a suit is 
transferred, not from a Court of Small Causes, but from a 
Court invested with Small Cause jurisdiction, this clause has 
no application. The considerations urged in support of this 
argument are: 

(i) that the Provincial Small Causes Courts Act draws 
a distinction between: 5 
(a) Court of Small Causes, and 
(b) Courts invested with Small Cause jurisdiction 
and that as Section 24 (4) speaks of the former, 
it cannot be made to imply the latter also; 
(ii) that the Legislature cannot he held to have intended 
` “that a mere order of a District Judge should have 
the effect of investing the presiding officer of a parti- 
cular Court*with certain powers where such powers 
gan only be conferred ordinarily by an order of the 
Local Government. This argument found favour 
with the Bombay High Court in Bhagvan Dayalji v. 
e Balu and Ramcha@tdra v. Ganesh? and with the - 


1, (1883) T.L,R. 8 E. 230. 2 (1898) I.L.R. 23 B 382, 
e 
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Calcutta High Court in Dulal Chandra Deb y. Rant 

Narain Deb.* But this view was upset in later deci- 

sions of these Courts. (Vide Narayan v. Bhagu,* 

$ Akshay Kumar Shaha v. Hira Ram Dosad Madhu- 

sudan Gope v. Behari Lal Gope” and Badal Chan- 

? dra Prohel v. Srikrishna Dey Nag’). The Allaha- 

bad High Court took a different view from the 

very beginning (vide Kaweshar Rai v. Dost Muham- 

mad Khan’ Chhotey Lal v. Lakhmi Chand, 

Sukha v. Raghunath Das’ and Chaturi Singh v. 

Mt. Rania™). The Madras High Court followed 

the Allahabad view in Sankararama Aiyar v. Padma- 

nabha Aiyar™ and the Patna High Court also holds 

J the same view (Bhagawan Das v. Keshwar Lal'*). 
All the High Courts are agreed on this view. 

Now, all these cases show that the practice .of transferring 

cases under section 24 from Small Cause Courts or Courts invest- 

ed with Small Cause powers to ordinary Courts (not possessing 

stich powers except as a result of the transfer order) is widely 

prevalent in all the provinces. They show further that all the 

High Courts have proceeded on the footing that a suit from the 

file of a Small Cause Court could be transferred to an ordi- 

nary Court which by virtue of the transfer becomes for the pur- 

poses of the suit so transferred a Small Cause Court. Then, 

they raise the further question whether or not “Small Cause 

Court” would include “a Court invested with Small Cause 

powers.” These rulings hold that by virtue of the very transfer, 

under section 24 (4) the transferee Court becomes a Small 

Cause Court, whereas Anantakrishna Aiyar, J., holds you cannot 

transfer a Small Cauge suit to a non-Small Cause Court. The 

decision under notice strikes at the very root of all these pro- 

nouncements. It may also be noted that the very argument 

advanced in favour of the narrow®r construction of the word 

“competent” (vts., the District Judge being able to do what 

was reserved only for the Local Government by the Legislature, 

etc.) was favoured by the learned Judges*in Didal Chandra Deb 





3 (19H) [.L.R. 31 C. 1057. 4 (1907) I.L.R. 31 B 314 
5 (1908) T.L.R. 35 Ç 677 » (1918) 27 C.L J. 461 
7 A.I.R. 1929 C 354 

B3 (4883) T.L.R 5 A 274 © 
9. (1916) T.L.R 38 A 425- 34 I.C. 113 


R 

10. (1916) I.L.R 39 A 214 371 C. 809 

11. (1918) T.L.R 40 A 525: 4@1.C. 293 

12 (1912) [ L.R. 38 M 25: 23°N.Q.J. 373, ° 
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%. Ran Narain Deb.’ 1t was pressed by the applicant in Sukha 
v. Raghunath Das ® (wide page 215) and dealt with by Piggott, 
J., at page 219. In Madhusudan Gope v. Behari Lal Gope * the 
point arose perhaps more directly than in others. A 
Small Cause suit was transferred by the District Judge 
to and decided by another Court not having Small Cause 
powers to the extent of the amount involved in the suit. The 
plaintiff preferred a revision against the decision to the High 
Court under section 25 of the Provincial Small Causes Courts 
Act and it was argued that the Lower Court had no jurisdic- 
tion to try and dispose of the suit. The learned Judges reject- 
ed the contention observing that section 24 (4) makes the Lower 
Court a Small Cause Court for the purpose of the case. In 
Sankararama Aiyar v. Padmanabha Atyar™ a Small Cause suit 
from the Sub-Court, Tuticorin, was transferred under 
section 24 (4) to the District Munsif’s Court of Sri- 
vaikuntam and then to the District Munsif of Tinne- 
velly. It was observed by Sundara Aiyar, J.: “That the Dis- 
trict Munsif’s Court of Srivaikuntam aņd the Additional Dis- 
trict Munsif’s Court of Tinnevelly were both Courts competent 
to dispose of the suit cannot be doubted.” Again at page 31, 
“It is suggested during the arguments that the order of transfer 
should therefore be regarded as wholly void. But this does 
- not appear to be the correct view to be taken. The District Judge 
had power to transfer the suit; but had no jurisdiction in doing 
so to order that the suit should be tried on the regular side con- 
trary to the provision in section 24, Civil Procedure Code.” 


The decisions in Bagtammal, In re* and Maicka Chettiar 
v. Kuppuswani Naicker are perhaps distinguishable, 
being cases under the Madras City Civil Courts Act. 
Section 3 of that Act takes away from the jurisdic- 
tion of the City Civil Court suits cognizable by the Small Cause 
Court, and section 5 make a special provision for transfer of 
work from one Court to the other where it is necessary. The 
general provision in section 24, Civil Procedure Code, does not 
apply. Agregards CM.P. No. 151 of 1917, the learned Judges 
hold in that case, that the transfer “should not be granted in the 
circumstances” of the case. They do not say that they have not got 





° 3 (1904) I.L.R 31 Œ 1037 
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the jurisdiction to transfer. After all it must be remembered that 
transfer is a matter of discretion to be exercised in the circum- 
stances of each case by the District Judge or the High Court, 
even in cases which do come under section 24, Civil Procedure 
Code. The case does not contain any discussion of the relevant 
provisions of law or of the considerations mentioned above. It 
cannot therefore be taken to be a ruling which should settle this 
important question of practice. 

In conclusion, it is submitted that section 24 (1) (b) (i) 
relating to “competency” of the Court to which the suit is to be 
transferred should be construed in such a manner as not to 
render clause (+) meaningless. The two clauses need not neces- 
sarily clash with each other and can be harmonised. 


M. VENKATA CHAYANULJ, B.A., B.L. 
Pleader, Rajahmundry. 


SUMMARY OF ENGLISH CASES. 
J. GLIKSTEN AND Son v. GREEN, (1929) A.C. 381 (H.L.). 


Income-tayx—Company trading in timber—Insuralice against 
fire—Loss of timber by fire—Timber valued ut estimated price 
deducting. depreciation, etc—Tle estimate less than the insur- 
ace ainount recetved—lIf the whole amount shóuld be included ` 
in Profit and Loss Account. 

A large quantity of timber belongingto a company carry- 
ing on business as timber merchants was destroyed by fire and 
in respect of this loss, the company received large sums from vari- 
ous insurance companies. For many years past, the company had 
been allowed to dedutt the premiums paid by it in respect of 
the insurance policies. In the company’s accounts, the stocks 
were every year valued at cost or market value, whichever was 
the lower and large sums were alSo written off as for depre- 
ciation. The value as per the account of the timber destroyed 
stood at 160,824, whereas the amount received from in- 
surance companies was 477,838). The’ question ‘wag if the 
whole of the insurance money constituted a trading receipt and 

‘should have been brought into profit dhd loss account for the 
year in question. cae . : 

Held, the amount received is a gain of the company in the 
course of its business no less than the sgle price of the timber 
would have been, if the timber had been sold in the course of 
ordinary sales during the continuance of the company’s busi- 
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tTy_sr ey cms, 4c pb. ‘ - 
rfess and’ the amount received from insurance must be brought 
into the profit and loss account for the purposes of income-tax. 
The result of the fire was that they got rid of so much timber 
for the insurance figure. 


HaGart AND BuRN-MurRDocH v. COMMISSIONERS OF 
INLAND Revenue, (1929) A.C. 386. 


Income-tax—Solicitors—Lending money to chents in the 
hope of large amount of legal business—Loss on Such loans— 
Habtt of the firm to make such loans to chents—If a permissi- 
ble deduction. 

A firm of solicitors at Edinburgh advanced large sums 
oí money to certain of their clients who were interested in 
promoting a company to experiment with a new metal alloy 
invention. This firm of solicitors was in the habit at times of 
lending money to their clients. The solicitors became law 
agents of the company and expected the company to extensively 
develop, but unfortunately the company fajed and the solicitor’s 
advances lost. The Commissioners found that “the sole rela- 
tions between them (solicitors) and the company were those 
of solicitor and client, in the course of which they also became 
creditors for the advances.” 

Held, the loss of money so advanced cannot be treated as 
a loss in ascertaining the profits and gains of the profession 
of solicitors. It was a separate venture from that of solicitors 
and even if undertaken in the hope that it would help their 
business, it was none the less no part of their true profession, 
nor necessary for it. 

Lord Shaw of Dunfermline —It is,in the highest degree 
doubtful whether any custom could avail’ to bring banking or 
money-lending within the scope of a solicitors’ business.’’ 


Ushers Wtlishire Brewery Co. v. Bruce, (1915) A.C. 433 
referred. 


Sagrrs Iron Co. v. Curran, (1929) A.C. 409 (H.L.). 

Workmen’s Compensation Act, 1925, S. 8, Sub-section 1— 
Leaves one or more children—Children, meaning of—If indu- 
des infani dependents other than workman’s own sons and 
daughters. 

Held, by a majority (Lord Carson dissenting).— 
“Children *under the age of fifteen” in the context refers 


to those infant membérs of the deceased workman’s family who, 


P . . : e 
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were being supported wholly or in part by the deceased work’ 
man’s earnings and includes brothers and sisters also. 
Pritchard v. Bettisfield Colliery, (1925) 2 K.B. 284 
and Campbell v. Portland Colliery Co., (1926) $.C. 512 
followed. 
The question if it takes in illegitimate children left open. 


FıNcH v. COMMISSIONER OF STAMP Duræs, (1929) A.C. 


- 427 (J.C.). 


Gift—Death Duties Act, 1921 (New Zealand), Ss. 38 and 
39, Sub-section (f)—Voluntary expenditure on alterations to 
the wife's house—If amounts to a gift of the expended amount. 

A husband and wife were living together in a house belong- 
ing to the wife. They enjoyed a separate income and the wife’s 
income was habitually under contribution to the household ex- 
penditure. Within three years before his death, the husband 
expended large amounts in alterations and repairs to the house 
in which they were léving. The husband was then only 53 and 
the object was found to be the improvement of the family home. 
By S. 38 of Death Duties Act, 1921 (New Zealand), gift is de- 
fined to mean any disposition of property made otherwise than by 
WL cif eanas without fully adequate consideration in money 
or money’s worth and by S. 39, sub-section (f) “a disposition 
of property’? means “any transaction entered into by any person 
with intent thereby to diminish, directly or indirectly, the value 
of his own estate and to increase the value of the estate of any 
other person.’ 

Held, that the transaction to be a gift within the meaning 
of the sub-section, itsmust have been entered into intending to 
have the effect stated therein and it is not enough merely to 
prove that it has that effect. Nor can the mere fact of volun- 
tarily spending money on the property of the donee make it a 
gift unless he had the intention to make a gift. 


CANADIAN PERFORMING RIGHT °Socrety “Y. e FAMOUS 
PLAYERS CANADIAN CORPORATION, (1929) A.C. 456 (J.C.). 

Copyrighi—Infringement of —ASsignee—Non-registration 
of assignment—If S. 39 bars a suit against competing assignees 
or any action under the Act—Construction—S tatute. 

The assignges of the -assignees ofsthe performing rights 
of certain musical works brought the actiop to restehin the res- 


pondents by injunction from infringing “their copyright. The 
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‘assignment was not registered and the question arose if S. 39, 
sub-section (1) of Copyright Act, 1921, prohibited the plaintiffs 
from suing even strangers. 

Held, the assignment not having been registered and the 
action being an action under the Act, the suit was not maintain- 
able and the section is not confined to an action betwee com- 
peting assignees only. It is the only duty of a tribunal of 
construction “to say what the words mean, not what they should 
be made to mean in order to avoid inconvenience or hardship”. 
But “if it could be established that the provision in question 
is capable of two meanings, one of which produces a reasonable 
and the other an unreasonable and unjust result, much might 
be said in favour of adopting the former.” 


GANAPATHY PrLAar v. ALAMELOO, (1929) A.C. 462 
(J.C.). 

Will—Construction—Property to be divided between 4 sons 
after 21 years from testator’s death—Iss@e of deceased sons to 
take the father’s share—In the event of a son dying without 


issue, the surviving sons to take equally—If issue can claim 
ith surviving son a share in a deceased son’s share. 


A testator by his will bequeathed his properties in favour of 
trustees with directions to divide the trust funds into five shares 
twenty-one years after his death and pay one of such shares to 
his wife and to pay one other of such shares to each of his 
sons Parimanum, Komarasami, Ratnam and Ganapathi, 
and in the event of any such son dying before the expira- 
tion of such period 21 years leaving child or child- 
ren him surviving they shall take the sh4re to which such son 
of his would have been entitled to if he had survived the 21 
years period and in default of issue of any son the share of 
such son to be payable to the surviving sons equally between 
them. Within the 21 years period. Ratnam died without issue, 
Parimanum, and aus eae leaving ome child each and Gana- 
pathi wag surviving. e question arose if the share of Ratnam 
survived to Ganapathi along with or was to be divided between 
him and the children of the brothers. e 


Held, that the terms of the original gift to the sons are 
such as to create a plain vested gift and the subsequent alter- 
native gifts operate by way of divesting in certain events that 
vested gift*and the share of the son who dies before twenty-one 


years without issue is*payable to the surviving so™, without any 
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provision for the substitution of the issue of a son who ‘has died 
during the period. f 


' Grove-Grapy, In re. PLOWDEN v. LAWRENCE, (1929) 1 
Ch. 557 (C.A.). 

'. YTrust—Charitable trust—Bequest to trustees to found and 
matniain a society for the preservation of animals not human— 
‘No distinction made between domestic and wild animals—lIf a 
valid charitable trust. 

A testatrix devised and bequeathed by her will the residue 
‘of her estate after paying certain debts, etc., for the founding 
and maintaining of a charitable institution called “Animals 
Benevolent Society”. The members of committee of managé- 
ment were required to be anti-vivisectionists. The purpose of 
„the Society was to provide refuge, etc., for “all animals, birds 
or other creatwres not human” generally. The question was if 
this provision does not offend against rule of perpetuities. 
` Held, by Romer, J, that a gift the object of which is to 
prevent cruelty and Suffering to the lower animals is charitable 
because ‘it tends to promote public morality by stimulating the 
generous sentiments in man towards the lower animals and 
for that purpose it is irrelevant to consider if the animals sought 
‘to be helped are such as are beneficial to the mankind or posi- 
tively harmful to them. 

„On appeal, held by a majority (Lord Hanworth, 
M.R, Russell, L J., and Lawrence, L.J., dissenting) —Upon the 
authorities a trust in perpetuity for the benefit of ani- 
mals may be a valid charitable trust if in the execution of the 
trust there is necessarily involved benefit to the public. But 
Where, as in this cag, there-is no provision for the admission 
of the public into the area or for the non-molestation by the 
other animals. in the area, ‘there can be no charitable trust. 

‘4 In re Wedgwood, (1915) 1°Ch. 113 explained. 

~‘Per Russell, L.J— Tt is well settled that if consistently 
with the trust the funds may be applied for a purpose not chari- 
table, the trust will fail for perpetuity notwithstanding that the 
funds might ‘under the trust have been applied for purposes 
strictly charitable.” . ° i 


_- MActean v Workers’ Unton, (1929) 1 Ch. 602: 141 
L-T. 83. 


ï (d 
<- ~ Trade Union—Expulsion from the Union by the Erecu- 


twe Committee of -—E-xecutive both prosedutor and Judge—Bias 
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‘of two" members—Comnuitee acting in good faith—Member 
heard in support of his case—If court can interfere. 

The plaintiff, member of a Trade Union, was expelled from 
the Union, by the Executive Committee of the Union purporting 
to act under the rules of the Union. The charges were that 
(i) he issued certain circulars without the approval of the Union 
and (4) published an election address in a form not authorised 
by the Union. The plaintiff was given an opportunity to sup- 
port his case and after hearing him the expulsion was confirmed 
by the executive. It was contended that (+) the proceedings 
were void as the Executive Committee acted both as prosecutor 
and judge and (if) some of the members of the committee were 
biassed against the plaintiff. ; 

Held, that the jurisdiction of the Courts in regard to domes- 
tic tribunals was of a limited nature and if those tribunals acted 
fairly, honestly and in good faith in exercise of its powers, 
the courts cannot interfere even if hardship is thereby caused 
to some of its members. It is settled law that if the parties to 
a contract agree that a person who may well be suspected of a 
bias or who may be deciding his own cause shall be judge in a 
dispute between the parties, the courts will not interfere. 

Leeson v. General Council of Medical Education and Regis- 
tration, (1889) 43 Ch. D. 366 applied. 

Dawkins v. Antrobus, (1881) 17 Ch. D. 615 followed. 


Srimson v. Gray, (1929) 1 Ch. 629. 


Vendor and purchaser—Contraci for Sale of land—Pos- 
session taken in pursuance thereof by purchaser—Sale subject 
lo certain covenants—Mistake beiween pirties regarding them 
—Material terms missing from the contract—Court if and when 
can supply—No enforceable gontract—If damages can neverthe- 
less be awarded. 


Bv a contract for the sale and purchase of land, it was 
agreed thatethe purchaser was to use thé land subject to certain 
restrictigns. The copy of the restrictions sent to the purchaser 
by the vendor’s agent was not the correct one and it did not 
contain a material term, vis., a restraint on using the premises 
for trade pufposes, though the vendor contemplated the restric- 
tion. The purchaser had entered into possession of the house 
as for residence and lager wanted to open a shop. On objection 
by the defendant vendor, this action was brought for specific 
performance of the ¢ontract or for damages. 
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Held, in a case in which there has been part performanct 
and a long enjoyment of possession, the court is generally un- 
willing to hold that the contract is incomplete, but if the court 
is unable to determine all the material terms of the alleged con- 
tract, either by interpretation of the language used or by hold- 
ing that the missing terms are such as the law will supply, it is 
not possible to hold that there is a binding contract. In such a 
case not only can no specific performance be decreed, but no 
damages either can be assessed. 


Lord Wrenbury’s observations in Waring & Glow Ltd. 
v. Thompson, (1912) 29 T.L.R. 154 followed. 





WALTER, In re, SLOCOCK v. OFFICIAL REcEIVER, (1929) 
1 Ch. 647. 


Bankrupicy—Death of bankrupt undischarged after adjudi- 
cation—Will by bankrupt subsequent to adjudication—Personal 
earnings of bankrupt subsequent to adfudicatios—Creditors 
since adjudication engitlad to the exclusion of prior creditors— 
Funeral expenses if to be paid in full. 

After adjudication, but before discharge, the bankrupt 
secured a job and earned some moneys which he had placed in 
a bank. He died undischarged and left a will appointing plain- 
tiff as executor. The executor spent for his funeral expenses 
out of pocket. There were also bills outstanding for goods 
supplied since bankruptcy. 

Held, as regards personal earnings, the bankrupt is entitled 
to retain for himself and spend what was necessary to main- 
tain himself and his family reasonably and if it happens that he 
dies before having pajd those who have supplied the necessary 
commodities, they are entitled to be paid for before the trustee 
takes anything—the question being if the debts are or are not 
necessaries. As regards funeral expenses, that both by analogy 
to S 130, Bankruptcy Act, 1914, and on general principle, the 
executor is entitled to be paid the reasonable funeral expenses in 
full before the trustee in bankruptcy caf come in. ° 


PONTARDAWE RuBAL District COÛNCIL v. Moore-Gwyn, 
(1929) 1 Ch. 656. P e 


Nutsance—Neighbouring premises owners—Rocks on the 
Summit of a bluff or steep incline on defgndant’s land—Fall of 
rock causing damage to plaintiffs premmises—Fall dite to wea- 
thering—Liability of defendant for damages. _ 
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* The action was brought for relief in’ respect of certain rocks 
on defendant’s land which were on a slope and steep incline 
and in such a situation as to be dangerous to plaintiffs land, 
if as once happened, they decayed due to weathering causes and 
fell down. The question arose if the defendant was or was not 
liable to the plaintiffs, to execute necessary works to maintain 
the rocks in a condition of safety, though it was a natural form- 
ation and not brought on to the premises by the defendant. 

Held, that the action was an attempt to impose on an owner, 
who is using and enjoying his land in the ordinary manner of 
its use and reasonably, liability for damage sustained by the 
property of another through natural agencies and such an action 
cannot be maintained. 

Rylands v. Fletcher, (1868) L.R. 3 H.L. 330 and Giles v. 
Walker, (1890) 24 Q.B.D. 656 referred to. 


In re WHITAKER. ROOKE v. WHITAKER, (1929) 1 Ch. 662. 


Tenant for life and remaindermaty—Will—Testator de- 
claring his residue to be in trust for his widow for life and his 
children after 21—Freehold, houses belonging to the estate— 
Houses kept in tenantable repair, but notice from Local Council 
to improve the structure—Expense thereof if to be borne by 
capital or încome. 

Though the trustees under the will were carrying out the 
necessary periodical repairs to keep the houses in a tenantable 
condition at the expense of income, in compliance with a dan- 
gerous structure notice served on them by the London County 
Council, extensive repairs involving the pulling down, rebuild- 
ing and reinstatement of the houses were made and the question 
was if the expenses were to be borne by capital or income. 

Held, that where the expenditure was to make good defects 
due to periodical neglect, it*must fall on income [Jn re Gray, 
(1927) 1 Ch. 242]; but where it involved structural reconstruc- 
tion of a permanent nature, it must faJl on the corpus. 

In re Robins, (1928) Ch. 721 distinguished. 

In re Hotchkys, (1886) 32 Ch. D. 408 referred. 

e 


BAKER Jn re. BAKER v. BAKER, (1929) 1 Ch. 668: 141 
L.T. 29.- 


Will—Codictl—Steccessive wills and codieils, each revok- 
ing the eaMier—Las} cddicil referring otly to afd confirming 


the first will—If revokes the later wills and codicils impliedly. . 
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A testatrix made a will in 1893 with certain provision” 
therein. In later years she made other wills which expressly 
revoked the 1893 will. But in 1921, she made a codicil by which 
she stated that she gave one of her houses to her daughter and 
“in all other respects confirm my said will and codicil” refer- 
ting by the “said will” to the will of 1893. 


Held, that the effect of the codicil of 1921. was to displace 
the later wills and revive the first. “It became both first and 
last.’? 


_ 





Re Binnis. Pustic Trustee v. Incrx, (1929) 1 Ch. 677: 
141 L.T. 91. 


Will—Share of residue—To testator’s children attaining 
a certain age and if any such child should die, his childrew to 
take the parent's share—Parent liable to the estate—If the child- 
ren entitled to share without lability to pay the debt. 


A testator, by his will, left a share of the residue to a 
daughter for life an@ after her death upon certain trusts to her 
children and grandchildren and if as happened, the daughter died 
issueless, the share was to go to his other children in 
equal shares and if any of his children so entitled to take 
were dead, then that child’s share to go to his or her children, 
such children “to take only such share as his, her or their 
parent would have taken if living”. One son so died and his 
children claimed his share. That son owed a certain amount 
to the testator’s estate and it was contended that as that son 
would be entitled to take the share less the debt, so his children 
under the clause can only take the share less the debt. 


Held, that wha? was given to his children was the share 
which in the first instance the parent would have taken and not 
what he would ultimately have received after the trustees under 


the will had exercised their right to pay the debt out of the 
share. 


In re Scott, (1903) 1 Ch. 1 expleined and distinguished 
as a case of an advancement to the testator’s child 2nd not a 
case of a debt or liability of the legatee to the testator’s estate. 


MINTER v. Priest, (1929) 1 K.B. 655: 141 L T. 140. 


- Defamation—Solicitor—Defamatory staiemenis alleged to 
be made by solicitor about the plaintiff to his client—Chient euen- 


tually not engaging the solicitor —If statements privileged. 
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It “was alleged that the plaintiff, a property dealer, was 
slandered by the defendant (solicitor), the slander consist- 
ing of statements made to a person who consulted him with regard 
to the purchase of some property of the plaintiff. The solici- 
tor was not eventually engaged, for the client, and in an action 
for slander, the question arose if statements made by th® soli- 
citor who finally declines to act can be privileged. 


Held, after a consideration of the cases, that if what passes 
is with a view to, and for the purpose of retaining the solicitor, 
then it is protected even if the solicitor does not accept the re- 
tainer, so long as there is no duty cast on the solicitor as a 
citizen to give evidence of a crime or fraud contemplated by 
the client. 


JOTTINGS AND CUTTINGS. 


Sir V. Bhashyam Aiyangars Statfe: Unveiling Cere- 
mony—On Friday, the 18th October, Sir P. S. Sivaswami 
Aiyar unveiled the bronze statue of Sir V. Bhashyam Aiyangar 
which the Government permitted to be located within the High 
Court compound in front of the Advocates’ Association. The 
large gathering that assembled to participate in that function 
testified to the respect in which his memory is still held in 
Madras. 


Dewan Bahadur T. R. Ramachandra Aiyar, the President 
of the Association, opened the proceedings with the following 
speech :— 

“It is a matter of proud privilege and profound pleasure for 
me to rise to give expression to the cherished sentiments 
of esteem and affection that I have felt to Sir V. Bhashyam 
Aiyangar, known to the members of our Bar as “THE PRINCE 
AMONG Lawyers”. He belonged to the orthodox community of 
South Indiaw Vaishnayites. Many indeeti were the achievements ~ 
made by*him for the Profession of Law. A student of Law 
all his life, a jurist of ginsurpassed renown, a Judge of great 
ability, a stalwart member of the local Senate and Syndicate 
for nearly qflarter of a century, a public-spirited politician of. 
moderately progressive views, a silent benefactor, a distinguish- 
ed countryman, the firet Indian Advocate-General in our land, 
his memor¥ will ever lve enshrined in the midst of hallowed - 
associations and his hame, we all feel sure, will ever stand f 


Q e : ° 
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out prominently among the foremost of the shining stars in 
our legal firmament. This Statue, which to-day is unveiled 
to public gaze by our talented friend Sir P.S. Sivaswami Aiyar, 
will ever remind us of the great and good part played by him 
in building the Vakil Raj and helping it to occupy the proud 
position which it to-day occupies and to wield that amount of 
vast influence which it to-day wields among the masses and 
the intelligentia of our hoary Motherland. 


On his death in November, 1908, the Government express- 
ed its appreciation of his services in the following terms:— 


“NOTIFICATION. Fort St. George, November 24, 1908, 
No. 642.—His Excellency the Governor in Council has received 
with very deep regret the intelligence of the death of Sir Vemba- 
kam Bhashyam Aiyangar, Kt, C.I.E., and desires to record his 
appreciation of his high character as well as of the public services 
rendered by the deceased in the coursé of a long, strenuous and 
distinguished career. 


He served almost continuously as a member of the Provincial 
Legislative Council since his first nomination to it in the year 1888 
and in that capacity he Was ever ready to place his great abilities as 
a jurist and his intimate acquaintance with the practical working of 
the Jaws at the service of the Council. 


So pre-eminent a position had he attained in his profession 
that he was appointed to officiate as Advocate-General in the Pre- 
sidency, being the first Indian to occupy that great place; the duties 
of which he performed with fidelity and indefatigable industry, 
In 1901 he was elevated to the Bench as a Judge of the High 
Court of Judicature, an office which he discharged with conspicu- 
ous ability and with great satisfaction to the public. 


His public services and his high personal character have been 
recognised by the Govemmment on many occasions. His loss will 
be greatly felt both by the Government and the people. The 
memory of his honourable life will long survive him to furnish an 
inspiring example to his countrymen,’e 

It was universally felt that his memory should be perpe- 
tuated. in a suitable form and an appeal was accordingly sent 
by the Vakils’ Association to the public calffng fòr subscriptions, 
Though the appeal was generously responded to for one reason, 
and for another, the Proposal did not for & long time materialise 
till at last in 1923 it was decided that a statue shquld be put 
up at a cost of Rs. 12,000. Tenders were called for and the 
work was finally entrusted to Mr. S. Nagappa, the well-known 
local sculptor and artist. The statue was ‘ready in September, 
1927, but some time had necessarily to be.gpent thereafter in 
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settling the location of the statue. After settling the place, the 
sanction of the Government of India had to be obtained and the 
order of the Government approving of the selection of the site 
and giving sanction was obtained only recently. We are thank- 
ful to the Hon’ble The Chief Justice and the other Judgts for 
their cordial co-operation in this matter. We are glad we 
have at last redeemed, however inadequately it may be, the long 
overdue debt to the memory of the great lawyer the extent of 
the obligation to whom of the public in general and the legal 
profession of this country in particular can hardly be over- 
estimated.” 

It was in the fitness of things that Sir P. S. Sivaswami Aiyar 
should have been requested to unveil the statue and, in doing 
so, he said: 

“I deem it a privilege to be called upon to take part in this 
function for the purpose of doing honour to the memory of 
Sir V. Bhashyam Aiyangar who was one of the most distinguish- 
ed members of the profession to which eve belong. I believe 
this privilege is due to the fact that I happen to be one of the 
few survivors of the generation of lawyers that knew him well. 
Since his death, 21 years ago, a new generation of lawyers has 
come into being and grown up the members of which have not 
heard or seen him and to whom he is only a name. It is some- 
what singular that such a distance of time ‘Should have inter- 
vened between his death and the erection of this monument in 
his honour. Into the circumstances which have led to this long 
delay it is needless to enter. Perhaps it is due to our oriental 
characteristic of sluggishness and indifference to time. It may 
perhaps be interpreted as evidence of the enduring fame achiev- 
ed by Sir V. Bhashyam Aiyangar as the ‘greatest lawyer that 
this Presidency has produced. It is a sign that his reputation 
is still uneclipsed and cherished as a rich legacy by the profes- 
sion. The triumphs of a practising lawyer are of a fleeting 
character. They survive only in the memories of his contem- 
poraries and, in bar rqom anecdotes. Hfis performances are 
not creative like those of men of talent in some other walks of 
life. Too often his merits are not known to the public at large 
and are soon lost in oblivion. The merhorial which will be 
unveiled this afternoon is the abiding tribute of a grateful pro- 
fession proud of the eminence attained by Sir V. Bhashyam 
Aiyangar and of his achievements. He was great not merely 
as ə Lawyereand Jurist, but also as an Advocate, as a Judge and 
as a Legislator. If a*Judge has not the same Opportunities 
for making a fortune as a lawyer, he has an advantage in his 
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ability to leave an enduring record of his performances whiclf 
may live after him provided they contain any worthy contri- 
bution to the science of law. What were Sir Bhashyam 
Aiyangar’s titles to unique distinction and to abiding remem- 
brange in the minds of the profession? When he joined the 
ranks of the legal profession as a High Court Vakil, there were 
three separate branches of the profession—the Barristers, the 
Attorneys, and the Vakils. Owing to the superior recognition 
and preference then accorded to the Barristers as representatives 
of the oldest branch of the law and owing to the fact that the 
profession of Vakils in this country was comparatively in its 
infancy, Wakils were generally looked upon as members of an 
inferior branch and the Vakils were themselves in the habit of 
acknowledging the Barristers as their superiors and playing a 
subordinate and secondary part. In all important cases, Vakils 
were in the habit of engaging and instructing Barristers as 
senior counsel. Madras was the Province in which the Vakils 
emerged earliest from this state of dependence and parasitism. 
Bengal followed us and I do not know whether the Vakils in 
Bombay have even at the present day achieved their indepen- 
dence of the Barristers and learnt to respect themselves. If 
the legal profession has been unified within the last few. years 
and if the arbitrary distinctions between the different branches 
have been abolished, it is due entirely to the success and the 
distinction achieved by the Vakils in Madras, Bengal, Allaha- 
bad and other parts of the country. Of the men who were 
our leaders in this movement for independence and self-respect 
Sir V. Bhashyam Aiyangar occupied the foremost place in 
Madras as Sir Rashbehari Ghose did in Bengal. When Sir 
Charles Turner arriyed in Madras as Chief Justice, he was 
surprised to find Vakils conducting important suits and appeals 
without the assistance of any Barristers. When Sir Charles 
Turner retired in 1885, a few moaths after my enrolment, the 
Vakils had made good their position and continued to maintain 
it ever afterwards. Sir V. Bhashyam Aiyangar had then at- 
tained pre-eminence at the Bar. On his@rrival in Madras from 
Allahabad Sir Charles Turner entertained the idea *that Mr. 
Justice Mahmood was the greatest Indjan Jurist in India. But 
- long before he left Madras he had come to the conclusion that 
Sir Bhashyam Aiyangar was a greater Jurist tham Mr. Justice 
Mahmood. In whatever light it may be regarded by the clients 
who have to pay fees it was Sir Bhashyagn Aiyangar who helped 
to raise the scale of fees paid to Vakils and who raised the 
_ Status and prestige of the Vakils. To have raised the status 
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ðf the Vakils and their position in the estimation of the Judges 
and the public was no small achievement for which the present 
generation of Lawyers is indebted to Sir Bhashyam Atyangar 
in particular and his contemporaries generally. But this is not 
his only title to remembrance as a Lawyer and an Advocate. 
If any man was ever a born Lawyer, Sir Bhashyam Aiygngar 
was one. He had the legal instinct and the legal mind. He 
had an unrivalled mastery of the principles of law which he 
often said were the expression of a highly cultivated common 
sense applied to the determination of rights and duties in the 
complicated relations of human beings. His methods of work 
and his devotion to duty were an example and an inspiration to 
his juniors If I were called upon to mention his leading cha- 
racteristics as a Lawyer and as an Advocate, I should mention 
the thoroughness with which he studied his cases, the care with 
which he managed the presentation of his cases, his extreme 
wariness and alertness, his readiness of resource, his clarity of 
thought and his precision of language. It may not be given to 
all of us to be subtle or profound as he was, but there is nothing 
to prevent the cultivation of his other virtfles. He had some of 
the limitations of the majority of lawyers. He was not in- 
terested in many other matters besides law. His style lacked the 
literary grace of Sir Rashbehari Ghose. His intellect was cold 
and dry, and his legal studies had a desiccating tendency. The 
dry light is not what appeals to a mixed audience. As a Judge 
of the High Court, an office which he adorned and which un- 
fortunately he was allowed to hold only for less than three years, 
it was his ambition to purge the reports of all the rotten decisions. 
He purposely arranged with the Registrar to post the most intri- 
cate cases before him. To him, the law was only the handmaid 
of justice. He was keen on brushing asiqe all technical forma- 
lities which impeded justice. But he never mistook the func- 
tion of the Judge for that of the Legislator or sought to advance 
any pet theories or notion8 by going against well-understood 
principles of law or the weight of evidence. His record as a 
Judge is superior in quality and volurpe to that of many an- 
other Jydge in 15 y@ars. His range of reading outside law 
was very limited, but he had an originality of mind which en- 
abled him to throw frefh light upon any,subject upon which he 
was consulted. As a Legislator he had a remarkable capacity 
for draftsmanship which should make the law fool-proof. His 
Gains of Learning Bill which he successfully piloted through 
the Legislative Council was unfortunately vetoed by the then 
Governor in deference to the foolish agitation of the ignorant 
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and it has now been re-introduced after thirty years in the 
Indian Legislature in the same form. His services as a Legis- 
lator were frequently utilised by the Government and even- 
tually rewarded with the Advocate-Generalship which he was 
the first to discover could be held by a Vakil. Had he been 
bore in England he would have risen to and adorned the Wool- 
sack. Of the great Chancery Judges with whom comparison is 
naturally suggested, the one whom Sir Bhashyam Aiyangar 
most resembled was Sir George Jessel, the great Master of the 
Rolls. To have found the Vakils weak, unorganised and depen- 
dent, and left them organised, manly and self-reliant, is that not 
a claim to our grateful recoflection and to the perpetuation of 
his memory? I am glad it has been permitted to me to pay my 
homage to the memory of a great and admired leader.” 

Mr. Alladi Krishnaswami Aiyar in proposing a vote of 
thanks said: 

“Sir P. S. Sivasvami Aiyar, my Lords and Gen- 
tlemen—I have been commissioned by the Secretary 
of our Associatior® to perform the very pleasant duty 
of proposing a hearty vote of thanks to Sir P. S. Sivaswami 
Aiyar and to the distinguished concourse of gentlemen that have 
responded to our invitation. Possibly the justification for the 
procedure adopted by the Secretary lies in the fact that for the 
time being I happen to hold an office which is pre-eminently the 
acquisition to the profession in Madras of Sir YV. 
Bhashyam Aiyangar’s. We are particularly grateful to 
you, Sir, for consenting to take part in  to-night’s 
function and to unveil the statue. You are one of the 
few representatives of the older generation of giants and 
brilliant galaxy of legal talent that adorned the profession some 
20 or 25 years ago, before whom most of us here are pigmies. 
I hope I will be pardoned if I give expression to an oft- 
repeated sentiment of mine that tht profession is to-day what 
the immortals in the profession have made it for us. To most 
of the lawyers that are assembled here the matchless advocacy 
of Sir Bhashyam, his deliberative and slo% if somewWhat halting 
manner, his close analysis, his penetrating intellect, his wonder- 
ful adaptability, his power of divinatien and insight into the 
working of the mind of the Judges before, whom he 
practised may perhaps be merely a tradition and an idea, 
But his passion for the profession as such and his almost 
spiritual devotion.to the pursuit of law as% science haye become 
* a part of the heritage of the profession in,this Presidency. The 
Law Reports, which are illumined by his masterly judgments, 
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which fofm a special chapter on Indian Jurisprudence, bear 
eloquent testimony to his scholarly erudition, to his insight and 
to his legal acumen. Ba 

As you have rightly pointed out, there is this distinction 
between a Judge and a practising lawyer. From the very pa- 
ture of things, the forensic talents of a lawyer, however much 
they might have contributed to the shaping of the law, are of 
an ephemeral nature: but a Judge’s reputation, if the Judge is 
of the right type, survives his time and in some cases is ever- 
lasting. 

In my younger days at the Bar, if a member of the pro- 
fession wanted to master the intricacies of an Indian enact- 
ment or a particular branch of law, there was no better course 
open to the young student than to closely study the judgments 
of Sir Bhashyam in the Full Bench and various other cases in 
which he took part during that period of intense legal activity 
of 24 years in this Court when he was a Judge. 

You will forgive me if I make reference to one personal 
incident. 1 happened to be a complimentary junior in the last 
case in which he appeared with Mr. Sundaram Aiyar, 
The argument which he then addressed to the Court when he 
traced the development of the conception of property in this 
country and compared it with the notions of property, obtaining 
in England, is still fresh and vivid in my mind: and it is a 
source of pride to me that he very kindly took up a reference 
which I handed to Sir V. Bhashyam about the notion of pro- 
perty in Hindu Law as developed in West and Buhler. 

I shall close my remarks with the fervent hope and with 
the prayer that the career of Sir V. Bhashyam Aiyangar will 
serve as a beacon light to this generation of,lawyers and to the 
” generations yet unborn. It may not be given to all of us to 
tise to the eminence of Sir Bhashyam and to the stately wisdom 
of you, Sir, who is taking pars in to-night’s function: but it is 
within the power of each one of us, the humblest and the simplest 
of us to walk in the footsteps of the great and the mighty. 

There is pne other duty I have to perform and that is to 
propose a læarty vote of thanks to my Lord the Chief Justice 
and the other Judges wha, have very kindly responded to our 
invitation. The Bar and the Bench are not distinct institutions 
and it is a very gratifying and healthy sign to note that the 
Judges of our Court realise that they are part of ourselves.’’ 

Mr. Justice Astkuryt—Although no official announce- 
ment of the fact has yet been made, ‘it is gene- 
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rally known that Mr. Justice Astbury, who has been 
a Judge of the Chancery Division since 1913, will 
not return to the Courts after the Long. Vacation. 
The learned Judge’s methods have sometimes been criticised, 
chiefy on the ground that he was apt to indicate very definitely 
when he thought a case ought to be settled; but those who knew 
him best were well aware that he was inspired by a veritable 
passion. for doing justice between the parties before him, and 
that nothing distressed him more than to have to give, on legal 
grounds, a judgment which was not, in his view, in accordance 
with the precise merits of the case. At the Bar, Sir John 
Astbury had a remarkable reputation for a Chancery leader; 
he was recognised as being fully the equal of any of his con- 
temporaries in ordinary Chancery work, he was constantly en- 
gaged in patent cases, and he was noted for being as able at 
cross-examination as any light of the Common Law Side. On 
the Bench, as at the Bar and in Parliament, he was personally 
immensely popular; and the regret which is felt at his resigna- 
tion is increased by the knowledge that it is, to some extent at 
any rate, due to trouble with his eyes. Mr. Justice Astbury 
carries with him in his retirement the respect and the affection 
of the profession —L.J., 1929, p. 69. 


The House of Lords—All plans for the reform of the 
House of Lords appear to be doomed to failure. ~ Whether 
they are big or little, the result is the same. Lord Darling’s 
plan, which was discussed and rejected by that House en the 
24th ultimo, was so small as hardly to deserve to be called re- 
form. It only proposed to bring into effect the provisions of 
the “Act for the plating of the Lords in the Parliament” (31 
Hen. VIII, c. 10), to which Prof. Pollard called attention recent- 
ly, and which we stated three weeks ago (aie p. 18). Under 
this Act, Officers of State who dre not peers are entitled to 
seats in the House but have no votes. Lord Darling proposed 
to make this provision qperative by a resolution that any Minister 
of the Crown who is a member of the otHtr House shal] have the 
right to sit and speak in the Lords, but not to vote. As he pointed 
out, this is already the,position of the Jitdges, who are summoned 
to Parliament and advise the Lords as a judicial body, though 
they have no voice in the decision. In fact, recourse to the 
advice of the Judges is absolute. Since the Judicature Acts, all 
the Judges of fhe High Court and thé Court of Appeal are 
summoned to Parliament, but their advice bes not been asked for 

- since 1897, and having regard to the present judicial strength 
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df the House of Lords, it is most improbable that it will ever 
be asked again. Still, the former practice is in favour of Lord 
Darling’s motion. Lord Parmoor, however, on behalf of the 
Government, saw no practical advantage in it, and other speak- 
crs saw a good deal of practical inconvenience—especially if 
the system was reciprocated and Ministers in the Hous® of 
Lords could likewise attend and speak in the Commons. The 
House preferred to risk Lord Buckmaster’s prophecy, based on 
“the history of every revolution which has broken down the 
social order of a great State,” that reform, when it comes, will 
be too late—L.J., 1929, p. 70. 





Discharge of a Petty Jury—The discharge of a jury by 
Mr. Justice Humphreys at the Central Criminal Court on July 
25, owing to one of their number having conversed with wit- 
nesses for the defence, did not probably occasion much sur- 
prise either within or beyond the confines of the legal profes- 
sion. The duty of the jury to refrain from private communi- 
cation with the witnesses in the case theye are trying is well 
known; and the exercise by the Judge of his power to discharge 
a jury before verdict given is not seriously questioned to-day. 
But yet this power has not, always been beyond dispute, and 
as Cockburn, C.J., said in Reg. v. Charlesworth, (1861) 31 
L.J., M.C. at 28 :— 
“In no part of our procedure has the practice of the Courts 
more fluctuated than with reference to the question of the dis- 
charge of juries in criminal trials."—L.J., 1929, p. 73. 


Scrution, LJ., Foretells —Said Scrutton, L.J. (erroneous- 
ly described in the evening press as a Law Lord), aptly enough 
on the eve of the Long Vacation, “The Courts may have to 
close down.’’ And with rare responsiveness to the prophetic 
voice, the very next day they «lid. Whether it be due to trade 
depression or merchants’ boycott, they look very much the same 
whether they are open or closed. There is nothing doing. Even 
the usual cnd-of-term spurt was a pitiful show. The Times 
Reports, which for some time had shrivelled into a meagre corner, 
on July 30 burgeoned and spread abroad almost to the fulness 
of the accustomed page. But what was it? On ‘the left a 
murderer's urfsuccessful appeal. Symbolically, a column of 
decrees ntsi in the middle; and on the right, like the last rose of 
summer, the report of the rattling churns which annoyed and 
disturbed my old friepd, Mr. Vanderpant, not once, but often- 
times in the watches of the Mayfair night. 


R e . 
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Yes; the Courts have closed down until October [2.—L.S, 
1929, p. 79. 


Why the Courts are closed.—Indirectly, and as it were by 
innyehdo, you will have noted that Scrutton, L.J., attributes the 
prevailing slackness in the legal trade, and its imminent liquida- 
tion, to one cause, and to one cause only: excessive costs, more 
especially excessive costs of counsel. “When I came to the 
Bar,” said he; “a leader’s fee—unless he were a super-luxury— 
Was tén puiheas, and two fot the consultation.” Let me see: 
when was Scrutton, L J., called to the Bar? In 1882. O-hey: 
but those were the days when tuppence would buy a mutchkin 
of English ale. Moreover, the twenty guinea fee was not un- 
known, even in those days, to the less luxurious leaders. 

Now the matter which so stirred the Lord Justice was a 
small one of security for costs in a cause which had just avoid- 
ed relegation to the County Court. In one defence the esti- 
nrated costs were: ledding counsel, 100 guineas; junior, 70; in- 
structions on brief,°75. ; 

“‘Preposterous,” said the Judge, “there may be leaders su 
good that clients will pay that sum for them, but to say you can’t 
come into Court withoul paying 170 guineas to counsel and 70 
guineas to solicitors is outrageous.”—L.J., 1929, p. 79. 


Killing the Goose——While no man would rejoice more 
ungrudgingly than I at the sight of a large fee on one’s own 
brief, I think there is a vast deal of truth in the words of the 
Judge. Certain practitioners-are and have been for some time 
engaged in killing the goose that lays the golden eggs. They 
are too greedy; they will take the uttermost in a minimum of 
time; and- then they will move on, not greatly caring what 
may happen to our law and our surviving lawyers when they 
have had their turn. . 

All that will be left for those of us who remain will be the 
exhausted and egg-less carcase of the bird. <A sad burial and 
a long farewell would be our portion? ° 

“If this were the standard”—4.c., the 100, 70 and 75 guineas 
aforesaid—"‘of legal remuneration, the result would be that the 
Law Courts would be closed at a very carly stage, because the 
costs would be so extravagant that ordinary peopfe could not get 
justice at the Law Courts.” 

“But no ordinary person would ever go there for that.” 
Thus spake a fool of a layman when, oh Tyesday night, I referred 
to the incident—L.J., 1929, p. 79. 
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* The Attorney-General’s Salary.—Sir William Jowitt, speak- 
ing on July 26, at Preston, referred, says The Times, to attacks 
which had been made upon his receiving such a large salary as 
Attorney-General. 


He said that he never remembered such protests against 
the salaries of Lord Birkenhead or Lord Hailsham. “At*the 
same time,” he said, 


“I think the system 1s a wrong one. Jt is ridiculous that 
ihe Attorney-General should receive much more than the Prime 
Minister. It is absolutely insupportable Yet, strangely enough, 
for the last 200 years no Attorney-General has found that out 
before. If and when they alter that system they will certainly 
get no obstruction from me, but as long as that system goes on 
1 do not see why a Labour man should be treated differently from 
a Tory.” —LJ., 1929, p. S4. 


Simon’s Speeches. —Yet let me not seem to display ignorance 
or presumption in any reference to Sir John Simon. I have 
before me a volume containing his Three Speeches (with appen- 
dices) on the General Strike, and there can be no doubt whatever 
that they are in form and substance among the very finest and 
most impressive utterances in the post-war Parliament. Of the 
three, the first was, in the nature of things, the foremost and the 
best. The later speeches were, for works of art, too defensive 
and explanatory. The first, defects and all, is probably, as a 
speech, the best and most typical he has ever made in the House. 

Therein appears his love of an apt quotation, especially when 
it can be used to cap that of an opponent. He indicated the 
source of the quotation by Mr. Kirkwood, “Man, proud 
man, drest in a little brief authority.” “It was the 
famous speech of Isabella in ‘Measure for Measure’ 

. although an hon. gentleman below him thought it came 
from the poet Burns. . . . because he mistook the Doric accent 
in which the passage was declaimed for the well of English unde- 
filed from which the orator drew his inspiration.” And Sir John, 
viewing the Labour leaders, quoted from the same speech: 

“O! it is excellent 
To have a gi&nt’s strength, but it is tyrannous 
Yo use it like a giant.” —L.J., 1929, p. 92. 


Strikes, General ayd Just—Probably that expressed the 
feelings of Gir Henry Slesser after his late encounters with the 
Liberal lawyer, ý ; 
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Astbury, J., whose retirement from the Bench if now r& 
grettably near, occupies a high place in this book on the World’s 
One and Only General Strike. To Sir John’s contention that a 
General Strike was not a strike at all, Sir Henry Slesser (as he 
then was) observed that these legal propositions could only be 
finally decided by Judges. And pat, like a rabbit out of the 
hat of a conjuror, came a judgment of Mr. Justice Astbury that 
very morning, ready to the speaker’s hand. (May 11, 1926).— 
L J., 1929, p. 92. 


Mixed Tribunals—Since 1875 Egypt has also had the 
Mixed Tribunals, to which the consular jurisdiction in civil cases 
was transferred, and the present proposal is to give them also 
the jurisdiction still retained by the consular courts. Thus, 
while a foreigner will not have the protection of a Judge of his 
own nationality, his case will come before a Court composed 
mainly of Judges who are not Fgyptian. The British Note 
which explains the proposed changes refers specifically to the two 
matters we have mentioned The extension of the criminal 
jurisdiction of the Mixed Tribunals will, it is stated, neces- 
sitate the preparation of a new Code of Criminal Procedure, 
and a check is to be kept by the Mixed Tribunals on fiscal 
legislation so as to ensure that it shall not inequitably discri- 
minate against foreigners, including foreign companies. [ach 
country concerned will have to consent separately to the aboli- 
tion of its consular court, so that the change can only be effect- 
ed gradually, and, while the Mixed Tribunals remain, Egypt, 
though nominally independent, will still be in a positioh of 
judicial inferiority. The Capitulations in Turkey were abo- 
lished by the Treaty of Lausanne of July, 1923, and in that 
country no safeguaréi such as that of the Mixed Tribunals re- 
mains. Prof. Pearce Higgins, in a note to the last edition of 
Hall’s International Law, (1924), at p. 61, says: “Past ex- 
perience of Turkish administration and judicial reforms does 
not suggest a hopeful view as regards the future position of 
foreigners in the matter of judicial administration.” But per- 
haps things are turning out better than he anticipased —L.J , 
1929, p. 98. i 


a 


“Subject to Our Solicitors Approval”—We have had a 
sufficiency of cases on the effect of inserting in an apparent 
agreement for the sale of land the formula “subject to formal 
contract,” and we now know that these words prevent any con- 


tract arising even though a deposit is paid and a receipt given. 


` 
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Of coufse, it cuts both ways, for either party may find that he 
has lost a bargain on which he was relying. 

But in Curtis Moffat, Ltd. v. Wheeler, (1929) 2 Ch. 224, 
Mr. Justice Maugham has settled a doubt which still remained as 
to the effect of “subject to our solicitors’ approval of the title.” 
Are these words to be taken at their face value, or are they 
surplusage? In Hussey v. Horn-Payte, (8 Ch.D. 670), the 
Court of Appeal held that they were effective. When the pur- 
chaser puts them in he must, said Jessel, M.R., pe taken to mean 
what he says; that is, to make it a condition that solicitors of 
his own selection shall approve the. title. Cotton, L.J., added 
the requirement of reasonableness. “If (the solicitor) acted 
reasonably and bona fide the Court would not enquire whether his 
objections were well founded in law.” In the House of Lords, 
(4 App. Cases, 311) it became unnecessary to decide whether this 
view was right, but Lord Cairns, L.C., threw doubt upon it. 
“IL am disposed to look upon the words as meaning nothing more 
than a guard against its being supposed that the title was to be 
accepted without investigation.” Mr. Jugtice Maugham, how- 
ever, considered he was bound by the decision of the Court of 
Appeal—“‘and I may perhaps add that it is not altogether sur- 
prising to find a great lawyer, once in a way, mistaking the mean- 
ing of an uninstructed and perhaps inaccurate layman. “Lord 
Cairns has been placed at the head of Victorian lawyers, but in 
a matter of the use of words, as between him and the plain 
man, Mr. Justice Maugham awards the palm to the plain man. 
—L.J., 1929, p. 98. 





Sensational Murders-—The first three weeks of another 
Long Vacation have passed without any sensational murder 
mystery having appeared to occupy that part of the Press which 
is, at other times of the year, pre-occupied by litigious intelligence. 
It would be most convenienj if our sensational murders, so far 
as these are necessary, could be scheduled to take place at this 
time of the year, not only for the better accommodation of Press 
news, but also for angther and no lesseimportant and pressing 

_need. Fwery lawyer amongst us is always expected by his ac- 
quaintances, and especially by the young and pretty ones,'to be 
a mine of inner knowledge, or at least ofe technical explanations 
of the inquimes into these grisly events; and, unless they take 
place during the Vacation, the fact is that few of us have the 
time even to inform ourselves of the public information with 
which thesyoung ladies are precisely acquainted. Murderers 
would, therefore, oblige by going about their business, and being 
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discovered at it, while we are on holiday. Only this tonsola’ 
tion is to be derived from the fact that the Long Vacation is 
almost invariably a close season; whatever the secret relations 
between the trade and those who have to keep filled and make 
saleable our newspapers, it must be obvious that between the law- 
yers and the lawbreakers there is no working alliance. That an 
out-of-business-hours friendship maintains between the two pro- 
fessions may, no doubt, be assumed from the fact that they take, 
apparently, their holidays at the same time of the year, and possi- 
bly together.—L.J., 1929, p. 113. 





Appeals from the Irish Free Statc.—It is reported that the 
chief point to he raised by the [rish Free State at the Imperial 
Conference next spring is the question of appeals to the Privy 
Council. A preliminary conference of experts from the Mother 
Country and the Dominions will be held at London at an early 
date, and to this conference the Irish Free State will send a 
Minister with instructions to emphasise the importance of the 
Privy Council point, and to obtain as far as possible the sympathy 
and support of delegates from other Dominions. The Irish 
Free State Government, more than any other member of the 
British Commonwealth of Nations, not excluding South Africa, 
during its short existence, has adopted a critical and hostile 
attitude towards the right of appeal to the Judicial Committee. 
The contention appears to be that the Tight of appeal to the 
Privy Council is an anachronism and—much more important 
from the Irish point of view—constitutes a limitation of the 
sovereignty of a self-governing dominion.—L.J., 1929, p. 126. 





The Judicial Committee.—Into the question of sovereignty 
we need not now enter. Whether the Free State Government 
will go as far as to ask for total abolition, or only for a further 
limitation of appeals, remains to bè seen. A correspondent of 
the Morning Post (16th instant), Mr. Denis Gwynn, says that 
total abolition is not asked for “at any rate for the present.” 


Tf this is so, no question of principle ndWw arises. ° ¢ 


The extent to which appeals are allowed from the different 
members of the British Commonwealth and, where they are 
federal, from their constituent provinces, is a mattes of bewilder- 
ing variety. The notion that every subject of the Crown has 
a right of access to the justice of the Crown through the Privy 
Council has no basis in fact. In the case of the Dominions, 
as Lord Haldane said, it is a question of* more and more, or 
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Yess and less, as they please. By the British North America 
Act, the Crown's prerogative was expressly reserved; but trom 
the Federal High Court of Australia, appeals on constitutional 
questions can only be brought on the certificate of the High 
Court, and the Australia Constitution Act empowers the Com- 
monwealth Parliament further to limit appeals, subject to the 
consent of the Crown. In South Africa the right of appeal 
{rom the provincial Courts was abolished by the South Africa 
Act, 1909, and appeals from the Appellate Division of the 
Supreme Court require the special leave of the Judicial Com- 
mittee. Appeals from Ireland are based on the precedent of 
South Africa. Appeals as of right are abolished, and there 
can only be appeals by special leave. Thus the tendency is to 
close the gate of access to the Crown through the Judicial 
Committee save with the consent either of the Dominion Supreme 
Court or of the Committee itself. The further step of making 
a Dominion judicially independent will presumably be consider- 
ed in connection with the present Irish proposal. This and other 
aspects of the matter we do not a present discuss.—L.J., 1929, 
p. 126. 


Medical Men and Subpoenas.—Judge Gwynne-James, who 
recently, at Bath County Court, fined a medical doctor two 
guincas for failing to obey a subpoena, called attention to a 


matter which is one of increasing difficulty not only for profes- ' 


sional witnesses who are required to give evidence, but for 
solicitors whose duty it is to sccure their attendance arid their 
goodwill. The Judge mentioned two recent cases which had 
occurred on his Circuit where medical men refused to give evi- 
dence in Court on behalf of their patients unless they were paid 
special fees; in one the doctor demanded’ a fee of twenty 
guineas. The fact is that a medical witness is bound to attend 
on being served with a sukpocna, and to be given his conduct 
money, with a fee of one guinea, which in special circumstances 
may be increased to a fee not exceeding five guineas. For failure 
to obey, the doctor is ligble to fine and infprisonment for contempt 
of Coutt. There can be no doubt that this legal obligator 
operates with great hardship on members of the medical profes- 
sion; especially since the increase in the nfmber of running-down 
cases, where*medical evidence is almost invariably required. It 
is equally certain that their attendance must be enforced, and 
that there is an appreqiable difference in value between a willing 


and an uawilling witness. An increase in the fee allowable * 


would not meet the difficulty. Far more important, in our 
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view, is the frequency with which doctors are summoned tê 
P) attend Court at a time when the case cannot possibly be heard. 
A medical man is, in consequence, often kept waiting for a day 
or for days while his practice and his patients are suffering. 
The approximate timing of cases would effect a marked improve- 
ment and this reform cannot be regarded as impracticable. 
Meanwhile, the doctors must remember that fine and imprison- 
inent are greater evils than the vexatious delay which so often 
follows the act of obedience to a subpeena.—L.J., 1929, p. 127. 


Silence in Court—Swearing in a new metropolitan magis- 
trate recently a learned Judge is said to have advised him not 
to talk-much on the bench. That wise Judges and Magistrates 
say very little is an old story; so is the advice “Never give 
reasons; your decisions will probably be right, but your reasons 
are sure to be wrong.” While it is perfectly true that a too 
fluent tongue is.dangerous in the occupant of the bench, likely 
to betray him into error or indiscretion, it is easy to over-esti- 
mate the wisdom of sphinx-like silence and inscrutability. 
Certainly, the Magistrate who constantly interrupts witnesses 
is sure to confuse them. If he keeps interposing and taking 
the case out of counsel’s hands, he embarrasses him and spoils 
the conduct of his case. Moreover, if he walks too much, he 
is probably not listening and watching the demeanour of the 
witnesses as closely as he might. Nevertheless, the Magistrate 
who hardly ever breaks silence 1s not necessarily profoundly 
wise. Those who have the handling of a case are often helped 
a very great deal by a timely intervention. explaining 1 tentative 
opinion so as to entourage argument or to direct it to ‘the 
essential points of the case. To have no sign at all from the 
Lench from start to finish means {hat no risk can be taken by 
shortening the proceedings or restricting the arguments; where- 
as an intimation that the Magistrate regards certain matters as 
irrelevant or unimportant and desires the issues to,be confined 
within certain limits, defines and lightens the task of the advo- 
cate or the litigant. Without it, he has not the faintest motion 
of what, if any, impression he is m ing. Indeed, he may 
almost be pardoned if he sometimes wonders whetleer he has the 
undivided attention of the bench Occasional interruptions help 
far more than they hinder, provided thgy are (as they would 

e be, one may assume) both timely and, courteous.—w.J., 1929, 


p. 127. = 
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` Ostracism or Reinstatement.—Mr. Justice McCardie spoke 
a true word when he said, at a meeting of the Central Discharg- 
ed Prisoners’ Aid Society last week, that the law was never so 
merciless as society itself. For many of the difficulties he en-. 
counters in his task of re-establishing himself the released 
prisoner bas to thank society rather than the law. So long asi 
employers, fellow workmen, friends and neighbours offer the 
cold shoulder to a man because he has been in prison, the punish- 
ment of imprisonment will continue long after a man’s release.. 
It is, of course, a risk to employ, or to be friend, an ex-convict. 
But many employers can and do offer positions not involving trust 
to men who have been convicted of dishonesty; later on they 
inay even be restored to positions of responsibility. The learned 
Judge said that he felt that there night be two great tragedies 
in a man’s life; first, when the prison gates clashed behind. him 
when he went in to serve his sentence; and, secondly, when they 
clashed behind him when he came out after serving his sentence. 
Then he stood at the gates without friends, money and character. 
Societies may do a great deal, we all knowg but unless society 
backs them up with practical help as well as subscriptions, they 
are grievously handicapped. Ostracism is the most discouraging 
and embittering experience the discharge prisoner ever suffers; 
and as long as we are so foolish and illogical as to attach stigma 
to the imprisonment that is suffered to expiate the offence rather 
than to the offence itself (provided that it results in no more 
harm than a binding over!) so long will the uphill path of the 
ex-prisoner be almost impassable—S.J., 1929, p. 408. 


The Lighter Side of the Law.—An old conveyancer, men- 
tioned by Lord Campbell in one of those , biographical collec- 
tions which were wittily said to have added a new terror to, 
death, is reported to have remarked, in answer to the question 
whether he did not find it exceedingly irksome to be continually 
poring aver old abstracts and such like documents, that it would 
be wearisome were it not that every now and again he came 
across “a brilliant deed.¢ The position i$ much the same with 
those whose lot it is to go through and appraise the papers set to 
candidates in legal examipations. Quite recently it fell to the 
writer of this paragraph to examine a latge number of such 
papers; it was*dull enough work for the most part, but he was 
greatly cheered by an answer to one of the questions. The 
question related to the liability of a married weman who had 
ordered furmiture, for which, when delivered, she had refused 
to pay. | The particular examinee gave it as his opinion that 

S e 
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the married lady was liable to pay the bill, and further, that in 
the event.of not paying, she could be made a bankrupt, but that 
“capital punishment could not be enforced against her!” Whether 
this was intended as a piece of humour was not quite clear. 
Possibly, in the examinee’s mind there was some confusion as 
to the kind of “execulion” that might be levied in the case of 
a married woman, and so the mixing up “execution” with capital 
punishment induced the answer set out above. It was at least 
a safe one.-—S.J., 1929, p. 439. 5 


The Use of Medical Tüles—The prosecution of Colonel 
Kynaston by the Royal College of Surgeons upon charges of 
“wilfully and falsely pretending to be a doctor of medicine,” 
and of using the title “M.R.C.S. Eng.” contrary to the Medi- 
cal Acts, raises once again the question of the discipline of the 
medical profession. The first charge was dismissed by the 
magistrate, and the second was dealt with under the Probation 
of Offenders Act, the learned stipendiary expressing the view 
that the continued fise of the letters M.R.C.S. by a member 
whese name had been removed from the register was illegal. 
If we may respectfully say so, these decisions seem to be found- 
ed upon strict common sense as well as law. Obviously it is 
net right for a medical man whose name has been removed from 
the membership of the Royal College of Surgeons (for what- 
ever cause) should continue to use letters suggesting that he is 
still a member. But the other question—whether he may still 
call himself a “doctor” is more complex. The magistrate found 
there was no “wilful and false pretence,” and the defendant, 
who appeared in person, claimed that as he still held the quali- 
fying certificate of the Society of Apothecaries he was entitled 
to practise and to describe himself as a doctor of medicine. It 
will be interesting to see what, if any, further developments follow 
upon this case—S.J., 1929, p. 474% 


Reckless Idenisficdtion—In Hegdisg. Rose, (1929) (Times, 
44rd July), an important pronouncement was made by Mr. Justice 
Acton: ‘He was prepared to accept that, if a person were kept 
in custady, because ‘of reckless identification, or -identification 
in bad faith, by another person, an action for damages would 
lie’? The jury in the particular instance found for the defend- 
ant, wha is stated to have identified a dark man, with no gold 
tooth, as the accused, who had been edesçribed ase“fair, clean 

shaven, slightly bald and with a gold tooth,” a mistake which 


LVI] THE MADRAS LAW JOURNAL. 145 


indicates considerable carelessness. The real vice of identifica- 
tion in many cases is that the witness, instead of picking out 
the individual whom he recognises or believes he recognises as 
{te man, picks out the individual in the group who most re- 
sembles the one the witness is seeking. It is a trick of the mind 
which needs careful guarding against, but it is the melancholy 
fact that the persons most liable to error are the very ones who 
are mentally incapable of attempting to check the processes by 
which they arrive at a conclusion. That there is a legal remedy 
available in extreme cases of negligent or reckless identifica- 
tion, is to the good, though there is the usual drawback that 
many of the offenders are not worth powder and shot.—S.J., 
1929, p. 489. l 


Tricksters?—The remarkable credulity of the public at large 
has been responsible for many small “shady? money-making 
schemes devised by adventurous characters. One of the latest 
ideas takes the form of a well-dressed maskegi man selling on the 
streets for six pence a sealed envelope said to contain a genuine 
bank-note and something else of value. The origin of this scheme 
can undoubtedly be traced to the offering for sale of genuine 
English £1 notes for six pence for a wager by a man on West- 
minster Bridge some time ago, and many who missed a golden 
opportunity on that occasion fall an easy prey to the non- 
genuine activities of his successors. Some indignation has occa- 
sionally been expressed when the “fraud” is disclosed, but the 
“business” has apparently developed sufficiently extensively to 
attract the attention of the police. At Bow-street Police Court 
on the 27th June a man was charged with attempting to obtain 
money by false pretences by the above methéds. The envelopes 
in question contained an obsolete German mark-note and a racing 
tip which the vendor described respectively as “a genuine bank- 
note’? and “something that might be worth pounds.” The 
Magistrate, describing the case as a border line one, said that 
he believed that it was fraud, but he dealt with the charge as 
one of obstructing the pavement and imposed a fine of 40s. 
Actual or positive fraud has been held to include cases of the 
intentional and successful employment of any cunning, decep- 
tion or artifice used to circumvent, cheat or deceive another, 
and there can be little doubt in the present case that the obviously 
untrue suggestion regardjng a wager coupled with the “genuine 
bank-note” statement constitute a sufficient deception to merit 
the description of fraud. The loss of six pence in these 
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circumstances may be negligible to the majority of people, but 
protection should be afforded to those literally poor innocents 
who are not sufficiently intelligent to realise that one very rarely 
gets something, particularly a bank-note, for nothing.—S.J., 1929, 
p 505. 


Students Claim against Professor. —An unusual case was 
tried recently at Edinburgh when Lewis Coutts, formerly a ` 
student at Aberdeen University, appealed from an interlocutor 
ofthe Sheriff of Aberdeen. Coutts had claimed £5,000 damages 
from Professor Jack, of the chair of English Literature at 
‘Aberdeen on the ground that the Professor had wrongfully re- 
fused him permission to attend the honours English class at 
Aberdeen. The Sheriff decided in favour of the professor, and 
the Lord President, in dismissing the appeal, said that an attack 
upon the professor based upon malice or oblique motive failed 
for want of proof, and that it was also impossible to hold that 
the plaintiff’s academic career was brought to a close by Pro- 
fessor Jack’s declining to allow him to attend his class. The 
reasons for the professor’s action are not set out, but the effect 
of such exclusion would obviously vary, in similar cases, with 
the type of university and the type of lecture. In the ancient 
universities lectures are not usually compulsory Many under- 
graduates never attend lectures at all and yet attain the highest 
honours. In the case of certain lecturers it is said to be more 
comfortable to sleep in one’s bed than in the lecture room. In 
the case of others their lectures are only attended because they 
happen to be examiners. While it is not for a moment sug- 
gested that the average lecture is of this type, nevertheless it 
could hardly be said that a student who was excluded from any 
particular course of lectures at one of these foundations suffer-- 
ed any serious disability as regards his examinations. Far 
otherwise would it be at one ofthe newer universities, where 
lectures are generally compulsory and where the examination 
papers are often based entirely on them. At one of such uni- 
versities exclusion from a course of lectures might wall prejudice 
abtudent in his whole academic career. In any case to estimate 
the measure of damages would be a matter of extreme difficulty. 
= 7., 1929, p- alas . 


i ‘Sunbathing and the Law.—It is eecorded in a newspaper 
that, during the recent tropical weather, two young women took 
a sun-bath on Exmoor near a public road, with, as photographers 
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“might say, 100 per cent. of exposure, treating the curiosity and 
the ‘criticisms of the wayfarers with equal indifference. The 
moral and the theological aspects of the matter are hardly sub- 
jects for these pages, but the question whether these young 
persons offended against the law is within our province. There 
is no doubt, of course, that indecent exposuie is a commén law 
offence in a male, and that it can be committed without any 
evil intent. Thus in R. v. Crunden, (1809) 2 Camp. 89, the 
defendant stripped and bathed off the shore at Brighton, 
in a place where he had often’ done so before, but houses had 
recently been erected near by. No motive was imputed to him 
other than the salutary one of a pleasant dip. On prosecution, 
his counsel pleaded, with some ingenuity, that, if his bathing 
was a nuisance, the new inhabitants had come to it and must 
put up with it. M’Donald, C.B., however, soon dealt with this 
specious argument and held that, whatever place becomes the ha- 
bitation of civilized man, the laws of decency must there be 
enforced. In accordance with the justice of the case, there- 
fore, the defendant was bound over. Qhere does not, how- 
ever, appear to be any record of a woman or girl being prosecut- 
ed for such an offence (unless in the company of a man), which 
may be a criminal act for male persons only. If this is the 
right view, there is an analogy in section 11 of the Criminal Law 
Amendment Act, 1885, under which males only may be indited 
for gross indecency. As to statutory law, section 28 of the 
Town Police Clauses Act penalises every person who, to the 
annoyance, etc, is wilfully guilty of indecent exposure, and sec- 
tion 29 penalises indecent behaviour without qualification. There 
can be no reasonable doubt that these prohibitions would apply to 
hoth sexes, but the Act can hardly runon Exmoor. The indecent 
exposure punished by section 4 of the Vagrancy Act, 1824, 
“with intent to insult any female,” is obviously a masculine 
offence only. Possibly. therefore, these young women were 
within their rights on Exmoor, though they certainly could 
not behave in such a manner in any park or recreation ground 
with properly framed regulations It ‘might be a nice question 
whether a regulation as to decency would be inira vires under 
the L P.A , 1925, section 193 (1) +b). The public ought, of 
course, to have every reasonable opportunity for sun-bathing, 
now its healthful effects are known, but these are compatible 
with exposure which is deemed decent in the twentieth century 
(whatever might havg been the case in the nineteenth) and the 
law should be frameé accordingly.—S.J., 1929, p. 505. 
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The Nationality of Wives—Some of the difficulties of° 
Englishmen who marry foreigners and tire of them are dis- 
cussed on p. 477, ante. These turn on our rigid rule that a 
wonian’s domicile is that of her husband, but difficulties also 
occur in respect of nationality. Thus, by section 10 of the 
Britis? Nationality and Status of Aliens Act, 1914, the wife 
of a British subject is deemed to be a British subject and the 
wife of an alien is deemed to be an alien. But it has been point- 
ed out that a British girl who marries an American does not 
thereby automatically acquire American nationality by American 
Law, and, therefore, is repudiated by both States. On the 
other hand, an American girl who marries a British husband 
retains her American allegiance by American Law, but also be- 
comes a British subject under section 10, supra. The anomalies 
which may arise in this way are discussed in Stocck v. Public 
Trustee, (1921) 2 Ch. 67, in which Russell, J.. held that the 
condition of “statelessness” or “sans patie’? is recognised by 
our law. A stateless person would be an alien, but one who, 
presumably. so long gs he remained in that condition, could 
not be an alien enemy, though, on the other hand, he could not 
have such privileges as might be accorded a definite national. 
A double allegiance would be both awkward and dangerous 
in case of warfare between the respective states claiming a parti- 
cular subject; if there were such persons in ‘England during 
the war, they were, no doubt, interned, a course which made 
for the mutual safety of the nation and the individual. The 
loss of British nationality when a girl marries a foreigner has 
heen represented as a hardship cast on a woman by the “man- 
made law,” but, save in the unhappy event of a war between 
Great Britain and the husband’s country, it is difficult to con- 
ceive of much hardship’ arising. Still, the rules that a woman’s 
nationality and domicile should rigidly follow that of her hus- 
band hardly accord with modern notions of a woman’s place 
in matrimony, and need reconsideration. The difficulty is, of 
course, that a revision of our own laws in this direction would 
merely add to the conflit of laws unless other natians moved 
also in the same direction. The whole matter stiggest$ some 
spade-work at Geneva, to the end that the rules of domicile and 
allegiance should be uniform throughout the civilised world.— 
S.J., 1929, p. 506. s 


° Motor Car as a Dangerous Thing. Rather mare than 
twenty years’ ago Lord (then Mr. Justice) Darling gave it as 
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his opinion in Chichester Corporation v. Foster, (1906) 1 K.B. 
167, that, strictly speaking, nothing can be called “a danger- 
ous thing,” except, perhaps, in the expression used by Mr. Pope 
in regard to “a little learning.” The allusion was apt and the 
observation ‘witty, but the lapse of twenty years and the extra- 
ordinary increase on the roads during that time of the motor 
car, rather suggests that this now almost too-popular vehicle 
must be collocated with “a little learning,” so as to be properly 


described as “a dangerous thing.” Certainly the long list of“ 


road accidents chronicled day by day in the newspapers points 
in this direction, but it is not only when in motion that the 
motor car has the property of being dangerous, it may have 
it likewise when supposed to be safely stabled in its garage. This 
is well illustrated by a recent case in Alberta: Brody’s Limited 
v.Canadian National Railway Company, (1929) 1 W.W.R. 715. 
There the plaintiff occupied the upper part of a building the 
groundfloor of which was used by the defendant as a garage. 
As a result of the act of the defendant’s servant in cleaning with 
gasoline the engine of one of the motor ftucks while the truck 
was inside the building, and while the engine was warm, with- 
out disconnecting the engine from the battery, a fire broke out 
which damaged the plaintiff’s goods and fixtures in the upper 
part of the building. On a claim by the plaintiff for the damage 
occasioned to his goods, it was held that the defendant was liable 
hoth on the ground of negligence and under the rule in Rylands 
v Fletcher, (1866) L.R. 3 H.L. 330, inasmuch as the motor 
truck, in the condition in which it was while being cleaned, was 
a dangerous thing within the meaning of the rule in that famous 
case, which, it will be remembered, lays it down that if a person 
brings upon his land anything which would not naturally come 
there, and which is in itself dangerous, and may become mischiey- 
ous if not kept under proper control, he will be liable in damages 
for any mischief thereby occhsioned, although he may have acted 
without personal wilfulness or negligence—SJ., 1929, p. 506. 


My Friend is too Technical—The word “technical” has 
attained a peculiar significance in the legal profession. It has 
almost become synonymous with bad form; a term of reproach 
damning with its faint praise. The umpire who will give a 
good bat out 1.b.w. without a tremor, the engineer working 
to incredible fractior®s of an inch, the surgeon insisting on 
making ceftain thatehe “has removed all his instruments at the 
conclusion of an operation, all these may go their way sans. 
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peur et Sans reproche. But the advocate who is ever ready to 
protest against the first laxity he detects, who is always con- 
fronting his harassed opponents with unsuspected cases and 
unheard-of dicta soon becomes as unpopular as Tom Brown’s 
friend Arthur, who did Latin prep. because he loved it. In 
some cases, the criticism implied in the word is just. Points 
without substance waste time and take the attention of the court 
from the real issues. Wasting time and distracting attention 
are both bad faults; but they are more often committed by those 
who are not really technical at all, those whom vanity is for- 
ever forcing to their feet and who imagine that unless they are 
up and talking they will pass unnoticed. Often an opponent 
is accused of technicality simply because he has a better know- 
ledge of the law and is resolute to put it to good use. Every 
submission he advances is technical, and this is not to be won- 
dered at, because very much of the law is technical. A parti- 
cular case may be highly technical, but ought it for that reason 
to be avoided as we avoid awkward topics of conversation in our 
daily life? It may vety well be that a dozen or more judges, to 
say nothing of advocates, spent a good deal of time and learning 
in worrying it out., If only in courtesy to them, to say nothing 
of the position case-law is recognised as occupying in our legal 
system, the disliked decision ought to be brought to notice. 
Courts owe more to the “technical” lawyer than they are gene- 
rally disposed to admit. How many times has he not with 
becoming humility reminded tribunals of decisions of which 
they had never heard? How often has he not construed statutes 
which until his masterly hand tore aside the veil had been 
meaningless? And often the moment he walks into court, he 
changes a slovenly happy-go-lucky atmosphere into one of alert- 
ness. No one wants to risk a blunder when so discerning a 
critic is looking on —S.J., 1929, p. 533. 


Tha Appearance of Justice—The Lord Chief Justice in R. 
v. Sussex, JJ., ex parte’ McCarthy, (1924) 1 K.B.-3256; 68 SoL 
J., 253, gave utterance to a profound truth too often overlooked. 
He said, “There is no doubt that it is nat merely of some impor- 
tance, but of fundamental importance, that justice should not only 
be done, but be manifestly and undoubtedly seem to be done”; 
and he, and other judges, have frequently emphasised this im- 
portance. There are two types of mind which approach ques- 
tions of bias or suspicion of bias from*entijrely different stand- 
„points. One set of people will act if not actually forbidden by 
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Jaw; the others consider that the mere fact that a question is 
raised should restrain them from acting. The latter, while, 
perhaps, going too far on occasion, are undoubtedly on sounder 
ground. It is indeed difficult to understand the mind which, 
uninfluenced by expectation of personal advantage, will neverthe- 
less insist on adjudicating or taking a judicial part in pr&ceed- 
ings where their fellows cannot unfairly be disposed to regard 
them as being unduly biased. The same considerations arise 
upon applications for change of venue, which ought to be re- 
garded benevolently. It is pleasing to see an American court 
changing the venue on the ground that sixteen persons charged 
with conspiracy to murder a chief of police could hardly get a 
trial in the normal course which would have “every appearance 
of fairness”, though it might in fact be a fair trial. This deci- 
sion shows a thorough grasp of the principles upon which Anglo- 
American jurisprudence has been laboriously constructed by 
generations of lawyers intent on producing confidence in the 
administration of justice—SJ., 1929, p. 534. 
e 


Legal Research and the Judictary.—A pleasant story has 
come down to us of a barrister entering the court with a great 
bundle of books, which, on seeing, a quizzical lay friend asked 
what they were for, as he had assumed that all counsel knew 
the law. “So we do”, was the witty reply, “these books are for 
the judges”. To the lay mind it appears paradoxical that the 
eminent men whom the State places on the bench to administer 
justice have to be primed with the law on each subject that is 
brought before them by the citation of the relevant authorities; 
but judges, even the most distinguished, arg human and have not 
in their minds a ready-made storehouse of law from which they 
can draw rules for the decision of every dispute that arises. It 
has indecd been whispered that occasionally some judgment, in 
which the law is set out with a masterly cogency of reasoning 
and lucidity of statement, has been vicariously prepared, the re- 
puted authos having invoked the aid of another to grapple with 
the difficulties of the question involved; but in this country we 
have not gone the length of advocating legal research specially 
for the benefit of our judges, as has recently been done by a 
member of th® New York bar, who, in a letter read at a found- 
ers’ day dinner of the Lawyers’ Club of the University of Michi- 
gan, suggested the giving of “free, confidential. legal advice to 
judges, hig® and low, ag one of the directions which legal re- 
search should take”. It seems a somewhat novel development . 
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of the function of the legal researcher, whom we have hitherto 
regarded as one who explored the early history of law and 
procedure with the object of elucidating what is obscure in the 
system of to-day, and not as one who answered legal queries for 
the judiciary. But, after all, a judge may obtain his informa- 
tion &s best he can, and possibly there may be scope for this new 
form of research—SJ., 1929, p. 547. 


Litter —To fine a man for dropping a few omnibus tickets 
in the street, or for throwing away nutshells in a park, seems at 
first sight a piece of grandmotherly interference. If, however, 
hundreds of thousands of people every day litter the public 
streets and parks, and if every week-end beauty spots all over 
the country are defiled by the rubbish of innumerable untidy 
picnic parties, the evil assumes large proportions and it becomes 
clear that the many who contribute a little to the large sum- 
total ‘must be taught somehow that this new national fgult is to 
be conquered. Educating children and appealing to adults may 
have some effect, bůt apparently bye-laws and fines are also 
necessary. The Home Office has lately been considering the 
framing of a model bye-law for the use of local authorities. In 
the enforcement of such bye-laws)it is necessary to preserve a 
sense of proportion and reality. Penalties need hardly be severe 
for small acts of thoughtlessness, but, equally, prosecutions 
should not be ridiculed-as vexatious. Paraphrasing a famous 
dictum, magistrates might well say: “You are not fined for 
throwing down 4 little paper, but in order that others may not 
throw down paper.”—S.J., 1929, p. 560. 


Very Mixed Bathing—Many of us can remember when 
bathing was a matter of considerable restriction. Without a 
machine or a tent, it was usually allowed before 8 A.m. or after 
8 r.m., and it was never mixed. Bye-laws were strictly enforc- 
ed; "ifideed, very few people had the temerity to disregard them. 
We should be sorry to go all the way baok; mixed bathing, in the 
friendly, family party style, is the best bathing of all. But 
surely there might still be limits! Seaside and riverside at this 
seasot’of:the year are abandoning, or so it seems in many parts, 
every restriction as to time and place. What used to be quiet 
little haunts are now noisy rendezvous for bathers of both sexes 
who dress anc undress with little regard for passers-by, and 
who often spend a great deal of time ashore in costtimes which, 
. While decent enough for the actual bathe, are quite inadequate 


Lvi] THE MADRAS LAW JOURNAL. 153 
for prolonged use on land. We think that without being either 
prudish or offensive, authorities might insist on a little more 
observance of restraint. Talking of bathing (one may surely 
digress a little in the Long Vacation), the Marlborough Street 
magistrate expressed considerable surprise upon learning last 
week that a woman police constable was on duty in Hyde Patk 
guarding the approach to the boys’ bathing place and warning 
off women who approached too closely. He, not unnaturally, 
but perhaps not quite seriously, suggested that sex equality de- 
manded that a male officer should be told off to guard the girls’ 
bathing place. It certainly seems very mixed.—S.J., 1929, 


p. 561. 


Marriages of Convenience —Magistrates dealing with 
matrimonial cases involving desertion or neglect to maintain 
occasionally find themselves confronted with legal problems of 
some diffculty, and the common, airy disposal of such cases as 
matters of common sense involving no laW is likely to lead to 
some bad mistakes. For example, agreements to live apart, 
made after marriage, have often to be considered as having an 
effect upon the question of alleged desertion. These sometimes 
present difficulty; but, at all events, it is beyond doubt that such 
an agreement may be valid. Less common, and, therefore, more 
likely to lead to error, is the case of an agreement made before 
marriage. The Willesden bench had an instance of this kind 
last week, when the husband produced a document which he 
said his wife signed before marriage in order to make the mar- 
riage conditional. It read: “I agree that my marriage is purely 
formal, to assist me through the birth of my child, after which 
I agree to annul the said marriage.” The chairman rightly 
pointed out that individuals had no power to annul marriages. 
The wife denied signing the document, and apparently the 
magistrates believed her. The husband was ordered to pay- 
maintenance for his wife and child. e Furthermore, it may 
be pointed out that even if a woman did sign such a document 
before marriage, it would clearly be invalid as being contrary 
to public policy. Couples who have tried living together and 
made a failuxe of it are allowed to make lawful agreements to 
live apart; but any such agreement made before marriage would 
be of no effect whatever.—S.J., 1929, p. 561.” 


t 
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BOOK REVIEWS. 


_. THE TRIAL oF JEAN Prerre Vagur Notable British 
Trials Series. Published by Messrs. Butterworth & Co. (India), 
Ltd. e Price Rs. 6-8-0. 


As in many other cases of this kind, here also a woman was 
the cause of the murder of Mr. Alfred Poynter Jones by Jean 
Pierre Vaquier who was passionately in love with the former’s 
wife. The story of the infatuation of the Frenchman for Mrs. 
Jones and the consequent illicit connections he had with her have 
been narrated with all the details sufficient to make the introduc- : 
tion to this volume gratifying the avidity of a reader of romance. 
The tragic end of Mr. Jones resulting from poison he drank 
from a bottle which contained strychnine, is really moving. The 
prosecution, ably conducted by Sir Patrick Hastings, K.C., the 
Attorney-General, leaves nothing unsaid or undone in making 
out that the accused was entirely responsible for that monstrous 
act. The defence by Sir Henry Curtis Bennet, K.C., impresses 
us how much he had to contend against a good deal of strong 
evidence for the prosecution. The charge to the Jury of Justice 
Avery clearly shows us how many are the circumstances which 
go to prove the case against the man in the box. This volume is, 
of course, a good addition to the Trials Series.—K.C. ; 





THe Cope oF CRIMINAL Procepure, by Dinesh Chandra 


Roy, M.A., 8.1., Advocate, High Court, Calcutta. Published by 
Messrs, Butterworth & Co., Ltd. Price Rs. 15. 


We welcome this work from the pen of one who is familiar 
to us by his commentary on the “Indian Penal Code.’’ One chief 
merit of the book under review is that the author has taken the 
trouble to give under each sectioa the history of the law by 
noting the corresponding sections in the former Codes. The 
afilendments are given prominence by being printed in italics 
and their effect is statéd with clearness and precisien. Reports 
of the Select Committee and Statement of Objects and Reasons 
have been freely quoted wherever useful. In the citation of 
case-law, the learned*author has displayed nice discrimination. 
He has grouped all the relevant and leading casef under appro- 
priate headings and has also critically examined them in the 
light of the statutory amendments. . 

The value of this work would have been consfderably en- 
. hanced if Mr. Roy had taken some pains to give an accurate 


LYI] THE MADRAS LAW JOURNAL. 155 


text of the sections as amended up-to-date. There is no up-to- 
date Govemment Edition of the Criminal Procedure Code, the 
last edition having been brought up to September, 1923. Since 
then, several changes have been made by various enactments. lt 
is unfortunate that the several of the amendments introduced 
since- 1923 should have escaped the notice of the author, for 
example the amendments inserted by Act X of 1927 in S. 55 
(1), cl. (6) and in the second proviso to S. 188; by Act VIII 
of 1925 in S. 98; by Act II of 1926 in S. 202; by Acts XXXII 
of 1925 and XXXIV of 1926 in sections 4, cl. (j), 266, 364 
and 365; the addition of section 295-A by Act XXV of 1927 in 
Ss. 99-A and 196; the omission of the words “with the like sanc- 
tion” in sub-section (1) of S. 269 hy Act X of 1927; the inser- 
tion of cl. (aa) by Act XXIII of 1925 and addition of the 
words “or Air Force” in cl. (g) by S. 2, Schedule I of Act X 
of 1927; the substitution by Act VII of 1924 of the words 
“sub-section (2)” in sub-section (3) of S. 541; the substitution 
and addition by Act X of 1927 in S. 549; the substitution of “six- 
teen’’ for “fourteen” years by Act XVII$ of 1924 in S. 552; 
and the addition of the words “sub-sec. (1)” after S. 562 by Act 
VII of 1924 in S. 564. Some of the amendments in Sch. II have 
also been left unnoticed, for example, the omission of S. 159 by 
Act XX XVII of 1925; the addition of S. 295-A by Act XXV 
of 1927; the-addition to S. 376 by Act XXIX of 1925; and the 
repeal of Ss. 490 and 492 by Act III of 1925. In Schedule 
III, the repeal by Act XXXVII of 1925, of No. (16) under 
the ordinary powers of a Magistrate of the third class, and 
of Nos. 15 and 16 under the ordinary powers of a District 
Magistrate, have not been noted. 


Perhaps such shortcomings as the above have to be over- 
looked as inevitable.in a work of this magnitude. We have no 
doubt that the author has succeeded in his main aim, as stated 
in his Preface, of bringing dut a work useful to the Profession. 
The get up and printing are attractive and the price is not 
high —M.4.K. ° 





THE Law APPLICABLE TO KHOJAS AND Coroni MEMONS, 
by S. R. Dongerkery. Price As. 8. i 

This small pamphlet deals mainly with-the question to what 
extent the rules of Hindu Law apply in the case of the Khojas 
and the Cutchi Memons and the grounds one which the rules 
have been Applied tothe. To avoid any confusion the learned 
writer had dealt with the case-of Khojas and Cutchi Memons, 
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separately in considering how far the rules of Hindu joint 
family law has been applied to each. The personal law appli- 
cable to these communities has been traced from the earliest 
decisions of the British Courts and the lucidity with which the 
basis of the application of certain parts of the’ Hindu Law to 
these communities has been stated will, we feel sure, remove 
some of the popular miscogceptions underlying them. The 
aythor has also given the provisions of the Cutchi Memons Act 
of 1920 with subsequent amendments and has added his notes 
to the sections. We have no doubt that this short monograph 
will tend to a clear and correct understanding of the law on 
the subject. 


Law AND PROCEDURE IN EXECUTION AND MISCELLANEOUS 
Matters, by Messrs. Nirmal Kumar Sen, M.A., B.L. and Anil 
Kumar Das Gupta, B.L., 1929. Published by M. C. Sarkar & 
Sons. Price Rs. 4. 


We are aware of only one other book dealing with the topic 
of Execution; and it was published some years back in Madras. 
The volume under review collects together the provisions of the 
Civil Procedure Code, the Indian Limitation Act, the Provincial 
Small Causes Courts Act and the Bengal Tenancy Act dealing 
with the execution of decrees and orders. The learned authors 
have given full commentaries on the provisions bringing the 
case-law thereon up-to-date. There are also chapters dealing 
with arbitration and miscellaneous matters before and after 
decree, such as arrest and attachment before judgment, injunc- 
tions and. receivership, where the provisions of the Civil Proce- 
dure Code on these subjects have been given with commentaries. 
We hope that this book will be found useful to lawyers in their 
practice. 


THE LEGAL PRACTITIONERS ACT, by Khitish Chandra Chak- 
ravarti, B.A., B.L., 3rd edition, 1929. Published by M. C. 
Sarkar & Sons. Price’ Rs. 3-8-0. A à 


In this edition the learned author has thoroughly revised 
and brought up-to-date his commentaries on the Legal Practi- 
tioners Act. The case-law has been noticed down to July of this 
year. The usefulness of the book can be judged from the fact 
that the author has also given all the prior Legal Practitioners 
Acts and the rules made by the various High Courts as well as 
the Bar- Councils Act of 1926 with it? later amendtnents, 
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BURDEN OF PROOF IN ACTIONS FOR MALICIOUS 
PROSECUTION. 


In these days of proverbial conflict of decisions, it is indeed 
a relief to find unanimity of judicial opinion on even a single 
question of law. But it is due to an irony of fate that certaiu 
time-honoured propositions of doubtful soundness continue to 
rule the legal world, with unquestioned authority, while others 
obviously correct are time and again doubted. It seems to me 
that the law as to the burden of proof in actions fot malicious 
prosecutions requires revision and the purpose of this article is 
to draw the attention of the Bench and the Bar to that need. 

It was always enunciated in the following familiar terms: 
“In an action for malicious prosecution, the plaintiff has to 
prove, that he was innocent of the charge upon which he was 
tried, and that the prosecution was instituted against him with- 
out any reasonable or probable cause.” I have not herein includ- 
ed certain minor points, which also the plaintiff has to prove, 
as they are not necessary for-the purpose of this discussion. It 
is somewhat perplexing to find out, how the doctrine that the 
plaintiff must prove hissinnocence was evolved at all. Recently 
the Privy*Council declared that the proposition of law “that the 
plaintiff must prove that he was innocent of the charge’’ was an 
erroneous one. (Balbhaddar v. Badri Saf.) As suggested by 
their Lordship&, the erroneous view should have arisen from, and 
continued to rest on, a confusion of pleadings with proof. In 
cases where the plaintiff had not been formally discharged or 
acquitted, ad the prpsecutions had ended in his favour other- 





1 (1926) 5I M.L.J 42 (P.C) 
U r 
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wise—by the Crown entering a Noble Prosequi for instance—it 
is usual and nafural for him to aver that he is innocent of the 
charge laid at his doors. So universal and invariable had the 
practice of making such an averment become, that practitioners 
and Judges considered that it was incumbent on the plaintiff to 
prove it, to entitle him to any relief. In the English Law, the 
plaintiff was only required to prove “that the proceedings com- 
plained of terminated in his favour.” Vide Basebe v. Matthews.’ 
If the proceedings complained of are, from their nature, such 
as could not so terminate, the plaintiff is not even required to 
prove “that they terminated in his favour.” Vide Steward v. 
Gromett® and R. v. Doherty.“ In the recent Privy Council case 
Balbhaddar v. Badri Sak* Viscount Dunedin, who delivered 
the judgment for the Board, has said as follows:— 


“Proposition 2, as stated, is quite erroneous. (Proposition 
2 referred to is this: ‘In an action for malicious prosecution 
the plaintiff has to prove that he is innocent of the charge’). 
It should be ‘that tHe proceedings complained of terminated in 
favour of the plaintiff if from their nature they were capable 
of so terminating’. This phraseology may be found in the judg- 
ment of Montague Smith, J., in Basebe v. Matthews’. This 
Privy Council decision may be taken to have cleared the con- 
fusion of thought and the error of view that prevailed 
as regards one of the two aspects taken up for discussion. 


About the other one, unfortunately, a large measure of 
inconvenience prevails both here and in England. But whereas 
the English Law appreciates the difficulties and inconveni- 
ences of the law, as át is propounded, the Indian Law does not. 
The rule. as generally enunciated is “that the plaintiff must prove 
that the prosecution was instituted without reasonable or pro- 
bable cause.” Let us examine the position minutely. The cri- 
minal proceeding is started either on facts within the personal 
knowledge of the complainant or on information conveyed to 
him by persons: with personal knowledge of such facts. In the 
former case, the only question for the Court to decide will be 
whether the charge was true or false, and there is no room for 
the application of the theory of “reasonable and proper cause.’’ 
(Let me make myself clear. A prosecutes B afleging that he 
saw B steal and the prosecution terminates in B’s favour. When 
B sues A for damages for malicious presecution, the simple and 





_ A eo 


1 (1926) 51 M.L.J. 42 (PC). 2 (1867) L.R.2C.P 684-16 LT. 417. 
3. (1859) 7C.B. (NS) 191 4 (1810) 13 East 171 
e es 
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real question for the Court to decide will be whether B com- 
mitted theft as alleged by 4 or not. The finding of the Criminal 
Court, though conclusive for the purpose of showing that the pro- 
secution has terminated in B’s favour, is not binding on the Civil 
Courts which have to hear the evidence and arrive at their own 
findings as to the truth or falsity of the charge.) This aspect 
is laid down in S/ubrats v. Shamsuddin® and in Radhe Lal v. 
Munnoo.° In the latter case Sir George Knox, following the case 
in Hira Lal v. Bandhw Bhagat,’ held that “where the 
charge is one which must have been true or false 
to the  defendant’s knowledge, and in which 
there could be no mistake on his part, no question of 
reasonable and probable cause arises.” In the former case 
Justice Sulaiman held, following Hira Lal v. Bandhu Bhagat’ 
and Radhe Lal v. Munnoo* as follows:—‘“If, as in the present 
case, the defendant pleads that his complaint was true and leads 
evidence to substantiate it, the question of truth or falsity of the 
complaint may arise at the instance of the defendant. And when 
such facts are professed to be within the knowledge of the de- 
fendant, the question of the truth or falsity*of the complaint may 
also determine the question of want of reasonable and probable 
cause.” 


But, where the charge is laid on facts not within the com- 
plainant’s knowledge, but communicated to him by informants, 
he cannot of course be expected to vouch for the truth of the 
facts alleged, though he ought to satisfy the Court that on the 
information furnished to him he acted bona fide, and as any 
man of ordinary prudence would have done. He ought to lay 
on the table the information he had and the existence of cir- 
cumstances justifying the institution of the complaint. It is 
not enough if at best he has only reason to suspect the plaintiff. 
(Busst v. Gibbons* followed in Ahmedbiat v. Framji Edidji) 
That means, he is expected éo make due and full enquiries and 
satisfy himself about the truth of the charge he intends to for- 
mulate. In such cases, the question for adjudication will not be. 
whether the charge is érue or not, but only whether the defend- 
ant had feasonable and probable cause to institute the criminal 
proceedings in question. 





5. (1928) PL.R 5 A 713 
6. (1913) 18 I.C. 280 

7 AWN. (1889) 189 

8 (1861) 30 L.J. Ex 75 
9 (1903) I.L.R. B B 226 
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In both these cases, it would seem obvious, that the*defend- 
ant must prove, that the charge is true or that he had reasonable 
and probable cause to institute the proceedings But, unfortu- 
nately, the Courts have always thrown the burden of proof on the 
plaintiff in both the cases. This practice, founded on case-law, 
is a serious invasion of natural rights, and a negation of well- 
recognised rules of evidence. It is always embarrassing to th: 
practitioners and the Judges who have simply to follow the law 
as it is. The issue on this head is invariably in the following 
form:—‘‘Was the proceeding instituted against plaintiff without 
reasonable and probable cause.” It is cast in that form on the 
basis of authorities too numerous to mention which lay down that 
the plaintiff must prove that the prosecution was instituted with- 
out reasonable and probable cause. 


When the plaintiff is called upon to prove either that the 
charge is false or that defendant had no reasonable and probable 
cause to initiate the proceedings, he is called upon to do the im- 
possible, which I submit, is an invasion of natural rights When 
he is called upon to ‘prove that he did not steal or assault, he is 
called upon to prove a negative. It is a well-known rule of evi- 
dence that the negative does not admit of direct and simple proof 
of which the affirmative is capable, and that he who avers a posi- 
tive statement of facts must prove those facts. Does it not seem 
obvious that 4 who alleges that he saw B steal should alone prove 
that averment, because it is within his special knowledge, and 
B should not be called upon to lead evidence in the first instance 
that he did not. Sections 101. 103 and 106 of the Evidence 
Act may be usefully referred to Similarly again, when the 
question is whether the defendant had reasonable and probable 
cause, the only persén who can swear to the definite facts and 
circumstances justifying the proceeding is the defendant. For 
reasons mentioned above, the Plaintiff cannot be expected to lead 
evidence about facts and things within the personal knowledge 
of the defendant only. Apart from these two points of view. 
one is inclined to ask why the law as to burden of proof in actions 
for malicious prosecution should in any way differefrom the 
law governing other actions. I can perfectly understand a spe- 
cial rule of evidence shifting the burden of proof in cases where 
for one reason or other presumptions exist. Iseit possible to 
predicate that in an action for malicious prosecution there is a 
presumption to start with, that the plaintiff is guilty of the 
charee he was prosecuted for or that the proceeding must have 

heen instituted with reasonable and probable cause? It is not. 
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It is an ełmentary rule of jurisprudence that everybody should 
be presumed to be innocent unless and until the contrary is 
proved and therefore there is no justification whatever for throw- 
ing the initial burden on the plaintiff. In cases where the com- 
plaint is filed on information, no presumption that it was filed 
with reasonable and probable cause will arise either. Prestynp- 
tion of good faith exists only in favour of officers and official 
acts and not in favour of the private transactions of other 
individuals. 


The plaintiff is thus placed in a very perplexing situation. 
He realises he is called upon to do the impossible. He feels the 
injustice done to him by the malicious prosecution and the 
absolute necessity to seek reparation in a Court of 
Law. All that he can do, he does. He enters the witness box 
and swears about his innocence and challenges the other side to 
rebut his evidence. In practice, however, Judges have to, and 
do rest their findings on the evidence led by the defendant. In 
addition to the initial awkwardness to which the plaintiff is thus 
exposed, he is also made the target of attack in cross-examina- 
tion, when the defendant’s counsel can easily fling dirt at his 
character, honesty, reputation, etc. Very often, the innocent 
plaintiff easily survives the imputations. But all this need not 
be if the law were what it ought to be. Justly realising the 
extremely doubtful and flimsy character of the rule requiring 
the plaintiff to prove the above facts, it is laid down as follows :— 
“The plaintiff in proving the absence of reasonable and probable 
cause has to prove a negative and in general need only give 
slight evidence of such absence.” (Cotton v. James and Taylor 
v. Walliams). Why, I ask, should one respect a rule which is 
admittedly unsound on principle and difficult in practice, unless it 
be on the ground of stare decisis. In a matter of mere practice 
as to evidence, there can be no question of stare decisis either 
We have only to hope that some courageous Judge will boldly 
expose the fallacy of the existing rule, and revise the faw as 
to burden of proof in actions for malicious prosecutions. 


, ° Vv: VENKATACHARIAR, 
Advocate, Tirssvarur. 


10. (1830, 1 B & Ad. 128 
— 11. (1831) 2 B. & Ad. 845, 857. 
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SUMMARY OF ENGLISH CASES. «e 


STEPHEN v. Cooper, (1929) A.C. 570. 


Workmen's compensation—Driver of a iwo horse mower 
for cutting corh—A tempting to refix a loosened chain—W ork- 
may abandoning the proper procedure and following a dangerous 
course—Omitting to put the cutting blade out of gear—Horses 
bolting off—Accident to workman—“Added peril” or “out of 
and in the course of employment.” 


A farm servant who was working as a harvest hand was 
engaged in driving a two horse mower for cutting corn. While 
driving the mower, a chain hooked to the backband of one of 
the horses became unhooked and had to be rehooked. The 
servant without putting the cutting blade out of gear walked 
along the sloping pole balancing himself as he went. The 
horses suddenly started forward and the servant losing balance 
fell on the blade and was permanently injured. The proper 
method of refixing the chain was not followed by him but this 
dangerous course was taken. 


Held, the injury was sustained by an accident caused by an 
“added peril” to which the workman exposed himself by his 
own conduct and was not due to an accident arising out of his 
employment. The question in all these cases is whether the 
course taken by the workman was prompted by his own indo- 
lence or purely for his own convenience, and not in the interests 
of the work, or whether it was part of the injured workman’s 
employment to hazard, to suffer, or to do that which caused the 
injury. 

Lancashire nd Yorkshire Ry. Co. v. Htghley, (1917) A.C. 
352 followed. è 


Doctrine of “added peril” discussed. “ 


e_o 


In re RAINE. TYERMAN v. STANSFIELD, (1929) 1 Ch. 716. 
Will—Pecuniary legacies to godchildren contingent on their 
attaMing 21—No provision for payment of interest bn legacies 
towards matnitnance—If the intermediate interest can be paid 
towards maintanancé—Testator not în loco parentis to legatee. 


By a will, a testatrix gave certain pecuniary legacies to 
her godchildren if and when they should attain the age of 21 
years. One child was 9 years and anéther 14 years of age at 
the testatrix’s death. The question afoseeif the intome arising 
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from the contingent legacies could be paid towards the main- 
tenance of the children. The will contained no express power 
of maintenance. 


Held, the Law of Property Act does not deal with pecu- 
niary legacies and therefore the law prior to the Act alone 
applied. According to it, the legacy will bear interest for main- 
tenance if the testator stood in loco parentis to the infant. But 
a contingent legacy to an infant towards whom the testator does 
not stand in loco parentis and which is not directed to be set apart 
for the benefit of the infant bears no interest either for mainte- 
nance or otherwise until it vests. 


In re Boulter, (1918) 2 Ch. 40 followed. 
In re Moody, (1895) 1 Ch. 101 distinguished. 





In re Goocu. Goocu v. Gooca, (1929) 1 Ch. 740. , 


Will—C odicil—Settlement prior to will and codicil—Codicil 
referring to the setilement and directing the fund under the codicil 
to be held on the same Trusts as settlement so far as then appli- 
cable—Settlement varted by Divorce Court—lIf the codicil settle- 
ment also varied. 


By his will, a testator gave his residuary estate to trustees in 
trust for his children who should attain the age of 25 years. By 
a later codicil, he declared that the share of his son Eric should 
be held, as to a moiety thereof in trust to pay and make over 
the same to the trustees for the time being of a marriage settle- 
ment, dated September 23, 1916, to be held by them upon the 
trust of that settlement “so far as the same should be then 
applicable and capable of taking effect.” Under that settlement, 
a fund was vested in trustees áo Eric for life and on his death 
to his wife G during widowhood and to Eric’s children after 
them. ‘After the testator’s death, Eric’s marriage with G was 
dissolved and the settlensent of 1916 varied by Court giving G 
an immediate life-interest and the question arose if it varied 
also the trust under the will referring to “the settlement. 


Held, to construe the will so, will be not to give effect to 
the intention either of the Court or of the parties to that order. 
The effect of the codicil is not to put the will fund into the 
settlement so that from’ and after the testatrix’s death every 
change in the benefictal interest in the fund originally settled 
will necessarily be accompanied by a corresponding change in 


# 
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the beneficial interest in the fund, which is added to the settle- 
ment fund by the codicil. 


In re Campbell’s Trusts, (1922) 1 Ch. 551 followed. 





COTTER v. NATIONAL UNION or SEAMEN, (1929) 2 Ch. 
58: 98 L.J. Ch. 323. 


Trade Unton—Resolutions intra vires—Action against the 
Union by a few members thereof to restrain the Union from 
acting om the resolutions—Resolutions contended to be invalid 
on account of some twregularities—Action if maintainable by 
individual members. 

Some members of the respondent Trade Union brought an 
action to restrain the Union from carrying into effect a resolu- 
tion passed by the Union at its general meeting to lend without 
interest £10,000 to another non-political Union. The grounds 
were: (1) its beigg wira vires, and (2) irregularities in the 
meeting. f 

Held by the Court of Appeal affirming Romer, J., that the 
grant of the loan was inira vires and as for the irregularities, 
they were mere-matters of internal, management of the company 
which do not give a right to individual members of the company 
to come in their individual characters to seek to put an end to 
those proceedings. The rule in Foss v. Harbottle (2 Hare, 461) 
that if an act is intra vires the corporation, and therefore one 
which could be sanctioned by the majority of the corporators pro- 
perly assembled-in general meeting, the Court will not entertain 
any proceedings against that act unless when brought by a major- 
ity of the members, applies to trade unions also inasmuch as a re- 
gistered trade union is a legal entity like other corporations, not- 
withstanding the fact that by S. 8, Trade Unions Act, 1871, the 
estate of the Union is vested in the Union for not merely the 
“benefit of the Trade Union” but of the members thereof also. 





In re SMALLEY, SMALLEY v. SCOTTON, (1929) 2 Ch. 112. 


Will—C onstruction of —Bequest “unto my guife Eliza Ann 
Smalley” -—Lawful wife Mary Ann Smalley—Bigamous marri- 
age of testator with Elisa Ann Mercer—Latter known in neigh- 
bourhood by repute as his wife—Teshator’s intention. 

A testator (Arthur Smalley) by his will gave all his pos- 
sessions to “my wife Eliza Ann Smalley.” He had a lawful 
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o 
wife and a false wife by a bigamous marriage, one not known 
to the other. The testator was living with the bigamous wife. 
The will was produced by her as having been given to her. 


Eve, J., held that the gift to “my wife” was sufficient to 
identify the woman as his lawful wife and evidence of inten- 
tion was not admissible. 


Held, by the Court of Appeal reversing Eve, J., that the 
word “wife” can be used in the secondary sense to includé a 
wife by repute. Neither claimant answers to the description 
strictly and therefore the surrounding circumstances can be 
looked at to ascertain the true intention. 


Doe v. Rouse, (1848) 5 C.B. 422 applied. © “0 ~ 





Rex v. HUNDINGDON Cone AUTHORITY, (1929) 1 
K.B. 698: 98 L.J.K.B. 331. - 


Licensing—Confirming Authority—First decision to issie 
license wunconditional—Alteration at a subsequent meeting pur- 
suant to Licensing Justices’ dectsion—If PORES must be heard 
again—Proceedsnigs if judicial. 


On the application for a new license to certain premises 
in the county, the Licensing Justices decided to grant a license 
unconditionally after hearing both parties, but the Confirming 
Authority added two conditions to the grant of the license. The 
Licensing Justices accepted only one of the conditions and the 
Confirming Authority thereupon at a later meeting confirmed 
the license subject to that condition, But no notice was given of 
the later meeting to the interested parties nor were they heard 
on the conditional issue of the license. . i 


Held (by Lord Hewart, C.J., and Acton, J., Avory, J., 
dissenting), that the Confirming Authority were not bound to 
hear the parties again, they having heard what all the parties 
had to say in the first instance; nor does the fact that some 
members who heard ig the first instante were absent on the 
second octasion invalidate the proceeding inasmuch as a clear 
majority of those who were present at the first meeting voted 
at the second meeting also. . 


Held, bythe Court of Appeal reversing the majority of the 
Division Bench, that the Confirming Authority when consider- 
ing the question are aeting judicially and must exercise their 
functions judicially., Accordingly it was incumbent on the 
Authority to meet again and hear the counsel and the other , 

y 2 ° 
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parties concerned in the matter. Also the Confirming Authority 
ought to be composed in the same way on both occasions. - 





PRINCESS Parey Orca v. Weisz, (1929) 1 K.B. 718: 98 
L.J°K.B, 465. 


International Law—Soviet Republic—Recognition of— 
Setmare of goods and sale thereof—Sale if valid and passes a 
good title to the purchaser—Independence of foreign Govern- 
ments. 

Against the plaintiff’s will, a section of revolutionaries 
in Russia, whose act was subsequently adopted by the Soviet 
Government, took possession of the contents of her palace at 
Paley. The Soviet Government was recognised by the Poli- 
tical Department of the British Government in 1924. The pro- 
perties in question in the action were in England in the posses- 
sion of the defendants who claimed it by a sale from the Soviet 
Government. > 


Held, following Oetjen v. Central Leather Co. [246 U.S. 
297], that when a Government is recognised by the Political De- 
partment of our Government as the de jure Government of the 
country in which it is established, such recognition is binding on 
the Courts, and is retrospective in effect so as to validate all the 
actions of that.Government. Every sovereign State is bound to 
respect, the independence of every other foreign State and could 
not inquire into the validity of such State’s acts. 





Brown v. DAGENHAM Ursan District Counc, (1929) 
1 K.B. 737. 

Local Govertment—Urban District Coutctl—Dismissal of 
Assistant Overseer without notice*-Power to remove him at will 
—Contract to give three months’ notice—lIf entitles clerk to 
three months pay. à 


e 

~ ^ A clerk and Assistant Overseer of Dagenham CSuncil was 
absent on three weeks leave when, without hearing him, he was 
dismissed from office for alleged misconduct by a resolution of 
the Coyncil. Under the contract of appointment Re was to have 
three months’ notice. 

Held, the plaintiff was entitled to arrears up to the date of 
removal but not to further salary for three months*-the period 
. of notice. The statute by S. 189 (Public Health Act, 1875) 
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empowered the Council to dismiss at their pleasure and the 

Council cannot divest itself of that power by a contract incom- 

patible with it. The Court will not substitute its view of the 

misconduct—if true or not. 





Hosss v. Tintrinc & Co. anp Hosss v. NOTTINGHAM 
JourNAL, (1929) 2 K.B. 1: 98 L.J.K.B. 421. 


Defamation—Libel—Defendanis paying a certain sum as 
damages for alleged lib—No plea of fusttfication—Plea of 
initigation of damages based on same facts—Defendant if en- 
titled to cross-examine plaintiff as to his character—Jury inter- 
vening and ittimating to the Judge that evidence was enough— 
Failure of Judge to mention tt to counsel—Judge "ot summing 
up—Unsatisfactory trial. 

After the conviction of the plaintiff for an attempt to 
blackmail an Indian Prince, Mr. 4, defamatory articles appear- 
ed in the defendants’ papers purporting to give the previous 
history of his life. The plaintiff also pleaded an innuendo 
which was practically a repetition of the alleged libel. The de- 
fendants without pleading justification paid into Court 205. as 
sufficient damages for libel and denied the’ innuendo. The 
plaintiff sought to prove that but for the Solitaiy instancë in 
A’s case, his character was clean. The defendants’ counsel 
cross-examined the plaintiff by putting to hirr ‘specific incidents 
which were not mentioned in the libel. The cross-examination 
was allowed in spite of objection. In the middle of the exami- 
nation, the jury intervened and intimated to the Judge that 
they had heard sufficient evidence. The plaintiff’s counsel there- 
upon addressed the jury and the jury found for the defendants 
without any summing up by the Judge. 


Held, the trial was unsatisfactory. Though the cross- 
examination may be admissibfe in so far as it tended to shake 
the credit of the witness, matter of justification cannot be given 
in evidence in order to mitigate the damages. 


Scott Y. Sampson, (1882) 8 Q.B.D..491: 51 eat as 380 
followed. 


The jury must have been told that their intervention’ be- 
fore the plainfiff’s case was closed was not proper and they 
should have been directed with regard to the effect of the cross- 
examination. The communication from the jury-should have 
been mentiorfed to counsel’ also. 
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FLEETWOOD-HESKETH v. FLEETWOOD-HEsKETH, (1929) 

2 K.B. 55: 98 L.J.K.B. 353. 

© Construction—Separation deed between husband and wifc— 
Covenant by husband to pay super-tax on wifes income except 
in respect of her separate income in excess of £1,400—Method of 
assessing husband’s Kability to super-tax. 

By a separation deed, the husband covenanted to pay his 
wife. £3,000 and to discharge all super-tax “payable in respect 
of the income of the wife not coming to her under or by virtue 
of this indenture not in excess of £1,400 for any year.” The 
wife’s separate income exceeded £1,400 in one year and the 
question arose as to the calculation of super-tax payable by the 
husband for his wife. 

Heid, that in order to ascertain the amount of super-tax 
payable by the husband in respect of the wife’s income, the pro- 
per way is not to marshal the two parts of the wife’s income 
so as to prefer one part to another but to apportion the super- 
tax payable on the total income of the wife between them in 
the ratio of £1,400 to the total income, excluding the £3,000 
under the deed. 





. Watts v. Batrersea BoroucH Counc, (1929) 2 K.B 
63: 98 L.J.K.B. 273. 


- , Local Government—Houstig and Toum Planning Act, 1919, 
S. 28—“ Receiver of rack rent” —W ork done by Borough Council 
11 repairing houses belonging to the estate—Solicttor of the admi- 
nistrabrix collecting rents for her—Solicitor, tf “owmer.” 

` “A solicitor acting for the administratrix of an estate and 
on her behalf received the rents of the houses belonging to the 
estate from the builder who collected it from the tenants. The 
solicitor- never collected it himsdf direct from tenants. The 
houses. fell into disrepair and as notices to repair were not 
complied with, the Rorough Council repaired the houses and 
claimed. the expenses from the solicitér as the pergon for the 
time being receiving the rack rent of the premises in question. 
The question was if a solicitor acting for the owner can also 
be an dwner within the meaning of the Act. 

' Held, by Scrutton and Sankey, L.JJ., affirming the deci- 
s'on, of the Division Bench, that the solicitor was “an owner” 
within the meaning ‘of the Act which contemplates several 
owners and the liability attaches to any” one who’ receives the 
rent as rent though as agent. `- 
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Greer, L.J., dissenting.—An intermediary between the 
actual receiver of rents (here builder) and the owner is not a 
receiver of rents as rents have already been paid and received by 
the builder. The definition in the Act says “owner’’ means and 
not “includes”? the person receiving rents. 





Perrin v. Dickson, (1929) 2 K.B. 85: 98 L.J.K.B. 447. 


Income-tax—Policy of insurance for education—Payment 
in annual instalments by insurance company to the guardian of 
assuwred—Covenant to pay back premium without interest less 
annuities paid in the event of atmutant’s death before period— 
Whether such annual payment is an “annuity” liable to income- 
tax. 


By a policy of insurance, it was agreed that on condition of 
appellant paying a certain annual premium for six years, the 
company would pay his son, from after that period, a certain sum 
annually for seven years as for the boy’s education; that further 
in the event of the son’s dying before, the” company would pay 
the appellant or his representative the paid-up premium without 
interest less any sums paid to the son up to then. The question 
was if these annual payments to the son were not “annuit‘es” 
within the meaning of the Income-tax Act, 1918. 

‘ Held, by Rowlatt, J., that the amounts were not “annuities” 
but merely repayment of the capital with interest in one contin- 
gency and without interest in another contingency and as such - 
only such amount as could be said to have been received for 
interest was assessable. 





PATTERSON v. RoBINson, (1929) 2 K.B. 91. 


Shipping—Seame—_N ae of duty—Charge of—No 
entry in the Oficial Logbook—Entry in book if a condition pre- 
cedent to complaint—M erchant Shipping Act, 1894, S. 228. 


To a complaint against the seamen by the master of a ship 
for unlawfully combining together to neglect duty, the entry 
in the logbook is not a condition precedent, though the Act 
enjoins in the interests of the seamen stich an entry being made 
on pain of fiffe being imposed. for failure to keep’ the log. The 
Act makes an entry in the logbook admissible i in evidence but 
does not make it the ońby evidence. ' : 

Per Avory, J—“If this were not the true view, it would, 
in'my opinion, lead to the absurd result . . that if a seaman | 
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or a number of seamen assaulted the master and the other offi- 

cers and rendered them incapable of making an entry in the log- 

book, they would thereby save themselves from ever being pro- 

ceeded against or punished for the offence. . . .” 





Lonpon County Counci v. Mauer, (1929) 2 K.B. 97: 
98 L.J.K.B. 492. 


Education—Parent omitting to send his son to a certified 
School—Sending child to an uncertified school—Certified school 
being residential and twelve miles away—Education Act, 1921, 
S. 49, if exhaustive of reasonable excuses for non-attendance. 


A mother of a deaf child aged fourteen took steps to pro- 
vide efficient instruction to the child but the complaint was pre- 
ferred against her that she did not send the child to a school certi- 
fied as suitable for education. It was found that such a school 
was 12 miles from her residence and no proper conveyance was 
provided for the child. 


Held, S. 49 is not exhaustive of the list of reasonable ex- 
cuses for a parent. The section enumerates certain excuses 
which, if established, must be accepted willy- nilly by the tri- 
bunal and if other excuses are pleaded, option is given to the 
tribunal to accept it or not. The section says that the follow- 
ing shal be reasonable excuses and does not say “There shall 
be no reasonable excuse except them.” 





Duprey anp District Brenerit Burmprnc Socrery v. 
Gorpon, (1929) 2 K.B. 105: 98 LJ.K.B. 486. 


Landlord and ténant—Morigage—Mortgagor authorising 
tenant or morigagee—M origagor undertaking to pay periodically 
towards capital—In default for three lunar months, the mort- 
gagee entitled to enter into possession—Default—N otice by 
mortgagee to quit—If Small Tenements een Act Justices 
have furisdiction. : 

Under a mortgage executed by thie, respondent, he under- 
took to make monthly payments towards capital and empowered 
the mortgagee to entef into possession of the property if default 
was committed in payment of three instalments. The mortgagor 
also attorned tenant from year to year to the appellant society 
and it was further provided that when the society became en- 
titled to enter into possession, the sodiety. may determine the 

_ tenancy on'seven days’ notice in writing in that behalf. The 


e 
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mortgagees gave such a notice of seven days but the mortgagors 
refused to quit. On an application under the Small Tenements 
Recovery Act, 1838, for an ejectment warrant. 


Held, that the Courts of Summary Jurisdiction have power 
to deal with some cases where questions of title are involved and 
the effect of the clause fixing seven days’ notice was that such a 
notice was sufficient to determine the tenancy created by the deed, 
although it was a tenancy from year-to year, as the Act con- 
templated a determination of tenancy by a “legal notice to quit 
or otherwise.” i 


Friend v. Shaw, (1887) 20 Q.B.D. 374 and Arden v. Boyce, 
(1894) 1 Q.B. 796 distinguished. 





GRIFFIN v. GREY CoacHEs, Ltp., (1929) 98 L.J.K.B. 209. 
Hackney Carrtage—“Plying for hire,” meaning ‘of—No 
license to ply within a “prescribed distance’—Poster inviting 
passengers put up within the prescribed distance and tickets also 
issued there—M otor coach not waiting to pick up at the time of 


sale of tickets—Antecedent contract, meaning of—Town Police 
Clauses Act, 1847, S. 45. . 


By posters attached near a garage situated within the “pres- 
cribed distance” in Brighton county, the respondent company 
invited the public to travel by one of their coaches. The issue 
of the tickets for the journey is closed some time before the coach 
is brought there. The question arose if the respondents plied 
for hire when “there had been no waiting for passengers by the 
motor coach but an antecedent contract of carriage in each case.” ' 

Held, the poster constituted a general invitation by the 
persons in charge of the vehicle to the members of the public 
to make contract for carriage in the vehicle and a man might 
ply for hire with a carriage®without exhibiting it. 

Sales v. Lake, (1912) 1 K.B. 553: 91 L.J.K.B. 563 dis- 


tinguished as an exceptional case on the facts. 
e 


ty 


X JOTTINGS AND CUTTINGS. 


Administrative Law.—Professor De Montmorency, in a 
letter to Thursday’s Times, gives a new turn te the discussion 
on the extension of,“Atministrative Law”. He-calls in aid a 
parallel with the similar process which was going on in the , 


~ 
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© Roman Empire in the Third Century of our era. The trans- 
ference of the judicial power to the Executive from the Judi- 
ciary was a phenomenon specially manifested then, as it is also 
a phenomenon specially manifested in the British Empire to-day. 
He forbears to point out that the Roman Empire was already. 
on the verge of “Decline and Fall,” and so press the parallel 
further, and we will exercise the like forbearance. And per- 
haps, even then, Rome had a couple of centuries to look tor- 
ward to. But while in Rome and her provinces “the adminis- 
trative system undermined the law, in our Empire it boldly 
sweeps it aside.” Prof. De Montmorency has his remedy. 
He recognises that “the slow judicial method” cannot be pre- 
served in its entirety, and the French system of Administrative 
Law, while excellent in France, is not in accordance with 
“British lines of judicial thought.” Hence he recommends 
the creation of Courts, in the strict sense of the word, which 
can review administrative action, while legislation ‘shall pre- 
sctibe the procédure to be followed by the Departments in decid- 
ing cases withheld y statute from the purview of the ordinary 
Law Courts. The letter is useful and suggestive-—L.J., 1929, 
p. 138. 


Imprisonment for Debt in Turkey.—A new law dealing with 
debtors has come into force (writes The Times correspondent). 
Whereas before, persons who failed to pay their debts regu- 
larly were imprisoned, under the new law offences of this des- 
cription tay not be punished with imprisonment. All those 
serving sentences for debt have been released. - 


The effect of the hew law will be felt chiefly in the lower 
classes, the members of which habitually borrowed money ` 
without security, and were induced only by fear of imprison- 
ment to honour their debts—L.J., 1929, p. 162. 


The Rejected Robes—The late Earl of Rosebéry showed 
characteristic thoughtfulness in bequeathing his robes as Cban- 
cellor of the University of London for the use of his successor. 
Most official robes are costly, and even in the highest of offices 
it used to be customary for an incoming dignitary to try and 
purchase the rpbes of the man he wag succeeding. : 

It was so among Lord Chancellors, byt when Isord Erskine 
. ascended the Woolsack, in succession to a notorious evil-liver, 
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Ite dise to break with tradition. The retiring Lord Chancellor 
sent his valet to inquire if Erskine would purchase his ermine. 
“Tell him,” replied Erskine, “that I do not propose to take up 
the abandoned habits of my predecessor.’’—L.J., 1929, p. 162. 





The Clef Justiceship and the Law.—The Daily T elegraph, 
is publishing in a series of articles Lord Hewart’s book on 
“Bureaucracy,” which has for some months been known to be 
in preparation. It 1s not too much to say that the appearance 
of the book, under the title “The New Despotism,” will be an 
event of constitutional importance. It is welcome, and it is 
fitting, that this exposure of the intrusion of Government 
Officials into the domain of the Judiciary should come from 
the Lord Chief Justice of England, a title which rivals and 
perhaps excels that of the Lord Chancellor. For the Lord 
Chancellor is very much besides a judge. The Lord Chief 
Justice is in his office a judge alone, and the guardian of the 
Common Law. The passage of 300 yeags has buried in obli- 
vion—or in “fusion”—the stand which Coke made for the Com- 
mon Law against Equity. That may have been a mistake, 
but it was otherwise with his attack on the prerogative of the 
Crown wh’ch cost him the Chief Justiceship and has passed’ 
into history. It was later, when he was only a Parliament 
man, that, as a preliminary to the drafting of the Petition of 
Right, he said: “The State is inclining to a consumption, yet 
not incurable; I fear not foreign enemies; God send us peace 


at home. For this disease I will propound remedies.’’—L.J., 
1929, p. 163. 


“Admunsstrative Laaw.”—It is a different battle that now 
is joined, and a different disease that has to be diagnosed. 
Coke’s “strong and manly elgquence,” in Ben Jonson’s epigram 
on him, may have involved danger of the Tower and worse. 
In fact, however, the Royal displeasure vented itself in a com- 
mand to correct his Reports, which in Jame’s opinion were bad 
in law ard subversive in politics. Lord Hewart will not go 
to the Tower, and he has not been guilty of Reports. None 
the less there is a distinct struggle now going on between the 
regular law of the land—the Rule of Law—and what by con- 
trast is known as administrative law. Administrative law in 
the view of Lord Hewart is no law at all. We will not dis- 
count the effect of his argument when it is complete, and one 
quotation shall suffice. After describing the secret decision . 


W - ° 
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of disputes by Departmental officials, he says: “To apply the 
terms administrative ‘law’ and administrative ‘justice’ to such 
a system or negation of system is really grotesque.” At pre- 
sent the system has legislative sanction in numerous Acts of 
Parliament, and when the House of Lords had to consider the 
statutes in Local Government Board v. Arlidge (1915, A.C. 120) 
it had to give it judicial sanction. But that is no reason why 
a system, started surreptitiously and gathering strength as it 
goes, should not be checked. The authority of Lord Hewart’s 
book should be very efficient for this purpose, and we await 

_the remedies that he will propound for “this disease’.—L.J., 
1929, p. 164. 


Judge Jeffreys’ Chambers. —There has been of late a revival 
of interest in that enigmatic figure, Judge Jeffreys. Jeffreys 
and the Bloody Assize are two names inseparably linked 
in English history, and the most recent study on both 
may be found in Sir Edward Parry’s latest book. 
But, as Lord’ Bifkenhead has pointed out, there are 
aspects of Jeffreys’ career which do not merit the same whole- 
sale condemnation that attaches to his reputation in Crown 
prosecutions. In whatever light we view him, he was a forceful 
personality, and any link with him existing to-day is of interest. 
We would, therefore, draw our readers’ attention to two articles 
(the second of which appears to-day) in which the whereabouts 
of Jeffreys’ chambers in the Inner Temple receives fresh investi- 
gation. It has hitherto been supposed by historians of the 
Temple that these were in Hare Court, in a building destroyed 
by fire in the year 1677. But Mr. Melville Balfour, the 
writer of the article,believes this to be erroneous and that, in 
fact, they were in the still existing No. 4, King’s Bench Walk. 
On the conclusiveness of the evidence which Mr. Balfour adduces 
we do not presume to comment, But if his case be made out, 
No. 4 will be invested with an interest not confined to the Inner 
Temple alone—L.J., 1929, p. 165. 


The Rejected Robes—A correspondent points out an error 
which by inadvertence was made in a paragraph in The Law 
Journal last week. This purported to deal with Bord Erskine’s 
Chancellorship and turned a well-known witt'cism into a libel 
on the character,of Lord Eldon. Fortunately a libel on the dead 
is not actionable. In fact, as our corréspondent points out, the 

story related to Henry Erskine, the younger brother of Thomas, 
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the Lord Chancellor. There was an eldest brother, the Earl of 
Buchan—not especially distinguished—who, when he remarked 
to the Duchess of Gordon: “We inherit all our cleverness from 
our mother,” received the stinging reply: “I fear that, as is 
usually the case with the mother’s fortune, it has all been settled 
on the younger children.” Henry Erskine in 1783 succeeded 
Henry Dundas, afterwards Lord Melville, as Lord Advocate; 
Dundas considered himself so indispensable that he said: “No 
man in Scotland will venture to take my place.” But he reckoned 
without Henry Erskine, and it was on the occasion of that change 
in the office that Dundas, foreseeing only short use for the siik 
gown Erskine would have to buy, offered him his own. “It is 
hardly worth while” he said; “for the time you will want it you 
had better borrow mine.” And then Erskine: “From the readi- 
ness with which you make the offer, Mr. Dundas, I have no doubt 
„that the gown is a gown made to fit any party; but, however short 
my time of office may be, it shall never be said.of Henry Erskinc 
that he put on the abandoned habits of his predecessor.” The 
story is only an illustration of ready wit, and there was no im- 
putation on the private character of Lord Melville, though h: 
was impeached 20 years later—and acquitted—for alleged im- 
proper conduct as Treasurer of the Navy.—L.J., 1929, p. 165. 


The Independence of the Bench—One of Lord Hewart's 
articles on “The New Despotism,” now being published in The 
Daily Telegraph, deals with the proposal for a Minister of Justice 
(25th instant), and treats that proposal as involving the inde- 
pendence of the Judges. Whether it would do so depends upon 
the nature of any scheme for the redistribution of the functions, 
as regards the administration of justice, of the Lord Chancellor 
and the Home Secretary, and it should be a part of such scheme 
to keep the appointment of fudges above suspicion. “A strong 
case is made out for the appointment of a Minister of Justice.” 
So it was said in the Report of the Machinery of Government 
Committee in the tenth and final Part dealing with Justice, a 
part whith Lord Haldane, the Chairman of the Committee, 
wrote with his own hand: see his Autobiography, p. 253. But 
his object was to prevent the overlapping of the functions of the 
Lord Chanceflor’s Office and the Home Office, and although 
he proposed to divest the Lord Chancellor of judicial duties— 
he himself did not undertake such duties in his last Chancel- 
lorship—we doubt whether he would have been a party to any 
scheme which threatened the independence of the Judicial | 
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Bench. He was keen on the appointments of Judges being made 
only on high legal and professional qualifications, and the present 
practice in this respect is perhaps due to the efforts of Lord 
Oxford, when he was Mr. Asquith, and himself.—L.J., 1929; 
p. 178. ` 


A Minister of Justice —But Lord Haldane has gone, and 
though Lord Passfield, as Mr. Sidney Webb, was another member 
of the Machinery of Government Committee, there appears to 
be no scheme now on foot for carrying out its recommendations 
Any necessity for it has, indeed, been averted by the recent deve- 
lopment of the permanent secretariat to the Lord Chancellor.. 
This, according to Lord Birkenhead, the protagonist hitherto 
against the suggested Ministry (see Points of View, Vol. 1, 
Chap. 4), is the offspring of Lord Selborne and Lord Muir 
Mackenzie, and their work has been admirably carried on by 
Sir Claud Schuster. Lord Birkenhead’s criticism takes th: 
same line as Lord Hewart’s; the appointment of the Judges, he 
thinks, would be trafisferred to the Minister of Justice, and he 
demonstrates—with what correctness we need not say—that 
the Minister would of necessity be a lawyer who was himself 
not in the running for judicial appointment, and therefore not of 
the first rank. At present the Lord Chancellor, while he appoints 
all the High Court and County Court Judges, does not make 
the highest appointments. The Lord Chief Justice, the Lords of 
Appeal, the Master of the Rolls, the President, and the Lords 
Justices are all appointed by the Prime Minister, but we should 
imagine he takes counsel with the Lord Chancellor. One obser- 
vation which Lord Birkenhead makes may be quoted: “The 
position of the-Lordé Chief Justice and of the Master of the 
Rolls must, like that of the Attorney-General, be enhanced by 
the disappearance of the Lord Chancellor.” So Lord Hewart’s 
criticism may be regarded as altrui#tic—L.J., 1929, p. 178. 


Dangers of the Streets—The second report of the London 
and Home Counties Traffic Advisory Committee on street acci- 
dents in Greater London brings home to the reader with great 
vividness the risks which the pedestrian has to face in the more 
frequented streets of London. Comparing accifents with the 
estimated population of Greater London—a figure which is use- 
ful only to enahle one to establish a standard of comparison— 
it appears that in 1921 one person out ef eyery 12,970 was kill- 
_ ed, and one out of every 322 injured, whilst in 1927 one person 
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out of every 7,292 was killed and one out of every 159 was in- 
jured. In very congested areas where the traffic necessarily 
moves relatively slowly and is strictly controlled, the chief cause 
of accidents to pedestrians appears to be “crossing without duc 
care”; and out of 1,554 fatalities for the two years 1927-1928, 
no less than 678 are officially attributed to this. So far as children | 
are concerned, the separate report on street accidents to children 
states that running across the street without due care was the 
cause of more than one-third of the fatal accidents to children. 
The problem of how the appalling mortality caused by street 
accidents in cities is to be prevented is a very difficult one; but 
it is essentially different from the question of the prevention 
of accidents on country highways, where the majority of acci- 
dents involve collisions between two or more vehicles. The: 
pedestrian in the towns is slow to realise that there is a res- 
ponsibility on him to make sure that he can safely cross a 
crowded street; we are all, for instance, too apt to try to dodge 
between vehicles moving at different speeds. Sub-ways under 
dangerous crossings are one way of ‘dealing with the problem; 
but it is notorious that the pedestrian is very slow to take advant- 
age of such of these as exist. Plainly marked crossing places 
are also useful. So far as the problem of safety on the roads 
relates to cities and towns the main solution appears to lie in the 
education of the pedestrian; so far as it relates to country roads 
and to villages, it depends upon the education and control of 
the motorist.—L.J., 1929, p. 178. 


The Freedom of the Seas—Legally the Joint Statement 
of the result of their conversations which,has been issued by 
President Hoover and the British Prime Minister has no im- 
mediate effect, but it may be expected to have important results 
in the settling of long-standiag differences as to the Laws of 
Maritime Warfare. It is presumably to this and related questions 
that reference is made in the mention of “important technical 
matters requiring detailed study,” and they are to be the sub- 
ject of active consideration Popularly the topic of these ques- 
tions is known as “The Freedom of the Seas.” It involves the 
right of capture of private property, and the right of neutral 
States to trade with helligerents. But British doctrines have 
been the result of special conditions, and other countries, as they 
become subject to simi&r conditions, tend to approximate to 
the same vitws. Possibly in a Code of International Law, a 
common basis ean be arrived at, Henceforth, however, accord- 
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ing to the Joint Statement, the Kellogg Pact is to be accepted, 
not only as a declaration of good intentions, “but as a positive 
obligation to direct our national policy in accordance with its 
pledge.” The implication of this is that the question of the 
“Freedom of the Seas” will cease to be a matter of contention. 
Possibly this is too optimistic—L.J., 1929, p. 213. 


The State of the Lists—The new legal year commences to- 
day, and the Courts will resume on Monday with a total of 83 
appeals and 2,111 causes for hearing. There is a substantial 
reduction in the number of appeals as compared with last year, 
and the figure, 83, is, indeed, we believe, the lowest for the com- 
mencement of any Michaelmas Sittings during the present cen- 
tury. This year’s total of 83 is made up of 16 Chancery 
Appeals, 35 King’s Bench appeals, 8 Workmen’s Compensation 
cases and 24 others, including 11 interlocutory appeals; and it 
compares with 112 a year ago, 479 in 1901, 363 in 1913, and 
211 in 1921. Small appeal lists are very satisfactory from 
every point of view except, perhaps, that of the counsel and 
solicitors engaged in them; they indicate very reliably the quality . 
of the justice dispensed by the Courts of first instance, although 
the question of expense no doubt deters some litigants from carry- 
ing an adverse decision to appeal. One natural result of the 
smaller appeal lists is that cases which are the subject of appeal 
are now finally decided in a very much shorter time than wa; 
formerly the case; it is now no uncommon thing for an appeal 
to be heard in the same term as that in which the case was 
originally tried; and the days, not so many years ago, when 
there was little or no prospect of an appeal coming on within a 
year of its being set down, seem to be, and we hope are, gone 
for ever.—L.J., 1929, p. 213. 


—= 59 


Taking the Oath—Mr. Sylvain Mayer, K.C., in a letter to 
The Times of Octobér 11, compares the method in which the 
oath is administered to witnesses in Germany with that in our 
English Courts, very much to the advantage of the former. In 
Germany, the presiding Judge administers the oath, and he, and 
all present in Court, stand whilst the witness is bing sworn. In 
this country, says Mr. Mayer, the oath is administered in a very 
perfunctory manner. $ 
As a rule the Clerk of Assize or the’ Asseciate docs Si, but if these 
gentlemen are not in Court it is administered by the Judge’s clerk. 
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Very tinle notice is taken of it, and very often conversation is carried 
on m the body of the Court whilst the witness is being sworn 
There is only too much truth in this criticism; and we en- 
tirely agree with Mr. Mayer that if more solemnity were intro- 
duced into the administration of the oath, there might well be 
less perjury than at present. The Divorce Courts, where per- 
jury is admittedly very prevalent, set a particularly bad example. 
The words of the oath are printed on a card which lies on the 
ledge of the witness-box; and the oath is administered by the 
usher, who hands the witness the Testament, and directs him to 
read from the card. During this process there is usually a buzz 
of conversation in Court. But it is not, we think, necessary 
to adopt the German procedure to ensure the proper and solemn 
administration of the oath; it would be quite sufficient if the prac- 
tice of the Chancery Division in this respect were universally 
followed. In that Division the oath is administered by the 
Registrar, who rises for the purpose. The usher hands the Book 
to the witness and directs him to hold it up—and he then calls for 
silence. The Registrar waits until the Cougt is still, and then 
administers the oath slowly and plainly. Ilf any person speaks, 
or even if counsel restles a paper, he stops and begins again; and 
if there is any difficulty in obtaining complete silence, the Judge 
personally intervenes and directs that silence be kept whilst the 
witness is sworn. A direction by the Presidents of the other 
Divisions that the Chancery procedure in this respect should 
be followed is all that is necessary to effect a most desirable 
improvement.—L.J., 1929, p. 234. 


Selling a Wife-—We get from time to time stories in the 
Press of wife-selling, but they always seem*a little apocryphal. 
However, in an article, ‘‘Wife-Selling in England,” in the current 
Law Quarterly Review, Prof. Courtney Kenny shows that there 
is a good deal of truth in them. Sheffield and Manchester, and 
Smithfield Market in London, and another Smithfield in Bir- 
mingham, had, according to him, a bad *pre-eminence in this 
respect, an@he points out that, unless the practice had penetrat- 
ed into Wessex, Hardy would have scarcely made it the starting 
point of The Mayor of Casterbridge. The last instance Prof. 
Courtney Kennyhas noticed was at Sheffield in 1887. Of course, 
it is easy to show that the transactions were illegal, and he refers 
to Rex v. Mears (4 Cox.C.C. 423, 427) and Rex, v. Howell (4 
F. & F. 160} Both these, the first in 1851 and the second in 
1864, were cases of conspiracy to procure illicit intercourse, and 
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though wife-selling was not in question, the analogy f obvious. 
But while essentially unlawful, there was a certain assumption of 
regularity. When the sale took place in a public market, the 
accustomed market toll was levied and paid, and the subject of the 
sale had to be led to market by a rope—sometimes a ribbon—and 
handed over and led away in the same fashion. And Prof. 
Courtney Kenny has even found in the British Museum a bill 
of sale of a wife made at Midsomer Norton, Somerset, and 
dated October 24, 1766, which from is technical form seems, 
he says, to have been copied from a precedent book. It is 
under hand and witnessed, and the grantor, for the súm of 
six guineas, “doth sell, assign, and set over” his wife to the 
purchaser, “with all right, property, claim, services, and de- 
mands whatsoever” -that the grantor has in her for the term 
of her natural life It would be interesting to discover the 
genesis of this instrument, but we fear a search of the Pre- 
cedent Books of the eighteenth century would be hopeless. 
Perhaps it was due to the imitative ingenuity of a Somerset 
altorney’s clerk.—Ļ4.-J., 1929, p. 235. 


Lord Mersey.—lt is with real regret that senior members 
of the Profession in particular will learn of the sudden death 
of Lord Mersey. A sound lawyer with a knowledge of the 
world, a strong and fearless personality, and a keen sense of 
public duty, he was markedly successful as a Judge of commer- 
cial cases, and as such rendered most valuable service in the 
King’s Bench Division, and in his later days in the two final 
Courts of Appeal. Promoted at the age of seventy to be Pre- 
sident of the Probate, Divorce, and Admiralty Division, he 
held office there forethirteen months only, but it was characteris- 
tic of his public spirit that, on the passing of the Administration 
of Justice Act, 1920, he should have been ready, at the advanc- 
ed age of eighty-one, to return dnd lend his aid in clearing off 
the mass of arrears which had accumulated in the department 
of Divorce. It is interesting to recall that, amongst the many 
commissions over which Lord Mersey ‘ably presidedewere those 
which inquired into three singularly tragic losses at sea, those 
of the Titanic, the Empress of Ircland, and, lastly, the 
Lusitanta.—L.T., 1929, p. 173. - e 





Waiver of Diplomatic Privilege; -May diplomatic privi- 
lege be waived by the person entitled to claim the same? The 
answer is in the affirmative according to the ruling of the Lord 
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Chief Justice in Dickinson v. Del Solar (Mobile and General 
Insurance Company, Lid., Thard parties), reported in The Times, 
ist August. In that case the defendant, acting on the instruc- 
tions of his superior, who was the Peruvian Minister in this coun- 
try, waived the diplomatic privilege to which he was entitled, 
and submitted to our jurisdiction by entering an appearance to an 
action in which damages were awarded against him for negli- 
gently injuring the plaintiff’ The third parties with whom the 
defendant was insured had taken up the line that the assured 
had acted to the detriment of the company’s interests within 
the terms of the policy by failing to exercise the privilege which 
would have rendered him immune from proceedings. It was 
held, however, that the judgment against the defendant created 
a legal liability against which the insurance company had agreed 
to indemnify him. On the point of waiver it is surprising that 
there should have been any argument in view of the authorities. 
In Suares v. Suareg, (1918) 1 Ch. 176, a minister of a foreign 
state in England was sued for an account as administrator to an 
intestate’s estate; he waived his diplomatic psivilege and instruct- 
ed his solicitors to accept service of an originating summons in 
the proceedings. It was held by the Court of Appeal, follow- 
ing Taylor v. Best, (1854) 14 C.B. 487, that an ambassador 
or public minister can, with the consent of his government, 
effectually waive his privilege and lose the immunity conferred 
thereby. The same rule was laid down by the House of Lords 
in Duff Development Co., Lid. v. Kelantan Government, (1924) 
A.C. 797. There still remains a doubt, however, as to whether 
execution can issue on a judgment obtained against a person who 
has waived his diplomatic privilege. This question was discussed, 
but did not arise for decision in the last-mentioned case, vide 
Lord Sumner, at p. 830 of his judgment—SJ., 1929, p. 533. 


The New J udge.—The™ vacancy created in the Chancery 
Division by the retirement of Mr. Justice Astbury has been fill- 
ed by the appointment of Mr. C. J. W. Farwell, one of His 
Majesty’s*counsel practising in that division. Sir John Astbury, 
though perhaps not the most outstanding of our Chancery 
Judges, was a sound lawyer and a very practical man with 
possibly a litfle too much leaning towards inducing parties to 
settle Prior to his elevation to the bench Sir John was one 
of the busiest men of b's day, being the outstanding leader of 
the “patent?’ Bar. Hi& health has not, during the past few 
years, been any too good—in fact not very long ago he was 

X 


182 THE MADRAS LAW JOURNAL. | VoL. 


¢ 

said to be in considerable danger of losing his eyesight; from 
this tragedy happily he was preserved, and we all hope that in 
his retirement he will enjoy many years of improved health 
after a strenuous career at the Bar and valuable service upon 
the Bench. His successor, Mr. Justice Farwell, must, indeed, 
have the Chancery tradition bred in his bones, for he is the 
son of the late Lord Justice Farwell, and a grandson of the 
late Vice-Chancellor Wickens. He was called to the Bar at 
Lincoln’s Inn in 1902, of which Inn he is now a bencher, and 
after a very successful career as a junior took silk early in 1923. 
As a leader he enjoyed the reputation of being one of the best 
lawyers in Lincoln’s Inn, and his practice, though by no means 
inconsiderable, was not so great as his ability deserved. For 
some years he was attached to Mr. Justice Romer’s Court, and 
it is said that he was one of those silks who benefited consider- 
ably when the Chancery Courts were thrown open. His appoint- 
ment was no doubt somewhat of a surprise to the prophets in 
these matters, but there is no doubt that Mr. Justice Farwell 
will carry with distinction the ancestral mantle which has fallen 
upon him.—S.J., 1929, p. 667. ; 


CONTEMPORARY LEGAL LITERATURE. 


‘©. The following extracts from a short article entitled “Wife- 
selling in England” by Mr. Courtney Kenny in the Law Quarterly 
Review (for Ostones, 1929) will afford interesting reading:— 


An aristocratic instance, as old as the reign of Edward 
I, of the transfer Of a wife is cited by Dugdale (Baronage, I, 
767). The wife of Sir John de Camoys had eloped with Sir 
William Paynel; and to the adulterer Sir John ‘spontanea volun- 
tate mea’ made, by grant under seal, a gift of the lady, together 
with her goods and chattels. After tlte husband’s gleath, Sir 
William married her; and he and she then, in 28 Ed. I, claimed 
dower for her out of Sir John’s lands. But in 30 Ed. I, judg- 
ment was given against them, on account of her,adultery; and 
the deed of grant, on which they had relied, was of” course treated 
as no excuse. 


‘The great majority of those who took part in wife-selling 
seem to have had no doubt that what they did was ‘awful, and 


. 7 
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even conferred legal rights and exemptions. They were far 

from realizing that their transaction was an utter nullity; still 

less that it was an actual crime and made them indictable for 

a conspiracy to bring about an adultery. 


Lord Mansfield could recall (3 Burrows 1438) ‘a cause in 
the Court of Chancery wherein it appeared that a man had for- 
merly’ (?formally) ‘assigned his wife over to another man. 
And Lord Hardwicke directed a prosecution for that transac- 
tion, as being notoriously and grossly against public decency 
and good manners.’ 


From the beginning of the last quarter of the eighteenth 
century until nearly the end of the nineteenth one, journalists 
frequently recorded instances of wife-selling. The last that I 
have noticed was in 1887 at Sheffield. That town and also 
Manchester and the metropolitan market of Smithfield and a 
market of the same name at Birmingham appear to have been 
conspicuous for the practice. Had it not penetrated into Wessex 
too, Hardy would scarcely have ventured®*to make it the start- 
ing pont of his ‘Mayor of Casterbridge.’ 


In no instance of which I have read does the wife appear 
to have exhibited any reluctance to be alienated. Nor is this 
surprising; for she might well think that by any average Eng- 
lishman she would likely to be better treated. than by a husband 
who had so conspicuously shown his disregard for her. 


The prices paid differed very markedly; ranging from a 
“pint of beer to a handful of guineas. For there would be 
corresponding differences in the attractiveness of the ladies 
themselves; and also in the zeal of thefr purchasers, for the 
buyer might be merely a casual stranger or, on the other hand, 
an attached paramour. 


° ' 4 
Customary solemnity required that the husband should 
lead the wife into the market by a halter—usually of rope but 
sometimeg of ribbon-eand that the purchaser should take his 
halter and lead her away by it—Cf. The Times of March 30, 
1796, and July 18, 1797. 


But the trongest proof of the high current estimate of the 
efficacy of these transactions is the trouble sometimes taken 
to create formal evidence of them A striking, instance of this 
is preserved in the Brifish Museum (Additional Mss. 32,084). 


Jt is a bill of sale of a‘wife. couched in such ful] technical form 


ares 
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a$ to suggest that it may have followed some accustomed pre- 

cedent. 


The assignment runs thus :— 
‘Memorandum. 


‘Oct. 24, 1766. 


‘It is this day agreed on between John Parsons, of the 
Parish of Midsummer Norton, in the county of Somerset, 
clothworker, and John Tooker, of the same place, gentleman, 
that the said John Parsons, for and in consideration of the 
sum of six pounds and six shillings in hand paid to the said 
John Parsons, doth sell, assign, and set over unto the sa‘d 
John Tooker, Ann Parsons, wife of the said John Parsons; 
with all right, property, claim, services, and demands whatso- 
ever, that he, the said John Parsons, shall have in or to the said 
Ann Parsons, for and during the term of the natural life of 
her, the said Ann Parsons. In witness whereof I, the said 
John Parsons, have set my hand the day and year first above 
written. j 

‘JoHN PARSONS. 


‘Witness: WILLIAM CHIVERS.’ 


Mr. Arthur E. Langman of Toronto has in an article on 
‘Municipal Taxation of Incorporeal Rights contributed by him 
to the Canadian Bar Review (June 1929) suggested legislative 
reform in the law of Ontario regarding taxation with respect 
to easements and incorporeal rights in land. As.the writer 
points out referring to 1895 A.C. 133, 9 B. & C. 95,9 B. & C 
820, 9 B. & C. 114, and 1893 A.C. 416, in England it has been 
held that Easements as such are not rateable or taxable. As 
incorporeal rights can have ‘no indgpendent existence, the sug- 
gestion by the author is that they should be taxed as a part 
of dominant tenement to which they are appurtenant. There 
is very great force in fhe argument adyanced that when once 
an incorporeal right is granted over property 4 in favour of 
property B, the value of 4 is to that extent diminished and 
that of B enhanced. One practical difficulty is also suggested 
in favour of this plea If a servient owner credtes a number 
of incorporeal rights and then finding his property not worth 
the heavy tax allows the property to be sold for non-payment 
of taxes, then it raises the question whether the sale will ex- 

_tinguish the third party’s incorporeal rights, when for aught 
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one knows, the third party might not even have known of the 

default. 


Professor William S. Holdsworth, a member of the Sir 
Harcourt Butler Committee appointed to enquire into the pro- 
blem of the Indian States has contributed a short article to the 
New York University Law Quarterly Review for September, 
1929, wherein he deals with the anomalous position occupied 
by the Indian States and some of the reasons which led the 
Committee to report as they did. The two Indias, as the pro- 
fessor calls them, vis., British India and the Indian States, 
differ markedly in their administration and relationship to the 
Crown. The King-Emperor reigns supreme over both, but with 
this important difference that whereas he rules British India 
through a machinery set up by him ranging from the Secretary 
of State for India down to the Governors of the provinces 
and civil servants, he governs the States only indirectly and to 
a limited extent. The Indian States occupy a little more 
than a third of the entire India with a pogulation of roughly 
a fifth of the whole of Imdia. There are about 562 States, 
some of considerable area, while many are small, some even 
less than a square mile. In the larger States, the rulers have 
legislative, executive and judicial powers over their subjects 
and are given a seat in the Chamber of Princes in their own 
right, while the smaller ones have only a right to elect a re- 
presentative to sit in the Chamber. The writer traces the 
origin of the bifurcation into British India and states to the 
policy of the East India Company which, consistently with its 
purpose, namely of securing facilities for expanding their trade, 
concerned itself only with the rich and accessible sea coast 
and the great river estuaries and left the’ interiors ruled by 
warlike tribes alone. The writer discusses the nature and 
relationship between the Princes and the Crown during four 
stages. 


(i) Doum to the year 1813—The East India Company 
was then bgnt on safeguarding the dominions it had won from 
competing powers and desired no further expansion. That 
explains its then policy of non-intervention and the several 
treaties it concpided with the princes. - 


(ii) From 1813 to the Mutiny of 1857.—The East India 
Company concluded fugther treaties which recognised the 
paramountcy,of the Crow, while the States were left sovereign 
and independent internally, except when disloyalty or disorder 
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within the States called for an armed intervention from and 

annexation by the Company. The expressions ‘mutual alliance’ 

and ‘reciprocal agreement’ in the prior treaties were changed 

to ‘subordinate alliance,’ ‘protection’ and ‘ subordinate co- 

operation’ in the treaties of this period. 


(ii) 1857-1909.—The policy of annexation was dropped 
and a new policy of co-operation and partnership was substi- 
tuted. The Crown brought into existence a Political Depart- 
ment to rule in place of the Company. But this change tended 
to aggrandize the paramount power and minimise the rights 
of the States. In fact, the Viceroyalty of Lord Curzon made 
the princes very apprehensive of internal intervention and it 
was not till Lord Minto in his famous Udaipur speech in 1909 
guaranteed internal independence and external protection that 
their fears were allayed. 


(iv) From 1909 to the present day—The Imperial 
Government assumed a certain decree of responsibility for the 
general soundness “of the State’s administration to avoid its 
being said that they indirectly allowed misrule to prevail. This 
was emphasised by Lord Hardinge at Jodhpur when he called 
them as “helpers and colleagues in the great task of Imperial 
rule”. We now find in many of the principal States ‘a res- 
ponsiveness to modern political ideas,’ legislative councils, Hieh 
Courts, separation of judiciary and executive and other modern 
ideas have been introduced in several of them and the efficiency 
of the government thereby increased. The Courts in the States 
are also governed by practically the same law as in British 
India. This development of the States has now elevated their 
relationship to the paramount power from that of ‘dependent 
and superior’ to ‘junior and senior partners’. 


The professor states that aq the relationship between the 
Indian Princes and the Crown has a ‘concensual’ basis— 
(+) treaties, sanads and engagements, (fi) custom and political 
practice consented to’ by the States, éhe Crown c@nnot cede 
its rights and duties to any other State, including in the word 
“State” British India. According to the professor, it is this 
principle that was applied by Montague-Chelmsford Report 
when they recommended that the affairs of all the States should 
be placed under the control of the Government of India. The 
present Report-of the Butler Committee has gone a step further 
and recommended that the relations* between the Paramount 
Power and the States shall be handed over to the Viceroy 
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taking it out of the Governor-General-in-Council. The argu-* ° 


ment advanced is that the growth of responsibility will un- 
fit the Ministers in British India responsible primarily to the 
Legislature from acting as the agents of the Government of 
India. 


On the economic question—namely, such matters as mari- 
{ime customs, railways, mints, coinage, salt, post office, opium, 
excise—the Committee felt that it would be premature to 
accept the suggestion of a federal constitution for India under 
the Crown, the States aid Provinces of British India being the 
constituent units and they accordingly recommended the con- 
tinuance of the existing system with certain modifications. In 
the event of differences between themselves and the Govern- 
ment of India or between one or more States, the Paramount 
Power’s right to decide by-a fiat without a judicial enquiry is 
not taken away. But in questions of a legal nature, enquiry 
by Committees set up by the Viceroy to report to him has been 
recommended where the States and British India are to be 
represented. The professor concludes with a strong plea that 
whatever may happen to British India, the Princes and the 
Indian States are not to be handed over to the British India 
as they are entitled to demand that the Paramount Power 
should remain in India to fulfil its obligations under the treaties, 
etc., towards the Princes, who observed their part of the treaty 
by helping the British rule during the dark days of the Mutiny 
and the Great War. 


BOOK REVIEWS. ° 


THE CODE OF CRIMINAL PROCEDURE, by S. Roy. Published 
by Messrs. Butterworth & Co., Ltd. (India). Price Rs. 16. 


In this book, the learned author has t@ken considerable pains 
to collect the entire case-law under each section. We find how- 
ever with regard to some of the section, the author has not 
attempted to consider the effect of the recent amendments on 
the cases he® has given in his notes. For example, in 
dealing with the power of Court to pass separate sentences, the 
effect of the deletion of the word ‘distinct’ before ‘offence’ in 
section 35 isnot discussed; nor is the amendment of section 397 
considered on the question of legality of concurrent sentences 
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* where the accused is convicted at different trials. Again under 
section 88, the author has cited the cases which held that the 
Court was not bound to consider claims of third parties, with- 
out comment or explanation, although sub-section (6) (a) of 
the present section expressly provides for enquiry. With re- 
gard to the text of the sections, some of the amendments intro- 
duced after 1923 appear to have been omitted. The get-up 
and printing seem to be good. We wish the author every suc- 
cess in this, his first attempt at a commentary on the Criminal 
Procedure Code. 


THe Cope or CRIMINAL ProcepuRE, by K. N. Katju, 
M.A, LLD. & S. C. Das, M.A, LL.D. Published by the Allaha- 
had Law Journal Press. Price Rs. 5-8-0. 


We welcome the publication of this book by Messrs. K. N. 
Katju and S. C Das. The need for an accurate text of th: 
Code of Criminal Procedure was keenly felt by the legal public, 
especially as the commentaries on the Code that have been pub- 
lished recently are far from satisfactory in this respect. We 
have no doubt that the learned authors have succeeded in their 
first and foremost object of providing an “absolutely reliable 
and correct text of the Act as amended up to the date of publi- 
cation.” Notes of case-law are given under the different sec- 
tions and it is gratifying to note that no case of importance, ol 1 
or new, has been omitted. The get-up is excellent. 
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LAW REPORTS.* 


The beginning of modern law so far as Madras is con- 
cerned dates from the Madras High Court Reports. One rarely 
goes beyond those reports though as I said in my last lecture 
tbere are both Supreme Court Reports and Sudder Dewany 
Adawlut Reports for Madras as for Bengal, The Sudder De- 
wany Reports are all after the same pattern. But the Supreme 
Court Reports from Calcutta are much fuller than those of 
Madras. For Madras we have only Strange’s Notes of Cases, 
which are very scrappy somewhat in the style of ancient reports 
in England. Sir Thomas Strange is the best known of the 
Supreme, Court Judges of Madras. He is -known as the 
author of a highly-valued work on Hindu Law. There is 
another junior Strange who is also the author of-a Manual 
of Hindu and Malabar Law. He was a Judge of the High 
Court and he is well known as the Commissioner de- 
puted to inquire into the conditions of Malabar. The Madras 
High Court Reports contain some of the’ best written judg- 
ments of the Madras High Court. Some of the Judges are 
very distinguished men, Sir Colley Scotland, Sir Adam Bittles- 
ton, Mr. Holloway and Mr. Justice Innes. It used to be said 
when Sir Colley Scotland was appointed as the Chief Justice of 
Madras that Lord Westbury wanted to ‘appoint a Scotchman 
but as no Scotchman was available he appointed Colley Scot- 
land ‘as Chief Justice of Madras but it was recognised on all 
hands that the appointment was a good one. He was appa- 
rently a Chief Pustice with a personality and many well-written 
judgments stand to his credit Mr. Justice Holloway 
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apparently believed in strong language but unlike the 
great run of judges who use strong language he ‘had 
marvellous erudition. He was a Civilian and had large expe- 
rience of Malabar. He had considerable acquaintance with the 
German jurists who make prominent appearance in his judg- 
ments. He is, in fact, a translator of one of the works of 
Savigny. So far as Malabar and Hindu Law are concerned, his 
lead was not always in the right direction. He was largely 
conservative and for consistency’s sake, he put down the fairly 
well-established practice of partition both under the Marumakka- 
thayam and Aliyasantana Laws and he is responsible for the 
sunile of the full leech and empty leech, the strict rule as to 
maintenance of junior members and the doctrine of lapse to the 
family to which much of the discontent of Malabar 
with its system of law is traceable. He applied the doctrine of 
lapse also to the Hindu Law but the Privy Council knocked it 
on the head in the well-known Sivagatiga case’ He was, as 
all his contemporaries were, under the influence of Colebrooke 
and other Bengal writers and he does not seem to have to the 
end fully realised the characteristic features of the Mitak- 
shara though he-never failed to point to the Mitakshara as being 
the highest authority for the South. So far as the general law 
is- concerned, his attitude was correct and his judgments are 
sound and. haye largely stood the test of time. In Narayana 
Chetty v. Mrs. Jensen,’ he, sitting with Innes, J., said: “Undoubt- 
edly, it is most desirable that, for the purpose of discovering the 
rule of equity and good conscience, the tribunals should always 
be encouraged to enquire how systems of positive law have in 
analogous cases understood and applied the rule. Safely to apply 
this process; howeyer, a Court must have a very thorough 
knowledge of the system from which the principle is to be 
climinated, and must take pains to reject principles of accidental 
and mere arbitrary growth, and glistinguish them from such as 
really flow from the nature of the subject-matter.” The quali- 
ficat‘on laid down properly applied, no doubt, to the two 
Judges who decided the case amd the pup! of one 
of them, Mr. Justice Muthuswami Aiyar, who came 
after this series In The Madras Railway Co. v. Zamindar 


` of Karvetinaggur® again he said: “A rule of English Law is 


not a rule for us, titles it is a correct rule, and it is quite possible 
that a rule excellent there may be wholly inapplicable here.” 
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LVI] THE MADRAS LAW JOURNAL. 191 
8 


Acting on this principle, he refused to apply the rule in N 


Fletcher v. Rylands* as unsuitable to Indian conditions. The 
Privy Council accepted more or less his view on the 
matter. His training in Roman Law and his know- 
ledge of Comparative Jurisprudence gave him the courage 
to differ from the Lord Chancellor in that case. This is 
what he said: ‘The rule upon which the relative rights of men 
are to be determined is no mere unbending formula... . The 
true reason of the rule is that although not an immediate, 
national economy, wealth and prosperity, with all other objects of 
man’s ethical interests, are mediate sources of law. This has 
had, always will have, and always ought to have, an important 
influence upon the construction of legal propositions. In the 
present case I say—Agriculture is the oldest of arts. It is still the 
one of the greatest primary importance. Human life cannot 
subsist without it, and, despite the Lord Chancellor, human life 
is more important than property.” His interjection in a case 
“he knoweth not the law who knoweth not the reason of the law” 
shows his attitude on the question of the application of the 
English Law. His disquisition on cause of action and res 
judicata is still illuminating reading and is frequently quoted, 
and he had the boldness to differ as to what constituted a judg- 
ment in rem from such great authority as Smith, the author 
of Leading Cases and his view has been accepted. Like his 
contemporaries in England, he was for freedom of contract 
and deprecated Story’s view as to the power of Court to inter- 
fere with the provisions of contract between parties on the ground 
of their being penalties. Though his views on certain matters 
like the powers of impartible owners to alienate were not accept- 
ed, he was one of those who gave right direction on most points 
of general law in this Presidency. ~ 


To Scotland and Innes belongs the credit of clearly defin- 
ing the interest of the ryotwari proprietor not to be evicted ex- 
cept in the ways known to the statute, relinquishment or sale. 
To Innes also belongs thg credit of putting the right of the ryot- 
wari proprietor to water on the right basis as a jus tn re and not 
merely as a contractual right. - 


The times of these reports have been often referred 
to as the age of great Judges and great Advocates. 
Mr. Mayne, Mr. Norton and Mr Sullivan crossed swords 
with Judges like Holfoway and Scotland. *There is no 

ma ° 
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doubt a certain element of laudator temporis acti in this sort of 
pcture and in some respects, for instance, in manners the 
Bench seems to have in recent years improved very much with 
occasional lapses which more often than not prove the rule, but 
all told, judging from the reports, they seem to mark some of 
the best part of the life of the High Court. The Madras High 
Court Reports are fairly well-edited series. The facts are given 
fully and so also the judgment of the Lower Court whenever 
necessary. The arguments are occasionally though not always 
given. In addition to the High Court reports, we had a short- 
lived series known as the Madras Jurist. There was another 
series known as the Indian Jurist which came up to more modern 
times. It was of the type of the Indian Cases. 


For Bombay, the modern law commences with the Bombay 
High Cuorts. The period opens with Sausse, C.J., and as puisnes 
among others Sir Joseph Arnould, a distinguished Judge, the bio- 
grapher of Lord Denman. Sausse was succeeded by Couch and 
Westropp successively. Both of them were originally puisnes and 
subsequently became Chief Justices. The judgments of Westropp, 
the Privy Council has recently said, require respectful considera- 
tion; in fact, he is one of the strong Judges of the Bombay 
High Court. He has been party with West, J., to some of 
the most elaborate judgments on Hindu Law. Widow’s right 
of maintenance, stridhana in Mitakshara, congenital blind- 
ness and status of illegitimate son among others have been 
dealt with most elaborately. On some points he may have been 
overruled, but his judgments were never slipshod or ill-consider- 
ed. In this, the Bombay Judgments in the early reports, the same 
cannot be said of gecent reports, contrast favourably with the 
judgments of the other Courts. Partly this may be due to the 
fact that the continuation of Peishwa sovereignty till 
1830 made it possible to have leaped Dharma Sastra Pund'ts in 
that part of India which was not possible elsewhere where learn- 
ing of that sort had long gone under, and the passion for com- 
pleteness of the Judges may also partly account fog it. West, 
J., is the other Judge whose name is a byeword for judicial 
learning and elaborateness of treatment. Though on some 
occasions, the elaborateness errs by excess, there is no question 
that every subject receives at his hands the fullest and most 
illuminating treatment. His Sanskrit learning placed him in a 
specially advantageous position. Ofte of his most elaborate 
judgments is about the incidents of the Muliwarg tenure where 
he and Sir Michael Westropp laid down that the Government 
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could enhance the assessment in the case of that tenure and, 
in doing so, has traversed over such a wide ground that in fact 
the judgment along with the judgment of Sir Michael Westropp 
may well be considered a treatise on the subject of ryotwari 
tenure and it has settled the law. In a later case 
he and Sir Charles Sargent, J. considered the Kumri 
tenure and that case is the leading case on the rights 
of the Crown over waste land. Mr. Justice Janardhan 
is the first Indian Judge, but so far as I have been able to see, 
he appears for a moment on the judicial stage in Ramji v. Chinto" 
and then disappears. Mr. Justice Nanabhai Haridas is the first 
real Indian Judge in the Bombay High Court. His judgments 
begin to appear from 10 Bombay High Court Reports. He has 
been a party to several well-considered judgments. He has the 
reputation of a learned Hindu lawyer and a sound Judge gene- 
rally. His judgment on the limits of coparcenary and that on 
the rights of survivorship of illegitimate sons are well known. 
Sir Charles Sargent is the next Chief Justice who was a ptisne 
before he became Chief Justice. He is alsoeregarded as a strong 
Judge of the Bombay High Court 


The early reports for the High Court of North-West Pro- 
vinces are the Agra Reports and Full Bench Decisions and the 
North-West Provinces Reports. The North-West Province 
had no Supreme Court and we have had occasion to refer to 
the Sudder Adawlut Reports of that province already. There 
is nothing Special to be said about the Sudder Adawlut reports 
of that province. They were all published on a uniform plan 
and were equally as elaborate or rather the reverse of it as else- 
where. An ambitious student of law who wants to trace the 
history of the land tenures, or any other branch of law of that 
province might look up these reports, but others rarely make any 
reference to these old series but that is not the case with the 
Agra and the North-West Peovince High Court Reports. The 
Agra Full Bench rulings cover the period 1866-1867. The Agra 
High Court Reports (1866-1868) and the North-West Provinces 
from 1869-1875. The} contain many useful judgments but it 
inust be confessed that the judgments of that High Court remain 
somewhat scrappy and lack the elaborateness of the judgments 
of the Calcutm, Bombay and Madras High Courts. The only 
Judges of consequence among them seem to be Sir Walter 
Morgan, C.J., and Turner, J, who both of them became later 
Chief Justices of Madras. The Bengal Law Reports, the 
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Madras High Court Reports and the Bombay High Court Re- 
ports contain some of the most learned judgments of those res- 
pective High Courts, whereas the same cannot be said of the 
North-West Provinces High Court Reports. The reputation 
of Allahabad was always low except when Mahmud, J., for 
instance, in later days, gave it distinction by his dissenting 
judgments. It is more the dissenting judgments of that Court 
that have become famous and in fact in good many -instances 
settled the law at any rate for other provinces and finally for 
the Allahabad High Court itself. 


High as the value of these various High Court 
Reports, of the highest value are the judgments of 
the Privy Council from the year 1836 reported in 
Moore’s Indian Appeals which bring us right up to the Ind’an 
Appeals. These reports are the most valuable of all the reports 
dealing with India. There, you will see the foundation laid 
for the whole fabric of Indian Law. As early as 1 M.I.A. 
in the Mayor of Lyens case,’ their Lordships lay down the limi- 
tations subject to which the English Law can be taken to be 
imported even into the Presidency towns. Their Lordships lay 
down the rules of exposition of Hindu Law in the Rannad case." 
They settle the rule of succession for self-acquisition of the 
member of a joint family in the Sivaganga case,’ the rule as to 
converts in Abraliam’s case,’ the requisites of a valid custom in 
the Ramnad and other cases and the powers of managers in 
Thittoomattpersaud Panday’s case? Bhoobuim Movyee’s casc™ is 
the starting point for the discussion as to the restrictions on the 
exercise of the power of adoption by the widow by reason of 
supervenient events, Widow’s power of adoption with the 
sanction of sapindas is laid down in the Ramnad case," which 
has been commented upon, followed and explained in numerous 
other cases which form highly ingeresting literature. Widow’s 
powers of disposition are settled by Vencata Narrainapal’s case" 
and other subsequent cases. The rule of bettami is elaborated in 
several decisions in those volumes. Theepower of disposition by 
will and the limits of such disposition are also settled by Soorjoo- 
money Dossee’s case? and other cases. The doctrine of son’s lia- 
bility for father’s debts starts with Hiamoomanpersaud Pandas 





1. (1863) 9 AL.T.A. 544. 
6 (1836) 1 M.I.A. 175 e7 (1868) 12 M.I A. 397. 
8 (1863) 9 M.I A. 199 e9 (1856) 6 M.I.A. 393. 
10. (1865) 10 M.I.A. 279 11° (1861) 8 MIA 529. 
12. (1857) 6 M.I.A. 526, 
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case.” The rule as to succession to mutts and the powers of mata- 
thipathis are considered in 11 and 13 M.I.A. The doctrine of allu- 
vion, the rule as to succession to impartible estates, the incidents 
of many important tenures, the Lakhiraj, Ghatwali and other 
tenures in Bengal and the Polliem tenure in Madras were dealt 
with by the Privy Council with so much elaborateness that they 
have supplied abundant authority for the consideration of cognate 
questions. 


In those early days, there were many Judges with curious 
notions of evidence and the Privy Council had occasionally to 
come in with somewhat elementary looking advice such as, a 
case cannot be decided on suspicion but only on evidence, that 
you cannot dismiss a man’s case without consideration because 
he has produced a forged document or because he has uttered 
an untruth on onc point and that if you borrow a rule of English 
equity, you should not borrow it without its qualifications. It 
must be said to the credit of the great English Judges who decid- 
ed the cases in those volumes that they decided the ques- 
tions relating to India freeing themselve§ from the techni- 
calittes of English Law and permitted the introduc- 
tion only so much of English Law into India as was not con- 
ditioned by the peculiar historical and social circumstances of 
England. Nor can it be said that they disposed of cases without 
a complete discussion of the law on the subjects they had to 
deal with—even the’ Hindu Law subjects—at any rate when 
Sir Hugh Cairns and Sir Roundel Palmer appeared; for you 
will find the arguments and references are so complete that 
you wonder how that completeness was attained. Abundant 
references to authorities even now untranslated will be found 
in the arguments. The reports of Mooreeare the fullest that 
you have in any series relating to India. Complete history 
of the case from the start.to the end, extracts and sometimes the 
{ull judgment of the Lower Ceurt and the arguments of Counsel 
on both s‘des are given with a fullness which leaves nothing to 
be desired. The English of some of the judgments is magni- 
ficent and im fact has véry little to compare with in later days. 
A reading through of those volumes is an essential pre-requisite 
to any lawyer in India who wants to master the principles of 
Indian Law. ome of the judgments of the Privy Council of 
this period are to be found in Acton, Knapp and Moore’s Privy 
Council and so also in Morley’s Digest. Most of the cases 
fonds in the Weekly Reporter, Sutherland’s Privý Council judg- 
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; ments and the various High Court Reports are also to be found 
L in*Moore’s Indian Appeals but a few of them are not so found 
and they will be found collected in Sanjeeva Rao’s publication 
called the Indian Reports. The Judges that have taken part 
in these judgments are Lord Lyndhurst in Freeman v. Fairlie, 
Lord Brougham in Mayor of Lyons case,° Baron Parke in some 
cases relating to contract, agency, etc., Knight Bruce, V.C., 
later L.J. in many cases like Hunoomatpersaud Panday, Gopee- 
ki ist Gosaii' (on benantt) and Sreensutty Soorjeemoney Dossec 
v. Dellobundoo Mullick,’ Lord Kingsdown in Bhoobum Moyee 
Debia’s case’? and Abraham’s case’ Lord Justice Turner in the 
Sivaganga case’ and Vercata Narrainapah’s case,’ Lord West- 
bury is responsible for Appovier v. Rama Subba Atyan" the lead- 
ing case on partition and joint family, Dr. Lushington for the 
decision in Ardascer Cursetjee v. Perozeboye’’ and Lord 
Justice James in Umrtihnath Chowdhry v. Gotreenath 
Chowdhry.* Sir James Colvile, the ex-Calcutta Sup- 
reme Court Chief Justice has to his credit a number of 
cpoch-making judgreents, cf. Ramnad adoption case (The Col- 
lector of Madura v Moottoo Ramalitiga Setiupathy'), Mus- 
sumai Thakoor Deyhee v. Rei Baluk Ram laying down the 
rule of reverter, BAugwandeen Doobey v. Myna Baee™ laying 
down the rule of limited power of disposition of the 
widow under the Benares School. He is also respon- 
sible for the judgment which lays down that the enu- 
meration of the Bandhus in the Mitakshara is not 
exhaustive (Gridhart Lal Roy v. The Bengal Government), 
He is responsible also for applying the English rule as to en- 
forcing of conjugal rights to Hindus and Mahomedans. ( Moon- 
see Busloor Ruheens y. Suousvonnissa Begum"). Knight Bruce 
and Turner, the two great Chancery Lawyers have to their credit 
the doctrine of Bettany, de facto guardianship, the doctrine 
of inquiry supporting sale, and seyeral matters relating to wills 
and future estates. Baron Parke, Lord Brougham and Lord 
Lyndhurst take part only in decisions relating to contract and 
general law. You find one curious feature, however; Lord 
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Chelmsford, an Equity Lawyer, setting his face in Patiabirant' 
Atryar v. Venkatrao Natcken* against the importing of equity 
doctrines into India and Sir James Colvile later on condoning 
such importation. (Thumbusawmy Moodelly v. Hossasn™.) All 
these Engl.sh Judges have already become familiar to us in the 
course of our discussion of English reports and do not require a 
separate consideration now. 


Though the various High Court reports were published by 
the Government through official reports there was no statute 
dealing with the subject. It was also felt that it was “expedient 
to diminish the multitude and expense of the Law Reports pub- 
lished in British India and to improve their quality.” With a 
view to the furthering of these objects the Governor-General 
in Council proposed to authorise the publication of the reports 
of cases decided by the High Courts of Judicature and the Law 
Reports Act was passed. So far as one could judge there seem 
to have been only the Weekly Reporter and Indian Jurist in 
Calcutta and the Madras Jurist in Madras competing with the 
official publ’cation. Even this was thought an intolerable multi- 
plicity and it passes one’s comprehension what the framers of the 
Act would have thought of the present multiplicity of re- 
ports. It is enacted by S. 3: “No Court shall be bound to hear 
cited or shall receive or treat as an authority binding on it 
the report of any case decided by any of the said High Courts 
on or after the said day other than a report published under 
the authority of the Governor-General in Council.” This sec- 
tion gives the Government monopoly of publication but it does 
not take away the authority of unpublished precedents 
or give a published decison a higher authority than 
that possessed by it as precedent. ° As Chief Justice 
Maclean says in the case I have referred to already “that section 
was framed to constitute a monopoly if the Judges so desired for 
the authorized Law Reports. “It only says that no Court shall be 
bound to have cited the report of any case, etc.; it does not pre- 
vent the Court from logking at an unrepérted judgment of other 
Judges of*the same Court. This always has been done and can 
and ought to be done. A judgment is none the less an authority 
because it has not been reported. Otherwise the question of whe- 
ther such a jétdgment could or could not be so regarded would 
depend upon the mere whim of the reporter.” It is through the 
loophole thus provided,,that private publicationg escape and the 
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incompleteness and costliness of the official publications make 
them thrive. From time to time, however, protests are made, 
even by the highest tribunal the Privy Council against citation 
from private reports but the process is going on—even their Lord- 
ships not being above it. 


THE CHILD MARRIAGE RESTRAINT ACT. 


Me. P. R. GANAPATHI Alvar, ADVOCATE, writes: 


The above Act, more popularly known as Sarda’s Act, has 
received the consent of the Governor-General and is stated to 
come into force on 1st April, 1930. The legislators who voted 
for the same when it was being passed in the Legislative As- 
sembly congratulated the Government members and said that 
the passing of the same with the Government bloc was an epoch- 
making event. Those who voted against it and who think that 
the legislation as embodied in the Act is a tyrannical use of the 
powers of the majority thus got up also regard it as an epoch- 
making event. This aspect of the matter will be referred to 
on a future occasion. 


Doubts are being expressed in some responsible quarters 
as to the validity of this legislation. It is highly necessary to 
consider whether such doubts are in any way well founded. 


To consider the above it is necessary to see what the origi- 
nal Bill out of which the present Act grew was. The Bill, as 
originally introduced by the Hon’ble Rai Sahib Sarda, was not 
to prohibit Hindus to whom alone the above Bill was made 
applicable from performing marriages of their girls before 
puberty which, according to the religious law, ought to be per- 
formed by certain classes of Hindus or to compel people to per- 
form post-puberty marriages but*merely to make marriages of 
Hindu boys and girls below certain ages void with a proviso, 
however, enabling such persons as are bound by their religious 
law and feeling compelled to obey it to ‘perform mnartiages even 
below that age under certain conditions. The condition is only 
to regulate the marriages, vis., the taking out of a license from 
the Magistrate of the District who is bound to rant the same 
on the guardian stating on oath that he conscientiously believes 
that the religious law enjoins such a marriage. 


The framer of the Bill in the Statement of Objects and 
Reasons appended to it states the object to be twofold: (1) To 
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put a stop to girls below 12 years of age becoming widows, 
and (2) to prevent the physical and moral deterioration of boys 
and’ girls by removing obstacles to their physical and mental 
development. We are not here concerned how moral deterio- 
ration comes in by marriages being performed and what mental 
development has to do with moral development or deterioration. 


The two objects as stated in the Objects and Reasons were 
proposed to be effectuated by declaring invalid the marriages 
of girls below 12 years of age and of boys below 15 years with 
certain exceptions as stated already. The Bill though it affect- 
ed a rule of Hindu Law of Marriage and, therefore, required 
the previous consent of the Governor-General, did not affect 
the sacramental character of the marriage and did not disable 
persons from performing certain religious rites. As Rai Sahib 
M. Harbilas Sarda expressly stated: “In order, however, 
to make the Bill accessible to the most conservative Hindu opi- 
nion, provision is made in the Bill that for conscientious rea- 
sons, the marriage of a Hindu girl would be permissible even 
when she is eleven years old.” As stated in Medical Transac- 
tions, Vol. IX, Part I, at pp. 308 and 309: “Most of the females 
of this country begin to menstruate after the 12th or at the 
13th year of their age.’’ _ This is no new discovery. The Sage 
Apastamba as cited in the Smriti Chandrika states that girls 
attain puberty at 12. 


When the principle of a Bill is accepted it is referred to a 


NX 


Select Committee. Indeed it is stated that the reference to a 


Select Committee presupposes that the Assembly in which the 
Bill is introduced and carrying the motion for Select Committee 
accepts the principle of the Bill. Even so, when the Select 
Committee to which the Bill is referred changes the principle 
of the Bill entirely and if this principle affects the religion or 
religious rites or usages of any class of His Majesty’s subjects, 
the previous assent given by the Governor-General to a differ- 
ent principle which had also that effect cannot be taken to have 
relation to the new principle introduced by the Select Committee. 

S. 67, sub-sec. (2) of the Government of India Act enacts: 
“Tt shall not be lawful, without the previous sanction of the 
Governor-General, to introduce at any meeting of either Cham- 
ber of the Indian Legislature any measure affecting .... (b) 
the religion or religious rites and usages of any class of British 
subjects in India.” This clause is bodily introduced in the 
Manual of Business and Procedure of the Legislative Assembly 
as section 62-B. 
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Pd If the principle for which consent was originally given was 

departed from and an entirely new principle be adopted, the 
tact that this entirely new principle is adopted by the 
Select Committee would not justify its being passed without the 
previous sanction of the Governor-General and the fact that the 
Governor-General subsequently gives his consent when it goes 
to h'm after passing both Houses cannot be taken io have any 
relation back or to dispense with the necessity for the previous 
consent. 


The Bll introduced by Mr. Sarda was referred to a Select 
Committee and the Select Committee introduced many radical 
changes and indeed the Act as it stands at present is almost a 
reproduction of the Bill as changed by the Select Committee. 
The changes in so far as they bear on the present question as to 
the validity of the Act are in the main two: (+) The appli- 
cability of the Bill to all classes including Hindus and Maho- 
medans (when the original Bill applied in terms only to Hin- 
dus); and (2) penajising persons who perform what is styled 
as “child marriages.” “Child” is defined to be a person who, 
if a male, is under 18 years of age, and if a female, is under 14 
vears of age, and “child marriage” is defined as a “marriage 
to which either of the contracting parties is a child”. As it is 
admitted that a girl in India attains her maturity at the age 
of 12 or at the most 13, this legislation penalises persons who, 
according to their religious law, ought to marry their girls 
before puberty and as according to such religious law a girl 
married after puberty is a “Vrishali” and the husband of such 
a girl is a “Vrishalipati’’ unfit and disqualified to perform or 
be associated with the religious rites prescribed for such persons 
by their religion, this new principle as evolved by the Select 
Committee and as now passed affects the religious rites and 
usages of such persons. 


Indeed, the Select Committee Er thus radically TAR 
the Bill recognised thgt the Bill as changed by it was a new 
one. According to them, the original Bill declaredethat mar- 
riages below certain ages void, that this elicited a strong expres- 
sion of feeling that it was objectionable and that they 
had to recognise the objections to be insyperable. To 
obviate this they say they introduce a new Bill to effectuate ac- 
cording to them the original object. The fact, however, is it 

. is anew Bill. They say: ‘We do redbgnise that the substitu- 
tion in Select Committee of what is formelly a neW Bill is an 
. unusual step.” 
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According to sub-section (2) of section 67 of the Govern- 
ment of India Act, as already stated, “It shall not be lawful, 
without the previous sanction of the Governor-General, to in- 
troduce at any meeting of either Chamber any measure affect- 
ing the religion or religious rites and usages,’ etc. The section 
is explicit It shall "of be lawful at all to introduce at any 
meeting a Bill of that nature. The original Bill had no refer- 
cnce to ilte Maltomedans. The Bill as changed by the Select 
Committee and as now passed affects Muslims. It affects the 
liberty given to the Muslims under their religious law. This 
is a violation of the provision contained in sub-section (2) of 
section 67 as aforesaid. Then again, the original Bill did not 
affect the sacramental character of a Hindu marriage. The Bill 
as amended by the Select Committee and as now passed vitally 
affects the sacramental character of marriage by penal‘sing per- 
eons compelled to perform the marriages of their girls before 
puberty under thcir religious law resulting in the disqualification 
of persons marrying according to its provisions from nerform- 
ing the religious rites prescribed by their relegion. This princi- 
ple has not received the previous sanction of the Governor- 
General without which it is not lawful to introduce at all a mea- 
sure involving such principle. Indeed, as already stated, the 
Select Committee recognised the Bill as changed by it as sub- 
stantially a new Bill. Now the Indian Legislature has no 
power of legislation apart from the Government of India Act 
and can exercise powers conferred upon it by the said Act sub- 
ject to the conditions and restrictions imposed by it. The con- 
sideration of the Bill by the Indian Legislature as changed by 
the Select Committee is, therefore, entirely unlawful and is, 
therefore, ultra vires of its powers and such an Act is, therefore, 
invalid and entirely illegal. 


The above result is also jp accordance with the other pro- 
visions of the Governmient of India Act. S. 84 deals with the ques- 
tion of validity of Indian Laws. It enacts by sub-section (1) 
that “A law made by any authority in British India shall not be 
deemed invalid solely ou account of any one or more of the 
three reasons mentioned therein.” The three reasons stated 
have no reference to the present question. Sub-section (2) of 
section 84 declares that “the validity of any Act of 
the Indian Legislature or any local legislature shall not be 
open to question in anyelegal proceedings on the ground that 
the Act affeets a pravineial subject, or a central subject, as 
the case may be, and the validity of any Act made by the Gover- 
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nor of a province shall nòt be so open to question on the ground 
that it does not relate to a reserved subject.’ This section only 
prevents Courts from declaring an Act of the Indian Legisla- 
ture invalid on the ground that the Act dealt with by the Indian 
Legislature affects a provincial subject. This, therefore, 
supports the view that the Act of the Indian Legislature can 
be questioned on other grounds and where the Government of 
India Act has enacted that it shall not be lawful to introduce 
certain measures without previous sanction, a violation of such 
an express mandatory provision will render an Act relating to 
such measures invalid and it will be open to Courts to question 
the validity of the Act on such a ground. 


It may be noticed that the language employed with refer- 
ence to a law enacted by the Ind‘an Legislature [section 67, sub- 
section (2)] is in striking contrast to the provision enacted by 
the Government of India Act with reference to a law made by 
the local legislatures. As regards such local laws the proviso to 
sub-section (3) of section 80-A of the Government of India Act 
expressly declares that “an Act or a provision of an Act made 
by a local legislature, and subsequently assented to by the Gov- 
ernor-General in pursuance of this Act shall not be deemed in- 
valid by reason only of its requiring the previous sanction of 
the Governor-General under this Act.” This is only consistent 
with the enacting clause in sub-section (3) which merely says 
that “the local legislature may not, without the previous sanc- 
tion of the Governor-General under th’s Act.” Here it is 
only permissive. The provision as to previous sanction is not 
so mandatory as in the case of the Legislative Assembly. With 
reference to the latter the language of section 67 of the Govern- 
ment of India Act as already stated is very explicit. “It shall 
not be lawful” to introduce at all without previous sanction. The 
fact that in section 80-A it is specifically provided that the want 
of previous sanction in the cas® of local legislature does not 
invalidate an Act while no such similar provision is made in the 
case of an Act of the Legislative Assembly is very significant. 


No doubt where the Legislature is supreme, it may be that 
the fact that the forms of procedure have not been strictly fol- 
lowed but nevertheless a Bill has been passed through both 
Houses and has received the Royal Assent cannot affect its 
valid‘ty and the Act cannot be impeached on the ground that 
the forms of procedure have not beep followed. But even in 
England where the English Parliament ig supreme, a Bill re- 
quires the assent of both Houses of Parliament and the con- 
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sent of the King; so that when legislation was enacted to make N e 
a Bill passed by the House of Commons solely into an Act not- 
withstanding the refusal of the House of Lords to pass the same, 
when certain conditions are complied with, it has been found 
necessary to provide specifically that the certificate of the Speak- 
er of the House of Commons that the provisions of the Statute 
has been complied with shall be conclusive and shall not be ques- 
tioned by any Court of Law. Sce section 3 of 1 and 2 Geo. V. 
c. 13. But for this provision it would have been open to 
Courts to consider whether the conditions prescribed by the 
Statute have been complied with. This only strengthens the 
view that in India where the Indian Legislature has only such 
powers as are conferred by the Statute (The Government of 
India Act) and those powers can be exercised only subject to 
the conditions and restrictions prescribed therein, and there is 
no provision in the Statute as in S. 3 of 1 and 2 Geo V. c. 13, 
Courts are at liberty to consider whether the conditions have been 
complied with and to declare invalid a law passed not in 
accordance with such conditions and restrittions. 


It is only necessary to consider the provision in section 84 
which enacts that “A law made by any authority in British 
India and repugnant to any provision of this or any other Act 
of Parliament shall, to the extent of that repugnancy, but not 
otherwise, be void” This provision only applies to a case where 
an Act has been passed after complying with all the formalities 
prescribed by the Government of India Act but some of the 
provisions are contrary to the provisions of this Government of 
India Act or any other Act of Parliament. It has no applica- 
tion to a case where the formalities prescribed by the Govern- 
ment of India Act or the rules framed thereunder for the pass- 
ing of a measure into a law have not been observed. 


It is thus clear that the Child Marriage Restraint Act is 
invalid and cannot be regard@d as having any binding force. 


SUMMARY OF ENGLISH CASES. 


Cian, Lin® STEAMERS, LIMITED v. BOARD oF TRADE, (1929) 
A.C. 514. 

Shipping—Charterparty T. 99—Vessel ragqwsitioned by 
Crown—Cherterparty exehiding marine risks but accepting liabi- 
lity for consequences of warlike operations—Steering gear 
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breaking doum—Cohsequeit collision with another vessel en- 
gaged in warlike operations—Sinking—Liabiltty wider the 
charterparty. 


A vessel Clan Matheson was requisitioned upon the terms 
of a Charterparty T. 99 which excluded liability for marine risks 
but insured against loss from warlike operations. When this 
vessel was sailing in convoy with other vessels in columns, her 
steering gear broke and as a result she swung right across the 
bows of another vessel Wastern Front which was then admittedly 
engaged in warlike operations. The 4 Matheson was not 
then so engaged In an action against™re Crown for loss, 


Held, negativing the claim, that it is a well-settled principle 
of marine insurance law that causa proxima non remota Spec- 
tatur. But this does not mean that everything which happened 
before the actual impact took place should be excluded. By 
the breakdown of the steering gear, Clan Matheson was a lost 
ship and that misfortune should be regarded as the real and 
proximate cause of the loss, though the loss would not have 
occurred had not the Western Front been in the position in which 


_ she in fact was. 


Lord Sumner’s remarks in Attorney-General v. Adelaide 
Steamship Co, (1923) A.C. 292 approved and followed. 


Boarp or TRADE v. Hain STEAMSHIP Co., Lro., (1929) 
A.C. 534. 


Shipping—Charterparty T. 99—Requisttioned vessel—Ves- 
Sel proceeding from United States to England laden with a 
cargo of oats—Collision with another United States vessel 
carrying mines—Both vessels to blame—If loss due to warlike 
operations, é 


Under the same Charterparty T. 99, a steamship Trevanron 
was requisitioned during the war with liability to loss by war- 
like operations. After the Armistice in 1918, but*before war 
operations had ceased, Trevalion was proceeding from United 
States to England laden with oats. It collided with another 
vessel coming opposite with mines and was sertously damaged. 
lc was found that both vessels were to blame. 

Held, that if a vessel is engaged ọn warlike operations and 
collides, the negligence of the warship „does not prevent the 
collision being a consequence of warlike operations; and the 
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fact that the contributory negligence of the other ship contri SA . 
buted to the collision makes no difference. 


Attorney-General v. Adelaide Sicanship Co. (The 
Warilda), (1923) A.C. 292 followed. 


FRENKEL v. MacANprews & Co., (1929) A.C. 545. 


Bill of Lading—Destination Liverpool—Liberty to touch 
ports outside the route—Vessel deviating from direct route— 
Accident during deviation—No express statement in Bill of 
Lading of the course of voyage—Parol evidence to prove liberty 
lo deviate—Adnussibility of. 


A merchant of Malaga shipped oil per S.S. Cervalites of 
the respondents’ fleet to Liverpool and the Bill of Lading merely 
gave the destination as Liverpool without stating the course of 
voyage and added “Liberty to touch at ahy ports whatsoever 
although they may be outside the route without it being consider- 
ed a deviation.......... ” Tt was found that the respondents 
would call at Malaga either first as in this case or on their return 
journey from Mediterranean. The steamship loaded cargo at 
Malaga and instead of going to Liverpool direct deviated to- 
wards Cartagena and in that deviation was swung by a gale and 
caused loss to the oil. In an action for damages, it was contend- 
ed that parol evidence was inadmissible to prove the customary 
deviation and that the accident having occurred outside the con- 
tract route, the exemption clause in the Bill of Lading cannot be 
availed of. . 


Held, the route of a vessel declared to be lying at one port 
and bound for another must be construed as a direct route and 
the circumstance of knowledge that it was not or might not be 
direct will not-affect that construction It will only permit call- 
ing at those ports which are on the course of the voyage, although 
not exactly the sea course which the ship would take. 
But that principle will not apply to a case where there is no 
port of departure and a port of destination so named in the 
Bill of Lading*and if there are two routes followed, evidence is 
admissible to prove them, as either can be included in the Bill 
of Lading. °, 

Leduc ~. Ward, (1888) 20 Q.B D. 475 sha Margetson v. 
Glynn, (1892) 1 Q.B. 337; (1893) A.C. 351 distinguished. 

Z—1 s . ° 
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‘Sf CHAPMAN oR OLIVER v. SADDLER & Co., (1929) A.C. 
584. 


Negligence—Death of a dock labourer while engaged in 
receiving cargo—Rope Sling gwing way and bags fallittg on 
him—Accidait after stevedores duty ended and duty of recew- 
ers of cargo begun—Liabiltty for negligence whether steve- 
dores or porters’ (recewers)—Customary to the porters to use 
the same rope slings for their portion of work. 


While a load of bags was being swung by the shore crane 
over the staging on the quayside, the rope sling that held the 
bags gave way and the bags fell on the deceased who was engag- 
ed as a dock labourer by the porters to receive the bags and re- 
move them to the quay. The accident having happened after 
the bags were placed on the stcelyard, from which stage the 
porters’ duty began, it was contended that the stevedores were 
not liable for the accident to the porters’ servant. It was found 
(4) that it was the duty of the stevedores to provide the ropes and 
in fact they had a fnan to make the slings and examine them 
before use; (44) that the porters rely for the safety of the sling on 
the care of the stevedores, and (41+) that the stevedores also knew 
that the porters rely on them solely. In fact the nature of the 
business is such that the porters can have no real opportunity 
to exainine. k 


Held, the stevedores under the circumstances were not in 
the same position as gratuitous bailors. The circumstances of 
the case, namely, the knowledge of the stevedores that it will be 
used in a dangerous operation, and that the only persons who 
could inspect were themselves, raised a duty on their part to 
take proper steps tô see that the ropes were safe, and failure 
in that duty rendered them liable for negligence. 

Caledonian Ry. Co. v. Warwick, (1898) A.C. 216 dis- 
tinguished. $ i 


Hyman v. Hyman, (1929) A.C» 601. é 

Divorce—Covenant by the wife in a deed of separation not 
to sue for increased alimony or maintetance—Decree for dis- 
solution of marriage on the ground of husband’s gdultery—Wfe 
if can go behind the covenant attd claim t*creased maintenance. 

A covenapt by the wife, contained in a deed of separation, 
not to take any action in England or elsewhere to compel the 
husband to allow her any alimony or mairitenance Beyond a sum 
e * agreed to between them by the deed of separation, does not 
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preclude the wife from petitioning for maintenance under S. 190, 
Supreme Court of Judicature (Consolidation) Act, 1925. 
after she had obtained a decree for divorce. The Court will 
take into consideration the amount agreed to and fixed in the 
separation deed in calculating the amount of maintenance. 

Gandy v. Gandy, (1882) 7 P.D. 168 doubted and distin- 
guished. 

Bishop v. a (1897) P. 138 approved. 


MAINE anD NEw RUNIE ELECTRICAL Power Com- 
PANY, Lrp, v. Aice M. Hart, (1929) A.C. 631. 


Intcrest—Sale of land and water rights—Cottveyance for 
power works—Covenant to pay an extra sum tf water-power 
beyond 2000 horse-power were developed and used—Each extra 
unit lo be “immediately paid for’—Construction of covenant— 
Interast on extra sums payable—Contract silent as to interest— 
Interest if allowablo—Amount and time depending upon the 
powcr developed and on the contingetyy of excess being 
developed. 

By means of a contract of sale, land and water rights were 
purchased by the defendants for the purpose of developing water- 
power from the Aroostook Falls near by for electrical purposes. 
The defendant company, among other terms, which were all exe- 
cuted, also covenanted that if water-power to a greater extent 
than two thousand horse-power should be at any time developed 
and used, the said company shall pay the vendor or his repre- 
sentatives an extra amount per each extra un't developed im- 
mediately as and when it is so developed and used. 

Held, the water-power in the agreement does not mean the 
average power produced over a ‘reasonable period of time and 
the defendants were liable to pay for excess immediately upon 
each occasion when any excess power is developed and used. 
Also as the covenant does not provide for interest on the pay- 
ments and the liability to pay and the amount to be paid being 
contingent upon an uncertain event happening “there is no sum 
certain payable by virtue of a written instrument at a certain 
time” within the meaning of the New Brunswick Judicature 
Act, 1909, which is the same as the English and Indian enact- 
ments. Further the contract being fully executed on both sides, 
the action being upon the covenants wh'ch do not give interest, 
the plaintiff cannot claim interest unless it is.given to him at 
common law or under statute. In such a case there is no place 
for the exercise of equitable jurisdiction. 
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Ea © TunocH v. BRownresipe Coat Co., Lrp., (1929) A.C. 
64 


_ Workmeirs compelsatton—Accident in the course of em- 
ploymem—Physical discovery but disfigurement by bliutding the 
eye—Consequent failure to obtain employment—Recovcred 
from the injury as to be fit for employment of a certain kind”’— 
Meaning of—Whether includes workman’s employment ai the 
time of the injury. 


The applicant, a miner, sustained injuries as a result of 
which he completely and permanently lost the sight of his right 
eye but was physically able to resume h’s former employment 
and earn his former wage. The workman tried his best lo 
secure an employment as a miner or quarryman, but the blind- 
ness of his eye stood in the way of his securing one. The ques- 
tion if the workman is entitled to compensation on the basis of 
total incapacity, when the workman had physically recovered so 
as to be able to perform his former work, 

z ‘Held, the workman was entitled to compensation on the 
basis of total incapacity. What S. 9 of the Act contemplates i is a 
man injured recovering so as to be fit for work, but not fully re- 
covered, that is being still left with a disability due to the accident 
which prevents him from getting employment and earn ng. 
“Employment of a certain kind” in S. 9, sub-section (4) in- 
cludes also the workman’s original employment at the time of 
the injury. 

i View of. Viscount Dunedin as to what is meant by kind 
of work in sub-section (4) altered as being too absolute. 


WILsons AND CLypDE CoAL Company, LTD. v. Burrows, 
— A.C. 651. 

: Workmen’s compensatiol—Referelice to diced referee to 
examitte about the coiidition of the workman—Referee’s cert- 
ficate stating workman ‘completely recovered’—A pplication be- 
fore arbitrator to remi? back for further, exanunaiton as to the 
fossibtlity-of recurrence of tcapaaty—Power. of arbitrator to 
rentit—_W orkmen’s Compensation Act, 1925, S. 19. 


_‘At the instance of the employer, a workman, who was re- 
ceiving compensation, was examined by a medical referee who 
certified that the workman “had completely recovered and was 
fit for his’ ordinary work.” The empfoyer thereupon applied 
_ to the arbitrator to-end the payments *and, before the arbitra- 
„ior the workman produced a skiagram taken’ at the Royal In- 
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firmary disclosing latent conditions probablising the recurrence 
of the incapacity and moved for remitting the case to the medi- 
cal referee for further examination in that light and passing a 
suspensory award. 


Held, the arbitrator had authority to pass a suspensory 
award if the report of the medical referee showed that there 
was, in spite of a perfect ability to work at the moment, some 
latent lesion which may probably break out in the future as the 
result of the accident. But where the referee who had the whole 
question as to the condition of the workman—ncluding in that 
not only the present but the future condition as well—issues an 
unambiguous certificate stating that he has completely recovered, 
the certificate is binding on the arbitrator and he ‘has no capa- 
city to remit it back to him for further enquiry in the light of 
the skiagram inspection. 


HALL v. PELMADULLA VALLEY TEA AND RUBBER Co., 
(1929) A.C. 662. 


e 

Registration—Ceylon Trusts Ordinance No. 9° of 1917, 
S. 93—Prior contract to sell—Subsequett purchase with notice 
of the contract—Prior contract wnregistered—Non-registration 
involving no breach of the registration law—Not registered be- 
cause properties to be sold were not then ascertained—Subsequett 
purchase tf subject to the contract to seu. 

By a contract to sell, one T agreed to convey certain land 
of which he was not then possessed to the-defendant company, 
after acquiring it himself. This contract Was unregistered and 
could not be registered also as no sufficiently definite descrip- 
tion of the lands affected by it could be given. The defendants 
were in anticipation of such acquisition allowed by T to take 


possession. The lands were acquired in 1921 and in 1923 he* 


conveyed the same to the plaintiffs by a registered sale-deed. 
This action was brought by the plaintiffs for recovering pos- 
session. It was found that the plaintiffs had, at the time of 
sale, notice, of the contnact to sell. ° 

Held, that to entitle the defendant to the benefit conferred 
by S. 93 of the Trusts Ordinance of 1917 (Ceylon), the prior 
registration of, the contract to sell is made a condition prece- 
dent and the fact that the non-registration was due to the fact 
that it was not capable of registration did not entitle the Court 
to relax the condition. «The object in the mind of the legisla- 
ture in impesing such a tondition, even if it could be known, 
would not affect the meaning of the words used. 


N 
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[S. 93.—Where a person acquires property with notice 
that another person has entered into an existing contract affect- 
ing that property, of which specific performance could be en- 
forced, the former must hold the property for the henefit of 
the latter to the extent necessary to give effect to the contract. 
Provided that in the case of a contract affecting immoveable 


property, such contract shall have been duly registered before 
such acquisition. ] 


CHEariG THyt PEIN v. Lam Kine Sane, (1929) A.C. 
670. 

Trustee—Linutatton—Advance by trustee (4) to himself, 
and (4) to third pérsons—Interest on—Claim to principal barred 
—If claim to interest also barred—Advatce to agent before 
statulory period—Alteratéton tt books to principals name with- 
in 12 years—tIf brings the debt within limitation pertod—Limi- 
tation Ordinance (Straits Settlements), 1896. 


In a suit brought by the personal representative of two 
persons entitled to share in the income of a portion of the 
estate of one C, as to which portion he died intestate, against 
the executors and trustees of the estate of the testator C, 
an account as from March, 1908, of the receipts and 
payments was directed, it being held that the claim to share 
of income prior to that was barred by limitation. On taking 
accounts among other items, the Court allowed also (1) interest 
On an item which was money lent to the trtistee himself before 
1908, (2) interest on certain advances made by the trustee 
prior to that date to a third person A, and (3) on the principal 
on item (2) which’ was paid away before March, 1908 to 4’s 
agent and entered in agent’s name but altered to principal's 
name after March, 1908. 


Held, as regards (1), the advance being to the trustee him- 
self, he becomes only a debtor to the estate and no question of 
wilful default arises. * Consequently onethe principleof Hollis v. 
Palmer, (1836) 2 Bing. N.C. 713, interest being merely an acces- 
sory to the principal, it cannot also be recovered. That rule cannot 
apply in case (2) as this sum was due not from, the trustee him- 
self but from a third person with whom there was a special 
contract to pay interest at a specified rate As for (3) the altera- 
tion into prircipal’s name was not the record of a new debt 
but merely transfer of the old debt paid away before the crucial 
date and as such should be excluded from the account. 
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In re COCKERILL, MACKANESS v. PERCIVAL, (1929) 2 Ch. 
131. i 


Will—Devise of land to A absolutely subject to payment of 
annuities, road charges and death duty—Land to be offered to 
B at a fired figure if A sould sell tt within a particular period 
—B to bear ainuittes and road charges—B if should also bear 
death duty—A, tf bound to offer to B. 


By his will, a testator devised land in favour of 4 absolute- 
ly subject to and charged with the payment of certain annui- 
ties, outstanding charges for a road which he was making, and 
estate and other death duties But if the said devisee 4 should 
be desirous of selling the property within 20 years of his death, 
the devisee should offer it lirst to a named person B at 3001. per 
acre, such offer to be subject to the payment by B of the said 
annuities and road charges. The properties were so sold to B 
and the question arose if B should pay the death duty or 4. 


Held, by Eve, J, that A should pay it because (1) B took 
the property not under the devise but by the voluntary sale by 
4, A not being bound to sell at all, (2) the testator by omit- 
ting the death duty in the list of charges to be borne by B indi- 
cated his intention that the purchaser B was not to be subject to 
any such liability, and (3) the restriction on alienation by 4 
is void for repugnancy and therefore the devisee was free to 
have sold the property without first offering it to B. 


Muschamp v. Bluct, (1617) Sir J. Bridg. 132 and In re 
Rosher, (1884) 26 Ch.D 801 followed. 


A DEBTOR, In re, (1929) 2 Ch. 146.° 


Bankruptcy—Decree nisi tn a divorce suit—Respondellt 
ordered to pay the petitioner's costs to the petitioners solicitors 
—Soliaitors to collect and lodge the amount into Court—Fail- 
ure to pay—Bankruptcy notice issued by the solicitors—Non- 
compliance with the same—Bankruptcy petition—If sustainable 
—If the order is a “final order’—If solicitors are “creditors.” 


After a decree msi in a divorce suit, an order was made 
by the Divoree Court directing the co-respondent to pay to 
the solicitors of the petitioner a sum as for the costs of the 
proceedings, the solicitors to lodge such amount into Court. 
Shortly after, the decree mist was made absoliite. The costs 
not having *been paid, the solicitors issued to the co-respondent 


a Bankruptcy notice and on non-compliance filed the petition - 


212 THE MADRAS LAW JOURNAL, [vot.. 


in Bankruptcy. The question being raised if the order for 
costs was a “final order’’ and the solicitor a “creditor” within the 
meaning of S. 1, sub-sec. (1) of the Bankruptcy Act, 1914, 


Held, hy the Court of Appeal, that the order did not pur- 
port to finally determine the rights of the parties to the sum 
mentioned in it and was only an interlocutory order. The 
direction to pay into Court showed that it was to be the subject 
of a further and future order. 


Per Lord Hanworth —The petit‘oning husband, for whose 
indemnity the costs were awarded, was alone the principal “cre- 
ditor” and the solicitors were merely acting as a necessary part 
of the machinery by which to reach the creditor. 


In re SttvaA Sttva v. Silva, (1929) 2 Ch. 198. 

Lutacy—aA person of unsovnd mind not so found by inqui- 
setion—Purchase of a freehold house as a residence out of 
funds belonging to the lunatic by order of Court—Order of 
Court silent on whether the house should retain the character 
of the fund or not—Effect of purchase—Rights of the heir 
and next-of-kin inthe house. 


By an order of the Court, a freehold house was purchased 
out of funds belonging to the lunatic and left with his wife in 
trust for the lunatic. The purchase was made in the ordinary 
course of management to provide a house for the residence of 
the lunatic. The lunatic died issueless, his wife having pre- 
deceased him. The order of the Court was silent as to whether 
the property so purchased was to be preserved to the next-of- 
kin as personalty. 

Held, the purchase being in the ordinary course of man- 
agement, the Court need not be expected to pay any more 
regard for the interests of those,coming after the lunatic than 
the lunatic would have done if he had made the purchase hini- 
self. The property will therefore go to the heir as reality un- 
less the Court had directed otherwise Mh the order-éor conver- 
sion as was done in Attorney-General v. Marquis of Ailesbury, 
(1887) 12 A.C. 672. 

In re Searle, (1912) 2 Ch. 365 followed. e 

Lower, [im re. STEWART v. LowEy (1929) 2 Ch 210. 

Legitimacy—An illegitimate son and daughter*—Son dying 
before January 1, 1927—Marrtage of parents after the child- 
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ren’s birth—Death of mother tntestaie—I} son of the illegit? N. 


mate son csititled to share in the mother’s estate—Legitimacy 
Act, Ss. 1, 3, 5 and 9. 


A had two illegitimate children, a son and a daughter born 
at a time when she was free to have married their father. She 
subsequently married him in 1905. The son died prior to 1st 
January, 1927, leaving one child and the question arose if that 
child could inherit to A’s estate on A’s death intestate. 


Held, that to render A’s son legitimate, he should have 
been living at the commencement of the Act, the marriage hav- 
ing been earlier. The daughter having been then living be- 
came legitimated by law. S. 9 cannot help the grandson, for 
A left behind a legitimate daughter which gives her the status 
of legitimacy “as though born legitimate. 


GREEN v. WEATHERILL, (1929) 2 Ch. 213. 


Res judicata—Sist against a marred woman irustee— 
Action on basis of a breach of trust—Decree against her sepa- 
rate estate în Scott v. Morley, (1887) 20 Q.B.D. 120 form— 
Subsequent actio" on foot of her being a trustee—Payment by 
her to her sister after pleadings in the prior action had closed— 
Payee- receiving with knowledge of the action and the claim 
thereunder—I f can be sued as a constructive trustee. 


A ‘testator by his will, among other bequests, devised a sum 
of 2001. in favour of certain persons which during his life- 
time he had handed to his daughter to invest for him. The 
said daughter denied the entrustment and consequently the exe- 
cutor brought an action against her to recover the amount and 
got a decree payable out of the separate estate of the daughter. 
But after the pleadings in the suit had been closed, and the case 
set down for trial, the defendant daughter had paid out 1354. 
to her sister, who knew all about the action but was not made 
a party to that suit. Execution of the decree taken out in res- 
pect of the judgment Was therefore unproductive and this action 
was commenced against the two sisters on the allegation that the 
daughter withdrew all the capital sum from the Bank with a view 
to defraud the justclaim under the will and that the sister at the 
{ime when she received the amount ‘knew or had notice of all 
the necessary facts. 


Held, an action against a married woman who is a default- 


ing trustee may either proceed (#) on the basis of her having 


«—¢ : 
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„g committed a breach of trust and therefore to that extent render- 


ing her separate estate liable for it, or (#) on the basis that 
she is a trustee possessed of trust moneys which it is desired 
to place in safe custody. Judgment against the daughter hay- 
ing been recovered on one basis, it is not open to obtain a judg- 
ment in a different form by establishing practically the same 
facts. But the sister having received the amounts after the 
pleadings in the prior action closed, she becomes a constructive 
trustee of the sums paid to her with full knowledge of the 
‘action and is bound to pay the amount to the executor. 


Curtis MOFFAT, LiMiTED v. WHEELER, (1929) 2 Ch. 224. 


Vendor and purchaser—Under-lessee not to assign without 
lessees conseni—Under-lessee selling his interest—Contract 
Silent about lessees consent and also about purchaser's right 
to assign—Lessee refusing consent to purchaser but agreeing 
to purchaser’s nomened—Purchaser agreeing subject to his soli- 
cstor’s approval of ifle—Meaning of-—Under-lessee’s liability— 
Under-lessee if bound to consent to sale to his purchaser's 
nominee. 


An underdessee of certain properties agreed to sell to the 
plaintiffs her under-lease interest for a certain sum subject to 
plaintiffs’ solicitors’ approval of title. Her under-lease contained 
a covenant that she should not assign to any person whom the 
lessee will not agree to. The lessee refused to consent to the 
assignment on reasonable grounds but was willing to consent in 
favour of a nominee put up by the plaintiffs. The defendant 
under-lessee refused to agree to that. In an action for specific 
performance of the contract to sell, it was contended (+) that the 
solicitors had not approved the title within a reasonable time, 
(4) that the lessee refused to consent to the assignment thereby 
rendering performance impossible,*and (ii) that the defendant 
was not therefore bound to proceed with the contract in favour 


of any nominee. A 


a 

Held: “Subject to the approval” is a common term in con- 
tracts as the purchasers in their own interest would desire ex- 
pert legal advice of a solicitor, which advice must be reasonable 
and given in good faith. But in the case, the title was approved 
within a reasonable time. The contract being silent as to the 
lessee’s licence to assign, it was the verfdor’s duty to do every- 
thing in her power to obtain the necessary licence and having 


. failed in it, she was liable in damages to the purchaser. But as 
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the lessees refused to consent to the assignment in favour of the 
plaintiffs, there can be no specific performance to sell to them. 
Yet there being no restriction against assignment in. plaintiffs’ 
contract, the under-lessee was bound to assign in favour of a 
solvent nominee, so long as the plaintiffs are willing to join in 
the assignment to the nominee for the purpose of guaranteeing 
to the defendant the performance of the covenants by him. 





ALDRIDGE v. WRIGHT, (1929) 2 K.B. 117. 


Easement—Right of way—Neighbouring  tetements— 
User of Me pathway ever since the first tenancy of the domi- 
nant thiemenh—Both tenements originally owned by one—As- 
signment of the servient tenement without reserving the right of 
way—No express grant of way proved—Assignmett of domi- 
nant tenement later—Righs of way tf can be deemed to be im- 
pliedly reserved—Rule in Wheeldon v. Bttrrows. 


In 1895, a freeholder granted two building leases over two 
of his adjacent lands. In pursuance of it two buildings were 
raised Nos. 28 and 30. The leases did not contain any indica- 
tion that there was to be a right of way across No. 30 for coal, 
rubbish, etc., being taken to and from No. 28. But it was 
found that ever since the first tenant of No. 28 occupied it, 
there was down to the time of suit a way enjoyed—the right 
of enjoyment not being clear—from No. 28 to the road next 
to No. 30 through No. 30. In 1901, the lease of No. 30 was 
assigned to the plaintiff's predecessor-in-title and in 1927 the 
lease of No. 28 was assigned to the deféndant. The assign- 
ments being silent about the way, the question arose if there 
was to be implied in the assignment of No. 30 the usual right 
of way in favour of No. 28.* 


Held, by the Court of Appeal, the general rule is that on a 
severance ,of two properties anything like a right of way or 
other easement will be impliedly intended to be granted only 
if it is such as is reasonably necessary for the reasonable and 
effectual use of the part granted and that is based on the prin- 
ciple that a man shall not derogate from his grant. Unless 
a case falls under this rule known as the rule in Wheeldon v. 
Burrows, or some well-known exceptions to it discussed in the 
judgments, no reseryation can be implied. 


Wheeldon y. Burrows, (1879) 12 Ch.D. 31 followed, 
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_ Frost v, Caston. Frost v. WIKINS, (1929) 2 K.B. 138. 


Election Law—Representation of the People (Equal 
Franchise) Act, 1928, S. 1, sub-secs. (1), (2) and: (3)—Regis- 
iration as voter—Occupation “for the purpose of the business 
of the person to be regisiered’”—Dtrector of a company occupy- 
ing a room in the company’s buildings on a rental—A room ii 
a building if a “premises”. 

A director of a limited company by an agreement with 
the company had an exclusive tenancy of a room in the com- 
pany’s premises to carry on his duties of director and the 
agreement entitled him to exclude every one, even his co-direc- 
tors, who might desire to enter it. The question arose if such 
an occupation entitled the director to be registered as a voter 
under the Representation of the People (Equal Franchise) Act, 
1928. 


- Held, by the Court of Appeal (Scrutton, L.J., dissenting) 
that the room was occupied by the applicant to do his work of 
managing director of the company and that it did not cease to 
be Ais business because it involved management of the company 
in the company’s premises. Even per Serutton, L.J., he will 
be entitled to be registered if in addition to the directorship of 
the company he carries on other businesses there. 


Per curiam.—Premises” are wide enough to include even 
‘part of a premises’ provided it is capable of being ‘occupied’ 
within the meaning of S. 3. 


_ CARLTON HALL CLUS, Lrp, v. LAWRENCE, (1929) 2 K.B. 
153. roe ar ee ° 

Gaming—Money lent with knoivledge that it is to be used 
yor gaming in England—Security obtained therefor—Siit not 
on the security but on the con#idération—If mainidinable— 
Gaming Act, 1710, S. 1 and 1835, S. 1. 


A. proprietary club lent moneys to ehe defendant with the 
knowledge that it was to be used in England for playing at 
Poker and Snooker and took a cheque therefor. But as a suit 
on the cheque will be bad, the-club brought this suit as money 
dué under an agreement made before the loan. 


Held, that where money is lent for the purpose of playing 
a game which * unlawful in England, then if the game is play- 
ed in a foreign country where the game is lawful money can 
. be recovered in English Courts; but if the game is played in 
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England, then the statute of gaming avoids not only the 
security but.by implication the consideration also and hence the 
amounts cannot be recovered. se 


Majority view in Moulis y. Owen, (1907) 1 K.B. 746 
followed. a ` 


ys 


Kirxsy v. Minty, (1929) 2 K.B. 165. 


Local Government—Ommnibus carrying greater thumnber of 
passengers than certified—Procecdings against conductor—Pro- 
secution commenced without the order of the Commissioners of 
Inland Revenuc—Proccedings if competeti—S. 21, Inland 
Revenue Regulation Act, 1890. 


A Superintendent of Police ‘preferred an information 
against a conductor of an omnibus for carrying a larger number 
of passengers than it was licensed to, but no previous order 
from the Commissioners of Inland Revenue was obtained to 
commence the proceedings. ° ; 


Held, that considering the later repeals of the Railway 
Passenger Duty Act, 1862, what remains of the Act is not an 
enacunent “relating to inland revenue” and therefore no pre- 
vious sanction is necessary. Turther, per Lord Hewart, C.J., 
the prosecution comes within the exception in section 21, sub- 
section (2) of the Inland Revenue Regulation Act, 1890, it 
being a “proceeding on information of an officer of the peace”. 


SHEFFIELD CORPORATION v. LUXFORD. SHEFFIELD CORPO- 
RATION v. MORRELL, (1929) 2 K.B. 180. . 


Landlord and Tenant—Due notice to quit given of the 
tenaticy—T enant defaulting to give possession—Suit to recover 
premises—Court’s discretion Sn ordering possession—S. 138, 
County Courts Act, 1888—Undue postponoment of possession tf 
proper discretion. ae : f 

Two weekly tenants of dwelling houses were given due notice 
to quit but refused to give'up possession. In an action to re- 
cover possessiqn from them, the County Court Judge refused 
to make any order against one, and as against another post- 
poned the delivery of possession by 12 months, holding that he 
had a discretion under §. 138, County Courts Act, both as to 
giving possession, and as*to the date at which possession is to 
be given, 
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Held, that though the language of the Act is permissive 
and not compulsory, yet as`soon as the conditions necessary to 
bring a person within thè statute are fulfilled, he becomes cloth- 
ed with a legal right which entitles him to apply to the Court 
to be enforced in his favour. The due notice to quit having 
been given, the legal right of the landlord was complete and 
the tenant’s right to remain in possession had absolutely ceased. 
The Court had then only the discretion to postpone delivery of 
possession, which discretion must be judicially exercised having 
regard to the nature of the tenancy, the term and the object 
which the legislature must be taken to have had in the enactment, 
and ought not to be so exercised as to deny the landlord of the 
justice which he is seeking. 


THE York, (1929) P. 178. 


Cotttract—Shippitg—C ollision—Damage—Damayge not ren- 
dering the steamship umseaworthy—Contract to sell—Seller to 
open up at his expense the engines, etc., for the inspection by 
the purchasern—Repairing the collision damage while so opened 
up—Not fit to trada when opened up—Liability due to collision. 


A merchant vessel collided with another steamer in the 
midsea but the collision was slight and did not render the vessel 
unseaworthy. The vessel continued its voyage notwithstand- 
ing the collision. Admittedly the collision needed four days 
repair. While so trading and after the collision, the owners 
of the vessel entered into a contract to sell her to a Greek mer- 
chant and under the terms of the contract agreed to open up the 
engines, etc., for inspection by the purchaser. In pursuance 
thereof, the owners opened up the engine, boilers, etc., and also 
made use of the opportunity to repair the collision damage. It 
was agreed that when the steamship is opened up, it cannot 
trade. The colliding vessel was*ordered to pay (+) the costs 
of the repairs, and (if) the loss in trade profit by being de- 
tained for the four days without trase. On appeal against 
the second count, 


Held, reversing Bateson, J., that damages are intended to 
be a compensation for loss caused by the wrongful act of the 
defendant except in certain special cases where there is an abso- 
lute rule of law entitling a man to a particular measure of 
damage, whethtr in the events that hav& happened he has suffer- 
ed that damage or not. In this case,*ever if the wrong (colli- 
sion) had not been done, still the owner would have lost the 
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use of the vessel and consequently trade profits for the four 
days in question, because he was obliged by his engagement under 
the contract to open up the ship. The fact that he was not 
able to trade had nothing to do with the collision and it could 
not be said that “work, which she would otherwise have done 
during the time, went undone to his measurable loss.” 


The Strathfillan v. The Ikala, (1929) A.C. 196 followed. 


THe Young Sw, (1929) P. 190. 
Costs—Dtscretion of Judge—Ivterference in appeal. 


There is no appeal from the discretion of a Judge as to 
costs, provided the Judge has exercised it judicially and did not 
deal with matters which had absolutely no connection whatever 
with the case. To lay down a hard and fast rule as to costs will 
be to fetter the Judge’s discretion which must be exercised in 
each individual case on its own merits. 


JOTTINGS AND CUTTINGS. 


Lord Halsbury.—A life of any public man which compr’sed 
expeditions with smugglers and going up to Oxford by stage 
coach at ‘ts one extremity, and, at the other, poison gas and votes 
for women, must needs have an attraction for the reader; how 
much more so then when the career in question is that of a man 
like the late Lord Halsbury. Wonderful, however, as Mrs. 
Wilson-Fox’s Life is as a record of varied experience, it will 
be more valued by lawyers for the light which it sheds on Lord 
Halsbury’s attitude towards the legal problems and movements 
of his day. The part which he played in the difficult days of 
the passing of the Parliament Act of 1911 is probably fairly well 
known, „but not every member of the Profession knows or re- 
members hgw enthusiasdically he championed the cause which 
was embodied in the Criminal Evidence Act of 1898, which de- 
parted so far from the standpoint of the common law as to pro- 
vide that “every person charged with an offence, and the wife or 
husband, as the case may be, of the person so charged shall be 
a competent witness for the defence .. . whether the person 
so charged is charged solly or jointly with any ether person.” 
Letters are reproduced which show the difficulties introduced by 
Reg v. Thompson and the attitude towards the question generally 
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of men like Sir Herbert Stephen, Mr. Justice Hawkins, and Sir 
Harry Poland, the last named of whom refers to the case of 
two prisoners tried together before Mr. Justice Gurney, where 
each wanted to call his wife. A. was told he could not call his 
wife, but the other, B., said: “My Lord, I am not really married, 
although we have been living together as man and wife for many 
years. Can I call Mrs. B.”? “Oh, certainly,” said the Judge, 
“you may call her, as you are not married.” “The law,” the 
writer concludes, “is in a discreditable and disgraceful muddle.” 
There seems to be some slight confusion in the biographer’s mind 
as to the dates of the Criminal Evidence Act and the Criminal 
Appeal Act which, nine years later, crowned the movement for 
the relief of the accused, an Act as to the wisdom of which 
authoritative opinion was again, it will be recalled, sharply 
divided. One other and very different episode will be noted with 

-interest, namely, the manner in which Lord Halsbury came to 
have the unique distinction of possessing a Great Seal. Custom 
demanding that the old Seal should be broken up when, in 
1897, a new one had been made, Queen Victoria, to the asto- 
nishment and confusion of the constitutionalists, stopped the 
official in the very act, saying impulsively, “Don’t spoil it.” “The 
merest tap was all that was given, and the Queen presented the 
unspoilt Seal to her Chancellor.”—L.T., 1929, p. 342. 





Capital Punishmett—On Wednesday in the House of 
Commons Mr. W. Brown moved: “That, in the opinion of this 
House, capital punishment-for civil crimes should be abolished.” 
He said that so far from capital punishment being a deterrent it 
had exactly the opposite effect, and that punishment should be 
remedial and not “punitive,” whereas capital punishment beside 
being “irrevocable” was “punitive to the last degree.” Com- 
mander Kenworthy, who seconded the resolution, urged that cases 
of premeditated violence leading to death were in the minority 
and that the “deterrgnt argument’’ had therefore no validity, 
but another member pointed out that the existing Jaw deterred 
many burglars and others from carrying arms which might be- 
come the instruments of unpremeditated crimes. The Home 
‘Secretary said the Government viewed the sentiments which 
had been expressed during the debate with sympathy. The 
question had been debated in the House eighteen times during 
the last hundfed years, and no one coald rise from a perusal of 
the record of those debates without some doubt as to whether 
the abolition of capital punishment for the worst class of 


LVII] THE MADRAS LAW JOURNAL. 221 


murders could be safely undertaken. Sir H. Samuel moved as an 
ainendinent that “it is desirable that a Select Committee should 
be appointed to consider the question of capital punishment,” and 
in the end this amendment was agreed to without a division. 
Experience gained in other countries, where, for instance, popu- 
lations are much less dense, are often misleading, and the same 
remark applies to facts gleaned from our own social history 
during times when nothing remotely resembling the dole exist- 
ed and the poor law was not too well administered, so that 
hunger and poverty had much more driving force.—L.T., 1929, 
p. 343. 2 


Doyniniots Status.—Recent discussion has rendered oppor- 
tune the appearance of Professor A. Berriedale Keith’s vivid 
book on the Sovercigtty of the British Dominions, published 
by Messrs. Macmillan & Co., Ltd. The Report of the Imperial 
Conference of 1926, variously regarded as a statement of exist- 
ing fact, a creative declaration of sovereign independence render- 
ing secession otiose, and a pronouncement weakening the Empire 
as an instrument of world peace, naturally looms large in the 
volume and explains its aim of considering the growth of the ~ 
sovereignty of the Dominions, its present extent, and the limis 
tations to which it is subject. With regard to this report two 
pregnant facts are emphasised—the first, that it has never been 
approved by any Parliament with the exception of that of the 
Union of South Africa, and the second, that it has never been 
communicated to foreign governments as a declaration of the 
British view. The author, in this volume, deals only with the ` 
Dominions technically so styled—Canada, Australia, New Zea- 
land, the Dominion of South Africa, the Irish Free State, and 
Newfoundland. He is not concerned with Southern Rhodesia and 
Malta, which possess responsible government but have not 
yet been accorded Dominiongstatus, and he adds that “India, 
though a member of the League and assured in due course of 
Dominion status, has not yet attained it” It will be recalled 
that the salient words f the declaration were those describing 
Great Britain and the Dominions as “autonomous communi- 
ties within the British Empire, equal in status, in no way sub- 
ordinate one te another in any aspect of their domestic or ex- 
ternal affairs, though united by a common allegiance to the 
Crown, and freely associated as members of the British Com- 
monwealth of Nations.¥ The author remarks’ on this state- 
ment that, Mad the committee gone no further, the report might 
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have been justly criticised as “lacking to a certain extent in 
reality,” but he calls attention to the rider, too often forgotten 
when summarising the results of the conference, the gist of 
which was that “the principles of equality and similarity ap- 
propriate to status do not usually extend to function,” with re- 
gard to which “more than immutable dogmas are required.” — 
L.T., 1929, p. 363. 


Doubtful Meaning of the Phrase—Lord Reading in his 
speech in the House of Lords this week spoke of the words 
“Dominion Status” as used in the recent pronouncement re- 
garding India, as “conjuring up a position in advance of what 
might be described as responsible government’. Lord Birken- 
head said that Dominion Status did not mean at this moment 
what it meant before the last Imperial Conference, and no one 
could say whether it would mean in five years’ time what it 
meant to-day. Lord Crewe spoke of it as a “vague expres- 
sion”. It would beeabsurd to minimise the influence of dogmas 
and phrases—especially those which are deemed very accurately 
to fit realities—in influencing actions and discouraging those 
which are incompatible, but realities come first in order of time. 
What as a part of the reality of the situation are the attitudes 
of the-various Dominions towards the phrase in question? No 
imminent dangers overhang Canada and opinion there is in 
favour of the fullest autonomy. The same remark applies to 
the Union of South Africa, which has its difficulties within 
its own borders. History seems to have doomed our nearest 
Dominion to “ask for more”. But Mr. Hughes’s words, spoken 
in 1927, illuminate the attitude of Australia with its Asiatic 
preoccupations. He said frankly in that year, “I am for the 
Empire, because I know of no other way of being for Aus- 
tralia.” New Zealand would pypbably echo that pronounce- 
ment. The Prime Minister of Newfoundland said quite can- 
didly in the same year that Newfoundland did not wish for a 
status of equality with the Mother Country as it would be of 
no value to her. The author says of the report mentioned in 
the last paragraph that its emphasis is laid not on’ distinct 
sovereignty, “but on that unity of interest and ‘aims which is 
of infinitely more importance than theoretic definition’? That 
expresses Our view on the relative importance of the considera- 
tions mentioned, yet we feel that defifitions and dogmas have 
in this connection very real importance, añd Professor Keith’s 
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book to which we refer the reader, proves how fascinating the 
attempt to formulate them may be made.—L.T., 1929, p. 363. 


Secrecy in Divorce.—When the Judicial Proceedings (Re- 
gulation of Reports) Act, 1926, was passed, we, with many of 
our contemporaries, voiced the opinion that the severe restric- 
tions on publicity imposed by the Act would render resort to 
the Divorce Court much more common. It will, of course, be 
remembered that the facts which may be printed or published 
are, apart from particulars as to the parties and charges, limit- 
ed to “the summing-up of the judge and the finding of the 
jury (if any), and the judgment of the court and observations 
made by the judge in giving judgment.” In a recent case the 
President of the Division, Lord Merrivale, stated shortly the 
facts in his judgment as he thought it was not in the public 
interest that social crimes of the kind in question in that case 
should be committed and the particulars not be made known to 
the world in which the people lived. Publigity was, he thought, 
one of the deterrents from misconduct. The Act takes the 
decision as to publicity from the newspapers and entrusts it to 
the court, and a glance at the reports of divorce cases before 
and after the Act was passed will show how the discretion has 
operated. We do not advocate a return to the old system, but 
we think that in cases where the parties have exhibited nothing 
but callous cynicism the course taken by Lord Merrivale should 
be more often followed. Publicity may deter from immorality 
or it may deter from proceedings. The fact that it may deter 
from proceedings in just those cases where reconciliation may 
seem out of the question is unfortunate, but we suggest that the 
prevention of acts of especial heinousness is of first importance.— 
L.T., 1929, p. 365. 


The Bench and Politics§-The Lord Chancellor, in the 
course of his address at the Guildhall last week, made a straight- 
forward statement on the subject of the choice of judges and 
justices of the peace, saying that in his view politics should 
not enter into either set of appointments. This is a sentiment 
which all earngst-minded members of the Profession will em- 
phatically endorse. Not once but several times have we said 
in these columns that integrity and competence should be the 
sole considerations in the appointment of justices of the peace, 
and what is true of the le8ser office is equally true of the greater. 
What are wanted in the occupants of the Bench, be they judges . 
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of the High Court or justices.in Petty Sessions, are honesty of 
purpose and that temperament and cast of mind which have 
come to be known as “judicial.” These are personal qualities 
and their possessor’s politics should be of no account either 
one way or the other. What importance politics do have is a 
negative one. To quote the concluding parts of Lord Sankey 
in this connection: ‘Violent partisanship does not fit a man 
for judicial preferment, and is a real hindrance to the cause of 
justice.” —L.T., 1929, p. 387. 


Judicial Changes.—The announcement made last Tuesday 
that His Majesty has been pleased to appoint The Right Hon. 
Frank Russell one of the Lords Justices of Appeal to be a Lord 
of Appeal in Ordinary in the place of Lord Carson, can hardly 
fail to excite universal approbation amongst those who are in- 
terested in these matters. It has for some considerable time 
been felt by not a few members of the legal profession that 
the Chancery point,of view has been somewhat inadequately re- 
presented—numerically—in those tribunals to which the ex-Lord 
Justice has just been elevated; but, coming as it does fairly 
shortly after Lord Tomlin’s appointment, this announcement 
should satisfactorily remove all criticism on this score for-many 
years to come. The Right Hon. Frank Russell is the fourth 
son of the late Lord Russell of Killowen, Lord Chief Justice 
from 1894 to 1900. He was called to the Bar by Lincoln’s 
Inn in 1893 and was elected a Bencher of that Inn in 1913. 
After a successful career as a Chancery junior he took “silk” 
in 1908, and was for some time attached to the court of Mr. 
Justice Astbury, ultimately going “special”. In 1919 he was 
appointed one of the Judges of the Chancery Division and 
proved to be one of the ablest Chancery Judges in modern 
times, and it was no surprise to the profession when in 1928 he 
was raised to the Court of Agpeal on the retirement of Sir 
Charles Sargant. 


At the same time the appointment of Sir Mark Lemon 
Romer to be a Lord Justige of Appeal is announced, thus filling 
the vacancy created in the Court of Appeal by the appointment 
of the new Lord of Appeal. This again cag in no way be 
described as unexpected. Mr. Justice Romer was called to the 
Bar by Lincoln’s Inn in 1890, of which Inn he was elected a 
Bencher in 1910. He took “silk” in 1906, finally becoming 
one of the leading “specials” of his’ day Afterethe death of 
Mr. Justice Peterson in 1922, Sir Mark was appointed to fill 
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the vacancy in the Chancery Division so created, and he soon 
established a reputation as a sound and exceedingly courteous 
judge. The new Lord Justice is a son of the late Lord Justice 
Romer, and it is interesting to recall that the last three judicial 
appointments have all been of men whose fathers in their day held 
high judicial ofice.—S J., 1929, p. 753. 


Husband Not Without Rights —Two cases in the Divorce 
Division, reported sine nonme in Tha Times of the 18th ult., 
re-afirm a proposition in law, which nobody ought ever to 
have doubted, that a wife’s right to maintenance is an incident 
of cohabitation. If a wife leave her husband for good legal 
cause she carries her right with hèr, and ample provision has 
been made to enforce the right. If she leave for a cause which 
does not in law justify her in leaving she forfeits.her right to 
maintenance. ‘Where on the true facts,” said the learned pre- 
sident, “the husband is shown to have done his duty to the 
utmost of his ability, never wilfully to have, failed in his duty 
to discharge his marital obligations, taking them generally as 
the relations of husband and wife, I find very great difficulty 
in conceiving a case where a woman can come forward, dis- 
claiming her proper obligations to her husband, and making 
herself a complainant in law on the ground of her own wrong.” 
In fact a married woman who expects her husband not to neg- 
lect to maintain her must not neglect the duties of a wife cus- 
tomary in her state of life. Usually they are to keep house and 
mother the children of the marriage, but the marriage bargain 
may be struck on another basis, according to the parties’ walk 
in life, or expressed mutual understanding. It is good to find 
that the scales of justice are, as we concetve they should be, 
to be held evenly and not weighted in favour of either sex.— 
S.J., 1929, p. 754. te 


——_e——_ 


The Confiscation of Enemy Private Property.—lt is diffi- 
cult to right ancient wrengs, and though “Lord Buckmaster, in 
the House of Lords on Tuesday, won general assent to his 
motion as to Ex-Enemy Property, the lapse of fifteen years and 
the transactiong that have taken place in the liquidation of 
enemy property are said to make it impracticable to wipe out 
the past, and give to every German citizen in this country the 
property which by Englisk Law, and on English wews of Inter- 
national Law was secured to him. A German citizen resident 
here before the war was entitled to the protection of the Crown 
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for himself and his property. The latter right was violated 
and the property confiscated on the hollow pretext that the 
owner could look to Germany for compensation. There was 
in this neither law nor reason, and the breach of law was not 
cured by the incorporation of the system in Art. 297 of the 
- Peace Treaty. Under this, the Allied and Associated Powers 
reserved the right to retain and liquidate ex-enemy property. 
The hardship inflicted on persons of German nationality in 
this country was shown by Lord Buckmaster and Lord Par- 
moor when the former raised the question in the House of 
Lords on April 6, 1922, and some remedy was given by the 
appointment of Lord Blanesburgh’s Committee, with a limited 
power of relaxing the practice under the Treaty. It is a matter, 
as is well known, in which Lord Blanesburgh has taken great 
interest. The present Government does not, of course, at- 
tempt to defend the breach of law involved in the confiscation 
of German property—robbery, Lord Passfield properly called it 
—hut the confiscated property appears to have got so mixed up 
in international finance since, that there is. difficulty in iden- 
tifying it, and restoring it to its owners. Still, neither Lord 
Blanesburgh nor Lord Buckmaster was satisfied with this ex- 
planation. Lord Blanesburgh insisted that property still avail- 
able, which appears to amount to a large sum, should be re- 
turned to the owners, and not handed over to the German Gov- 
ernment, and Lord Buckmaster’s motion for an account of this 
surplus was agreed to without a division—LJ., 1929, p. 267. 


The Retirement of Lord Carson.—It is announced that 
Lord Carson has resigned his office of a Law Lord. Following, 
in 1921, Lord Moulton, who was as brilliant as a judge as a scien- 
tist, it may be doubted whether Lord Carson will be remembered 
for his judicial work, and he made the mistake of carrying 
his politics into the serener afmosphere in which Law Lords 
live their contemplative, but eminently useful lives. It was 
a mistake which sprang from LordeCarson’s mgst cherished 
convictions, and though the elevation to the House of Lords 
was, qo doubt, genuinely intended to close the stormy incidents 
of his life, the negotiations for the Irish Free Siate Agreement 
brought him into the fray again, and so-was raised the question 
of the liberty of a Law Lord to engage in political strife. It was 
generally agreed that Lord Carson owas wrong, and such a 
cohtention is not likely to be revived But lord Carson’s 
greatest time was neither in the House of Lords, nor earlier in 
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the services he rendered, as First Lord of the Admiralty and 
in other offices, in Mr. Lloyd George’s War Cabinet. His re- 
putation is founded on the commanding position which he at- 
tained as an advocate at the Irish Bar, and which he transferred 
undiminished to the English Bar. “l still adhere,” Lord Bir- 
‘kenhead has written, “to the opinion that Carson was the great- 
est advocate the English Bar has produced since Erskine.” 
However that may be, he was for twenty years in the front 
rank as a leader, but this did not satisfy the aspirations for his 
own people in Ireland, which sprang from the depths of his 
nature. That is a side of his career of which it would be out 
of place for us to speak.—L.J., 1929, p. 283. 


The New County Court Judye—It is not very often that 
a practising member of the Bar is the plaintiff in an action 
which becomes a leading case on the branch of the law with 
which it is concerned; and the fact that Mr. Artemus Jones, K.C., 
who has just been appointed a County Court Judge in place of 
the late Judge Roberts, was responsible for getting an impor- 
tant point in the law of libel settled by the House of Lords, 
adds interest to his appointment. The case, Jotes v. E. Hilton 
& Co., (1909, 2 K.B. 444); reported sub nom. E. Hulton 
& Co. v. Jones (1910 A.C. 20), is, of course, the authority 
for the proposition that in an action for libel it is no defence 
to show that the defendant did not intend to defame the plain- 
tiff, if reasonable people would think the defamatory language 
io refer to him. The practice of inserting a note at the be- 
ginning of works of fiction to the effect that all the characters 
are purely imaginary, and that no reference is intended to any 
living person, is a result of this decision. Mr. Artemus Jones, 
who was called by the Middle Temple in 1901 and took silk in 
1919, has had a varied common law practice, particularly on 
the North Wales Circuit; and Jast year he was appointed to 
represent Great Britain on the Anglo-Mexican Commission deal- 
ing with claims for damage arising out qf revolutionary dis- 
turbances ine Mexico dufing the preceding ten years—L.J., 
1929, p. 284. 


CONTEMPORARY LEGAL LITERATURE. 


With the complexity of business methods and the expansion 
of trade, the responsibilities of the Banks have increased mani- 
fold and it is not infrequéntly that one finds the Banks made 
scapegoats of “breaches” by agents of instructions of their cuş- 
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tomers. The Law Journal for August 3rd and 10th has a 
short note wherein are instanced some cases on both sides of the 
linc, some wherein the Bank was held liable for negligence in 
the discharge of its duty and some where it was exonerated. In 
alinost all the cases, the good faith of the Banks have been ad- 
mitted but the question has turned on nice discussions about 
the information that the Banks must be deemed to have had 
from the cheques themselves or in the mode of their present- 
ment. The Courts have in all those cases been confronted with 
the fact that either the customer or the Bank, both of whose 
hands are clean, are to suffer for the fraud of a third person. 
As the note points out, “the question in all such cases is whether 
or not the bankers were negligent in their dealings with cheques 
of bills of exchange passing through their hands and to avoid 
liability on the ground of negligence they must show there were 
not suspicious circumstances which would put them on enquiry.” 
There was recently a case of that kind in the Madras High 
Court where the agent endorsed as agent cheques in favour of 
his principal but paid them into his own account with the Bank. 
It was held that it was sufficient to put the Bank on notice [see 
57 M.L.J. (sh. n.) 49]. 


It is familiar to all readers of English Law that equity deve- 
loped into anything like a definite system very late and even after 
that in its desire to follow the law as far as it could, several of 
its rules were by no means clear-cut and definite. It is the rigid- 
ity of system in Common Law that necessitated the interven- 
tion of “Equity” but even there with Lord Eldon and others 
reducing equity also to dry rules, it lost much of its flexibility. 
In the Law of Trespass, the slow progress which equity made 
is very visible and Professor William F. Walsh of New York 
University has, in an article entitled “Equitable Relief Against 
Trespass” in September issue of@he New York Quarterly Review, 
shown how the strong desire of equity to leave the law contro- 
versies involving tht legal title to Taw Courts has been res- 
ponsible for several anomalous rules in this branch of the law. 
Two suggestions are referred to in the article as to why equity 
declined to determine a controversy involving the legal title 
to land “(#) that the trial by deposition in etuity was not as 
satisfactory as trial by oral testimony in open Court at law,” and 
(ii) the incanvenience of calling suigors from all parts of the 
country to run up to Westminster, avhere alone phe Chancellor 
sat. Butas the Professor points out, the fact remains that equity 
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was often called on to determine such questions of fact. The 
equitable jurisdiction in cases of trespass originally began to 
prevent powerful defendants acting in defiance of law and molest- 
ing the weaker plaintiff but it unconsciously developed and now 
equity steps in to restrain acts of trespass (i) whenever the 
legal remedy at law is inadequate, or (i) the plaintiff is being 
deprived of the substance of his estate—there being no dispute 
as to the plaintiff’s title But where the title itself was in dis- 
pute, equity generally refused relief until the question of title 
was decided by a Court of Law. The recognition that mere 
trespass was also in the nature of waste and needed equity’s 
intervention also came only later and now when the trespass is 
continuous or repeated continuously so as to ripen into an 
easement, injunction is issued to avoid multiplicity of suits— 
and it may be added—also to extend the arm of the law to 
effectually secure to the owner peaceful enjoyment of the pro- 
perty. Professor Clark’s suggestion in his book on “Equity” 
that the plaintiff need not bring separate actions for each tres- 
pass, but may wait and recover for all trespasses up to the time 
of the trial can, as the learned writer points out, hardly secure 
adequate relief. The practical advantages of possession, which 
are not all realised by Courts, is well known and this sugges- 
tion is merely encouraging trespasses. The other suggestion 
to call a policeman to keep the defendant under bonds to keep 
the peace in a Magistrate’s Court is often resorted to and there 
are provisions in the Criminal Procedure Code (India) to that 
end. Besides this, there are other cases of trespass in which 
ejectment will be inadequate and the learned writer refers to cases 
of an encroaching wall or building, where a mandatory injunc- 
tion is issued to remove the encroachment. 


It is not alone in America that there is a tendency towards 
higher standards of admissiot® to the Bar. Signs of it are 
very visible in Madras where the new Bar Council is spending 
several days for the question of legal edftcation and necessary 
equipments for the profession A note in the North Carolina 
Review, 1929, p. 287, gives a short summary of the main rules 
made in Pennsylvania and California. In Pennsylvania any one 
intending to study law for admission to the Bar must first get 
himself registered at the beginning of his three years’ study. 
At that time an investigation is made by a Board, of local law- 
vers as to hjs character, "record and reputation. During his 
three years’ course in school or office he is under the super- 
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vision and guidance of an older lawyer to whom he is assigned. 
At the end of the course, a more stringent investigation into 
his character is made and he is to sit for an examination upor 
legal ethics and traditions. He is also to serve a clerkship of 
six months at least in a lawyer’s office. The Bar in the other 
State, California, appears to have secured a charter of inde- 
pendence by Legislative Act only recently. The rules of ad- 
mission. therefore have to take effect only a little later after 
those who have begun their course on faith of the old regula- 
tions have been enrolled and July, 1932, has been fixed for the 
commencement of the new rules by which two years’ academic 
work followed by a three years’ course to a law degree in an 
approved law school is made the minimum requisite. The 
student has also to get himself registered and pass a character 
investigation at the beginning of his period of study of law. 
These rules largely aim at the character of the member forget- 
ting all the while that it is only later in life when he finds the 
many thorns in his way in the profession that he tries all means 
in his power to remove them. 


The address of Mr. Litchman delivered at a meeting of 
the Seattle Alumne of Phi Alpha Delta (Seattle, Washing- 
ton) on “The Practical Application of Legal Philosophy in 
Everyday Law Work” [American Lau Review, March, April, 
May, 1929] affords very interesting reading. His purpose in the 
address is to speak about the “why” of the law and how if an 
advocate knows the “why” of the law, he can present his case 
to the Court with better results. It is a truism that “after 
all, lawyers are paid by their clients, to obtain results” though 
in theory it may require to be tempered by the Advocate’s duty 
to the Court. He discusses the philosophical theories of law 
under six heads: (i) The logical, (i) the moral, (iii) the time- 
social evolutionary, (tv) the envigonmental, (v) the force-sociolo- 
gical. and (vt) evolutionary economic. They are being used in 
everyday work only without its being realised and the advocate 
who is able to marshal them all together and th apt places 
succeeds the best. 

(+) The Logical Theory —This is the reasoning by direct ex- 
ample and, if that cannot he done, by analogy. “This is the most 
common method and possibly the one that Courts governed by 
precedents have to follow The legislature does not reverence 
this theory at all and it goes on repealing past laws and re-enact- 
ing new laws as it thinks best. He thinks that this theory has 
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the disadvantage that it is merely mechanical and requires the 
Judge to decide which set of decisions approaches the facts of 
the case nearest. 


(%) The Moral Philosophical Theory.—lIts greatest expo- 
nent is Rudolph Stammler. According to this school, law is an- 
nounced or enacted to realise that which is for the social good at 
a given time. Equity Courts adopted this system and softened 
the harshness of the Common Law. One of its greatest 
slogans is “public policy.” On several occasions when shelter 
was sought under an old rule of law, the Courts applying this 
theory of “human kindness” cast it aside and rendered justice 
to the victim of the old law. 

(ii) The Time-social Evolutionary Theory—This was 
recently propounded by Chief Justice Cardozo of New York 
Court of Appeals. According to him, time is an important ele- 
ment in the administration of law. As time rolls on, new customs 
come in and legal concepts must also change to accord with them. 
Social conditions and legal concepts must gq,hand-in-hand. If an 
old decision applicable to the case is cited, the exponents of this 
school will visualise a picture of the condition of society at the 
time and a picture of the society at the present time and see how 
far that rule can be followed at the present day. 

(iv) The Environmental Theory.—This is more followed by 
the Legislature which takes note of the environments of the 
people for whom the law is to be made. 


(v) The Force-sociological Theory.—This is an analogous 
theory and tries to make law a social tool and regulate it accord- 
ing to the social position of the litigants. This is also largely 
applied by Legislature. The social and political warfare be- 
tween different classes of human society is sought to be regulat- 
ed, the end in view being the peaceful existence of society as 
a whole. ` 
(vi) The Evohitionary Economic Theory.—“Law, to this 
school, is viewed as a sqgial tool set in motion by the Government 

. . to regulate the conduct of peoples towards each other, 
primarily in their relations towards property.” This takes note 
of the economic developments in the country and develops law 
accordingly ‘As an illustration, the writer instances the Haverty 
case, 134 Wash. 235. There a longshoreman was injured while 
employed on a vessel hy the negligence of the .hatch-tender, a 
fellow employee who failed to signal to him the descent of a 
load. The question arose if the stevedores were liable or the 
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hatch-tenders. Several doctrines were called in aid like the 
fellow-servant doctrine and non-delegable duty doctrine. Res- 
pondeat superior doctrine based on individual employment can 
have no application to cases where, as often happens in modern 
business, he is the servant of two or more employees. The 
Court held that the fellow-servant doctrine was of no use here- 
after because of the changes in the economic, legislative and 
judicial world. 


BOOK REVIEWS. 


LecaL Etsics—The Advocacy Series, Vol. VII—by 
Messrs. P. Ramanatha Atyar and N. S. Ranganatha Aiyar. 
Price Rs. 4. 


A treatise on professional ethics preaching the highest 
depree of moral courage, unselfishness and backbone to the 
lawyer can only fall flat on an extremely discontented bar, which 
has begun to feel al] the disadvantages of overcrowding and the 
keenest competition among its members. But the sincere hope, 
that “in a democratically evolving country, canons of profes- 
sional ethics will tend to raise and to strengthen the standard of 
professional honour,” has perhaps actuated the authors of this 
volume, the last of the series, to complete their endeavour with an 
exhortation to the members of a most honourable calling, to re- 
spond to all the great qualities of head and heart for which they 
stand. Highly sarcastic as it may seem if the legal profession 
were to be characterised as “superior even to war in many res- 
pects, even in the primary respect of ruin to both the parties,” a 
close observer of individual vagaries as well as one having inti- 
mate knowledge of the intricate workings of the profession, may 
not completely disagree with the statement, when instances of the 
base purpose for which litigations sometimes get actually pro- 
moted by persons belonging to @he profession are within his 
knowledge. The adoption of a code of Ethics by the members 
of the American Bar Association and that of San Francisco ex- 
tracted in this volume amply conveys to us the great importance 
which such countries have attached to the formulation of a code 
of ethics for the maintenance of a proper standard in the legal 
profession. Hence it may not be out of place or untimely for 
the circulation of a book of this kind which deals with the 
teal benefits that would accrue to thesBar as a whole, by its 
conforming to such ideals as would guide its members in their 
_ great’and responsible task of acquitting themselves as men and 
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citizens. The numerous chapters of this volume, exhaustively 
dealing with the duties of the advocate`towards his clients, his 
colleagues, and the Bench, have not omitted the attitude which 
Judges also ought to cultivate towards the Bar, which alone can 
perfect the system of administration of justice in the land. 
Though one may be inclined to feel satiated with the too many 
cuttings and extracts in the volumes of the series, he cannot 
possibly be indifferent to the untiring energy of the compilers 
of such information who richly deserve approbation. 


We add our word of praise to the good opinion which the 
volumes of the series have been enjoying already.—K.C. 


MAXWELL’s INTERPRETATION OF STATUTES, 7th edition, by 
G. F. L. Bridgeman, 1929. Published by: Messrs. Sweet and 
Maxwell. Price Rs. 22. 


Maxwell’s Interpretation of Statutes has been looked upon 
as the leading text-book on the subject and the opinions of its 
author have been freely quoted by Judges in their judgments. 
We therefore welcome the present edition of the work which 
has appeared nearly nine years after the last edition. The ex- 
cellence of the work is so well known to the bench and the bar 
that it is unnecessary to dilate upon the plan of the work or its 
contents. It is, however, necessary to say that the present edi- 
tion is slightly smaller in size than the previous one as some un- 
necessary and to some extent irrelevant matter has been deleted. 
Reference must be made to two new features in the present edi- 
tion, vz., the giving of the short titles of statutes for convenience 
of reference and the inclusion of the English Interpretation Act 
of 1889 on which the Indian General Clauses Acts are to some 
extent based, as an appendix to the work. Cases which have 
appeared since the publication of the last edition bearing upon 
the interpretation of statutes which otherwise are not some- 
times easy to get at, have been referred to and noticed by the 
editor of the present edition in their proper places. We have 
no doubt that the present ‘edition maintains the high excellence 
of the previous ones and will be found invaluable both ve the 
bench and the bar. 


We have great pleasure in acknowledging the receipt of 
the All-India Ready Referencer, January to June, .1929, Civil, 
Criminal and Revenue, which is an exhaustive subject index to 
all the rulings of all the High Courts and other superior Courts 
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NOTES OF INDIAN CASES. 


KAPURJI MaGniraM v. Panaji DavicHanp, I.L.R. 53 
Bom. 110. 


The right of a partner of a firm who enters into a con- 
tract in his individual character with a third person for part- 
nership purposes came up for discussion and the question was 
whether he could sue alone on the contract without joining the 
other partners as parties to the suit. The learned Judges look- 
ed at the matter from several points of view and came to the 
conclusion that he alone could sue. The answer to the ques- 
tion depends on the correct interpretation of section 230 of the 
Indian Contract Act which embodies the law for this country. 
To disentitle the agent from suing the contract must under the 
section have been entered into by the agent on behalf of the 
principal. This essential has not been satisfied in the present 
case, as the agent entered into the contract in his own name 
though the result of it would have gone to the partnership, 
The decision of the Privy Council in Agacio v. Forbes! shows 
that the Act has only adopted the pre-existing English law 
on the matter. Viewed as a egntract on behalf of the princi- 
pal in which the agent has an interest, even then, the agent 
could sue on it himself., This was laid down in Subrahmanta 
Pattar v. Narayanan Nayar’ though only obiter and followed 
in Mallhu v. Megh Raj.” The right of an agent with an inte- 
rest in the subject-matter of the contract to sue on the con- 
tract has been explained in Coorla Mills v. Vallabhdas* adopt- 
ing the view of Sir Frederick Pollock and Mr. Mulla in their 
commentaries to the Indian Contract Act on the ground that to 
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the extent of his interest in the contract the agent himself is a 
principal and is therefore entitled to sue and the provisions of 
section 230 do not stand in the way of the principal suing on 
the contract. In this connection, it may perhaps be asked 
whether an agent who in this view is only a co-contractee 
along with the principal, who also is interested in the contract 
can sue alone without impleadjng his other co-contractees in the 
suit. Cf. section 45 of the Indian Contract Act. 

~ The ‘last and perhaps the most important point considered 
in the case is the effect of clause (2) of paragraph 2 of section 230 
of the Indian Contract Act, i.e., whether to give rise to a pre- 
sumption of a contract to the contrary within the meaning of 
the section, -it is only sufficient that the agent has not disclosed 
the name of the principal though the other party might other- 
wise be aware of the existence of a principal on whose behalf 
the contract has been entered into and the name of that princi- 
pal. The language of the section certainly lends colour to the 
view that even if the other party obtains the knowledge of the 
identity of the principal from other sources, there would be a con- 
tract to the contrary and the contract may be enforced by or 
against the agent personally. This is the view which Fawcett, J., 
has adopted in the case under notice differing from West, J., in 
Mackinnon Mackensie & Co. v. Lang, Moir & Což of whom it is 
probably not right to say that he overlooked the language of cl (2) 
above referred: to, as the discussion by that learned Judge was 
with reference to that section. His Lordship apparently pro- 
ceeded on the view that the person to whom credit has been 
given by the other party to the contract is the person entitled to 
sue and liable to be sued on the contract and this is the princi- 
ple underlying section 230-of the Indian Contract Act as pdint- 
ed by Sir Frederick Pollock and Mulla in their commentaries to 
the Act. -It may also be noticed that the view of West, J., has 
been followed by the Lahore fligh Court in Lyallpur Sugar 
Company v. Mul Raj °. 


Jyoti Prasan SINGHA Deo v. JoGENDRA Ram Ray, I.L.R. 
56 Cal: 188. 

This decision is oné of some interest on the construction 
of .article 17 of the second schedule to the Court Fees Act. The 
question that, directly arose for decigion was whether in an 
_ appeal against a decree for costs in a, suit, for partition of joint 





5. (1881) I.L.R. 5 Bom. 584. 6 (1921) 65 I.C. 473. 
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family properties, Court-fee has to be paid ad valorem: on 
the amount of the costs objected to or whether a 
fixed fee of Rs. 15 has to be paid under -article 17 
(vw) of the second schedule of the Court Fees Act;-and the 
learned Judge has held that as the suit for partition in a joint 
family is one falling under the latter provision, a memorandum 
of appeal against the decree in the suit whatever may be the 
nature of objection taken in the appeal is only liable to a fixed 
fee under this provision. Though it may be noticed that there 
is a conflict of opinion as to the provision of the Act under 
which a plaint or memorandum of appeal in suits for the parti- 
tion of joint family properties falls, as to which reference may 
be made to Rungiah Chetty v. Subramania Chetty,’ the decision 
under notice would affect the cases of suits for partition amongst 
co-tenants other than members of a joint family even in Madras, 
which according to the Madras High Court would fall under 
article 17 (vt) of the second schedule to the Act. See Gill v. 
Varadaraghavayya.2 This decision would glso seem to lead to 
the conclusion that even with regard to the cases falling under 
the other clauses of article 17 such as, suits to set aside sum- 
mary decisions or orders of the Civil Courts not established by 
the Letters Patent or of the Revenue Courts, suits for mere de- 
claration without consequential relief or suits to set aside an 
award or an adoption, a memorandum of appeal even though 
objecting to the decree in the suits with regard to costs alone, 
which may be a considerable amount is liable to a fixed Court-fee 
of Rs. 10 or 15 as the case may be and not ad valorem on the 
amount of costs the liability for which is objected to, as in 
suits for money under section 7. It is not clear whether this 
result was contemplated by the legislature; but the provisions of 
the Act lend themselves to the construction adopted by the learn- 
ed Judge in this case. It is significant that there does not seem to 
be any direct decision on the estion apart from the one under 
notice, although the enactment has been in force for over half 


a century. ` s 


GAHAR ALI HOWLADAR v. ABDUL OWAHAB SHIKDAR, 
I.L.R. 56 Cal; 192. 

It is not strange that there is no prior reported decision 
on the point that where one of several judgment-debtors pays 
the whole decree amountginto court to the credit*of the decree- 
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holder and the court receives it as such, time for a suit for contri- 
bution against his.co-judgment-debtors runs from the date of 
such payment and receipt by the court and not only from the 
date when the decree-holder draws the amount from court. 
The proposition seems not capable of serious argument to the 
contrary, as the court in such a case receives the money acting 
as the agent or quasi agent of the decree-holder and the money 
is afterwards for all practical purposes as though in the 
pocket of the decree-holder himself. When, however, the learned 
Judges meet the argument to the contrary, namely, that time 
runs only from the date ọf withdrawal of the money by the 
decree-holder, by observing that if that argument were accept- 
ed the judgment-debtor who paid the amount into court would 
have no cause of action for contribution against his co-judg- 
ment-debtors, till after the amount is drawn by the decree-holder, 
it is not clear whether the observation does not proceed on 
a fallacy. The existence of the cause of action or its absence 
does not depend onthe Limitation Act which merely limits the 
time within which an action can be brought, but on substantive 
law. As was pointed out by the Privy Council in Hart Nath 
Chatterjee v. Mothurmohun Goswami, the intention of the law 
of limitation is not to give a right when there is not one, but to 
interpose a bar after a certain period to a suit to enforce an 
existing right. That the third columns of the articles of the 
Limitation Act do not always mark the time of the accrual of 
the cause of action has been shown by Srinivasa Aiyangar, J., 
in Seeti Kutti v. Kunhi Pathianma.? It is therefore possible 
that there may be a cause of action for a suit for contribution 
as soon as the amount is paid into court and there is nothing 
to prevent limitation commencing to run from a later date, i.e., 
when the decree-holder draws out the amount. As however the 
expression “date of payment” in the third column need not be 
restricted to the date of paymgat into the hands of decree- 
holder himself, payment into court so as to constitute it pay- 
ment to the agent or quasi agent of the decree-holder vesting 
the dominion of the money in him, would be sufficient paymert 
within the meaning of the article, 
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1. (1893) I.L.R. 21 C. 8 at 18 (P.C.) ° 
2. (1915) I.L.R. 40 M 1040 at 1062- 33 M.L.J. 320 (F.B ) 
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- Jucer Lar v. SwapesHi Miuts Company, I.L.R. 51 All. 
182: 56 M.L.J. 282 (P.C.). : 


There may be deception by sound as well as by sight and an 
instance of such deception by sight gives rise to the well-known 
cause of action known as passing-off action by deceptive imitation 
of another’s trademark. The complaint was that the defendant 
began to use trademarks which though if critically looked at by 
a person of such literacy as to have critical powers of observation 
would not be confused, yet would be apt to be confused by the 
illiterate and unobservant and in particular the imitation was 
such that a person coming and asking for lotus cloth as the plain- 
tiffs’ cloth was known in the market might be satisfied by 
having cloth delivered with the trademark of defendants. This 
was held to justify the action by the plaintiffs for damages. The 
High Court had taken the entire sales of the defendants and 
attributed a proportion to the trademark and had given profits 
on that. The Privy Council thought that method of dealing 
with the matter as too speculative and substjtuted instead a cal- 
culation of profit on the footing of the diminution of the plain- 
tiffs’ trade allowing some margin also for expansion. 


BanKry Lar v. RAGHUNATH Samar, ILL.R. 51 All. 189 
(F.B.). 

The question in this case was the phantom raised by the 
Privy Council decision in Vaithtalinga Mudaliar v. Srirattgath 
Ant as to whether even under the Limitation Acts of 1871, 
1877 and 1908 suits by reversioners after the death of a Hindu 
female would not be barred if the stranger was in adverse pos- 
session for over 12 years against the female. In other words 
whether Runchordas case is still good law? The majority hold 
quite rightly that where Art. 141 applies there is no question of 
adverse possession. Whether pgssession was adverse against the 
widow or not, whether she might be barred or not the reversioner 
would not be barred. ‘Ghat was the view we took of that case 
when it appeared (see 50 M.L J. Short Notes, p. 10) and we are 
glad to note that the Privy Council has taken that view in 
Jaggo Bai v. Utsava Lal.* The last case, however, would seem to 
leave the question open as to the result of a decision against the 
widow in a suit for possession on the ground of limitation, and a 
further decision of the Privy Council might bẹ necessary to 








“TL.R. 48 M. 883-49 M.L.J. 769 (P.C) 
2 (1899) L R. 26 LA. 71: LL.R. 23 B 725 (PC). 
2 A.LR. 1929 P.C. 166 
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remove the ccbwebs of doubt. Thc true position in that matter 
would seem to be this: where the suit of the widow is dismissed 
on a ground of limitation the suit must be taken to be dismissed 
on a ground peculiar to the widow and such a decision cannot bar 
the suit by the reversioner. Where, however, the case is one 
governed by the Limitation Act of 1859—that is to say where 
the right was extinguished under the old Act and the stranger 
acquired a right before the Act of 1871 came into force—the 
case would be wholly different and a decision on those facts 
against the widow would also bar the reversioner. Such 
in fact was the case in Hart Nath Chatterjee v. Muthurmohys! 
Goswami.“ Slightly different was the case in Vaithtalinga Muda- 
liar v. Srirangath Anim,’ but that again was a case to which 
Art. 141 had no application. Unfortunately, the case under 
review adopts the unsound distinction that those cases deal with 
representation in suits, whereas in the particular case the point 
that arose was one of limitation which is governed by Runchordas 
Vandrawandas v. Parvati Bhai. 
e 


PrRaAMATHA Nato Das Barraci v. CHAMPA Dasi, I.L.R. 
56 Cal. 275. 


This decision brings into relief the undesirability of erect- 
ing as principles of law the statement of facts in a previous 
case from which a similar inference was drawn by the learned 
judges and the consequent abuse of precedents. Though the 
construction by a tenant of pecca structures on the leasehold 
property may be a piece of evidence—and a strong piece of evi- 
dence—for coming to the conclusion that the tenancy was of a 
permanent character, it cannot be asserted that the put- 
ting up of pucca structures is a legal prerequisite to 
¢reate a permanent tenancy. Consequently the learned 
judges in the present case aciused to treat the case 
of Abdul Hakim Khan Chowdhury v. Elahi Bak- 
Sha Saha as laying dewn the rule that putting up by the tenant 
of permanent ‘structures is of the essence of permanent tenancy 
and pointed out the true limits of the decision in the case above 
referred to, though some of the observations in it were, it must 
be admitted, somewhat loosely expressed. $ 








1 (1925) L.R. 52 I.A. 322: I.L.R. 48 M 883: 49 M.L.J. 769 (PC). 
2 (1899) L.R. 25 I.A. 71: 1.L.R 23 B. 725 (PC) 
4, (1893) L R. 201.A. 183-1.L°R. 2¢ C. 8 (P.@). 
5, (1924) I.L.R. 52 C. 43, 
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SEETHAYYA V. SUBRAMANYA SOMAYAJULU, I.L.R. 52 Mad. 
453: 56 M.L.J. 730 (P.C.). 


In this case, the Privy Council reverse the decision of 
three Judges of the Madras High Court in Somayayjulu v. 
Scethayya.* The question is one relating to the vexed subject 
of Estate or no Estate. The grant in the case was a Shrotriyam 
grant to a Brahmin. The question as it presented itself to the 
Privy Council was merely a question of construction of the grant. 
The High Court bad proceeded on the rule as to presumption 
enunciated in Muthu Goundan v. Perumal Iyen? Their Lord- 
ships applying the rule laid down in Stvaprakasa Pa*dara 
Sarmadhi v. Veerama Reddi’ viz., that there is no presumption 
either way had to reconsider the question and held differing from 
the High Court that the grant was not a grant of both the 
warams, but of revenue only. The considerations that weighed 
with them were; (+) The use of the word Shrotriyam in con- 
rection with the revenue (Their Lordships do not accept the 
contention that Shrotriyam grant is necessarjly of revenue only), 
(ii) the use of the word mouja which was held to denote occu- 
pied village by Sadasiva Aiyar, J, in Venkata Sastruku v. 
Sttoramudu,* (iii) the fact that the grantors were Deshpandyas 
or revenue-farmers, (fv) the fact that the grantees were non- 
resident Brahmins. Their Lordships held that the cumulative 
effect of all these circumstances was to incline them to the view 
that the grant was only of revenue. 


Another point of evidence also arose in the case. In this 
case, a copy purporting to be a true copy and more than 30 years 
old was produced. The question was whether it could be used 
to prove the contents of the original without more. In this case 
the copy was signed by the then agraharamdars with a statement 
that it is a true copy. The High Court held that the statement 
was admissible under S. 32, cl. (7) as a statement by a deceased 
person relating to a transact under section 13, clause (a). 
The Privy Council held that it was admigsible also as an admis- 
sion by the respondent*s predecessor-in-title. The High Court 
applied S. 90 of the Evidence Act to presume the genuineness of 
the copy. The Privy Council affirms this view. This is what 
their Lordships say on the matter: “The document is over 30 
years old and is produced from proper custody. By S. 90 of the 





1. (19223 I.L R 46 M.92 (FB) à 
2 (1921) I.L R. ¢4 M 588: 40 M.L.J. 429 (FB) 
3 (1922) L.R? 49 I.A. 286-1.L R 45 M. 586 at 588° 43 M.L.J. 640 (PC). 
4. (1914) I.L.R 38 M 891: 26 M L.J. 585. 
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Evidence Act of 1872 the Court may presume therefore the 
signatures authenticating the copy to be genuine. The statement 
to which the signatures are appended, vig., that the document 
is a copy of the original appears to be evidence both for the 
reason given by the Chief Justice, vig., as a statement relating 
to a relevant fact and also as an admission made by a party and 
a predecessor-in-titke of the parties.” The last is an intelligible 
ground. The previous seems to be somewhat of a liberal con- 
struction of S. 32, cl. (7). The judgment of the Privy Council 
thus affirms the proposition that S. 90 applies to copies; whether 
you could go further and presume under the section the genuine- 
ness of the original, their Lordships do not expressly say; pos- 
sibly the judgment involves that—though not absolutely clearly. 
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PunysAB COTTON PRESS COMPANY, LTD. v. THE SECRE- 
TARY oF STATE FOR INDIA IN CouncIL, I.L.R. 10 Lah. 161 
(Pico ys 


The Privy Council have in this judgment reversed the deci- 
sion of the Lahore High Court reported in The Punjab Cotton 
Press Company, Ltd. v. The Sccretary of State for India* on the 
ground that there was no finding by them that the action com- 
plained of by the plaintiff was taken by the defendants in pur- 
suance of S. 15 of the Northern India Canal and Drainage Act 
VIII of 1873. The plaintiff’s allegation was that the acts of 
the defendants were done not for preventing any accident to the 
canal but for the purpose of protecting a railway embankment, 
in which case the protection given by S. 15 of the Act would not 
be available to them. The judgment of the High Court how- 
ever shows that the Court was satisfied on the evidence that the 
defendants acted in the manner alleged with a view to prevent an 
accident to the canal and the High Court held in consequence 
that the action was justified under S. 15. $f the act itself was 
justified by statutory authority on the facts as found by the 
High Court, then the plaintiff must have been non-suited not 
merely on the ground that the action was statute-barred under 
Art. 2 of the Limitation Act but also on the ground that there 
was no cause of action at all for damages. The judgment of 
the High Court is however understood by the Privy Council -as 
not containing any definite finding as to whether the operation 
of cutting the canal bund was for the purpose of preventing 
an accident to the canal. The Privy Council, however, state 
that Art. 2 will apply if it 1s proved on the facts that as a 
matter of fact the defendants’ acts were really for the pro- 
tection of the canal. This should not be understood as laying 
down that Art. 2 will be inapplicable if it is merely found that 
the acts were performed by the Canal Authorities in the honest 
though mistaken belief that fey were authorised under the 
Statute to lake action in the manner in which they acted for 
the purpose of preventimg an accident to the canal, It would 
not matter if the acts themselves did not really and in fact 
prevent the accident to the canal. líf of course they did, the 
defendants need not rely on limitation under Art. 2 as a defence 
as-in that case they can plead statutory authority as a justifica- 
tion for their action and the plaintiff’s suit would fail on the 
merits. The distinctionspointed out above must be borne in 


1. (1923) I.L.R. 4 Lah. 428, 
NIC s . 
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mind notwithstanding the somewhat obscure language of the 
Privy Council judgment. 


Kirra SINGH v. AJAIPAL Sineu, 1.L.R. 10 Lah. 165 
(F.B.). 


This Full Bench decision contains an instructive discus- 
sion as to how far the provisions of the Sikh Gurudwara 
(Punjab) Act VIII of 1925 have retrospective effect so as to 
affect pending appeals. The rules of interpretation as to the 
retrospective effect of statutes are no doubt already well estab- 
lished and this decision merely follows them but the value of 
the decision lies in the discussion relating to the application of 
the said rules with special reference to the provisions of the 
particular sections. Where the Court has to decide whether and 
how far*particular sections of an Act part of which is retrospec- 
‘tive by express statement or by clear implication, the question be- 
comes instructive in the concrete application of the rules of inter- 
pretation stated in®general language, to the particular points in- 
volved in a specific contention. This decision is one such case and 
is noteworthy as an instance of retrospective effect being given 
to particular sections of an act by reason of necessary impli- 
cation with the qualification that the Court should not give a 
greater retrospective effect than the language renders necessary. 
The question of retrospective effect of similar legislation in 
Madras with reference to the Madras Hindu Religious Endow- 
ments Acts I of 1925 and II of 1927 is referred to in Aru- 
nwga Thambiran v. Namasivaya Pandara Sannadhi,! where 
their Lordships observe that “there is nothing in that Act which 
gives retrospective effect to proceedings already instituted.” That 
decision merely held that a pending suit for settling a scheme 
does not abate altogether by reason of the passing’ of the Madras 
Act I of 1925. It does not follow that in the actual framing 
of the scheme by the Court the provisions of the Act with refer- 
ence to the management of the temple can be ignored and that 
no part of the Act will have any application at all and that the 
Court is at liberty to ignore the Act altogether. That question 
will have to be examined with reference to the language of the 
different sections of the Act and a decision arrivéd at on a proper 
construction of the same. 


y ; n 
1 (1925) I.L.R. 48 M. 688: 49 M.L.J. 324. 
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. N. V. N. Natcurappa CHETTIAR v. Ko THa Zan, I,L.R. 
6 Rang. 488. a i . 

Were the matter res integra, and merely rested on S. 101 
it may possibly be argued that where the continuance of a mort- 
gage is for the purchaser’s benefit, no question of intention need 
arise but even then some difficulty will arise from the comma 
after the words “unless he declares.” If there were a comma 
after the word “unless,” the construction may be right but as 
it is “unless he declares” qualifies the last clause as well. The 
learned Judges in the case under notice say that Gokaldas 
Pwranmal’s case dealt with a state of affairs prior to the pass~ 
ing of the T. P. Act but they overlook the later decisions of the 
Judicial Committee in Dinobundhy Shaw Chowdhry v. Jogmaya 
Das? and Mahomed Ibrahim Hossain Khan v. Ambika Pershad 
Singh,’ where they put it purely as a question of intention. But 
on the theory that given the option to choose, every: man will 
choose what is to his interest, a presumption has been raised in 
favour of an intention to keep alive the mortgage wherever it 
is for his benefit. In certain cases, the prtsumption has been 
pushed to the extent of presuming such an intention even when 
at the time of the purchase the purchaser was not aware of 
circumstances necessitating such a continuance, as for instance 
that there was a later incumbrance in Mahalakshmammal v. Sri- 
man Madhwa Siddhanta Oonnahini Nidhi, Surjiram Marwari v. 
Barkamdeo Persad, Subramania Pillai v. Palaniappa Mudals,° 
Vclayuda Reddi v. Narasimha Redd? and Duraisams Naidu v. 
Panadai Asari Srinivasa Aiyangar, J., treats the rule as 
based on grounds of justice, equity and good conscience and he 
would hold that a person who acts in bona fida ignorance is in 
greater need of equitable relief. This looks very much like 
trying to find a reason for the rule. (See Andi Thevan v. 
Nagayasami Chettia). But where to presume it will be in- 
consistent with the possible mgntality of the purchaser at the 
time of the purchase, the Courts have held the presumption to be 
rebutted. Govindasani, Thevan v. Doraswami Pillai, Chidam- 
baran Nadan v. Muni Nagendrayyan,™ Tiruvengadam Pillai v. 

1 (1884) L.R. 11 
2. (1901) L.R. 29 I.A 








"A. 126° 1.L R. 10 Cal 1035 (PC) 

I L.R. 29 Cal 154: 12 M.L.J. 73 (P.C) 

3 (1911) L.R. 39 I.A. 68: I.L.R. 39 Cal 527: 22 M.L.J. 468 (P.C). 
4 (1911) LLR. 35 Mad. 642: 21 M-LJ 811. 

5. (1905) 2 C.L.J. 288 6. (1913) 26 M. 

7, (1916) 32 M.L.J. 263 


9. A.I R, 1928 
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Sabapatht Pillai," Bai Rewa v. Vali Mahomed.’ In Rama- 
sans Miudaliar v. Gopalasubba Nayakan,™ it has been held that 
the. presumption embodied in S. 101 is an equitable presump- 
tion and if the purchaser’s conduct has not been above board, 
the Court is not bound to raise that presumption where the cir- 
cumstances under which the transaction took place are, if not 
fraudulent, of a very suspicious character. In Bai Rewa v. 
Vali Mahomed,” the mortgagee himself purchased the property 
and there were no mesne incumbrances then. Subsequently the 
sale was held to be invalid as being sale of trust property and 
the purchaser sought to use his mortgage as a shield. The Court 
points out that the only idea of the mortgagee could have been 
to discharge the mortgage as there was at the time of the 
mortgage no mesne incumbrance to be protected against. See 
also Rajah of Kalahasti v. Sree Mahant Prayag Dossjee Varu.® 
But in Nasir-uddin v. Ahmad Husain, a subsequent purchaser 
with notice of a contract to sell in favour of another paid off 
certain mortgages on the property. It was held that in respect 
of any money paid By way of such discharge, they are entitled to 
stand in the shoes of the mortgagees whom they have paid off. 
The set of cases dealing with the question whether the purchaser 
in execution of a decree in a suit brought by the first mortgagee 
on his mortgage without impleading the puisne mortgagee can 
set up the first mortgagor’s right as a shield against the puisne 
mortgagee turn largely on the effect of the old section 85 of 
T. P. Act and are not discussed here. See Sukhi v. Ghulam 
Safdar Khan" and Venkataramana Reddi v. Raligiah Chetti” 
The effect of the revival of the first mortgage is a total revival 
and not partial as was suggested in Syed Ibrahim Sahib v. Aru- 
muga Thaye. ™® (See Muthammal v. Rasu Pillai,” Sukhi v. 
Ghulam Safdar Khan," and Jnunendra Nath Singh Roy v. Sho- 
rashi Charan Mitra"). 


Section 101 has been held & apply only to a case where a 
person other than the mortgagor becomes entitled ‘to the property 
and on the principle that acquisitions by a mortgagor enure to 
the benefit of a mortgagee, thereby increasing the value of his 





12 (1925) 49 ML J. 361 13 (1922) 1.L.R°46 Bom 1009. 


14 (1928) M!W.N. 674 15 (1916) 30 M.L.J. 391 
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security, it has becn held in Emperor v. Piari Lal? that eyen 
where the mortgagor becomes entitled to the prior mortgage ‘by 
inheritance, he cahnot keep it alive as against his subsequent 
mortgagee and in Rajah of Kalakasti v. Sree Mahant Prayag 
Dossjee Varu,” though it was also a case of merger by: inherit- ~ 
ance, the decision went off on the other ground that at ‘the’ time 
of succession, there were no puisne incumbrances. n 


1 





Yan Lin v. Myat San, LL. R. 6 Rang. 506. 


Though in the case of a svrongtul attachment of the ‘pro- 
perties of a party to a suit malice has to be shown, it is now 
well settled that where the properties of a stranger are wrong- 
fully attached it is per se sufficient to sustain a suit for damages. 
See Kanaye Pershad Bose v. Hur Chand Mattoo," Gour Sutidaree 
Debia v. Slumboo Chunder Mojoomdar,* Tilukhdari' Singh v. 
Chulhan Mahton and Assan Mahomed v. Kadersg Rowther.* 
In certain cases the Courts have gone to thg extent of holding 
that though the person actually making the attachment is’‘a 
receiver or a third person, the person at whose instance‘‘dnd 
undér whose directions the wrongful attachment takes place 
is liable for the tort. Abdul Rahim v. Sital Prasad”! and Btnda 
Prasad v. Ram Chandar.* But the question in the case under 
review was about the quantum of damages to be awarded where 
a person wrongfully attaches a stranger’s cattle believing’ thèm 
to belong to the judgment-debtor. Though in certain ‘cases ‘of 
tort vindictive damages may be awarded by way of punishment, 
generally damages are assessed on the basis of compensating 
the person wronged and on that basis only such damages as flow 
directly from the wrongful acts and as a consequence théreof; 
have been awarded. In Beauclerk v. Beauclerk,* Boweh,'L.J.! 
says “speaking generally as to all wrongful acts whatever arising 
out of tort or breach of contrast, the English law only addpts 
the principle of resitisio in inteyrum, subject to the qualification 
or restriction that the damages must not be too remote, that 
they must be in other words, such damages as flow directly and 
in the usual course of things from-the wrongful act.” It is on 
that ground thatdamages have been awarded in Badri Prasad v. 
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Gopal. Bihari La and Bhut Nath v. Chandra Benode,™ where 
goods. were spoiled in the interim between attachment and return 
of the goods to the owner. In Goma Mahad Patil v. Gokaldas 
Khimji and Tapidas Khimji, the Court awarded even the value 
of the goods stolen while under custody and that has been follow- 
ed in Bishambhar Nath v: Gaddah,” without any independent 
discussion. The Judges in the Goma Mahad Patil y. Gokaldas 
Khimyi and Tapidad Khim? dissent from Mi. Sabjan Bibi v. 
Shaikh! Sariatullal®* where it was held that if cattle distrain- 
ed die a natural death, then the tort-feasor is not liable for it, 
as that is not a natural consequence of the attachment. The 
case under review is ad idem with Mt. Sabjan Bibi v. Shaikh 
Sariatullah,* but the learned Judges prefer to follow Goma 
Mahad Pail v. Gokaldas Khimyi and Taptdas Khimji™ and 
award the value of the dead cattle also as damages. Except 
on,the theory that the trespasser is a kind of insurer of the 
goods, it is difficult to see how the loss from the death of the 
cattle can be claimed. It is not a natural consequence of the 
attachment. The distinction may be that theft is an Accident 
or may be due to negligence, but death is an Act of God and both 
the sets of cases may thus be reconciled. But the basis of the 
Goma Mahad Patil v. Gokaldas Khimji and Tapidas Khimji" is 
that the trespass renders the defendants liable for the full value 
of the goods and the subsequent occurrence is no concern of 
the owner. The case follows Keene v. Dilke*® where Baron 
Alderson states “if the sheriff had not taken the goods, possibly 
the Gas and Water companies might never have seized. If you 
wrongfully take my goods out of my possession, and they are 
stolen from you, you are bound to recoup me and recompense 
me for all the injury occasioned by the taking.” It seems too 
-much to read into this observation an absolute liability to return 
the goods ™ specie or pay their full value and the italicised 
words show that the injury mytst have been occasioned by the 
taking. - 


ps . e 
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PALANIYANDI v. VELAYUDAM Piras, 1.L.R. 52 Mad. 6: 
55 M.L.J. 579. 


The point ın this case was as to whether a kar- 
nam service inam land enfranchised in the name 
of the widow and daughter enures for the benefit 
of the  reversioners also. If enfranchisement in the 
name of the widow does not enure for the benefit of the 
reversioners, it is difficult to see how the joinder of the daughters 
can affect the question unless their joinder can be taken to indicate 
the intention to grant successive woman’s estates to them. In 
the absence of words to that effect, it is difficult to presume such 
an intention. It is doubtful if such a settlement would be within 
the scope of the settlement officer’s authority. 


An attempt was also made in this case to apply the prin- 
ciple of Kannivadi case Abdul Agis Khan v. Appayasami Naicker’ 
to the sale by the widow and the daughters. As they purported 
to convey the absolute estate and not any indefinite precise 
estate the extent of which falls to be detergnined by the court, 
théir Lordships held that the principle of the Kannivadi case 
could not apply to the case. 





Raya oF RAMNAD v, SECRETARY OF STATE FOR Inoa, I.L.R. 
52 Mad. 12: 55 M.L.J. 770, 

Here a suit was brought for the recovery of money which 
the plaintiff paid as income-tax on figures returned by himself 
which wrongly included forest and fishery income which the Full 
Bench in Chief Comnussioner of Income-tax v. Zamindar of 
Sitigampati? has held to be not assessable by reason of the Per- 
manent Settlement Regulation. The correctness of the Full 
Bench case was impeached by the Government on the basis of 
the Full Bench decision in Calcutta but their Lordships saw no 
reason to dissent from the Full Bench view. 


The further question was %s to whether the amount could 
be recovered, as the mistake was one of, law and not of fact, 
Section 72 of the Indiat Contract Act which governed the case 
does not say that the mistake should not be one of law. In the 
matter of contracts S. 21 expressly says that mistake in respect of 
law in force in British India is not a ground of relief in respect 
of contracts. As here no question of contract was involved, 
that section had no relevancy. It is curious that this aspect of 
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the case is not considered. The English Law on the subject 
is discussed but there could not be much doubt under that law 
that a payment under a mistake of law could not be recovered. 
While there is no reason to restrict the language of S. 72 by 
reference to S. 21 there is no reason either to enlarge the con- 
notation of mistake under the law by including mistake of law. 
Every one is presumed to know the law. Just as coercion has 
been held not to be limited to coercion as defined in S. 15 of 
the Contract Act, Kankaya Lal v. National Bank of India, Ltd., 
but has got to be read in the ordinary sense in which it is under- 
stood in law, mistake is to be understood, we think, subject to 
the ordinary limitations imposed by the Common Law as Tegards 
its connotation. 


A further question that is considered is as to whether S. 52 
of the Income-tax Act would bar a suit in such a case. (The cor- 
responding section now is S. 67.) Their Lordships are of opinion 
that that section cannot apply to a case where there can be no as- 
sessment at all in law—the income being exempt, in other words, 
to a case where thee{ncome-tax Officer has no jurisdiction at all 
to levy assessment. Whether the particular case in hand is one 
falling within that category is doubtful. 


THE SECRETARY OF STATE FOR INDIA v. TRUSTEES OF SRI 
KUTTALANATHASWAMI TEMPLE, I.L.R. 52 Mad. 25:56 M.L.J. 
24. 


Two questions were involved in the case: first, whether the 
plaintiffs were the owners of the property in question. Secondly, 
whether the lands were exempt from assessment. The two ques- 
tions are distinct. While description of the property as temple 
poramboke would, we think, strongly support the position that the 
property was temple property—such a description is hardly of 
value in determining the question whether the temple is entitled 
to hold the land free from revenge. The Government may remit 
revenue in individual cases or in certain classes of cases but pre- 
sumably it would be only as a matter of grace and can be recalled 
at any time. But a recognition of land as temple poramboke 
would be clear recognition of title of the temple to the land for 
it is not usual for the Government to reserve land for 
prospective purposes of the temple as in the case of roads and 
other secular public purposes. This distinction has not been, 
we think, sufficiently borne in mind ip the case under review. 





1. (1913) L.R. 40 I.A. 56. LL.R. 40 C598: 25 M.L.J* 104 (P.C). 
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. . Morarji y..ADMINISTRATOR-GENERAL, I.L.R. 52 Mad. 160: 
55.M-L.J. 478. .°. ; _ es Ae 


“Hindus are born not made” is one of the-curtent fallacies 
and has been rightly treated as such we think inthis case. . 

Whether a person can be made a Brahmin, Kshatriya or 
a Vaisya may be a question of some difficulty, but, as according 
to the theory of Manu, Mlechchas are persons who have fallen 
from their high estate by not performing the Upanayana cere- 
mony and as such becoming Vratyas, it may not be impossible 
even, according to strict theory to make a Brahmin by under- 
going the necessary prayaschitta.. f 


But under the law as recognised by the Courts, usage being 
paramount, if for years, a certain class has followed the custom 
of Brahmins and has styled itself as such, there is no reason 
why Brahmin customs should not apply to such class, in other 
words there is no reason why such class should not be regarded 
as Brahmins. 


But so far as persons becoming Hindus’ is concerned, it is 
a matter of common knowledge and the law has recognised it 
that whole communities are being Hinduised (Fanindra Deb 
Rakat v. Rajeswar Das, Ran Das v. Chandra Dassia,* Santala 
Bewa v. Badaswari Das? and Ram Pergash Singh v. Mussam- 
mat Dahan Bibit). Similarly, there is no reason why non-Hindu 
individuals should not become Hindus by the adoption of Hindu 
customs and Hindu beliefs. Just as there is a point at which 
deviation from Hindu customs will make a man non-Hindu, 
(Ma Yast v. Maung Chit Maung’) there is a point at which a non- 
Hindu can well be recognised a Hindu by his change of his 
beliefs and practices In Sher Bahadur v. Ganga Bakhsh Singh? 
we have an instance of the child of a Mahomedan woman brought 
up as a Hindu and Kshatriya and so treated. Muthuswami 
Mudahar v. Masilamant is also a case where conversion to 
Hinduism is recognised but it may be said that it was by virtue 
of caste usage that the validity was recognfsed. Arya samajists 
recognise conversion to their fold and though it may be that the 





e1 (1885) ILR 11 C 463 (PC). 
2 (1892) I.L R. 20 C. 409 
3. (1923) T L.R. 50 C 727, 
4 (1923) I L.R. 3 Pat 152 at 176 
5 (1921) LR 48 IA. 553: IER 49 C 310 at 322 42 MUJ 193 (P.C) 
6 (1913) L R. 41 I.A. 1 PLR. 36 A 101° 26 M.L.J. 291 (P.C). 
7 (1909) I L.R 33 M. 342: 20 M.L.J. 49, 
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question whether a particular individual has become a member 
of a particular religious community might depend on the recog- 
nition by that community of such conversion, no question of 
recognition of conversion by the Hindu community need com- 
plicate the situation when the conversion is to Hindu community 
for that body is indeterminate with no voice or machinery of its 
own and having regard to the fact that the recognised injunction 
of the Smritis is to apply the Smritis to others so far as may be, 
subject to their usages when they have such—and in cases 
like the present where the convert has no usages—only exclud- 
ing such rules as are special in their character and applicable 
only to special classes like Brahmins. 


We think that Mr. Justice Venkatasubba Rao has given 
the correct lead on the subject and there is no reason why either 
according to strict legal theory or according to the view of 
Courts, a conversion should not take place so as to attract the 
consequence of making the Hindu Law applicable to such 


converts. è 
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[IxmPEROR v. Hiru Sarwa, I.L.R. 53 Bom. 184. 


This is an interesting decision. The learned Judges have 
in effect held that when a piece of land is built on, the owner 
of the house is not bound to give information to the nearest 
Magistrate of the occurrence of any sudden or unnatural death 
on the premises under section 45 of the Criminal Procedure 
Code, though if it had remained as a vacant land, such an occur- 
rence should have been reported and reliance has been placed 
on Queen-Empress v. Achutha’ for this view. It must be 
admitted that this decision fully supports the view taken by the 
learned Judges. There seems, however, to be no distinction in 
principle, as between owners or occupiers of lands and houses 
in the matter of reporting about serious crimes to the proper 
authorities for investigation. The distinction suggested by one 
of the learned Judges that a house will be in a populous place 
while a piece of vacant land may not be and that therefore in 
the case of the former, the investigating authorities may come 
to know of the occurrence otherwise, seems, with all respect, un- 
acceptable. The reference to the obligation of Zamindars and 
owners of proprietary estates in Queet-Empress v. Achutha, 
under the old Madras Regulation (section 15 of Regulation 
XXV of 1802) does not seem to be in point, as the provisions 
of section 45 of the Criminal Procedure Code are clearly wider 
in many respects and the learned Judges have not referred to 
any decision which has considered the question whether owners 
of proprietary estates are under an obligation to report about 
such occurrences in houses within their Zamindari limits. 


Coming to the interpretation of the word “land” used in the 
section it has been held from the earliest times that in the 
absence of anything in the context contradistinguishing it from 
a “house”, it includes houses in its signification in deeds and 
wills. (See Ewer v. Hayden and In re Portal and Lamb*). There 
is also section 3 in this English [Mterpretation Act, 1889, which 
enacts the pre-existing law that the word “Jand” includes houses’ 
on it. This rule has been followed in the case of Indian enact- 
ments and it was held in Narayanamma v. Kamakshamma‘ 
that unless there is anything in the context to limit it, the word 
“land” would take in houses also. All the authorities will be 
found collected by Fawcett, J., in Hoosein Abdul Rehman & Co. 


1. (1888) I.L.R. 12 Mad3 92. s 
2. Cro. Eliz. „476, 658: E.R. 727. 

3. (1885) 30 Ch.D. 

4, (1896) I.L.R. 20 Mad. 21. 


NIC $ 


20 THE MADRAS LAW JOURNAL (N.LC.) [vor. 


v. Lakiwnichand.' The decisions in Dayachand Nemchand v. 
Hemchand Dharamchatd® and Durga Singh v. Bisheshar Dayal,” 
where, with reference to the Court Fees Act, it was held that 
the word “land” would not include “houses” by reason of both 
the words being used in juxta-position in the enactment only 
emphasise the conclusion that by itself the word “land’’ is wide 
enough to include houses on it. Thus on principle and authority 
we venture to think the word “land” in section 45 of the Crimi- 
nal Procedure Code may well be held to include houses on it and 
owners of houses may therefore be under an obligation to report 
occurrences of grave crimes in their houses to the proper autho- 
rities. 





SURENDRA NATH CHATTERJI v. JAHNAVI CHARAN 
MuxuHerji, 1.L.R. 56 Cal. 390. 

This decision emphasises that there are no different degrees 
of proof for the different classes of cases under the Indian Law, 
the question wheter anything is proved, disproved or not prov- 
ed depending in all cases on the provisions of section 3 of the 
Indian Evidence Act. The learned Judges in this case have 

„relied on the observations in Jarat Kumari Dassi v. Bissessur 
Duti,* that in this country there is only one test or proof with 
regard to all civil cases. Stated in these terms, it is open to the 
suggestion that the standard of proof in criminal cases may be 
different from that in civil cases. Indeed there is some basis 
for this suggestion in the observations of Jenkins, C.J., in' Jarat 
Ketsnari Dassi v. Btssessur Dutt,“ where reliance was placed on 
some English cases for the proposition that the standard of 
proof in criminal cases is different, though there is hardly any 
warrant for it in the Evidence Act. (See also Muni Reddi v. 
Venkata Row*). The question came up again before the Calcutta 
High Court afterwards in Weston and others v. Peary Mohan 
Dass,’ where Woodroffe and Gox, JJ., held that the standard of 
proof in civil and criminal cases is the same in view of the 
language of the enactment which is applicable to all cases and 
that the English cases if they lay down anything different are 
inapplicable here. This view was followed in Moti Lal Ghose 
and others, In re." The learned Judges in the gase under notice 
only re-affirm the rule in the case of wills. 








1. (1924) I.L.R. 49 Bom 40 at p- 55. 2 (1880) I.L.R. 4 Bom. 515 
3. (1898) T.L.R. 24 AIL 218 4 (1911) I.L.R. 39 Cal 245, 
5, (1912) I.L.R. 37 Mad. 238 at p. 24: 23 M.L.J. 447. 
6. (1912) I.L.R. 40 Cal, 898. 
7, (1917) I.L.R. 45 Cal. 169 at p. 200, 
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TAHER SHEIK CHOWKIDAR v. OTARUDDI HOWLADAR, 
I.L.R. 56 Cal 412. 


The question whether the appellate court has power under 
Order XLI, Rule 17 of the Civil Procedure Code to go into the 
merits of the appeal has frequently come up before the Courts 
though not under circumstances similar to those in the present 
case. In the other reported cases, it has happened that the appel- 
late court while dismissing the appeal when the appellant or his 
pleader did not appear, has expressed its opinion agreeing on 
the merits with the decision of the lower court; but in the pre- 
sent case, the appellate court allowed the memorandum of cross- 
objections though no one appeared in support of the same and 
thus reversed the decisioh of the lower court. Whether the 
result is one allowing or dismissing the appeal, the question is 
always the same where the appellate court has power under the 

‘Code to go into and decide on the merits of the appeal in cases 
where the appellant or his pleader does not appear at the hear- 
ing. Though a single Judge of the Patna Migh Court in Dulat 
Singh v. Srinivas Prasad Sing has taken the view that by 
reason of the change of the language in Order XLI, Rule 17 
from what it was under section 556 of the Code of 1882, the 
appellate court has power to go into and decide the appeal on 
the merits, the weight of authority is to the contrary effect. 
(Muhammad v. Manavikrama,? Nasir Khan v. Itwari, Basudev 
v. Bideshi* and Maung Than Ge v. Maung Po Thin) The 
learned Judges in the case under notice have come to the same 
conclusion, though they have not referred to any of these cases 
in their judgment. The difficulties that would result if a differ- 
ent view is taken are emphasised in Muhammad v. Manavi- 
krama. It may also be mentioned in this connection that even 
in cases of non-appearance of parties on an adjourned date of 
suits, it has been held that the Court has no power to go into 
‘the merits of the suit and pass a decree, though the terms of 
Order XVII, Rule 2 are not identical with those of Order XLI, 
Rule 17. (See Phul Kuar v. Hashmatullah Khan.*) It may 
however be doubted whether the High Court in the case under 
notice should not have remanded the memorandum of objec- 
tions to the lawer appellate court for decision in the light of 
their observations as was done in Muhammad v. Manavikrama,” 


rather than dismissing the same, as, in that event, the lower ap- 
Si ee ae Se paced ay 
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pellate court will have the opportunity to consider whether under 
the circumstances of the case, it should be dismissed at once 
or its consideration should be adjourned under Order XLI, 
Rule 17. 





NYAUNGLEBIN CO-OPERATIVE BANK v. MaunG Ba U AND 
OTHERS, I.L.R. 6 Rang. 417. 

Though at one time there was a conflict of authority in 
Madras and Allahabad as to whether a mortgagee who purchases 
the equity of redemption in a portion of the mortgaged pro- 
perties does not thereby discharge the mortgage to the extent 
of the difference between the amount of his purchase and the 
value of the property purchased, it is now settled that his pur- 
chase stands on the same footing with a stranger’s purchase and 
it discharges only such portion of the mortgage debt as bears 


the same ratio to the mortgage amount as the value of those _ 


items bears to the value of all the mortgaged properties. But 
the question in the case under notice was as to the date with 
reference to which tħe values of the properties are to be calculat- 
ed for the purposes of the rule. Except the case in Fakiraya v. 
Gadigaya,* all the cases in India are agreed that the material 
date is the date of the mortgage and not the dates of the pur- 
chases of the equities of redemption in the respective proper- 
ties (see Gobind v. Kailash,” Sankar Lal v. Latafat AL, Bhag- 
wan Singh v. Mashar Ali Khant and Meghraj v. Krishna 
Chandra Bhattacharj*). Mr. Ghosh in his “Mortgages” extracts 
a passage from Jones to point out that in America the authori- 
ties are conflicting though the preponderance of authority is 
in favour of this view. In the case under review the question 
is left open on the ground that as at the time of the mortgage 
there was an unfinished house, -the partics must have intend- 
ed that the completed house was to be mortgaged. If the price 
of the house had varied at three different periods, namely, the 
date of mortgage, the date of completion of the house and the 
date of purchase, whieh is the period tọ be fixed for computa- 
tion of values? Can the mortgagee enforce the completion of 
the building and, if he cannot, can a purchaser of the other pro- 
perties contend that the value of this property must be calculat- 
ed on the basis that it was completed when in*fact it is not? 
These anomalies will arise by treating the question as ome of 
intention of the parties. A 

1 (1901) I.L.R. 26 Bom. 8 —«4°(191) I.L. R. 3 A. OD 

R. 46 A. 





2. (1916) 25 C.L.J. 354 5. (1923) LL.R. 286, 
3. (1916) 14 A.L.J. 713, 
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U. E. Maung v. P. A. R. P. CHetriar Firm, LLR. 6 
Rang. 494. 

In Letters of Administration proceedings ee A antl 
B, the High Court granted letters to A, and B took the matter 
up to the Privy Council for decision. In the meantime after 
the grant, a creditor of the estate brought a suit against the 


estate represented by A on a pro-note executed by the deceased. _ 


As observed in Bat Meherbat v. Maga”chand Motiji 
the aggregate of legal rights and obligations were vested 
in him as the legal representative of the estate and 
a decree obtained against him will bind his successor ‘as 
long as that decree was not the result of fraud or collusion. 
While this suit was pending B applied to the High Court for the 
appointment of a receiver alleging, among other things, that 
the suit was likely to be decreed, ex parte, but before the actual 
appointment of a receiver, the suit was decreed ex parte. The 
receiver then filed this application to re-open the proceedings 
and continue them with him as defendant. Even as an appli- 
cation for setting aside the ex parte decree, dt was barred. 
Their Lordships refer to Neelavent v. Narayana Redd? 
and Ajodhya Mahton v. Mussammat Phil 'Kuer,* where 
it has been held that a Court has no power apart from 
the provisions of O. 9, R. 13, C.P.C., to set aside an ex parte 
decree passed by itself, but distinguish them on the ground 
that they are all cases where a party to the original suit attempt- 
ed to have the decree set aside. Again earlier the decision says 
that an ex parte decree is not a deliberate decision of the Court. 
It is difficult to see how else it operates as res judicata, The 
theory is that the Court decides on the materials furnished by 
the plaintiff in the absence of materials contra. The other 
ground that the receiver is not a party requires some elabora- 
tion. Firstly, if he is not a party or does not seek to be & 
representative of the party (namely, the estate) the decree will 
not bind him and will be a nullity. Secondly, the receiver comes 
in not as a stranger, but as a representative of the estate which 
was already represented. The fallacy ‘lies in assuming that 
the suit was against A. The analogy is more that of a minor 
being represented by a guardian and another guardian coming 
on the scene lager. Can it for a moment be contended that on 
the ground of mere negligence of the prior guardian the subse- 





1. (1904) I.L.R. 29 B 96. = 
2 (1919) I.L.R. 43 Mad. 94- 37 M.L J. 599 (F.B.). 
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quent guardian can apply long after the period of limitation? 
Suppose also that a decree is passed ex parte against a widow. 
Can a reversioner apply to set it aside on the ground that the 
widow did not look after the interests of the estate? If the 
decision should have gone on the footing that apart from O. 9, 
R. 13, the Court has an inherent power to set an ex parte order 
aside, or that the Court has an inherent power to prevent abuse 
of its proceedings in which case it will be necessary to prove 
that the plaintiff was a party to the fraud, it will be intelligible. 
From the discussion about the “hardship to the original plain- 
tiff’ it looks as though no collusion was pleaded. If the admi- 
nistrator A had nominally contested what would be the posi- 
„tion? Even in England where the Court has wider powers 
than under O. 9, R. 13, it would appear that if an improper 
judgment has been made against an estate without fraud or 
collusion, it has to be impeached by an original action. See 
Daniel’s Chancery Practice, p. 1291 (7th edition). 


U Po Hyvin %. Toe Orricran Assicnzz, 1.L.R. 6 Rang. 
689. 


Apart from technical reasoning the decision in this case 
seems to be eminently satisfactory. When an attempt how- 
ever is made to extract the underlying principle difficulty is 
encountered. The godown of the commission agent was burnt 
and he subsequently became insolvent. The goods in the godown 
were covered by a fire insurance policy taken up by the agent 
and the question arose whether the owner of the goods could 
claim the money paid by the insurer to the Official Assignee. 
In giving the owner the benefit of the equitable doctrine of 
tracing, their Lordships in effect extended the rule beyond the 
limits hitherto recognised. Incidentally it may be mentioned 
that the position taken up by the Trial Judge (see In the matter 
of Syed Kasim, Deceased, Insolyent’), that if goods be converted 
into money their value cannot thereafter be traced, a view long 
discredited in Englantl and wholly unarguable after Sinclatr v. 
Brougham * was rightly rejected. But the Court of Appeal erred 
in transgressing the upper limit of the doctrine. The goods had 
perished and what was left for the insolvent was,a mere personal 
claim for indemnity. It is obvious from the nature of such a con- 
tract that the owner cannot maintain any claim as against the 


z 1 (1927) I.L.R. 5 Ring 73 
2. 1914 A.C. 3B « ° 
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insurer. Some reliance seems to have been placed on the cir- 
cumstance that the insurance premiums were paid by the owner. 
But it is well settled that such payment will at the best give him 
a lien for the moneys paid by him and nothing more. (See In 
re Leske: Leslie v. French.) 

If the value of the goods cannot be traced into the hands 
of the insurer, the question arises whether the payment of the 
amount to the Official Assignee will make any difference. It 
may not be correct to describe the insurance money as the fruits 
or the proceeds of the goods although it was paid under a contract 
in relation thereto. More accurately it may be described as a 
substitute for the property destroyed. Supposing in the case 
under discussion the agent had utilised the goods for his own 
purposes and had subsequently stocked other similar goods 
belonging to himself, can it be said that the new stock got auto- 
matically impressed with the trust? It is submitted that in the 
absence of an intention to make good the loss to the trust 
estate, the right of the owner is merely to bring an action for 
conversion or to waive the tort and recovét the value of the 
goods as money had and received. (See in this connection James 
Roscoe (Bolton), Lid. v. Winder and article on “The Limits 
of the Doctrine of Tracing’”). Take again a somewhat similar 
case: after the goods had been destroyed, a sum of money is 
paid to the agent by voluntary subscriptions or by a relief fund. 
Can it be said that the owner may follow the value of the goods 
into those assets? The farthest limit at which the doctrine of 
tracing can be applied had been reached when the goods were 
destroyed and anything substituted by way of goods or money 
cannot be treated as trust property in the absence of a proved 
intention to that effect. 

The judgment apparently proceeds upon a common fallacy, 
namely, that in such cases it is the goods that are. insured. But 
it is now well settled that such a policy is a personal contract 
with the insured and that it is the person and not the thing that 
ig insured. As Lord Hardwicke pointed out in Sadlers’ Co. v. 
Badcock,° “It cannot properly be called insuring the thing, for 
there is no possibility of doing it, and therefore must mean in- 
suring the person from damage.” The case under review is 
really governed by the rule of Insurance Law which says that if 





3. (1883) 23 Ch. D. 552. 

4. (1915) 1 Ch 62. ` è 
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-a person having an insurable interest such as a carrier, factor 
or commission agent recovers the full value of the goods from 
the insurer he will, after satisfying his own claim, hold the 
-balance in trust for the owners. (See Porter’s Laws of Msur- 
ance, pp. 59 and 64. See also observations of Bowen, L.J., in 
Castellain v. Preston’). And it is familiar law that the trustee 
in bankruptcy is bound by all the equities which affect the 
bankrupt. (See In ra Condon: Ex parte James* per James, 
L.J.). The effect of applying the rule to the above case will be 
that the owner can recover the insurance amount from the Official 
Assignee less the sums due to the agent by way of commission, 
etc. The result might vary but in a slight degree from that which 
their Lordships arrived at, but the objection is to the extension 
of the doctrine of tracing. 


A further question may arise as to what should happen if 
the insurance money payable by the Official Assignee to the owner 
of the goods does not cover his entire loss. Thus the policy 
taken up might be for a lesser amount than the real value of 
the goods. If it îs correct to say that the farthest limit up to 
which the doctrine of tracing can be applied had been reached 
when the goods were destroyed, it follows that the relationship 
of debtor and creditor is constituted and the owner can prove 
in insolvency. Equity confers a higher right on the owner by 
means of the rule of insurance law mentioned above but it does 
in no way derogate from his rights under the general law. Con- 
sequently the owner of the goods may rank as an ordinary 
creditor as regards the loss not covered by payment of the 
insurance money. 








—_— = ——_? —_—- 
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Fagir SincH v. THe Crown, I L R. 10 Lah. 223. 


This judgment rightly condemns the action of the Magis- 
trate in the case who examined the accused at great length under 
section 342, Criminal Procedure Code and put as many as 
79 questions to him and thereafter allowed the prosecution to 
adduce additional evidence to rebut the defence disclosed in the 
course of such examination. The so-called examination which 
was really in the nature of an inquisition and a cross-examina- 
tion is not warranted by the terms of section 342. The case 
was rightly transferred from the file of the Magistrate as in 
the circumstances the accused had certainly a reasonable appre- 
hension in his mind that he could not get a fair trial. 


Tur Crown v. Suis Caran, I.L.R. 10 Lah. 253. 
4 


The conviction of the accused in this case under sections 511 
and 420, I.P.C., is clearly right. Th® contention that 
the facts proved amounted only to a preparation to commit an 
offence is obviously untenable. The definition of the term 
“attempt” in the Penal Code and the illustration to the section 
clearly show that the word is used in a wider sense than in the 
English Criminal Law. The Indian law takes in not only cases 
where the penultimate act towards completion of the offence has 
been done, but also cases where some precedent acts are done 
in the course of an attempt to commit the offence with the 
intent to commit the offence and towards its commis- 
sion. In this view there can be no doubt that the offence of an 
attempt to cheat is established as soon as the accused is shown 
to have fraudulently applied to the currency office for payment 
to him of the amount of the currency notes. It would have 
been a mere preparation to commit an offence, if he had merely 
stopped with the first letter tothe currency office asking for 
information as to the procedure to be adopted for recovery of 
the amount of the notes which he falsely alleged to have lost. 
It may be noted that the argument that there could be no 
attempt to cheat a person who had already been forewarned of 
the contemplatéd fraud and could not be cheated in fact was 
very properly rejected. There is also ancient authority for 
this obvious conclusion. „See Rer v. Hunter.’ 








1l. 11 Cox, C.C. 570, 
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MANGOBINDA SADHU v, MAHARAJA Kumar Satya NIRAN- 
JAN CHAKRAVERTY, I.L.R. 8 Pat. 190. 


It is now well established that rules of English law as to 
real property in England can afford no guidance as to what has 
passed under an Indian grant. See Rajah of Pittapur v. Secre- 
tary of State for India? This was laid down with special re- 
ference to the question whether mineral rights pass to the 
grantee in the absence of a special reservation about them in the 
grant. The Privy Council have repeatedly held that “even when 
a grant is made by a Zemindar of a tenure at a fixed rent, 
although the tenure may be permanent, heritable and transfer- 
able, minerals will not be held to have formed part of the grant 
in the absence of express evidence to that effect.” See Saski Bhu- 
shan Misra v. Jyoti Prasad S¥ngh Deo.* In all cases the conclu- 
sion must depend ultimately upon the true construction of the 
particular grant as made out by the language of the instrument 
and the circumstances of the case. See Secretary of State for 
India v. Srinivasa Chariar2 The same principle applies even 
where the tenure iẹrent free. See Raghuttath Roy Marwari v. 
Durga Prasad Singh.*t Where however the original grant is not 
forthcoming the question must turn upon the evidence of inclu- 
sion of the mineral rights in the grant itself. This does not mean 
that such a case cannot be established otherwise than by express 
evidence. The series of cases of the Privy Council culminating 
in Girdhari Singh v. Megh Lal Pandey” establish, that the 
mere facts of the lease or tenure being permanent, heritable and. 
transferable do not necessarily carry with it the result that 
mineral rights also pass to the lessee or tenure-holder. See 
Satya Niranjan Chakravarti v. Ram. Lal Kaviraj and others.® 
The true nature of the particular tenure in question may be such 
that the tenure-holder may have the mineral rights also, as in 
the ordinary case of proprietors of the soil. Just as Zemin- 
dars under the permanent settlement regulations are regarded 
as proprietors and in consequence entitled to the mineral tights 
as well, it may that having regard to the origin and scope and 
the revenue history rlating to sub-infeudation of land, some 
of the subordinate tenure-holders have all the tights of the pro- 
prietors in the soil subject only to the duty of paying the agreed 








1. (1929) 57 M.L.J. 64 (PC), 

2 (1916) LR. 441A 46, ILR. 44 Cal 585: 32 MLJ. 245 (P.C). 
3 (1920) L.R. 48 IA 56 LLR 44 Mad 421: 40 MEJ. 262 (PC), 
4, (1919) LR 46 IA. 158: ILR. 47 Cal #95: 36 M L.J. 060 (D.C). 
5. (1917) L.R. 44 LA. 246: LLR 45 Cal 87: 33 M L-J, 687 (P.C.) 
6 (1924) L.R. 52 I 


A 109: LLR. 4 Pat. 244: 48 MLJ. 328 (P.C.). 
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rent which may be enforced also by a sale of the holding. The 
concrete question with reference to patni tenures of Bengal has 
been elaborately discussed in the decision under notice which 
takes the view that in this respect the patni terre stands on the 
same footing as a mukarrari lease and hence does not carry with 
it the right to minerals in the absence of express words of grant. 
The Calcutta High Court had come toa contrary conclusion. See 
Surendra Narain Sinha v. Bijoy Singh Doodhoria," According 
to the view of Das, J., in this case, the patnidar is purely a lease- 
holder and is not a proprietor of the soil and the creation of a 
patni tenure is not an alienation of zemindari tenure. S. 11 
of the Patni Regulation (VIII of 1819) is explained by the 
learned Judge as a loose phraseology for the more accurate 
description in later legislations to the effect that the rent shall 
be the first charge on the tenure. No doubt the word “merely” 
is not found in S. -11 but the general meaning of the language 
used seems to indicate that the Zemindar’s rights in the patni 
tenure are confined only to the rent reserved. If this be the 
correct interpretation, then it would go a,long way towards 
establishing that a patni tenure is not a mere permanent lease but 
is analogous to the creation of a subordinate zemindari interest 
in the properties conveyed with full proprietary rights in the 
soil including the sub-soil rights as well. It is not nec 

to discuss the matter further as the Privy Council may be 
deciding the question on appeal from the above decision. It 
may, however, be pointed out that apart from this gereral dis- 
cussion, the particular grant in the case recites that the grantee 
shall be in possession of all zemindari rights and interests in 
the lands granted. These words no doubt can operate only 
upon the actual subject-matter of the grant and do not increase 
its corpus. The decision of the Privy Council in Raj 
Kumar Thakur Girdhari Singh v, Meglt Lal Pandey’ may be 
distinguished as it was the case of a lease and further the words 
used are only “with all rights.’ Further the clause specially 
permitting the grantee to cut and sell the trees which was found 
in that document showed that the lease was of the surface only 
with a superadded right to the trees, 





Joti Prasan v. Sri Cuanp, LL.R. 51 All. 237 (F.B.). 


Two important questions arose in this case, vis., first, as to 
whether it is open to a decree-holder to rely upon a payment not 


5 (1917) L.R, H LA. 246:¢L. LR. 45 Cal. 87. 33 M.L.J. 687 (P.C). 
7. (1925) LLR. 52 Cal. 655, 
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certified to the Court before the execution of the decree would 
otherwise be barred with the subsidiary questions whether the 
certifying should be by a separate application, whether it could be 
done after the execution petition, and whether Art. 181 would 
apply to such certifying; secondly, where there is an instalment 
decree payable on named dates with a clause that in default of two 
successive payments, the whole should be payable, whether limita- 
tion should run from the date of each default, the first default 
or the latest default. On the first question, they hold that 
certifying may be done at any time—that it is not a right but 
a duty and as such Art. 181 is not applicable to it—that it may 
be done before, as well as after the execution petition. This 
matter is substantially governed by the judgment of the Privy 
Council in Raja Shri Prakash Singh v. The Allahabad Bank, 
Lid.,* which is to the same effect. 


The second question is one over which there is considerable 
conflict—cases making distinction between decrees giving an 
option and those not giving an option, some recognising the 
right to waive and some not, the conflict not being con- 
fined to decrees alone but extending to Art. 132. Their Lord- 
ships get over the difficulty by saying that claims in respect of 
instalments payable on specified dates are governed by Art. 182, 
clause (7) so that if they are beyond that period they would be 
barred, but that if the claim is for the whole amount under the 
default clause, Article 181 would apply and limitation would run 
from the latter of any two successive defaults, applying appa- 
rently Maung Sin v. Ma Tok? which, as a matter of construc- 
tion, held a default clause entitling the decree-holder to posses- 
sion applied to each default and the decree-holder by accepting 
an earlier instalment after default was not precluded from avail- 
ing himself of a later default. 


bg e 


1 (1928) 56 M.L J. 283 (PT). ° 
2, (1927) 1.L.R. 5 Rang. 422. 
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kaya UDIT Narayan SINGH v. MUBARAK Aut, I.L.R. 
51 AIL 359: 57 M.L.J. 13 (PC). 


The question in this case was as to whether the order of 
the Board of Revenue on appeal confirming the order of the 
Collector and Assistant Collector making an entry in the Re- 
venue Register was appealable to the Privy Council. Their 
Lordships hold that it is not. Unlike another section of the 
Act which made the provisions of the Civil Procedure appli- 
cable to the determination of another kind of dispute, the section 
relating to this matter did not make the Civil Procedure appli- 
cable apparently because “all that the Collector could do besides 
amending the register after the summary inquiry under the 
section was to put the successful party into possession and his 
order would not debar the unsuccessful party from asserting 
his rights by suit in a Civil Court.” Even in cases where the 
Civil Procedure Code is made applicable, whether such pro- 
vision would attract the consequence of giving a right of appeal 
to the Privy Council their Lordships do got decide. 


SKINNER v. NAUNIHAL SINGE, I.L.R. 51 All. 367 (P.C.). 


This is a rather important case and would seem to decide 
that when there is a conflict between Art. 134 and Art. 140, the 
latter is to prevail. The facts were these: One Thomas 
Skinner was the original owner of the property. He mort- 
gaged the property to one X on simple mortgage with a clause 
that the latter should be entitled to possession, on default in 
payment of interest. In 1864 Skinner died leaving a will which 
as finally construed by the Privy Council conferred only a life- 
interest on Thomas Brown Skinner, his son. The latter how- 
ever belicved he was the absolute proprietor and gave a mortgage 
with possession in renewal of the earlier mortgage. Their Lord- 
ships decided in Sé#nner v. Naunthal Singh that this mortgage 
conveyed to the mortgagee the right under the earlier mort- 
gage In 1872, in execution of certain meney decrees, the mort- 
pagee purchased the equity of redemption. He in his turn pur- 
porting to be the absolute owner mortgaged the property to Y and 
subsequently in 1903 the property was sold to Y. The life- 
estate holder Thomas Brown Skinner died in 1919 and the plain- 
tiff as the remainderman sued to redeem the mortgage of 1863. 
The first Court held that Art. 140 governed the case and the suit 
brought in 1922 was nof „barred by limitation. On appeal, the 
High .Courf took tHe extraordinary step of deciding the case 








1. (1913) L.R. 40 I.A. 105: I.L.R. 35 A. 211: 25 M.L.J. 111 (P.C). è 
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under Art. 134 though the mortgage-deed and the subsequent 
sale-deeds were not before it on the ground that the facts admitted 
of no dispute, against the protest of the plaintiff-respondent. 
Their Lordships animadvert upon the course in these terms: 
“It appears to their Lordships to be highly irregular for any 
Court either to assume without the admission of all parties 
that material facts are not in dispute or to proceed to draw 
inferences from those facts where no evidence of them has 
been placed before the Court.” However, on appellant’s con- 
senting to proceed upon the basis of the facts assumed their 
Lordships considered the question and arrived at the conclu- 
sion as stated above. 

The following points seem to be decided by their Lord- 
ships :— 

(+) For the application of Art. 134 the fact that at the 
time of the transfer the mortgagee had ceased to be a mortgagee 
or that he did not take possession as mortgagee was 
immaterial. It was also immaterial that he should have 
thought he was aBsolute owner if in fact he was only a 
mortgagee and similarly immaterial whether he got possession 
before, under or after the mortgage ifin fact he purported to 
transfer the property to the transferee. 

(#4) The transfer contemplated by Art. 134 is a transfer 
other than an express transfer of the original mortgage. 

(1) If at the date of the transfer, the equity of redemp- 
tion vested in a life-estate holder, in such a case Art. 140 applied 
and till the remainder fell into possession, time did not begin 
to run. 

(iv) If, at the time of the transfer, the equity of redemp- 
tion vested in a person holding in fee, time would begin to run 
and would not stop running by the fact that before the limita- 
tion period expired, it vested in some other person for life. 

As a result their Lordships held the subsequent alienations 
being ineffective in law to convéy title, and the defence of limi- 
tation being also not available, the position of the defendant 
was that of a mortgagee and he was liable to be redeemed under 
Art. 148 within 60 years of the period prescribed for redemp- 
tion under the document. 

- The reasoning of their Lordships would seem to be equally 
applicable to cases coming under Art. 141 and as a result cases 
like Sesha Naidu v. Periasami Odayar' which hold that 
in a case of ¢onflict between- Arts. 184 and 141, the former 
should prevail would no longer be gobd atthority.¢ 





1. (1921) I.L.R. 44 M. 951: 41 M,L.J. 163 
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ANNAJI RAMCHANDRA v. - THAKUBAI -DATTATRAYA, 
I.L.R. 53 Bom. 335. fe. ee wn lke et a 


S 

Questions similar to the one in the present case, 1.¢,;of an 
improper order of remand by the Lower Appellate. Court, have 
come frequently before the High Court in; recent; yeqrs., "Grant, 
ing that an Appellate Court has a power of remand i in the exer- 
cise of its inherent jurisdiction and apart from the provisions 
of Order 41, Rule 23 (see Ghusnavi v. ANahabad Bank, Lid. + 
and Radhakrishna Rao v. Venkata Rao*) it must obviously be 
restricted to cases where the Appellate Court cannot do justice 
under the other provisions of the Code, such as O. 41, Rr. 25 
and 27. In the case under notice, the Appellate Court could 
well have acted under O. 41, R. 25; consequently the High 
Court interfered with the order of remand and pointed out the 
proper procedure to be adopted. It is not difficult to point to 
instances where the Appellate Court can rightly pass orders of 
remand under its inherent jurisdiction; one of such cases woul] 
be where the Appellate Court orders an amendment of the plaint. 
Radhakrishna Rao v. Venkata Rao? and Karuppanta Pillai v. 
Eshumalat Pillai” If as the learned Judges hold in the case 
under notice the order of remand is not one falling under O. 41, 
R. 23, it is not ‘clear how an appeal could lie to the High Court 
under O. 43, R. 1 (w). Compare Sheikh Muhammad Mara- 
cayar ý. Rengasami Naidu* and Radhakrishna Rao v. Venkata 
Rao? It is possible that the learned Judges interfered with the 
decision in the view that though there might be no appeal, it 
was open to the High Court to interfere in its revisional jurisdic- 
tion. In this connection it is interesting to notice the decision 
of the Madras High Court in Venkamma v. Goparaju Perraju,® 
where it was held that though the Appellate Court. had no power 
to act under O. 41, R 23, as the decision of the first Court was not 
on a preliminary point and though the Appellate Court might 
have acted under O. 41, R. 27 and consequently it should not 
have remanded the case under its inherent powers, the High 
Court could not interfere in revision under S. 115 of the Civil 
Procedure Code. See, however, Venkatarama Aiyar v. Sundaram 
Atyar.® 
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- Ram Kari v. KaamMan Lat, I.L.R. 51 All. 1. 
Bange Bimar v. Briy Bimar, 1.L.R. 51 All 519. 


Both these cases deal with the question of partition, that 
is to say, how far a declaration of intention, unilateral and other- 
wise, is affected by subsequent change of intention. Separation 
can be effected by the unequivocal declaration of one- member of 
his intention to separate but such a declaration can affect only 
his status and the status of his branch but not that of the other 
members inter se. Much difference of opinion is possible on the 
facts as to whether the declaration especially when it is couched 
in notices or is to be inferred from conduct, is intended to be 
final or only tentative—in other words, whether the separation is 
only an attempted separation or a completed separation. The 
effect of one piece of conduct might be destroyed by another. 
The declaration has got also to be communicated to others be- 
fore it can take effect. There is undoubtedly locus poenitentiae 
before communication to all the members. Even after communi- 
cation to other members, the Privy Council has ruled in Palani 
Ammal v. Mutkuvenkatachala Moniagar’ that the intention may 
be abandoned before the intention so declared is given effect to by 
a decree of Court. When once the decree is passed it is no 
longer possible for the individual member to recall his expressed 
intention. ` The same must be the case where the members agree 
to his declaration and consent to partition. Thereafter the only 
possible way in which the family can become joint is by agree- 
ing to be reunited. Before the offer of partition is accepted by 
the other members, it should be open to the party making the 
offer to withdraw. The second of the cases under review lays 
down that with the consent of the other members, it can be 
withdrawn. But that does not exclude the position that the de- 
claration of intention can be withdrawn even without consent so 
long as it has not been acted upon and resulted in a final 
severance. A statement apparantly in curiam in the earlier case 
that an explicit declaration cannot be withdrawn is commented 
on and explained in the later case. ° 


Ruxa v. Mewa Lat, I.L.R. 51 All. 63. 


Two persons were added as legal representatives of the 
plaintiff who claimed as reversioner—one was the widow and 
the other was her son who though not, son by the deceased was 
according to her entitled to succeed by,caste custom. The Court 
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upheld the custom and gave a decree to the son. On appeal by 
the other side making only the son a party the Court found 
against the custom and then the question was whether the Court 
could give a decree in favour of the widow under O. 41, R. 33. 
Their Lordships held they should not. O. 41, R. 33 is, their 
Lordships say, invests the Court with an exceptional power and it 
should be sparingly exercised. At one time, Courts were dispos- 
ed to be somewhat liberal, especially the Madras High Court, but 
there has been stiffening since. The English precedents cover 
only cases of alternative claims which form the subject of the 
illustration to the rule and cases of re-trial, but it is conceded that 
the power is not confined to such cases. The power 
of the Court to interfere would be very much circum- 
scribed if the narrow construction of O. 41, R. 20 as to making 
of parties suggested in Chockalingam Chetti v. Seethai Ache? 
is adopted. There might be a difference between making a 
decree against a person in his absence and making a decree in 
his favour. The view taken in this case is that in either case 
you can interfere only in favour of the persons who are actually 
parties to the appeal. 


SURAJ NARAIN v. SUKHU Aum, I.L.R. 51 All. 164 (F.B.). 


The point that fell to be considered in this case was as: 
to whether a bond by a minor given after attaining majority 
in renewal of a bond given during minority for cash borrowed 
could be supported under S. 25 of the Contract Act. There is 
considerable conflict of authority on the subject and the Allaha- 
bad High Court by a majority decide in this case that it cannot 
be so supported. The view taken is the same as that taken by 
the Madras High Court in Ratmaswami Pandia Thalavar v. 
Anthappa Chettar.?, The ground of the decision is that the 
payment was consideration for the bond and was exhausted. 
If the bond was valid, that coukl form the consideration for 
the new bond but the bond being void under the law the considera- 
tion could not again form tonsideration for a valid bond. As for 
cl. (2) of S. 25 the argument is that it is not a case of something 
voluntarily done nor could the bond be said to be a promise to 

“compensate. As for the latter argument, there is a whole volume 
of authority, under Art. 116, Limitation Act, which applies the 
article to mere promises to pay money. But the real argument 
is what is done upon requtst and with a view to à contract is 
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not something voluntarily done and you cannot erect the con-. 
sideration of a contract declared by public policy to be void 
into a voluntary service or act within the meaning of S. 25. 
The distinction ıs very subtle and naturally does not appeal to 
all minds, for instance, it did not appeal to Justice Mukerji. in 
this case. The danger of minors who have just attained major-. 
ity being persuaded to give a bond for old bonds given during 
minority is a real danger and the judgment of the majority recog- 
nises that danger and gives effect to the stricter and the literal 
view of the section. 


Kuny Brsari v. BINDESHRI Perasan, I.L.R. 51 AIL 527. 


In this case, the decision is that if a payment is directed to 
be made within a certain time by a decree but there is no provision 
in the decree that the amount is to be paid into Court the judg- 
ment debtor cannot take advantage of the fact that the Court was 
closed and make the payment into Court on the reopening day. 
A different view Ims been taken in Wana mard Ravji v. Natu 
walad Murha and Sankaran Umu v. Raman’ Seeing 
that Order 21, Rule 1 gives the judgment-debtor an 
option, we prefer the view taken in these cases. Under 
S. 10 of the General Clauses Act on which reliance is placed in 
Wana mard Ravji v. Natu walad Murha, the rule is appli- 
cable not only to cases in which an act is directed to be done but 
also to cases in which the act is allowed to be done. The language 
is wide enough to cover the case, but even supposing as Mr. 
Justice Krishnan thinks in Sankaran Urni v. Raman’ that the 
section cannot apply to the case of acts directed to be done by de- 
arees as distinguished from those directed to be done by Acts or 
Statutes, the cases that recognise the principle (see, for instance, 
Aravamudu Atyangar v. Samsyappa Nadan’) do not make any 
such distinction though the distinction was available. When the 
statute gives one an option, iteis not, we think, for the Courts 
to say that he is boynd to make the payment directly to the 
decree-holder on pain of his losing tHe benefit of any conces- 
sion shown to him by the decree. 
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RANEEGUNGE CoaL ASSOCIATION, LTD. v. TATA IRON AND 
STEEL Co., Lro., I.L.R. 53 Bom. 271. 

The learned Judges have held in this case that the circum- 
stance that a reference to arbitration turns on a question of law 
is not by itself a ground under section 19 of the Indian Arbi- 
tration Act for the Court to refuse a stay of the proceedings in 
a suit on the same subject-matter. The decision would, we 
believe, have been the same if the question had arisen under cl. 18 
of the 2nd Schedule to the Civil Procedure Code of 1908. The 
reference in the case was one regarding the construction of a 
business contract relating to a colliery and the arbitrators appoint- 
ed under the contract were the Bengal Chamber of Commerce 
who would be more competent to understand the terms of such a 
contract than a Court of Law. After the decision of the Court of 
Appeal in Metropolitan Tunnel and Public Works v. London 
Electric Ry. Co., where most of the cases referred to by the 
learned Judges in the case under notice have been considered, 
there can be little doubt, that there should be a stay of suit 
in such a case. The reasons for a stay of suit are stronger 
under the Indian Arbitration Act than under the corresponding 
English Act, as pointed out by the learned Judges, because there 
is no power under the Indian Act to compel an arbitrator to 
state a case on a question of law and his decision on the ques- 
tion of law would be final unless by reason of the mistake of 
law by the arbitrator, the award falls within the restricted class 
of cases of error apparent on the face of the record. Indeed, 
it has been held in this country that a refusal to state a case on 
a question of law under section 10 of the Act would not amount 
to misconduct on his part. (See Arunachela Aiyar v. Louis 
Dreyfus & Co* and Sewdutrat Narsaria v. Tata Sons, Ltd.°) 
It may, however, be pointed out that if in the course of the arbi- 
tration proceedings, the arbitrator is about to commit a mistake 
on a pure question of law, it would be open to parties to move 
the Court under section 5 of the Arbitration Act to revoke the 
submission. (See Egst and West Indit Dock Company v. Kirk 
and Randall* and the cases referred to therein and’ Sewdutrat 


Narsaria v. Tata Sons, Ltd.) The Court may then revoke the 


submission ip a proper case, unless the arbitrator agrees to state 


a case on the question of law. If, however, the parties do not’ 


immediately apply for a revocation of the submission, but wait 
till the award is passed they can no longer object to the award 
on the grpund -of misconduct for this reason. In this connec- 
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tion it may be mentioned that if a case is stated by the arbitrator 
on a question of law to the Court, the opinion of the Court is 
not liable to appeal as being merely passed in its consultative 
jurisdiction for the guidance of the arbitrator. If, however, 
the arbitrator sets out the opinion of the Court on the face of 
his final award and acts upon it, if the opinion of the Court is 
wrong, it would be open to the Court afterwards to still set 
aside the award, on the ground of error apparent on the face 
of the record, thus correcting the wrong opinion originally given 
by the Court. See British Westinghouse Electric and Manufac- 
turing Co., Ltd. v. Underground Electric Railways Company of 
London, Limtted.* 


PARSHARAM YESHWANTSHET v. LAXMIBAI, I.L.R. 53 
Bom. 360. 

In this case, the learned Judge has held following Subrao 
Mangeshaya v. Manjapa Shetti that a permanent lease granted 
by a mortgagor in fayour of the mortgagee subsequent to the 
creation of the mortgage and as a distinct transaction is invalid 
as a clog on the equity of redemption and therefore not binding 
on the mortgagor. No objection can be taken to the decision 
if it were based on any ground of undue influence or fraud exer- 
cised by the mortgagee on the mortgage in obtaining the per- 
manent lease, the burden of proving the circumstances leading 
to the undue influence or fraud being on the mortgagor as in 
any other case. (See Melbourne Banking Corporation, Ltd. v. 
John Brougham.*) 

If, on the other hand, the decision has been rested on any 
rule of equity that a permanent or long lease by the mortgagor 
to the mortgagee after the mortgage is invalid apart from any 
undue influence exercised in the particular transaction, we venture 
to think that the matter requires a closer attention having regard 
to the English cases and the grounds of decision of those cases, 
lt must be pointed out at the oufset that even in the case of 
Hickas v. Cooke* Lord Eldon does not take the same view as 
Lord Redesdale that such leases are invalid apart from any 
question of undue influence or unconscionable bargain. His 
Lordship held that such leases even though imprudent or foolish 
would be valid. It must be remembered that the case itself went 


off on the question of laches and the validity of the lease did - 


not come up for direct decision. Regardjng the validity of the 


leases by the mortgagor to the mortgagee the observations of © 
a O U 
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both the noble Lords do not agree as pointed out above. Coming 
to the decision of Lord Redesdale, his Lordship was a party to 
two priog decisions on the same question in Gubbins v. Creed" and 
Webb v. Rorke.* In the first of these cases, his Lordship dis- 
tinctly opened the judgment with the words that a lease by the 
mortgagor to the mortgagee would not be for that very reason 
invalid and found in that case undue influence and set aside the 
lease on that ground. In the second case, the first ground on 
which such leases were said to be invalid was that they were 
opposed to the spirit of the usury laws, a ground which is no 
longer valid as pointed out-by the House of Lords in G. and C. 
Kreglinger v. New Patagonia Meat and Cold Storage Co., Ltd.’ 
The second ground was that the mortgagor would not be allow- 
ed to grant a lease of the mortgaged properties to third persons 
without the consent or concurrence of the mortgagee and if he 
did grant a lease to a third person on more profitable terms, 
the mortgagee could oust the tenant by entering on the proper- 
ties under his power as an English mortgagee. elt will be easily 
recognised that this ground is inapplicable in this country to the 
case of simple mortgages as a simple mortgagee has no right 
to possession and so cannot force the mortgagor to grant the 
Icase to him on less favourable terms than to a Stranger. Again, 
alter the recent decision of the House of Lords in G. and C. 
Kreglinger v. New Patagonia Meat and Cold Storage Co., Ltd., 
where the nature of a clog on the equity of redemption was 
iully discussed and placed beyond doubt by Lords Haldane and 
Parker, it cannot be contended that a mortgagee can in no case 
stipulate for a collateral bencfit beyond the principal, interest 
and costs on the mortgage amount. (See pp. 38 and 55.) The sug- 
gested distinction between the cases of sales of the equity of re- 
demption and leases has not been accepted even in England. (See 
Ford v. Olden.‘) As pointed out by Jessel, M.R., in In re Hallet’s 
Estate’ and by Lord Haldane in G.and C. Kreglinger v. New 
Patagonia Meat and Cold Storage Co., Lid.” the older cases in 
equity are not of such great authority as in the Common Law 
which is supposed in legal theory to be immemorial. In the face 
of these considerations, one can very well follow the doubts enter- 
tained by the late Sir Rash Behari Ghose on the soundness of 
the decision in Subrao Mangeshaya v. Manjapa Shetti? which the 
learned Judge has followed in the case under notice. 
1. (1804) 2 Sch & Lef 214:9R.R 71. 
2. £1806) 2 Sch. & Lef 61: 9 R.R. 122, 
3 (1914) A.C. 25 at 38, 55 and 56 


4. (1867) 3 Eq. 461 5. (1879) 13 Ch. D. 6%. 
6. (1882) I.L.R. 16 B. 705. s 
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Rapinpra Nato Das v. JocENDRA Natu DeB, I.L.R. 56 
Cal. 432. 

Two propositions of law have been laid down by the learn- 
ed Judges in this case. As to the second; namely, that though 
a prosecution when started may have been bona fide, it may 
cease to be such when circumstances are discovered which would 
show that there are no grounds for it and that a continuance of 
the prosecution thereafter would give rise to a claim for dama- 
ges for malicious prosecution, it is well founded on principle 
and amply supported by authority. The other proposition that 
an application for sanction to prosecute is itself a prosecution 
on which an action for malicious prosecution can be grounded 
is as recognised by the learned Judges themselves open to seri- 
ous doubt. All that is determined in such an application is the 
question whether there should subsequently be a prosecution or 
not. Such an inquiry is quite a distinct one from the prosecu- 
tion itself which comes in at a later stage. It is on this aspect 
of the matter tMat the cases where a complaint has been made, 
but the Magistrate calls for a report from the police or himself 
ascertains even after notice to the accused, whether the com- 
plaint should be entertained and summons or warrant should 
issue have a bearing. In De Rosario v. Gulab Chand Atundjee,' 
Golap Jan v. Bholanath Khettry,” Sheik Meeran Salub v. Rat- 
navelu Mudal? and Arunachella Mudaliar v. Chinnamunusamy 
Chetty * it has been held that at this stage it is not a prosecution 
but only an inquiry whether there should be a prosecution or 
not and that prosecution commences only after a summons or 
warrant is issued to the accused to answer the charge. Again, as 
the learned Judges themselves point out, even after the sanction, 
the prosecution does not follow naturally from the order granting 
sanction to prosecute as in the case of giving information to the 
proper authorities from which, in the natural course, a prosecution 
follows (cf. Balbhaddar Sigh v. Badri Sah") because though a 
sanction to prosecute has been given, the person to whom it is 
given is not bound to prosecute the other. It cannot, therefore, be 
asserted that when the question comes to be examined on princi- 
ple, the decision in Narendra Nath De v. Jyotish Chandra Pal, 
which the learned Judges have followed, fhay not be recon- 
sidered. 





el ° 
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SUKHAN v. THE Crown, I.L.R. 10 Lah. 283 (F-.B.). 


The question referred to the Full Bench was how much 
of the confessional statement made to the Police which was 
to the effect “I had removed the karas, pushed the boy into 
the well and had pledged the karas with A” was admissible in 
evidence under S. 27 of the Indian Evidence Act. The majority 
hold that the only portion of the statement admissible is that 
the accused had pledged the karas with A. The dissenting 
minority hold that S. 27 renders admissible the statement, vis, 
“T had removed the karas and had pledged them with 4.” The 
judgments discuss the question elaborately with reference to the 
previous decisions of the various High Courts. It must be con- 
ceded that the admissibility of the statement does not depend 
upon the actual language in which the confession is made by 
the accused. The section allows so much of the information 
as relates distinctly to the fact thereby discovered to be proved. 
The admissibility of the information must depend upon its 
intrinsic character and not upon the manner in which the sen- 
tence conveying the information is framed By the Police officer 
or the prisoner. If therefore the accused in this case had stated 
that he had removed the karas from the boy whom he pushed 
into the well and pledged them with .4, even then the portion 
of the statement that he pushed the boy into the well cannot 
become admissible under S. 27. This much is conceded by all 
the Judges. There are however certain decisions which take 
the view that it is not permissible for the Court to split up the 
language used by the accused in conveying the information. See 
for instance the observations of the Judges referred to in Soga- 
muthu Padayachi v. King-Emperor.’ It is submitted that the 
correct view is however that laid down by the Full Bench in 
this decision. On the question on which however there was a 
difference of opinion among the learned Judges, vis., whether 
the portion of the statement “I had removed the karas” was 
admissible, we think the view of the minority is to be preferred 
and is in accordance with the more recent decisions of the High 
Courts. What sets the’Police on motion is not the mere infor- 
mation that some karas were pledged with A but that the karas 
that were being worn by the deceased boy were pledged with 4. 
That portion of the statement is therefore one that “relates dis- 
tinctly to the fact thereby discovered” and should be received in 
evidence. We think the majority view is unduly restrictive of 
the scope of S. 27. On'the other point that S. 39 of the Evi- 





1 (1925) I.L R. 50 Mad. 274 
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dence Act cannot let in as evidence what cannot directly come 
in under S. 27 and is prohibited under Ss. 24, 25 and 26 the view 
of the majority is certainly correct and should be accepted. 
The judgments in the case deal with the questions very fully and 
are instructive. 


SRIMATI SanAT Kumari Brat v. Rar SAKHI CHAND 
Bawapur, L.R. 56 I.A. 62: 1.L.R. 8 Pat. 382: 56 M.L.J. 
130 (P.C.). 


It is well established that a party who propounds a will 
must satisfy the conscience of the Court that the instrument 
propounded is the last will of a free and capable testator. Where 
however circumstances exist which excite the suspicion of the 
Court and whatever their nature may be, it is for those who pro- 
pound a will to remove such suspicion and to prove affirma- 
tively that the testator knew and approved of the contents of a 
document. (See Tyrrell v. Painton.*) A typical instance of cases 
of that sort will be where the person who writes or prepares a 
will takes a large benefit under it as laid down in Barry v. 
Butlin? The Privy Council hold in this case that the “benefit”? 
need not be (as the High Court held) “a pecuniary benefit, a 
legacy, for instance, more or less of a substantial nature.” The 
will set up in this case purported to appoint the person who 
prepared it, a manager of the testator’s estate for life at a 
Salary of Rs. 250 a month. He was also allowed to debit the 
estate with proper conveyance charges, travelling expenses and 
daily diet expenses. There was a further provision for an 
increment of salary in case the income of the estate increased. 
Their Lordships hold that that person received a benefit within 
the meaning of the rule in Barry v. Butlin.” On the evidence 
their Lordships find that the testator was not aware of the 
aforesaid provisions of the will but that he was aware of and 
approved, all the other provisiens of the instrument propound- 
ed as his will. The further question arose whether probate of the 
will could be given omitting the provisions not shown to have 
been’ inserted with the knowledge and approval of the testator. 
As the latter part is so distinct and severable from the true part, 
that the rejection of it does not alter the construction 
of- the true part, probate was granted of the rest of 
the document. -This is on the principle that execution of 


what was shown to be the true will 2nd something more may 
a er 
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be treated as execution of the true will alone. The position 
may be different where the rejection of the words alters the 
sense of the remaining portion. A will may in such circum- 
stances stand on a different footing from an instrument inter 
vivos. 


AMBIKA PRASAD v. CHANDRAMANI Kurr, I.L.R. 8 Pat. 
396. 


After the explanation of the truc import of the judgment 
in Bajrangi Singh v. Manokarnika Bakhsh Singh as expound- 
ed by the Privy Council in the later case of Rasigasami Gounden 
v. Nachiappa Gounden,* there is no reason why the learned 
Judges should have felt themselves constrained by the facts of 
the earlier decision to hold as they did, that even a consent of 
the next reversioner to an alienation by a limited owner which is 
procured by giving him a substantial consideration should operate 
to raise a presumption of necessity so as to shift the onus of 
proof from the alienee. The doctrine tha? consent operates 
proprio vigore to validate the alienation was expressly rejected 
by the Privy Council. Its only value is “as affording evidence 
that the alienation was under circumstances which rendered it 
lawful and valid.’ If therefore the question becomes one of 
evidentiary value to be attached to the consent, a purchased con- 
sent may in the circumstances be obviously such as to give no 
reasonable ground for holding that the sale was for necessary 
Or proper purposes. The Court is not in such circumstances 
compelled to hold as a matter of law that the alienation sup- 
ported by stich a consent is necessarily valid unless proof is 
forthcoming that the same was not for binding purposes. There 
is nothing in principle which justifies the Court in laying 
down a rule of law to that effect. Such a view is really opposed 
to the observations of the Privy Council in the Gounden case 
at page 534. s 


Their Lordships have pointed out that the true theory is 
only that which holds that consent does not give force per se, 
but is only of evidential value. They further point out that 
the contrary view will make the rule as to total surrender an idle 
one and also that it is based on the fallacy that the reversioner 
together with the widow represents the estate. There can there- 
fore be no intermediate wiew that any sort of consent irres- 
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pective of its nature and the circumstances attending it, must 
shift the onus of proof from the alienee to the person who 
objects to the alienation. In the very case decided by their 
Lordships, though the consent was a real and free one it was 
totally futile as the transaction being a secular gift could not 
obviously be a justifiable alienation. It should also be borne in 
mind that the consent of the reversioner which is referred to 
by the Privy Council as raising a presumption of necessity is 
described as the “consent of such reversioners as might fairly 
be expected to quarrel with the transaction,” if it were not 
really for justifiable purposes. In a case where the alienation 
is by a widow to the next reversioner himself, it would follow 
that the consent of the alienee himself cannot in the circum- 
stances be regarded as the requisite “consent” within the rule 
laid down by the Privy Council and the alienation cannot be 
supported on that basis alone (apart from any question of sur- 
render or of actual necessity). The onus even in such cases 
must be on the alienee to justify the sale in his favour. 


A purchased consent cannot have a different effect and 
must really be treated as a fraudulent exercise of power on the 
part of the reversioner at any rate in cases where it is not shown 
that the consent would have been forthcoming even if considera- 
tion were not paid. Its effect, however, on the person who 
consents is different as he cannot attack the alienation 
if he turns out to be the actual reversioner. This is of course 
on the principle that he has elected to treat the transaction as 
good. Even if a presumptive reversioner gives his consent to an 
alienation without any consideration it has been held that he 
is personally precluded from objecting to the transaction later 
on. See Ramakotayyva v. Viraraghavayya.* 


L 
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Maunc Po Kyaw v. Ma Lay, I.L.R. 7 Rang. 18. 


About three days after the pronouncing of the judgment,- 
the appellant through his pleader applied for a copy of the judg- 
ment and decree. Whether the application was made orally to 
the clerk of the Court or in writing, it does not appear from the 
report. _ The clerk of the Court appears to have told the*pleadet’ 
that as the decrce was not ready by then, -the application for a 
copy of the non-existent decree could not be accepted. The 
pleader without demur accepted the statement and deferred 
applying for the decree copy till the decree was signed. The 
application was diligently made the next day after the decree 
was signed by the Judge. The Court held that this was not an 
effective application for a copy of the decree and that the interval 
between the date of pronouncing the judgment and signing the 
decree could not be excluded in computing the “time requisite 
for obta’ning a copy of the decree” within the meaning of S. 12 

‘of the Limitation Act, 1908. All the High Courts, except Calcutta 
—where too the decisions are by no means &tniform—have hell 
that the period could nof be deducted unless steps had actually 
Keen taken to obtain copies by an application put in after the 
judgment, as the delay in the office is none of the applicant’s 
concern. The Patna High Court which for some time held, 
following Bani Madhub Mitter v. Matiunging Dassi, that the 
period could be deducted has now fallen in line with the other 
High Courts (see Jyotindranath Sarkar v. The Lodna Colliery 
Co *) and the Calcutta High Court has, after Praimatha Nath Roy 
v. Lee, modified the original absolute rule and held that the test 
is the conduct of the appellant and whether any period claimed 
to be deducted need not have elapsed ifthe appellant had taken - 
reasonable and proper steps to obtain a‘copy of the decree or 
order. See Kamruddin Hyder v. M. Nv Mitter.* 


The facts in the case under notice seem to be ad idem with 
those in Tarabati Koer v. Jagdeo Narain,” where an application 
was put in and was formally returned with an endorsement that 
the decree was not ready and the application must be renewed 
later. But as in Calcutta the more liberal view then prevailed’ 
much help may not be derivable from that decision. In Pramathd: 
Nath Roy v. Pee’ their Lordships in explaining Bani Madhub 
Mitter v. Matutigini Dassi! say that “In that case judgment was 
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pronounced on July 17, 1883 and the decree was signed on July 
23,so that only six. days elapsed between the pronouncing of 
ihe judgment and the signing of the decree. Tt would be impos- 
sible for anybody to suggest that that was an unreasonable time.” 
If this means that where the decree is signed within.a reasonable 
time after the judgment is pronounced, the interval can be exclud- 
ed, it will mean that the pasty is liable to be punished for any 
unreasonable delay in the office. . 


“As under O. 20, R. 7, Civil Procedure Code, the decree is 
d'rected to bear the date when the judgment is pronounced, it 
has been uniformly held that the “date of the decree or order” 
in Arts. 151 to 157 of the Limitation Act means the date of 
the judgment and the difference of opinion arose only in con- 
nection with the words “time requisite to obtain a copy of the 
order or decree” in S. 12. Though the failure to pronounce a 
judgment in open Court as required by O. 20, R. 1 may for 
some purposes be treated as a mere irregularity, yet if the 
parties or their pleaflers had no notice of the judgment, then th: 
date of the judgment is only the date when they get to know 
of the judgment. See Mahomed Akil v. Assadaunissa Bibe and 
Sagarmal Marwari v. Lachntisaran Misir.” The question has 
arisen under special Acts like the Survey and Boundaries Act, 
Registration Act, etc. and it has been held under those Acts 
that the date of the “making of the order’’ is the date when 
the order is pronounced, where it is pronounced immediately 
after hearing the parties but where orders are reserved, then 
the date when the order is communicated to the parties (see 
Annamalai Chetti v. Colonel J. G. Cloete, Secretary of State 
for India in Council v. Gopisetti Narayanasami Naidu, Muthiah 
Chetty v. Suppan Servai,° Abdul Ali v. Mirja Khan” 
and C.M.A. No. 269 of 1928 (Madras High Court). But what is 
to, happen if one party is presènt and the other is absent 
and. the tribunal hearing the party present pronounces the order 
immediately? The logical result-of the reasoning in some of 
the cases would suggest that the date of “the making of the 
order” as against the absent party is the date when it is com- 
municated to him. 
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HANUMAN Prasap SINGH v. MATHURA PRASAD SINGH, 
LL.R. 51 All. 303 (F-.B.). 


In the Civil Procedure Code of 1882 there was no modé 
of execution provided in the case of decrees for joint posses- 


sion of immoveable property. The present Code has supplied 


the defect in O. 21, R. 35 (2). We do not have questions of 
joint possess‘on cropping up as frequently in Madras as in Allaha- 
bad or Calcutta for the obvious reason that we do not have here 
the kind of joint holding they have there. In this case, 
their Lordships hold that the fact that the plaintiff the joint 
owner has not been previously in possession is no ground for 
disallowing a decree for joint possession in his favour. Thev 
also hold that the Court has a discretion in the matter of granting 
a decree but that the discretion must have reference to the rights 
and interests of the parties concerned and not to such considera- 
tions as its usefulness, practicability or the likelihood of the 
decree leading to quarrels or rioting. If there has heen long 
separate possession with the acquiescence of the joint owners 
and there has been no denial of title or ouster, a decree for joint 
possession will not be given In those circumstances the remedy 
for the party who is not satisfied with the arrangement is to sue 
for partition. Joint possession is at best a very unsatisfactory 
state of thing when parties quarrel and the real reason why such 
a decree is sought for in those provinces consists in the fact that 
it affords facilities for the obtaining of a decree for partition in 
the Revenue Courts. l 


Anwar Kaan v. MumaĮmmĮman Kaan, ILL.R. 51 All. 550 
(F.B.). ~ 


The point that arose for consideration in this case was as 
to the power of the Insolvency Court to deal with the title of a 
transferee long before adjudication under S. 4 of the Provincial 
Insolvency Act. The language of this section is similar to that 
of S. 7 of the Presidency Towns Insolvency Act and the scope 
of that sectione was the subject of a decision of a Full Bench 
of the Madras High Court in The Oficial Assignee of Madras 
v. Narasimha Mudaliar’ The view indicated in that case which 
is in accordance with that expressed by Mr. Justite Rankin (as 
pe oh Se a E E ee 
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hethen was) in anendra Bala Debi v. The Official Assignee of 
Calcutta? is that though the Court has very wide powers, it 
has a discretion in the matter and the discretion should not 
ord'narily be èxercised as, for instance, to make a decree 
against the debtors of the estate when the truth of the debt is 
in dispute or to pronounce upon a question of benamé in res- 
pect of ‘transaction several years old and so forth but only 
in cases where the Official Receiver has a superior title to that 
of the bankrupt, e.g., in addition to cases of fraudulent prefer-, 
encé and voluntary alienations also in case of alienations, etc., 
coming under section 53 of the Transfer of Property Act and 
alienations or change of possession after an available act of 
bankruptcy. Ss. 53 and 54 of the Provincial Insolvency Act. 
confer special rights on the Official Receiver of avoiding cer- 
tain’ transfers which cannot but for those sections be avoided 
at’ ‘all. The Court would have no power under S. 4 to set 
as’de transactions on the ground of fraudulent preference or 
on the ground of their being voluntary alienations except in 
the ‘manner and subject to the conditions imposed by those 
sections. There are other sections of the Act which confer 
special rights on the Receiver and also provide for special ex- 
cmiptions, see for instance S. 51 of the Act in case of execution 
creditors and execution purchasers. These and similar questions 
which turn upon the special rights created by the act are appro- 
pridte'miatters to be dealt with under S. 4. When other questions 
of title"are dealt with by the Court in its discretion the ordinary 
law and procedure will have to be followed. See for cases of 
such exercise Ramaswami Chettiar v. Ramaswaimt Aiyangar,* 
Chittammal v. Ponnusami Naicker* and Venkatram v. Chok- 
kier” which indicate the extent to which the Court has pro- 
ceéded!'and also the limits beyond which it has declined to pro- 
ceed. For instance in the last case, while upholding the Lower 
Court’s order to deliver possession of the father’s (insolvent’s) 
share to thé purchaser, the High Court declined to make a simi- 
lar ‘order’ as regards the son’s share. According to the case 
under review, the matter is for the sound discretion of the 
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BaspEo NaRAIN v. MUHAMMAD YUSUF, I.L.R. 51 All. 285. 

Their Lordships applied in this case the test laid down 
in Jagat Narain v. Mathura Dast which held that “benefit” that 
would justify an alienation by the managing members need not 
necessarily be for “defensive” purposes to a permanent lease © 
on a favourable rent accompanied by payment of a large 
premium. Their Lordships held that even so, the lease could 
not be justified as taking ready money and permanently leasing 
family property at favourable rent without more cannot be re- 
garded as beMefictal within the meaning of the rule laid down 
therein. 





TosHANPAL SINGH v. THe DISTRICT JUDGE OF AGRA, 
I.L.R. 51 AU. 386. 


In determining whether sons are liable for the debts of the 
father, it has been laid down generally that if there is an ante- 
cedent civil obligation with nothing criminal in it out of which 
the liability to pay arose, the sons are liable though his subse- 
quent acts with reference to it assume also a criminal character. 
If the act out of which the liability arises is criminal the fact that 
there is a civil liability to pay compensation imposed by law 
would not impose upon the sons the duty of discharging it. 
The effect of these decisions is to restrict the exemptions to a 
very narrow margin. Applying this test, an agent or servant 
who has in his custody money by such fact of custody being 
under a civil liability to return it, the son would be liable even 
though he might have had no right whatsoever to touch a single 
pie out of it. Exemption would be available only.in cases where 
the very taking of the thing is criminal. Where the taking, is 
innocent the subsequent appropriation alone being criminal, the 
Bon would be liable. Whatever the old Hindu Law rule, that it 
made such subtle distinctions which are the refinements.of 
modern criminal law, seems improbable. A more satisfac- 
tory test would have been possibly to see what the Hindu-Law 
regarded as criminal. 





Maunc Ban Gyi v. Ma News Bon, I.L.R. 7 Rang. 107. 


Property seld in execution of a money decree and purchased 
by the decree-holder was restored to the judgment-debtor when, 
on appeal, the decree was not reversed but only modified by 
reducing the amount. Considering the extent of the varia- 
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tion the decision is unimpeachable, but in so far as it proceeds 
on broad grounds without putting it as a question depending on 
the extent of the modification, it is open to question. The cases 
relied on are all under the old Code (S. 583) and it is pointed 
out in Beswada Sundararama Reddi v. Enuga Raghava Reddi 
(where even the correctness of Syed Nathadu Saib v. Nalu 
Mudaly* is doubted) that S. 144 of the Code of 1908 gives a 
discretion to the Court in granting restitution and does not 
make it obligatory on the Court to restore the property irrespect- 
ive of other considerations. 


We are not sure if the object of the rule that in the case 
-of the decree-holders purchasing at execution sales, the pur- 
“chase is subject to the final result of the litigation between them 
and their judgment-debtors, is to “prevent the interests of judg- 
ment-debtors suffering by sales of their property before their 
liability is finally determined” and to “avoid judgment-creditors 
profiting at the expense of their debtors by becoming purchasers 
in sales pending litigation by way of appeal.” Stated in this 
form, the protection of the judgment-debtor’s interest will 
equally be frustrated when a stranger buys the property with 
knowledge of the pendency of the appeal and yet it has been 
generally-held that the “boha fides” required of the stranger is 
not negatived by mere knowledge of the pendency of an appeal. 
(See Raghavachari v. Pakkiri Mahomed Rowther® and Moi- 
theensa Rowthan v. Apsa Bivi.t) It will be more reasonable to 
suggest that the basis of the rule is that the decree-holder must 
be deemed to have proasred an erroneous decision, when the 
same-is substantially modified on appeal. In Offictal Receiver, 
Madura v. Chetttappa Chetty * the learned Judges hold that not 
only a purchase by the decree-holder but a purchase by any 
person who is a party to the suit will be set aside on reversal of 
the decree. This decision suggests a different line of reasoning 
which may require further examination as one of the learned 
Judges (Wallace, J.) seems by no means very positive in the 
statement of his opinion. 


[Enp or Vou. LVII.] 
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NOTES OF RECENT CASES. 


Wallace and Walsh, JJ. C.M.P. No. 763 of 1928. 
17th July, 1929. 


Civil Procedure Code, O. 22, R. 6—Civil Revision Petition— 
Death of respondent a few days prior to the°judgment—Legal re- 
presentatsve not brought on record for judgment—Vahadtty of the 
judgment. 

Where in a Civil Revision Petition the respondent died a few 
days before the hearing and his legal representatives were not 
brought on record at or before the hearing, but judgment was pro- 
nounced allowing the revision petition with the name of the deceased 
respondent on the record, 


Held, that the judgment was invalid and the Civil Revision Peti- 
tion must be reheard after bringing on record the legal representa- 
tives on an application filed by the petitioner within time. 

T. S. Ramaswami Atyar for Petitioner. 


S. Rangaswanu for Respondent. 
N.S. — 


Anantakrishna Atyar, J. ` S.R. No. 18336 of 1928. 
18th July, 1929. 


Court Fees Act, Art. 17, cl. (b) (2)—Distress under Madras 
Estates Land Act—Suit for declaration that distress illegal on the 
ground that the rent claimed was more than that legally due—Dis- 
missal of suit- Appellate Court allowing restraint for a smaller 
amount of rent—Second Appeal by landlord—Memo. of Objections 
by ryots—Court-fee payable. 


Certain ryots instituted a suit against the landlerd under S. 95 
of the Madras Estates Land Act for a declaration that the distress 
levied by the landlord is not legal as no notice of demand of rent 
was given to them ang the amount of rent that was claimed was not ` 
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legally due. The suit was dismissed and on appeal the „Appellate 
Court held that the proper amount was a smaller amount and that 
distress to that extent alone was legal. The landlord preferred a 
second appeal to the High Court and the ryots put in a Memo. of 
Objections to the effect that the rent as fixed by the Lower Appel- 
late Court was not a proper rent but only a smaller sum was due. 
The Memo. of Objections did not raise any general question as to 
the illegality of the distress # toto on the ground of want of notice 
or some other defect. 


Held, that the subject-matter of the Memo. of Objections was 
not incapable of valuation within the meaning of Art. 17 (b) (2) of 
the Court Fees Act. 


P. Satyanarayana Rao for Ryots. 


_ The Government Pleader (P. Venkataramana. Rao) for the 
Crown. 


N.S. 


Venkatasubba Rao and L.P.A. No. 291 of 1927. 
Madhavan Nair, JJ. 
18th July, 1929.° 

Transfer of Property Act, Ss. 95 and 101—Redemption of 
mortgage by a person interested in the property—Equitable sub- 
rogation—Presumption of keeping alive the mortgage. 

Sec. 95 of the Transfer of Property Act does not stand in the 
way of the application of the equitable doctrine of subrogation, 
where a mortgage is discharged by a person interested in the pro- 
perty and not by a co-mortgagor. 

There is a presumption that the person who pays the money 
in discharge of a mortgage intends to keep it alive. ` 

T. R. Ramachandra Aiyar with B. Sitarama Rao, K. Kutti- 
krishna Menon and K. P. Krishna Menon for Appellants. 

P. Govinda Menon for Respondent. 

N.S. n 
Venkatasubba Rao and C.R.P. No. 876 of 1928. 
Madhavan Nair, JJ. 
19th July, 1929. 

Limitation Act, Art. 182 (5)—Step-tn-aid of execution—A ppli- 
cation for leave to bid and to set off the price against the decree 
amount, 

An application put in by the decree-holder praying for leave to 
bid and to set off the price against the decree amount due to him 
is a step-in-aid of execution of the decree within the meaning of 
Art. 182 (5) of the Limitation Act. i 

Per Venkatasubba Rao, J—An application ‘by the Yecree-holder 
for leave to bid at the execution sale is a step-in-aid of execution. 


45 Mad. 466 referred to. 
Dr. V. K. John and S. Panchapakesa Sastri for Petitioner. 
Respondent unrepresented. 

N.S. 


Anantakrishaa Aiyar, J. S.A. No. 626 of 1928. 

22nd July, 1929. 

Hindu Law—Widow—Foreclosure decree against—Suit for 
declaration by reversioner that decree was fraudulently obtained— 
Decision in favour of plaintiff—Form of decree. 

Where, in a suit instituted by a reversioner for a declaration 
that a foreclosure decree obtained against a Hindu widow has been 
traudulently obtained and hence not binding on the reversion, the 
Court comes to a decision in favour of the plaintiff, the proper 
decree that must be passed is to declare that the foreclosure decree 
is not binding upon the plaintiff or any other person who happens 
to be the reversioner and that the plaintiff or the person entitled 
to the reversion would be entitled to redeem the property on the 
death of the widow on payment of the mortgage amount together 
with the value of any improvements, if any, eff cted by the mort- 
gagee. 
S. Narayana Atyangar for Appellant. 

Watrap S. Subramania Atyar for Respondent. 
N.S. — 


Anantakrishna Aiyar, J. S.A. Nos. 260 to 291 of 1926. 
23rd July, 1929. - 


Madras Estates Land Act, S. 3, cl. (5) and S. 52, cl. (3)—Patta 
by lessee from landlord—If binding for subsequent faslis. 


Where a patta has been tendered for a certain fasli by a lessee 
from the landlord for a term of years, it governs the relations be- 
tween the landlord and the ryot for-subsequent faslis also. 


K. V. Sesha Atyangar and S. Ananthorama Atyar for Appellant. 
M. S. Venkatarama Atyar and E. Krishna Atyar for Respond- 
ents, . 
N.S. 


Venkatasubba Rao and C.M.A. No. 431 of 1927. 
Madhavan Nair, JJ. 
23rd July, 1929. 


Mortgage—Redemption—Suit for—Onus of proof—Admission 
of plaintiffs title by defendant—E ffect. 

Where in a suit for refemption of a mortgage,, the plaintiff 
alleged that the mortgage deed was destroyed and produced a 
plain copy of*it, and “the defendant admitted the title of the 
plaintiff, 
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Held, that it was for the plaintiff to prove that the terms of 
the mortgage were substantially the same as those alleged in the 
plaint and that the suit was within time, and that the onus was 
not shifted by the admission of the plaintiff’s title by the defend- 
ant. 


K. Kuttitrishia Menow for Appellant. 
P. Govinda Menon for Respondent. 
N.S. 


Curgenven, J. C.M.Ps. Nos. 2412 and 2517 of 1929. 
24th July, 1929. 

Civil Procedure Code, O. 39, R. 1—Application for leave iv 
sue in forma pauperis—lf a ‘‘sust’”—Power of Court to grant ad 
interim injunction. 

A petition for leave to sue in forma pauperis is not a “suit” 
within the meaning of O. 39, R. 1, Civil Procedure Code till it 
is admitted and, consequently, the Court has no power to grant an 
order of ad interim injunction before it is admitted. 

V. Pattabhirama Sastri for Petitioner. 


G. Sivaramakrishna Sastri for Respondent. 
N.S. 


Ramesam and Jackson, JJ. A.S. Nos. 323 and 344 of 1922. 
26th July, 1929. 

Hindu Law—Partiiion—Alienee from a coparcener—Com- 
promise of suit—Ahenee noi a party to compromisc—If bound by 
the compromise. 

In a partition action, where besides the members of the joint 
family, the alienees of some items from one of the coparceners 
were parties, any compromise come to between the coparceners 
without having regard to the equities of the alienees, will not bind 
the alienees and the said suit will have to proceed to work out 
the alienees’ equity to have the alienated items set apart for the 
alienor’s share if possible. ° 

V. K. Srintuasa Aiyangar for Appellant. 

T. R. Venkatrama Sastriar, T. S. Ramaswami Atyar and 
M. S. Vaidyanatha Atyar for Respondent. 

S.V.V. — 


Venkatasubba Rao, J. C.M.S.A. No. 34 of 1925 
19th Apri, 1929, and 
C.R.P. No. 544 of 1925. 


Cwil Procedure Code, S. 48 and O. 21, R. 10—A pplication for 
transfer of decree filed within 12 years of the date of the decree— 
Sinnultaneous applicatidn for execution in the transferee Court— 
Dismissal of the latter application—A pplication for execution sub- 
sequent to the receipt of the decree but more than 12 years from 
date of decree—Whether maintainable. 


A petition was filed in the Court which passed the decree to 
transfer it to another Court for execution just before the expir POE 
12 years from the date of the decree. Simultaneously a petitiot!’Was 
filed in the transferee Court for execution of the decree of“this 
petition was dismissed. After the decree was transferred, a fresh 
petition was put in the transferee Court to revive the original appli- 
cation for execution which had been dismissed but when this 


petition was put in, twelve years had elapsed from the date, of 


the decree. tor 


Held, that the application for transfer®*of the decree was 
not an application for execution within the meaning of O. 21, 
R. 10 of the Civil Procedure Code and that, an execution petition 
in the transferee Court not having been filed subsequent to the 
receipt of the decree by that Court and within 12 years of the 
date of the decree, the decree because barred by reason of sec- 
tion 48 of the Civil Procedure Code. 


20 A. 78: 16 C. 744: 35 B. 103: 48 A. 121 referred to. 
Subba Rao for P. Venkataramana Rao for Appellant. 
M. Ramachandra Rao for Respondent. 

N.S. 


Venkatasubba Rao and C.M.A. No. 366 of 1926. 
Madhavan Nair, JJ. ae 
17th July, 1929. 


Lease—Deposit—Provision for adjustment of the amount in the 
last year’s rent—Absence of clause of forfeiture —Deposit whether 
can be forfeited. 


Where a lease deed provided that a sum of money which 
was paid at the time of the deed was to be adjusted towards the 
rent of the last *year of the lease and that, in case of default com- 
mitted by the lessee, the lessor had the right to re-enter and take 
possession of the properties with the standing crops thereon, but 
contained no clause of forfeiture. 


Held, that, the amount paid, though it was called a deposit, 
was not so in the legal sense. 


NRC ’ ? 
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27 Ch. D. 89: 1909 A.C. 571 referred 1o. 
K. V. Sesha Atyangar for Appellant. 


T. S. Venkatesa Aiyar for Respondent. 


N.S. —_——— 


Venkatasubba Rao and S.A. No. 409 of 1925. 
Madhavan Nair, JJ. 
24th July, 1929. 


Hindu Law—Succession—Bhandhus—Ex parte materna—Pro- 
pinguity and spiritual bencfit—Priority. 

Among two persons claiming to succeed to the properties of 
a Hindu as being his bandhus, the person.who is nearer to the 
deceased in degree or in propinquity or affinity succeeds in pre- 
ference to the other, although the latter may confer more spiritual 
benefit on the deceased than the former. The doctrine of spiritual 
benefit can be applied only in cases where the two claimants are 
related to the deceased in equal degree. 


B. Somayya for Appellant. 
: 0 . 
V. Govindarajachari for Respondent. 
N.S. .—— 
V.enkatasubba Rao and ` C.M.A. No. 333 of 1927. 
Madhavan Nair, JJ. 
24th July, 1929. 

Insurance policy—Policy issued before Act XIII of 1923— 
Policy expressed to be for benefii of wife and children—Ap phca- 
bikty of section 6 of Married Women’s Property Act. 

Act XIII of 1923 does not deal with the question of the appli- 
cability of the Married Women’s Property Act to life insurance 
policies before 1913 but'an insurance policy which was taken in 
1894 and expressed to be for the benefit of the wife and children 
of the assured is subject to the provisions of the Married Women’s 
Property Act and consequently a trust is created in favour of his 
wife and children. . 

37 M: 483 (F.B.) followed. 


V. Govindarapachert for Appellant. 
B. Jagannadha Das for Respondent. 


N.S. SS ° 


Ramesam and Jackson, JJ. A.S. No. 328 of 1924. 
26th July, 1929. 


Vendor and purchaser—Sale-deed cxecuted but not registered 
in time—Vendee put in possesshon—Promise by vendor to execute 
a fresh sale-deed and register—Specific performance of—Suit for 
possession by vendor—Part-performance if can be relied on. 


A vendor executed a sale-deed and put the vendee in possession 
of the properties. The sale-deed was not registered within four 
months. The vendor thereupon agreed to execute a fresh sale- 
deed but later failed to do so. The vendee thereupon brought a 
suit for specific performance and execution of the sale-deed. The 
vendor also brought a suit for recovery of possession to which the 
vendee relied on his possession as amounting to part-performance 
of the contract. 


Held, from the promise to execute a fresh sale-deed, the Court 
could presume that the vendor admitted the failure to register to be 
due to his own fault and decreed specific performance as there was 
an undertaking to execute a fresh sale-deed. The vendee can rely 
on his possession as part-performance in defence to the suit for pos- 
session. 

16 Mad. 341 : 43 Mad. 822: 6 M.L.J. 263 distinguished. 


Quacre: lf the decision in A.S. No. 281 of 1925 (55 M.L.J. 
S.N. No. 45) is correct. 


Ch. Raghava Rao for Appellant. 


The Advocate-General and P. Salyanurayana Rao for Res- 
pondents. 


S.V.V. 


Ramesam and Jackson, JJ. A.S. No. 96 of 1928. 
29th July, 1929, 


Contract Act, S. 74—Penalty—Compound interest at enhanced 
rate on default—Com pensation. 


Where a mortgage bond contained a stipulation for payment of 
simple interest at 10} per cent. per‘annum and in default compound 
interest at 134 per cent. per annum, the Proper compensation to be 
awarded is compound interest at the original rate instead of simple 
interest at the enhanced rate. 

26 M. 111 dissented from. 
e 
34 C. 150 (P.C.) explained. 


M. Patanjali Sastri and C. S. Rama Rao Saheb for Appellant. 


K. V. Sesha Aiyangar and T. R, Ramachandram for Res- 
pondent. ° te 


N.S. EE 
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Anantakrishna Atyar, J. S.A. No. 1917 of 1927. 
30th July, 1929. 

Civil Procedure Code, O. 23, R. 1, cl. (3)—“Subject-matter” 
and “claim’—Meaning of—Prior suit against defendant as trustee 
—Second suit as trespasser—Properties same—Second suit if 
barred under O. 23, R. 1, cl. (3). 

A former suit for possession of the properties and for an 
account on the basis of the defendant being a trustee was with- 
drawn without leave of Court on the defendant’s plea that he was 
not’a trustee. A second suit was brought for the recovery of the 
game immovable properties on the basis of the defendant being a 
trespasser. 

Held, that the claim was once on basis of a will and next as 
heir, then the claim in both the suits being as owner, it may he 
said-to be ın respect of-the same subject-matter as the defendant 
is no more concerned with any one source of plaintiff’s title than 
with another. 

But in this case, the main allegations, the causes of action 
and the rclicfs claimed being substantially different in the two 
suits, the second suit is not barred by O. 23, R. 1, Civil Procedure 
Code. oa 

39 M. 987 (F.B.) relied on. 

M. Patanjali Sastri for Appellant. 
K. Bhashyam Aiyangar for Respondent. 
S.V.V. ———— 
Kumaraswami Sastri and AS. No. 423 of 1924. 
Walsh, JJ. 

lst August, 1929. * 

Cwil Procedure Code, O. 33--Sust filed by paying Court-fee 
—Court-fee declared insufficteni—Iincapactty to pay the additional 
Court-fee—Petition to comtinuc suit as o pauper—lf must be pre- 
sented in person and in the form prescribed by R. 3. 

Rules 2 and 3 of O. 33, Civil Procedure Code, only contem- 
plate cases where permission to file the suit as a pauper is asked 
for and do not apply to a cast, where in a suit already filed by 
paying a Court-fee, the plaintiff seeks permission to continue the 
suit as a pauper on the ground that he is not able to pay the addi- 
tional Court-fee required by the Court. The Court in the exercise 
of its inherent power can permit the continuance of the suit as a 
pauper but in so doing will follow as far as possible the procedure 
laid down in O. 33 and issue notice to the Government regarding 
pauperism, 

38 M.L.}. 146 applied. . 

C. Rama Rao for Appellant. 

P. Somasundaram for Respondent. 

S.V.V. — 





Ramesam and Jackson, JJ. Appeal No. 132 of 1927, 
2nd August, 1929. ` i l : 


Evidence (Amendment) Act (XXXI of 1926)—If retrospective 
—Co-mortgagors—Acknowledgment by some only—If saves limita- 
tion against the rest—Limitation Act, Ss. 19, 20 and 21— Construc- 
ton—“Duly authorised”—-“Chargeable”—Mearting of —“ Cocon- 
tractors,” tf includes co-morigagors. o’ 

Where in a suit on a mortgage bond an endorsemeni of payment 
of interest by two out of the three co-mortgagors was relied. on 
as saving limitation against all the three, and where it was con- 
tended that the mortgage was not duly proved under section 68 of 
the Evidence Act though the execution was not specifically denied, 
in the written statement 

Held, (1) that the mortgage was proved inasmuch as the 
Amending Act XXXT of 1926 amending S. 68 of the Indian Evi- 
dence Act is retrospective since it does not affect any substantial 
right; (2) that the acknowledgment and payment of interest by two 
co-mortgagors would not save limitation as against the third; and 
(3) that mere residence in the house looking aftgr the lands and pay-, 
ing kist would not clothe a stranger with authority to acknowledge 
liability to save limitation against a mortgagor without specific 
authority on that behalf. E 

3 L.W. 231 followed. 

Co-contractor includes co-mortgagor. 

25 Mad. 220 and 55 I.C. 763 followed. 

Held further, that there is no distinction between acknowledg- 
ment in writing and payment of interest (Ss. 19 and 20 of the 
Limitation Act) so far as S. 21 of the Limitation Act applies to them. 
There being no corresponding provision in English Law to S. 21 
of the Limitation Act, English case-law would not apply. 

11 H.L.C, 115, 11 A.C. 639, 37 Ch. D. 651 distinguished. 

‘‘Charge” in S. 21, Limitation Act, connotes not only personal 
liability but also liability of property. ` 

K. Balasubramania Aiyar and K. Venguswans Aiyat for 
Appellants. tie 

T. M. Krishnaswami Aiyar, N. Swaramakrishna Aiyar and 
R. Sriramachariar for Respondent. 

P.R.N. — ; : 
Curgenven, J. e Cr.R.C. No. 267 of 1929. 
2nd August, 1929, aS i 

Arms Act, Ss. 10 and 19 (b)—Accused not the consignor of 
firearms—If can be convieted—Criminal Procedure Code, S. 234— 
Receipt of firgarms on four different dates and export of the same— 
Joinder of charges—Legalhty, 

NRC . 
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=<. A person who is not a consignor of firearms carmot be convicted 
under sections 10 and 19 (b) of the Arms Act. i 

A joinder of charges for the offence of receiving firearms on 
four different dates and exporting the same is illegal under. sec- 
tion 234 of the Criminal Procedure Code. 

Dr. V. K. John for Accused. : 

K. N. Ganapathi for ate Public Prosecutor for the Crown. 

| N.S. 


Kiünaraswami Sastri and Walsh, JJ. C.M.A. No. 448 of 1927. 
7th August, 1929. 

Res judicata—Executton procecdings—Sale prochanation giving 
a' larger aynount than due under the decree—Non-objection to— 
Leave to bid applicaticn—Counter therein objecting to the amount— 
Objection overruled—Leave granted—lIf impliedly res judicata. 

‘A razinama decree in a mortgage suit contained a provision for 
payment of interest but there was no such provision in the personal 
decree passed later on. In an execution application put in for attach- 
ment and sale of the immoveable properties of the judgment- 
debtors and in the sale proclamation the amount of the decree with 
interest had‘ been claimed. When the decree-holder applied for 
leave to bid, the debtor filed a counter containing allegations to 
the effect that the amount shown was too much. The objections 
were overruled as mere objections to sale proclamation and late. 
In the subsequent execution application, the question arose if (4) the 
non-objection to the inclusion of interest in the sale proclamation, 
and ($i) the order of the Court on leave to bid application operated 
as res judicata. 

Held, the first contention would imply that the decree itself 
was superseded by orders in execution which allow more than what 
the decree granted. Where a property is liable for attachment and 
sale and is sold, an objection can be raised in subsequent execution 
proceedings that the amount shown in the previous execution appli- 
cation was not correct. 

37 All. 589, 44 All. 159, 1 Pat. 593 referred. 

Also an order giving or refusing leave to bid being only a minis- 
terial and non-appealable order, it cannot operate as res judicata. 

38 Cal. 712 (P.C.) applied. 

S. Varadachartar and A. Swaminatha Aiyar for Appellant. 

S. Ramaswams Atyar and R. Krishnaswami Atyangar for Res- 


pondent. 
S.V.V. 


Curgenven, J. C.M.P. No. 1662 of 1929. 
7th August, 1929. ° 


Receiver —Appeal in a mortgage sut—AHegation ¿hat respond- 


> ent was a poor man and not personally Kable—Property insuficient 
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—Difficulty to realise mesne profits—No allegation of waste—If 
recewer can be appointed. . 
The allegation that the‘ party actually in possession of the pro- 
perty was a poor man who cannot be personally sued for’ mesne 
profits and the decree may prove difficult of realisation is not an 
adequate reason for the appointment of a receiver. It would be 
otherwise of course if there were a well-founded fear that some 
treparable mischief might be caused to the corpus of the property. 


43 All. 311 followed. 
Watrap S. Subramania Atyar for Petitioner. 
S.V.V. 


Ramesam and Jackson, JJ. C.R.P. No. 1602 of 1928. 

9th August, 1929, 

District Municipalities Act—Electoral roll—Wilfully procur- 
ing an #mproper entry therein—Offence under S. 52—If Court can 
enquire into—Finality of the roll. 

Though an electoral roll is final in the sense that the right of the 
voters wrongly put in the roll to vote cannotebe impeached and 
their votes may be counted, it does not preclude the Court from 
enquiring into the question whether an offence has been committed 
under sections 52 to 55 of the District Municipalities Act. The 
cases under the Legislative Council Rules stand on a different foot- 
ing, there being no section corresponding to S. 52.. 

54 M.L.J. 269 followed. 

V. Ramadoss and R. Purushotham Aiyangar for Petitioner. 

T. R. Venkatrama Sastriar and M. S. Vaidyanatha Atyar for 
Respondents. 

S.V.V. 


Waller and Cornish, JJ. C.M.A. No. 368 of 1928. 
9th August, 1929. 


Guardian and Wards Act, S. 25—Petition by father for custody 
of his chWa—Maintainability—Condiiional order appointing father 
as guardian—Validity. y 

Section 25 of the Guardian and Wards Act is applicable to the 
case of a petition by the father for the custody of his child, even 
though the child did not live with him at any time. 


An order appointing the father as guardian of the property of 
1is son conditiondily upon his furnishing security is invalid. 

49 M. 809 relied on. ` l 

C. Rama Rao for AppeYant. j 

PLY. Vallabacharly for Respondent. 


N.S, 





Sundaram CVietiy, Jo. S.A, No. 1782 of 1925. 
9th August, 1929. : K 

Civi Procedure Code, O:.21, R. 63—Clatm Petition disnissed 
as being too late—Suit by decree-holder challenging the sale-deed in 
favour of claimant as fichtious and fraudulent—Onus of proof— 
Civil Procedure Code, S. 100—Finding of fact—Wrong view as to 
onus of proof—lnterference hy High Court. 

When a claim petition is dismissed without investigation and 
a suit ig thereafter instituted by the defeated claimant under O. 21, 
R. 63, Civil Procedure Code, for a declaration of his right under his 
sale-deed, the onus of proving the fictitious or fraudulent nature 
of the transaction lies heavily upon the attaching decree-holder. 

T.L.R. 5 Rang. 852 (P.C.) followed. 

A.T.R. 1928 Mad. 1259 distinguished. 

T.L.R, 7 Pat. 777 applied. 


Distinction between claims dismissed after investigation on the 
merits, and claims dismissed ‘as being too late, pointed out. - 

When a findirfg of fact by the Lower Appellate Court is vitiat- 
ed by a wrong view of law on the question of onus of proof, the 
High Court will interfere and set aside that finding. 

-S. Nataraja Nadar for Appellant. 
S. Narayana*Aiyangar for Respondent. 


N.S. 


Ramesam and Jackson, JI. A.S. No. 237 of 1926. 

12th August, 1929. f 

Execution sale—Decree against Hindu father—Sale of joint 
family properties in execution—Quantum of intent that passes. 

In a case where joint family properties are sold in execution of 
a decree against the father alone, if the sale certificate is ambiguous, 
the sons’ shares also must be taken to have been sold unless it is 
shown specifically that the sons’ shares were not put up for sale by a 
reference to the execution proceedings which culminated in the sale. 

C. Padmanabha Aiyangar and T. D. Srinivasachars for Appel- 
lant. 

S. T. Srinivasagopalachari and P. K. Janakiram for Respond- 
ent. 


N.S. —— 
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Anantakrishna Aiyar, J. S.A. No. 637 of 1925. 
15th August, 1929. 

Limitation Act (IX of 1908), Art. 181—Mortgage by one of 
two undivided brothers—Suit against both brothers—Decree 
against executant’s share—Sale of entire property im executron— 
Symbolical delivery—Subsequent ousting of the other brother 
from possession—A pplication by latter for possesston—Limito- 
ton. 

Where, in a suit on a mortgage executed by one of two un- 
divided brothers against both of them, a decree was passed direct- 
ing the sale of the mortgagor’s interest alone in the property but 
the decree-holder brought the entire property to sale, purchased it 
and took symbolical delivery of the same as it was in the pos- 
session of the tenants, and subsequently the other brother whose 
share was not directed to be sold by the decree was dispossessed 
by the decree-holder purchaser and he filed an application to re- 
cover possession of it, 

Held, that the sale of the entire property in execution of the 
decree was a nullity and it was not incumbent on the applicant 
who was in possession to set aside such a sale? and that the cause 
of action to recover possession arose to the applicant only when 
he was actually ousted and not on the date of the sale. 

S. A. Seshadri for appellant. 

T. L. Venkatrama Aiyar for respondent. 


N.S. 


Anantakrishna Aryar, J. S.A. No. 614 of 1928. 
15th August, 1929. 

Malabar Compensation for Tenants’ Improvements Act— 
Applicabikty to roadside poramboke lands. 

The Malabar Compensation for Tenants’ Improvements Act 
is applicable only to cases of agricultural land or building site and 
does not apply to roadside poramboke land. 

50 M. 813 followed. ° 

M. C. Siridharan for appellant. 

V. P. Karunakaran Nambiar for respondent. 

N.S. 


Ramesam and Jackson, JJ. A.S. No. 95 of 1925. 
l6th August, 1929. 


Mortgage—Mortgagors mierest vested in Official Assignee— 
Mortgagor denying ex¢cution and consideration—Execution proved 
—Deed containing recitals of consideration—Onus probandi. 
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= Where ‘the’ exécution of a mortgage deed’ is duly proved, and 
the deed contains recitals as to consideration, the onus” lies ‘on 
the ‘person denying consideration to prove -that they:are‘falsé and 
that, tn fact; no’ consideration passed. -This rule is applicable -as 
much against the mortgagor as against his heirs and other succes- 
‘sorg-in-interest by. purchase or otherwise, and more so when the 
mortgagee is also dead and his legal representatives seek to en- 
force it. 


36 All. 478 followed. ' 
Spencer, J.’s decision in Kumarappan Chettiar v. Narayanan 
Chettiar, (1915) 35 I.C. 455 disapproved. 
-Case-law reviewed. 
'Watrap S. Subramania Aiyar for appellant. 


., K. Bhashyam and V. C. Veeraraghavan for respondent. 
S.V. V. 


Sundaram Chetty, J. S A. No. 1776 of 1925. 
16th August, 1929. 


‘Ageni—Executing a mortgage for larger amount than autho- 
rised—Principal appraised of it—Non-objection to the same—If 
implied ratification. 

Where an agent does an act “exceeding his authority | za the 
principal on being appraised of the fact fails to communicate to the 
agent his determination not to be bound by ıt within a reasonable 
time, it must be presumed that there was implied ratification. 

9 L.W. 251 and 29 M.L.J. 551 followed. 

` 10 Bom. H.C.R. 319 distinguished. 


-- T.M. Krishnaswami Aiyar and K. S. Desikan for appellant. 
S. Varadachariar and V. Batasundaram for respondents. 
2 S.V. os 


eacnibetins Atyar, J. S.A. No. 1247 of 1927. 
16th August, 1929. s. 


Evidence Act, S. 92—Evidence of facts surrounding the tran- 
saction—Admissibility of—Registration—Document undertaking 
to sell to any person to whom A might ask him to sell and delwer 
possession—If compulsorily regisirable—In pari delicto doctrine— 
re applicable when and mot carried out. 

"Where properties said to be worth Rs. 25 000 were sold for 
Rs. 2,000 by Ex. A and at the same time another document Ex. I 
was executed "by which the vendee undertook to reconvey the pro- 
perties to any person to whom the (venddr): might ask him to 
sell and deliver possession, ond 
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`SS: Held, though dral evidence of the intention of the parties was 
inadmissible to prove the nominal nature of -the transaction, yet 
S. 92. did not,-fetter the Court’s power to find the true nature of 
the documents in the light. of all the circumstances surrounding the 
transaction. 

~ 47 M. 729 and 3 R. 106: 48 M.L.J. 339 (P.C.) applied. 

As expacie there is no interest created in land under Ex, I it 
rieed not be registered. 

© 23 L.W. 19 followed. 

Regarding the plea that it was in fraud of creditors, held, that 
if the purpose of the fraud had not been effected there was no 
thing ‘to prevent a plaintiff from repudiating the transaction as 
being benami. 

24 L.W. 500 not followed on the ground that 35'C. 551 (P.C.) 
was not referred to therein. 

S. Voradachariar and V. Viyyauna for appellant. 

The Advocate-General and V. Suryanarayana for respondents. 


S.V.V. 


Venkatasubba Rao and C.M.A. No. 432 of 1927. 
Madhavan Nair, JJ. 
21st August, 1929. ‘ 

Civil Procedure Code, O 20, R. 12—Mesne profits—Direction 
in decree to determine profits s execution—Vahdity of—Execut- 
ing Court if can go into the regularity of the decree—Plaint and 
decrce silent as regards future profiis—Future profits if can be 
ordered in execution. 

Under the Civil Procedure Code of 1908 mesne profits have 
-o be determined in the suit itself under O. 20, Rule 12, but if a 
Court directs it to be determined in execution, it is only an irre- 
pular exercise of jurisdiction and the exccuting court cannot go 
behind the decree to which it is bound to give effect in execution. 

31 Bom. L.R. 400 followed. 

37 I.C. 997 dissented from. 

Where the plaint was silent a8 regards future mesne profits 
and the decree merely granted mesne profits without negativing 
‘uture’mesne profits, the Court must be deemed to have meant that 
ie should receive mesne profits down to the date of the delivery of 
sossession, for the Court can award subsequent profits under O. 20, 
Rule 12 withoutea prayer for the same. 

12 W.R. 75, 8 L.A. 197 and 53 C. 992 followed. 

T. Rangachariar, V. Govindarajachari and B. V. Ramanarasu 
for appellant. i : 

G. Lakshmanna anf Y. Suryanarayana for respondents. 

S.V.V. 
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Sundaram Chetty, J. S.A. No. 33 of 1926. 
29th August, 1929. 
Promissory note—Consideration—Past cohabitation—If a 
good consideration—S. 23 of Contract Act. 


Where a promissory note was executed in consideration of 
past cohabitation with a dancing girl, 

Held, the consideration being immoral under S. 23 of the 
Contract Act the suit on the pronote must fail and for this pur- 
pose it does not make any difference whether the connection is 
adulterous or not.. The test to be applied for deciding if consi- 
deration is immoral is not whether it is a past transaction or one 
in future contemplation. Immoral consideration under S. 23 is 
not the same as absence of consideration. 

44 Bom. 542 and 25 Bom. L.R. 252 followed. 

13 M.L.J. 7 doubted and distinguished. 

K. V. Srintvasa Aiyar for appellants. 


Respondent did not appear. 
S.V.V. 


Sundaram Chetty, J. S.A. No. 2073 of 1927. 
30th August, 1929. 

Contract Act (IX of 1872), S. 38—Sale of goods—Goods 
delwered—Purchase money claimed with imterest—Right to inter- 
est disputed—tInterest not a term of the contract—If purchaser 
bound to accept goods. 


In a contract for the sale of goods, the seller claimed interest 
on the purchase money as payable under the contract but as the 
buyer disputed liability to interest the seller sent the goods 
to the buyer with a letter reserving his right to interest. 

Held, the buyer was not bound to accept the goods with the 
question of interest outstanding. It being found that interest was 
not a term of the contract, the offer cannot be said to be an un- 
conditional offer under S. 38, Contract Act. 

Cases of debtor and creditor may stand on a different footing. 


C. S. Venkatachariar and D. Ramaswami Aiyangar for ap- 
pellants. ` 


S. T. Srinivasagopalachariar for respondents. 
S.V.V. 
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Venkatasubba Rao and C.M.A. No. 367 of 1928. 
Madhavan Nair, JJ. . 
21st August, 1929, 


Civi Procedure Code, S. 39 and Order 21, Rule 64—Decree 
passed by High Court—Transfer to Vellore Court for execution— 
Attachment by that Court—Subsequent transfer of territorial juris- 
diction to Chittoor Court—Jurisdiction of laiter Court to sell without 
a fresh attachment. 


A money decree passed by the High Court on its original side 
was transferred to the sub-Court of Vellore for execution and 
properties of the judgment-debtor were attached by the Vellore 
Court. Subsequently, the territorial jurisdiction was transferred 
from the Vellore Court to the sub-Court of Chittoor. The decree- 
holder applied to the Vellore Court to return the decree back to 
the High Court and he then applied to the High Court to transfer 
the decree to the Chittoor Court. After the transfer, he applied 
to the Chittoor Court for sale of properties. Objection was raised 
that the Chittoor Court had no jurisdiction to scll without attaching 
the properties over again on the ground that the attachment effected 
by the Vellore Court ceased with the extinction of its territorial 
jurisdiction. 

Held that, as the Vellore Court would be entitled to entertain 
applications ın execution even after the transfer of jurisdiction and, 
the attachment effected by it did not terminate on the transfer of 
jurisdiction and that, therefore, the Chittoor Court was competent to 
order sale of the properties without a fresh attachment. 


Held also, that the provisions of Order 21, Rule 64 of the 
Civil Procedure Code are not exhaustive of all the cases relating 
to sale of property by Court. , 

D. Ramaswami Aiyangar for C. S. Venkalachari for Appellant. 

A. C. Sampath Aiyangar and T. R. Srintvasa Atyar for Res- 
pondent. 

N.S. = 
Kumaraswami Sastri C.M.Ps. Nos. 1194, 1259 and 2016 of 1929. 


and Walsh, JJ. 
23rd August, 1929. 


Consolidation—A ppeal apd revision—Power of Court. 


e 
The following question has been referred to a Full Bench :— 
Whether the Court has inherent jurisdiction to consolidate app¢tals ` 
preferred against one judgrgent which will result in Court-fee being 
payable on the consolidated value of all the appeals and one vakalat 
being filed in &ll the appeals, and to consolidate Civil Revision.Peti-. 
tions for purposes of vakalat aud process fee. , 


NRC j e 


18 


T. M. Krishnaswami Atyar for Advocaie-Ceneral, M. Venkata- 
subbiah, K. Bhashyam Aiyangar and R. Sundaralingam for Peti- 
tioners. i 

The Government Pleader for the Crown. 

N.S. 


Venkatasubba Rao and C.M.A. No. 237 of 1929. 
Madhavan Nair, JJ. 
23rd August, 1929. 


Indian Companies Act, Ss. 3 (3), 199, 200 and 201—Order 
of High Court directing payment of unpaid share moncys to the 
liquidator by the share-holders—Executability of the Order by the 
District Court in the mofussii—Objection to the jurisdiction of the 
mofussil Court taken carly—E fect. 

The Court contemplated by section 200 of the Indian Com- 
panies Act is the Court which would have jurisdiction if the register- 
ed office of the company were within the jurisdiction of that Court 
and consequently, in the case of an order passed by the High Court 
oí Madras the Court contemplated by section 200 is not the District 
Court of any mofis%il station but only the High Court as no other 
Court except the High Court has been constituted competent to deal 
with company matters in the Madras Presidency. Therefore, an 
order of- the- High Court of Madras, directing payment of unpaid 
share moneys by a share-holder to the liquidator of a company can- 
not be executed by a mofussil Court. 

The provisions of section 3 (3) of the Act dre not applicable 
where the objection to the jurisdiction of the Court was taken 
at the very outset. 

N. Suryanarayana for Appellant: 

C. S. Venkatachari for Respondent. 

N.S. — 
Ananthakrishna Atyar, J. » S.A. No. 10 of 1926. 

27th August, 1929. 

Civi Procedure Code, S. 73—Amount realised by Receiver 
appointed in execution proceedfngs—tIf liable to rateable distribu- 
hon. 

A Receiver appointed in execution proceedings is not the agent 
of the decree-holder and moneys realised by him are not moneys of 
that decree-holder. Consequently, moneys realised by him are liable 
to rateable distribution under section 73 of the*Civil Procedure 
Code. 

K. Bhashyam Aiyangar for Appellant. 

K. V. Ramachadra Aiyar and N. S. Srinivasa diyar for 
Respondent. e: ® 

N.S. = 
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Sundaram Chetty, J. S.A. Nos. 77 and 78 of 1926. 
2nd September, 1929. 


Com pany—Pros pectus—Board of directors notified—Personnel 
charged by two directors retiring before allotment—Retirement nol 
notified to apphcants—Duty of promoters—A pplicant tf can rescind 
allotment and claim a refund. 

Where relying on the personnel of the directors as notified in 
the prospectus, a person applied for shares and paid for them, but 
before the allotment the directorate had changed by two of the direc- 
tors relating and that fact was not notified to the applicant, 

Held, that, it was the duty of the promoters to communicate to 
the applicants the change in the directorate and ask them if they 
would adhere to their original offer or withdraw it; and if an appli- 
cation is made on the faith of a statement which is true when made 
but untrue when the shares are allotted, the applicants are entitled 
to rescind the offer. a 

17 Ch.D. 373 and 95 L.T. 756 followed. 

-- G. Lakshmanna for Appellants. 





_ Respondents not represented. e 
S.V.V. 
Kamesam and Jackson JJ: A.S. No. 118 and 119 of 1927. 


2ud September, 1929. 
Land Acqutsilion—Market valuc of land—S pecial value by 
rcason of views of local owners—If courts could consider. 
lf lands have a certain market value on account of the greater 
demand for them among the people near the locality, such a thing 
cannot be ignored, but must be considered. Arguments based on 
the retung which investments in Government securities may fetch 
are not helpful. i 
The Government Pleader (P. Venkataramana Rao), and C. V. 
Harihara Iyer for Appellants. j 
S. Varadachariar and K. P. Ramakrishna Iyer for Respon- 
dents. 
S.V.V. 
Sundaram Chetty, J. S.A. No. 64 of 1926. 
3rd September, 1929. 
Muti—Matadhipathi—Permanent lease by—Validity of—If 
grantor can himself question. 





A matadhip&thi granted a permanent lease of a land forming 
part of the general endowments of the mutt for purposes neither 
beneficial nor necessary to the mutt. f 

Held.—A matadhipathi is not a mere trustee, but has an estate 
for life in thespermanent endowments of the mutt and an absolute 
property in the income derived from offerings subject to the burden 
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of maintaining the institution. A permanent lease granted by him 
will therefore be good for his lifetime. But as regards any pro- 
perty shown to be vested in him on specific trust for a specific pur- 
pose, he would only be a mere trustee and as such an absolute sale 
or a permanent lease created by him would be void. 

T. V. Ramanatha Iyer assisted by S. Sitaraman and S. Raja- 
raman for Appellants. 

V. Balasundaram Iyer. for Respondent. 

S.V.V. — 
Ramesam and Jackson, JJ. A.S. No. 116 of 1925. 
3rd September, 1929. ~- : 

Nattukottai Chetty—Money received by—Uncondtttional under- 
taking to pay—lf can be treated as a deposit—Time taken in pro- 
ceedings to declare the mstrument twualid—If can be excluded. 

Where an instrument contains an unconditional undertaking to 
pay, S. 91, Evidence Act, precludes the addition of any words like 
‘on demand’ to the instrument and there is no presumption of 
‘deposit’ from the mere fact that the money was left with a Nattu- 
kottai Chetti. ° 

10 L.W. 67, distinguished. 

Time taken by proceedings to declare the instrument void as 
having been brought about by coercion cannot be deducted under 
S. 14 of the Limitation Act, 1908; in respect of a suit to recover 
the money. 

21 L.W. 916 and 50 Mad. 417, followed. 

-F. S. Vas for Appellant. 

S. Varadachariar and K. R. Rama Ayyar for Respondents. 

© SV.V. ——— 
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Ramesam and Jackson, JJ. C.M.P. Nos. 1674 and 1676 of 1928. 
30th August, 1929. 


Ciuil Procedure Code, S. 110—Leave to appeal to Privy Council 
—Reversioner’s suit to set aside alienations—Appeal by reversioner 
against items dismissed—Cross-objecttons by alicnees—Ap peal dis- 
missed, cross-objections allowed—One decree drawn up—If revers- 
ing fudgment. 

Where the High Court dismissed the reversioner’s appeal to 
set aside certain alienations and allowed the aliener’s memorandum 
of objections regarding other alienations, the High Court’s decree can 
be said to be reversing only as far as the objections allowed are 
concerned and not with regard to the appeal dismissed as each aliena- 
tion is a distinct matter by itself. 

56 M.L.J. 476 distinguished. 

51 Cal. 969 (P.C.) referred to. 

P. Satyanarayana Rao for Petitioners. 

Ch, Raghava Rao for Respondents. 

S.V.V. —— 


Ananthakrishna Aiyar, J. S.A. No. 20 of 1926, 
2nd September, 1929. oe 


Evidence Act, S. 116—Swutt in ejectment—Defendant’s title not 
proved—Defendant’s father tenant of plaintiff—E fect. 

In a suit in ejectment, it was found that the defendant’s father, 
had taken a lease-deed from the plaintiff agreeing to surrender pos- 
session of the leased property after the expiry of the lease. 

Held that, though the admission in the lease that the plainuff 
had title might not by itself confer title on the plaintiff, the defend- 
ant was estopped from questioning the title of the plaintiff without 
surrendering possession of the property and as the defendanc had 
not proved any title to the property in himself, the plaintiff was 
bound to succeed on his possessory title. 

S. Panchapakesa Sastri and S. V. Narayana liyar for Appellant. 

K. Rajah Aiyar for K. Bhashyam Aiyangar and J. R. Cundappa 
Rao for Respondent. 

S.V.V. — 


Sundaram Chetty, J. S.A. No. 309 of 1920. 
3rd September, 1929. 


Rehgious Endowment—Temple irustee—Aacnt of borrowing 
money without necessity but applying the funds jor the temple— 
Decree against temple property, if to be given. 

Where in a suit on a promissory note executed by the agent 
of a temple trustee, ıt was fpund that the money borrowed was 
. applied for temple purposes, but it was not established that 
there was any “f&nancidl hecessity” for the temple to borrow: 

NRC 
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Held, that no decree could be passed against the assets of the 
temple. 
21 M.L.J. 129 referred to. 


T. S. Ramaswami Aiyar and V. Sundaram Aiyar for Appel- 
lant. 
Wairap S. Subramania Aiyar for Respondent. 


PRN; 


Venkatasubba Rao and L.P.A. Nos. 255 to 258 of 1925. 
Madhavan Nair, JJ. 
4th September, 1929. 


Interesi—Renl—Arrears of—Interest on arrears if can be 
claimed—Charge created on land—If makes any difference— 
Interest Act XXXII of 1839. 

Where no definite period is fixed for payment of the rent 
and the rent also varies with the extent of the land cultivated and 
the cess paid, no interest can be awarded under the Interest Act. 
Nor can interest be awarded on equitable grounds. The test for 
determining whether interest can be awarded on equitable groùnds 
is “whether a Court of equity would ordinarily award interest in 
such cases.” 

42 Mad. 661 and cases following it doubted. 


Interest cannot be awarded under S. 73, IU. (#) to the Contract 
Act either. 


20 Mad. 481 followed. 

But if rent is charged on the land, then although nothing is 
said in the contract as to interest, interest is awardable. 

(1903) 1 Ch. 781 followed. 


B. Sttarama Rao and P. S. Narayanaswami Atyar for Appel- 
lants. 


T. R. Venkatarama Sastri and T. B. Balagopalan for Res- 
pondents. 
S.V.V. 


Sundaran Chetty, J. S.A. No. 320 of 1926. 
4th September, 1929. a 


Lessor and Lessee—Lease for one year—Unregistered—En- 
hanced rent fixed in the event of lessee’s overstay beyond time of 
lease—Admissibnity to prove enhanced rent—Court’s power to 
grant. 

Where a lease of immoveable property (shop) was unregister- 
ed, it cannot be admitted to show a stipulation for enhanced rent 
in the event of lessee’s overstay. But as by non-delivery of pos- 
session, the lessee commits a breach of the contract to deliver, the. 
Court can award a reasonable compensation under sections 73 and 
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74 of the Contract Act for any loss caused to the lessor by such 
breach, 


S. T. Srinwasagopalachari for Appellant. 
C. V. Subraman‘a Atyar for Respondent. 
S.V.V. — 


Venkatasubba Rao and C.M.A. No. 273 of 1929. 
Madhavan Nair, JJ. 
4th Sepiember, 1929. 


Electton—Revising Board—Personal interest of a member of, 
against a voter—If disqualifies him from considering the voter's 
quats fications Submission to jurisdiction—E ffect of—Two members 
delivering judgment in the absence of the third—Regularity of. 

Where the Chairman of an Electoral Revising Board is in 
such a position that personal interest against a voter whose qualifi- 
cation to vote is in question can be assumed, then he ought not 
to take part in the decision or sit upon the tribunal deciding the 
particular voter’s case. 


(1926) A.C. 581 followed. 

But if the voter being aware of such Pias or personal interest 
stands by and takes the chance of a decision in his favour, he cannot 
afterwards object to the constitution of the tribunal when he finds 
his expectations are going to be frustrated. 

Two of the members of the Board had written their judgments 
and delivered them in open Court in the absence of the third who 
desired to hear the applicant further. The third member subsequent- 
ly heard him and differed from the other two. 

Held, it was not a valid judgment, every judicial act done by 
several Judges ought to be completed in the presence of all of 
them and after deliberate joint discussion and more so when there 
is difference between the Judges. i 

6 All. 468 referred to and followed. 

T. Rangachariar and A. Srirangachariar for Appellant. 

T. R. Ramachandra Aiyar and S. Srinivasa Aiyar for Res- 
pondent. ‘ 

S.V.V. 


Wallace and Jackson, JJ. A.S. No. 142 of 1925. 
6th September, 1929, 


Custom—Nattukattos Chetties—Sridhanam of a woman— 
Death of her wsue without issue—Whether devolves on her father— 
Custom, if can be extended by parity of reasoning or supplemented 
by Hindu Law. 

i A custom to the effect that amongst Nattukéttai Chetties the 
stridhanam property of a woman devolves on her father not only 
when she dies without issue, but even on the death of such issue. 
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without issue, held not proved. It is not sufficient for this pur- 
pose merely to prove a custom in respect of the first step, viz., that 
if a woman dies without issue, her stridhanam devolves on her 
father and his heirs and not on her husband or his heirs. 

A custom in derogation of Hindu Law must be clearly proved 
and cannot by mere parity of reasoning be extended beyond the 
actual. usage proved. 

37 Cal. 322 referred to. 

Also, either the custom pleaded must be relied on or the 
general Jaw as such. It is not open to a party to take in custom 
to a certain extent and seek to supplement it by incidents derived 
from the Hindu Law. 

Observations on the vagueness and uncertainty of the concep- 
tion of “stridhanam” as disclosed by the evidence in the case. 

S. Varadachariar for K. S. Champakesa Aiyangar for Appel- 
lant. i 

M. Patanjali Sastri and K. Ramanathan Chettiar for Res- 
pondent. 

S.V.V. è 


Anantakrishna Aiyar, J. S.A. No. 1464 of 1927. 
10th September, 1929. 


Civi Procedure Code—Common judgment in two connected 
suits—Evidence common io both—Separate decrees drawn up— 
Appeal against only dne decree—If the other decree becomes final 
and prechides the Appellate Court from trying the appeal. 

When two connected suits are tried together, evidence being by 
consent common to both and two decrees are drawn up but an 
appeal is preferred against only one of the decrees, the decree un- 
appealed does not operate as res fudicata so as to render the appeal 
infructuous. The Appellate Court may regularise it by insisting on 
the appellant amending his memorandum of appeal so as to make it 
an appeal against both the decrees or may require him to fill a 
separate appeal and excuse the delay. 

- 29 M. 333 is not overruled by 46 M. 895 (P.C.). 

L.P.A. No. 60 of 1923 folldwed and 43 M. 550 referred to. 
. A case of acquisition by a mortgagee in possession of the equity 
of redemption in the mortgaged properties by adverse possession 
should be specifically alleged and strictly proved. 

37 M. 545 and 44 M. 253 distinguished. 

V. Govindarajachari for Appellant. _ 

B. Somayya for Advocate-General and M. Venkatasubbtah for 
Respondent. 

S.V.V, 
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The Chief Justice and Cornish, J. L.P.A. No. 132 of 1925, 
10th September, 1929. an 
Limitation Act, Art. 143—Lease—Alietiation in contravention 

of the terms of it—Suit for recovery of possession by lessor against 

alienees—Limitation. 

A suit by the lessor to recover possession of the leased proper- 
ties against the alienee from the lessee on the ground that the 
alienation is in contravention of the terms of the leasc-deed is 
governed by Art. 143 of the Limitation Act. 

15 M. 123: 38 M.L.J. 275 followed. 

B Sitarama Row and P. $. Narayanaswami Aivar for Appel- 
lant. 

K. Kutti Krishna Menon and P. S. Ramachandra Aivar for 
Respondent. 


S.V.V. 


Sundaram Chetty, J. S.A. No. 30 of 1926. 
10th September, 1929. 

Pleading—Variation between pleading and proof—Plaint: f 
claiming a large relref—Facts found entitling him to lesser relief— 
Plaintif consisicntly denying the true facts—Of rechef can be grant- 
cd on basis thereof. 

In a suit on a contract, the plaintiff persistently denied the 
defendant’s case which would entitle the plaintiff only to a lesser 
relief than prayed for. The Court found the defendant’s version 
to be true. 

Held, the Court, as a Court of Law and equity would be 
justified in granting a lesser relief to the plaintiff on what is found 
to be the true facts despite the plaintiff’s denial. 

» 23 W.R. 369: 28 A. 482; 30 M.L.J. 444 followed. 

The test in such cases is whether the defendant will be taken 
by surprise if relief is granted on the facts established by the 
evidence. 

50 C. 292 followed. 

C. Rama Rao for Appellant. 

G. Lakshmanna for Respondent. 


S.V.V. 


Ananthakrishna Atyar, J. S.A. No. 1464 of 1927. 
llth Septembers 1929, 

Res judicata—Connected suits having same parties and sub- 
ject-matter—A ppeal from decree n one—Decree in tnappealed 
suit, if bars appeal, è : 

When there are iwo connected suits involving the same sub- 
ject-matter, and the defeated party files an appeal against the decree 
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in one of them, but fails to appeal against the decree in the other, 
ihe parties to the appeal being also parties to the connected suit, 
the omission to file an appeal against the connected suit does not 
bar the bearing of the appeal. Procedure in such cases pointed | 
out. 


V. Govindarajachari for Appellant. 
The Advocate-General for Respondent. 
P.R.N. 


Ramesam and Jackson, JJ. A.S. Nos. 127 of 1926 and 60 of 1928. 
12th September, 1929. 
Trust—Suit for accounts againsi a co-trustee—No specific 
breach of trust or threatened breach of trust proved—If swit main- 
tainable. 


Where there is no proof or allegation of any specific breach of 
trust or threatened breach of irust on the part of the couralars so 
as to justify an apprehension on the part of the plaintiffs that they 
would also be held liable for the breach on the ground that they 
did not take proper action against their co-trustee, a suit to render 
an account of theig management is not maintainable. 


103 I.C. 225 followed. 

45 M. 113 distinguished. 

The same rule applies to public trusts also. 

K. P. M. Menon and K. Kutti Krishna Menon for Appellant. 
The Advocate-General for P. Govinda Menon for Respondents. 


S.V.V. 


Kynaraswaini Sastri and A.S. No. 418 of 1924. 
Walsh, JJ. 
13th September, 1929. 


Civil Procedure Code, S. 92—Scheme suit—Sanction accorded 
to three persons—Two alone suing—Suit if maintainable—Rehefs 
other than for mere scheme—If can be asked for. 


Three persons as persons interested in the affairs of a temple 
applied to the Advocate-Geneyal for sanction and obtained it e+ 
parte without notice to the trustees, the relicf prayed for being a 
scheme on the ground of the mis-management of the trustees. The 
suit was later instituted by only two of them, the third being made 
a party defendant and claimed also other reliefs. 

Held that, a suit by some only of the persons to whom sanction 
was given would not lie because the sanctioning aufhority might have 
been influenced in granting the sanction by the status, solvency, 
etc., af the omitted person and it may well be that the sanction 
might not have been given but for such person’s association. 


29 M.L.J. 231; 38 M, 1192 followed? ° e 
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Cases of suits by trustees stand on a different footing as itl 
is the trust which has then the right of action and is the plaintiff. 
Even then if the act which gives rise to the cause of action is an 
act which has to be done by all the trustees together or in consulta- 
tion with each other, a suit filed without consulting the others or 
hy simply joining the others as defendants will be bad. 


Also cases which hold that after the suit, if one of the persons 
die, there is no abatement do not apply as the suit has heen rightly 
instituted and the Court gets seisin of the case. 


Although sanction obtained ex parte is not invalid, it would 
be desirable to give notice before giving sanction. It is not competent 
io the Court to enlarge the scope of the suit and grant reliefs other 
than those included in the sanction. 


11 M. 148; 21 Bom. 257 followed. 
Advocate-General and P. V. Vallabhacharyuli for Appellants. 
S. Varadachariar and V. Govindarajachari tor Respondents. 
S.V.V. SE 
Venkatasubba Rao and C.M.A. No. 288 of 1927. 
Madhavan Nair, JJ. e 
13th September, 1929, 


Civil Procedure Code, O. 22, R. + Mortgage decree—Death of 
a party after preliminary decrec—Two legal representatives already 
on record—No petition to add L.R. pui in—Final decree passed and 
sale thereon—One L.R. oniitted and not a pariy—Of sale binding 
on him. 

A suit was filed on a mortgage against a father, mother and 
son, parties being Mahomedans. After the preliminary decree, the 
son died and his legal representatives were the father, widow, and 
an infant son. The first two were already parties. The infant son 
was not made a party to the suit and a final decree was passed. 
Sale followed and the son impugned the final decree and sale as 
not binding on him. 

Held that, though the representation may be incomplete, it was 
sufficient and in the absence of any fraud or collusion, the decree 
bound the estate in the hands of fhe infant son as well. 

32 C. 296 (PC.); 26 M. 230: 33 M. 6; 47 A. 466 followed. 

38 M. 682; 50 M.L.J. 232; 53 C. 166 distinguished on the 
ground that the decree in those cases was void and a nullity. 

The question as to what the result would be if the son had 
died before the passing of the preliminary decree left open, Venkata- 
subba Rao, J., doubting if even then O. 22, R. 4 will apply. 

B. Sttarama Rao for Appellant. 

P. Govinda Menon for Respondent. 

S.VV. 8° —— l 


Waller, J. I.P, No. 328 of 1926. 
13th September, 1929, ` 


Insolvency—Adjudication by foreign Court—Effect—Proper- 
ties in British India, if vest in the Oficial Assignee—Rights of exc- 
cution creditor in British India. 

Where a person was adjudicated an insolvent by the Supreme 
Court of Singapore, another person obtained an e+ parte decree 
against the insolvent in British India and attached his immovegble 
properties. The Official Assignee of Singapore obtained an order 
of request from the Colonial Court to the Insolvency Court in 

_India to act in aid of the Colonial insolvency and applied in the 
British Indian Court for stay of further execution by way of sale 
on the ground that no execution, unless completed by sale, could 
be effective against him. 


Held, that the adjudication in the foreign Court of Singapore 
did not have the effect of vesting the immoveable properties of the 
insolvent in British India in the Official Assignee of Singapoie 
and the execution proceedings must proceed. 

1910 A.C. 508 followed. 

V. Varadaraja Mudaliar for Official Assignee. 


V. K. Srinivasa Aiyangar and T. K. Rangasami for Attaching 
Creditor. 


N.S. 


Ramesam, J. C.R.P. No, 899 of 1929, 
17th September, 1929. 

Madras Civil Rules of Practice, Chap. X, R. 30—Filing of 
fee ceritficate—Actual payment whether always necessary—Ad jusi- 
ment or receipt of promissory nole—Validtty, 

. There may be cases in which the fee due to a vakil may he 
adjusted otherwise than by actual payment of money. Such an 
adjustment, however, must be something more than a mere agree- 
ment to pay. When a promissory note is given to a vakil it may 
be equivalent to payment of money. It is doubtful if note (ï) 10 
R. 30 of Chap. X of the Civil Rules of Practice is correct. 

T. R. Venkatarama Sasiritand B. V. Viswanatha Aiyar for 
Petitioner. 
The Advocate-General amicus curiæ. 
N.S. 
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Anantakrisima Atyar, J. S.A. No. 1088 of 1921. 
17th September, 1929. Š 

Madras Estates Land Act, S. 8, Exception—Agraharam held 
to be estate by Privy Cosmcil—Subsequent sust respecting other 
lands in—Jurisdiction of Civil Court—Plea of acquisition of kugi- 
varam by Agrahkaramdars—Sustainability. 

In a suit instituted for arrears of rent by an Agraharamdar 
of Arepalli, the defendants pleaded want of jurisdiction in a Civil 
Court because the Agraharam of Arepalli is an “estate” within the 
meaning of the Madras Estates Land Act. 

The Privy Council on appeal from suits relating to certain 
other lands situate in the same Agraharam as per decision reported 
in 52 Mad. 453, held on a construction of the grant that Arepalli 
Agraharam is an “estate” within the meaning of S. 3, cl. (2) (d). 

Held, consequent upon the Privy Council decision, it was still 
open to the parties in the present appeal to show “whether the 
Agraharamdars acquired kudivaram interest subsequently to the 
grant in individual holdings, so as to bring it within the meaning of 
exception to section 8,” though in those cases the Privy Council 
directed the return of plaints for presentation to the proper Court 
in view of admissions made in the course of and for the purpose 
of those proceedings that the Agraharamdars did not acquire the 
kudivaram interest subsequently. 

P. Satyanarayana Rao for Appellant. 

G. Lakshmanna for Respondent. 

P.RN. 


Curgenven, J.’ C.R.P. No. 169 of 1929. 
18th September, 1929. 
Civi Procedure Code, S. 115—Election cascs—Revision. 


The High Court will not interfere in revision in election cases, 
except where a real question of jurisdiction is involved. 


(1927) M.W.N. 842 (F.B.) referred to. 
P. Venkataramana Rao for Petitioner. 
S. Parthasarathy and V. K. Thifwenkatachari for Respondent. 
N.S. — 
Anantakrishna Atyar, J. S.A. No. 467 of 1928. 
18th September, 1929, 
Abkari Act—Partnership relating to Abkari business—V. alidity, 


A partnership relating to Abkari contract is not invalid except 
where it involves a transfer of the business. 


A, Visvanatha diyar antl A. Ramaswami Aiyar for Appellant, 
A. C. Sampath Aiyangar and T. R. Srinivasan for Respondent. 
N.S. = 
N.R.C. ° . 


Ananiakrishna Aiyar, J. S.A. No. 31 of 1928. 
19th September, 1929. 


Madras Estates Land Act, S. 59—Commutation of varam into 
cash rent—Stipulation for paymi of interest—If amount to en- 
hancement of rent: 

Where varam rent was commuted into cash rent payable in 
instalments and the patta contained a stipulation for payment of 
interest on overdue instalments, 

Held, that the stipulation for payment of mterest did not 
amount to an enhancement of rent. 

f V. Govindarajacharı for Appellant. 
` Y. Suryanarayana for Respondent.” 
“ONS. — 


Wallace, J. S.A. No. 88 of 1926. 
19th September, 1929. 


Madras Local Boards Act (XIV of 1920), Ss. 60 and 237— 
Union Board—Constitution of —Suit by Board before its due con- 
stitution chaining a site as part of public sireet—Maimtainability 
—Right of Taluk Beard to maintain such a swi. 

Where a Survey Officer made an order that a site was not 
a part of public street, and a Union Board brought a suit for setting 
aside that order, but the Union Board had not been duly constituted 
under a Government notification as required by the Madras Local 
Boards Act of 1920 on the date of the suit, 

Held, that the suit was not maintainable, even though such a 
Government notification was issued subsequent to the institution 
of the sut and before the trial. 

Held, further, that, as the right to maintain suits in respect of 
public streets which vested in the Taluk Board under the old Act 
passed to the same Taluk Board under S. 237 of the new Act, only 
the Taluk Board could maintain the action in the absence of any 
Government notification divesting that right from that Taluk Board 
on the date of the suit. 

K. Bhashyam and T. R. Srinrvason for Appellant. 


K. V. Krishnaswanu Aiyar, V. Rajagopalier and T. V. Ramah 
for Respondent. 


N.S. —— 
Anantakrishna Aiyar, J. S.A. No. 249 of 1926. 
26th September, 1929. ° 


Presumption—Person entitled to a share in property—Part of tt 
held in absolute right and part in qualified right—Sale of part of 1t— 
Identification not posstble—Presumptron to be drawn n such cases. 

Where a person has in his hands properties, ovensome of which 
he has an absolute right and over others a limited right, and sells a 
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portion of the properties to a third person, without stating which of 
those he is selling, and where it is not possible to identify the pro- 
perties he is absolutely entitled to, the Court can assume that he 
sold the property over which he had an absolute right. 
T. R. Ramachandra Aiyar and S. Srimvasa Aiyar for Appel- 
lants. 
S. Varadachariar and S. V. Venugopalachariar for Respond- 
ents. 
N.S. aes 
Kumaraswami Sastri and Appeat No. 406 of 1924. 
Walsh, JJ. - - 
3rd October, 1929. - 
Compronrise decree—Clause having the cffeci of operating as 
a clog on the equity of redemption—Validity. 
A clause having the effect of operating as a clog on the equity 
of redemption can be relieved against even though it is found in a 
compromise decree, as such a decree has no higher legal effect 
than a contract between the parties. 
T. Rangachariar and B. Sitarama Rao for Appellant. 
The Advocate-General and P. Govinda Menon for Respondent. 
N.S. 


Curgenven, J. C.R.P. No. 1607 of 1927. 
3rd October, 1929. 


Civil Procedure Code, O. 1, R. 10—Platnt as filed beyond the 
jurisdiction of the Court—If and when Court can transpose. 

An assignee from a landlord sued to eject a prior lessee as 
holding over after the expiry of his lease and paid Court-fee as 
on one year’s rental. On objection being taken as to jurisdiction the 
Court heard arguments on that issue and presumably made up its 
mind. But then at the instance of the plaintiff, the landlord (who 
was a defendant) was transposed to bring the case under S. 7, cl. 
(11). 

Held, as the suit as laid was beyond the jarisdiction of the Court 
and the Court had on hearing arguments presumably felt it so, the 
Court cannot transpose, but must have returned the plaint. 

41 Mad. 701 followed. 

P. Satyanarayana Rao for Petitioner. 

S. V. Vemugopalachari for Respondent. 

N.S. ° — 


Madhavan Nair and C.R.P. No. 1357 of 1927. 
Cornish, JJ. 
4th October, 1929. . ? 
Legal Practitioners Act, S. 28—Pleader—Oral agreement to 
pay fees—Sutt for recovery of—Maintainability. 
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An oral agreement- by a client to pay fees to a pleader is void 
and unsustainable under S. 28 of the Legal Practitioners Act. In 
such a case the principle of quantum meruit does not apply. 

27 Mad. 512 and 27 M.L.J. 278 referred to and explained. 


S. Ronyaswami for B. Venkatraman for Petitioner. 
S. Rangachari for Respondent. 
N.S. 


Anantakrishna Aiyar, J. S.A. No. 60 of 1926. 
7th October, 1929. 

Hmdu Law—Father—Mortgage providing for simple interest 
and enhanced compound interest on default—Settlement of amount 
by remitting some amownt out of the total amount—Subsequent 
mortgage for the amount settled on all the properties except one 
item released—Settlement, if binding on sons—Penalty—Award of 
reasonable compensation—A ward of hump amount arbitrarily—Pro- 
priety—Sust by mortgagee—Decree for a less amount—Costs— 
Proper order. 

A Hindu father executed a mortgage providing for simple 
interest at 15 per eent. per annum and in default for compound 
interest at 18 per cent. per annum from date of default, in settle- 
ment of a prior hypothecation which provided for 12 per cent. 
simple interest and in default 15 per cent. compound interest. The 
principal amount for the later mortgage was arrived at by caloulat- 
ing the penal enhanced compound interest at 15 per cent. and by 
remitting from the total sum a small amount. Also one of the 
properties comprised in the original mortgage was released in the 
later mortgage. 

Held (in a suit on the later mortgage): 

(1) that, though the original bond provided for penal rate 
of interest, the settlement was binding on the sons and could not 
be re-opened, as the settlement was arrived at in consideration of 
the release of one of the properties and the remission of a certain 
amount ; i 

(2) that, in cases of penalty, reasonable compensation which 
is awarded must be on some legal principle and must not be fixed 
arbitrarily at a certain amount; and 

(3) that, the principle that a mortgagee is entitled to his 
costs is applicable only when he is a defendant, but, when as plain- 
tiff he makes a claim for a large sum and gets a decree for a less 
amount, he can get costs only on the sum allowed and must pay 
costs on the sum disallowed. 

K. Bhaskyam Aiyangar and T. R, Srisivasan for Appellant. 

B. Sitarama Rao and S. R. Muthuswami Avyar for Respondent. . 

è 


N.S. 
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Jackson, J. ~  C.R.P. No. 959 of 1928. 
7th October, 1929. 

Civil Procedure Code, O. 7, Rr. 10 and 11—Suit for posses- 
sion of tmmoveable property—Undervalualion—Correct valuation 
rendering Court incompeteni io entertain suit—Proccdure to be 
followed. 

Where a suit for recovery of possession of immoveable pro- 
perty was undervalued and the Court before which it was filed 
found, after investigation, that the correct valuation would rehder 
it incompetent to entertain the suit, 

Held, that the proper order to be passed by the Court was to. 
return the plaint for presentation to the proper Court ander O. 7, 
R. 10 and not to ask the plaintiff to pay deficient Court-fees and, 
on failure to pay the same, to reject the plaint under R. 11. 
| 41 M. 701 referred to. 


R. Kesava Atyangar for Petitioner. 


V. Rajagopala Aiyar and T. V. Ramiah for Respondent. 
N.S. fo d 
Cornish, J. C.R.P. No. 553 of 1927, 
Sth October, 1929. 

Negotiable Instrument—Endorsemeni—Suit by endorsee of 
pronote—Finding that endorsee abstracted the pronote from en- 
dorsor—Marntainability of suit. 

Where, in a suit by the endorsee of a promissory note, it was 
found that the endorsee had abstracted the pronote from: the cus- 
tody of the endorsor, the endorsement does not vest any title in 
the endorsee as the endorsement was not followed by delivery with 
intent to pass title, and consequently, the suit is not maintainable. 
i P. J. Kuppanna Rao for Petitioner. 

S. R. Muthuswami Atyar for Respondent. 

r ONES. — 
Wallace, J. S.A. No. 1884 of 1926. 
Oth October, 1929. 

Limitation Act, Art. 181—M wigage suit—dApplication to pass 
a final decree—Limitation—Commencement of. 

Where a preliminary decree in a mortgage suit was confirmed 
in Second Appeal by the High Court on the ground that there was 
no point of law for Second Appeal, the commencement of limita- 
tion for an appdication to pass a final decree is from the date of 
the High Court decree and not the Trial Court dectee. 

46 Cal. 620 (P.C.) distinguished. 

B. Sitarama Rao and°C. V. Harihara Aiyar for Appellant. 

S. A. Seshadri for Respondent. 

N.S. ——— 
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Cornish, J. C.R.P. No. 466 of 1927. 
Dih October, 1929. 

Civi Procedure Code, S. 115—Other remedy open—Interfer- 
vice m revision, 

Where an application under S. 41, cl. (3) of the Guardian 
and Wards Act by the ward, after attaining age, against the guard- 
ian to render accounts was dismissed by the District Court ex- 
cept as regards the account books and admitted cash in his pos- 
session which were ordered to be put into Court, 

Held (on revision), that no revision lay as a remedy by suit 
was available. 

33 Bom. 419, 7 I.C. 214 and 34 Cal. 211 followed. 

K. Rajah Aiyar and V. Ramasami Aiyar for Petitioner, 

S. R. Muthusami Aiyar for Respondent. 

N.S. Ea 
Anantakrishna Aiyar, J. - S.A. No. 449 of 1926. 
11th October, 1929. 

Hindu Law—Maintenance of widow—lIf private properties 
of the widow to be®taken into consideration in fixing the quantum. 

Where a widow in possession of productive private proper- 
ties claimed maintenance from her co-widow and her son, etc., and 
the income of the properties was enough to support the family 
and possibly even more, 

Held, the right to maintenance is an absolute right and does 
not depend on the necessity arising from want of other means to 
support themselves and as such though the possession of means 
may be a factor to be considered when her husband’s family is 
not possessed of sufficient properties, it cannot be taken into con- 
sideration when the propertics are more than enough. 

38 M. 153 explained. 

Analogy of 4 M. 171 applied. 

Unless the claim for mautenance is exorbitant, the Court 
ought not to disallow costs to the widow or allow the defendant 
proportionate costs on the amount disallowed. 

21 M.L.J. 706 followed. 

R. Ramaneurti for M. Venkatusubbiah for Appellant. 


B. Somayya for Respondent. 


SVV 0. 00 1c , 


Curgenven, J. C.R.P. No. 243 of 1928. 
3rd October, 1929. 

Civil Procedure Code, O. 47, Rr. 1 and 2—“ Clerical or arith- 
metical nustake or error apparent on the face of the decree”—If 
means the same thing as “mistake or error apparent on the face 
of the record” tn R. 1—Decree in conformity with judgment—Prior 
to review under R. 2. 

Where in a suit for dessolution of partnership costs were award- 
ed personally against defendants 4 to 6 of whom some were minors, 
and the decree was in conformity with the judgment, and subse- 
quently an application for review was made to the succeessor of 
the Judge, who passed the decree, on the ground of error apparent 
on the face of the record, 

Held, that the application could be made only on the ground that 
there was “a clerical or arithmetical mistake or error apparent on 
the face of the decree.” Rule 2 of Order 47, Civil Procedure Code. 
This phrase under this rule cannot be construed to mean “mistake or 
an error apparent on the face of the decree” as in Rule 1. 

24 L.W. 447 referred to and followed. 

S. Panchapakesa Sastri for C. KrishnamacPari for Petitioner. 

K. Bhashyam Aiyangar and T. D. Srinivasachari for Res- 


pondent. 
N.S. — 
Kuimaraswami Sastri, Curgenven In the maiter of a 
and Walsh, JJ. First Grade Pleader. 


7th October, 1929. 

Legal Practitioners Act, S. 13 (b)—Legal practitioner taking 
money from chent for filing suit and failing to do so, but intimat- 
ing to client that sust was filed. 

Where a legal practitioner was paid money and stamps by a 
client for instituting a suit for recovery of a house, but never filed 
the same, though he, on several occasions, wrote to the party stat- 
ing that suit was filed and giving the date of hearing of the suit 
and pleaded as a justification that he wrote the letters to client 
to pacify her on instructions from her friend who was helping her: 

Held, that the pleader was guilty of unprofessional conduct 
within the meaning of S. 13 (b) of the Legal Practitioners Act. ` 

The Advocate-General for The Bar. 

T. M. Krishnaswami-Atyar and M. S. Venkatarama Aiyar for 
Pleader. F 
P.R.N. 7 


Kumaraswams Sastri, Curgenven O.P. Nos. 169 & 170 of 1929, 
and Walsh, JJ. 
11th October, 1929, 


Income-tax Act, Š. 4 (2)—Partner having sharers in Indian 
and Foreign firms—Sums due by Foreign firm to Indian firm— 
NRC i ° 
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Remattance by former to Indian firm—Drawings by partner, out 
of—If taxable. 

Where a partner owned shares in two firms one in India and 
another outside India and the latter owed moneys to the Indian 
firm and sent sums to the Indian firm towards the said debt and 
the debt was discharged leaving a margin, and the partner drew 
sums from the Indian firm. 

Held, that such drawings cannot be assessed to income-tax 
under S. 4 (2) of the Act, but that the amounts remitted to the 
firm could be assessed only on the firm. ° 

Held further, that a letter written by the partner from India 
to the Foreign firm asking the firm to send profits to India or to 
credit them in the accounts did not constitute sufficient evidence 
that the amounts remitted were profits taxable under S. 4 (2) of 
the Act. 

M. Patanjali Sastri for The Commissioner of Income-tax. 

K. S. Krishnaswams Atyangar and R. Kesava Aiyangar for 
Assessee. 

-P.R.N. — 
Ramesam and Cornish, JJ. O.S.A. Nos. 75 and 79 of 1929. 
16th October, 1929. 

Presidency, Towns Insolvency Act, Sch. II, Rr. 18, 19 and 20— 
Scope of—Sale by Court and sale under orders of Court—Power 
of Court to confirm ihe sale and direct possession to be gwen. 

The Court, while approving of a composition by the creditors 
of an insolvent under which the guarantors on payment of 
Rs. 11,000 were given possession of all the estate of the insolvent 
by the mortgagee, gave liberty to sell items of property mortgaged 
by the insolvent. A purchaser under such sale applied to the Court 
for confirmation of the sale and possession from the guarantors. 

Held, whether the sale is to be considered as one by the Court 
or one out of Court under orders of Court, under R. 18 read to- 
gether with Rr. 19 and 20 of Sch. II of the Presidency Towns Insol- 
vency Act, the Court has jurisdiction to confirm the sale and to 
direct possession to be given. 

40 Cal. 140; 48 All. 209; 16 C.W.N. 394 considered. 

S. Duratswami Atyar and A. K. Ramachandra Aiyar for Appel- 
lants. 

V. V. Srinivasa Aiyangar and V. Varadaraja Mudaliar, A. 
Kuppuswami Aiyar and M. Ramachandra Rao for Respondents. 

P.R.N. i — 
Kumaraswami Sastri, Curgenven O.P. No. 121 of 1929. 
and Walsh, JJ. 
17th October, 1929. 7 

Income-täx Act, Ss. 22 and 23—Combined notice under 
S. 22 (4) and 23 (2)—Legaliiy—Assesste; failing to produce 
accounts—Assessment under S. 23 (4)—Validity. 
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Where an assessee was assessed to income-tax under S. 23 (4) 
in consequence of his failure to produce to submit a proper return, 
but such assessment was on appeal cancelled by the Assistant Com- 
missioner who directed a fresh assessment, and the Income-tax 
officer thereupon issued a combined notice under S. 22 (4) and S. 
23 (Z) calling upon the assessee to produce accounts, and the assessec 
failing to ptoduce the same, the Income-tax officer assessed him 
to income-tax under S. 23 (4): 

Held, (1) that the combined notice was valid in law; 

(2) that the failure to give notice under S. 23 (2) did 
not preclude the Income-tax officer from assessing under S. 23 (4) ; 
and 

(3) that the failure of the assessee to comply with a notice 
under S. 22 (4) or S. 23 (2) entailed the penalty of being assessed 
under S. 23 (4) on the estimate basis. 

K. V. Krishiaswanu Atyar, V. Rajagepala diyar and T. V. 
Ramiah for Assessee. 

M. Patanjali Sastri for The Commissioner of Income-tax. 


P.R.N. ——— $ 
Xumaraswami Sastri, Curgenven O.P. No. 244 of 1928 and 
and Walsh, JJ. O.P. No. 16 of 1929. 


18th October, 1929. 


Income-tax Act, Ss. 10 (2) (vi) and 24—Assessce having seve- 
ral Pusinesses—Deprectation allowance in respect of one business— 
Set off against profits and gains of another business—Right to. 


Where an assessee owned a number of businesses, in one 
which the profits were not enough to cover the depreciation allow- 
ance in respect of machinery under S. 10 (2) (vt) of the Income- 
tax Act, and claimed to set off such excess depreciation against the 
profits of the other businesses: 

Held, that the assessee was entitled under S. 24 of the Act to 
set off such loss or depreciation as against the profits arising from 
other businesses or other heads of income. 

Held further, that the proviso té section 10 (2) (#1) would not 
prevent the assessee from treating depreciation allowance in the same 
way as other charges mentioned in S. 10, and that such depreciation 
allowance was on the same footing as expenses or charges for repair- 
ing buildings or machinery used in the business. 

“Profits” in section 10 means the aggregate profits gained by ihe 
assessee from all his businesses taken together. 

T. M. Krishnaswami Aiyar for M. Subbaroya Aar and T. P. 
Gopalakrishna Atyar for ASsessee. 

M. Patanjali Sastré for The Commissioner of Income-tax. 


P.R.N. 


88 
Kumaraswami Sastri, Curgenven Cr. Rev. Cas. No. 941 of 1928. 
and Walsh, JJ. 
22nd October, 1929. 


_ + Crimmal Procedure Code, Ss. 256 and 257—A pplicability to 
Securily proceedings. 

Held, S. 256 of the Code of Criminal Procedure, does not apply 
to security proceedings and therefore a person called upon to fur- 
nish security for good behaviour is not as of right entitled to have 
the prosecution witnesses already examined recalled for further 
cross-examination. He has, however, a right under S. 257 to file a 
list of witnesses for further cross-examination and would be en- 
titled to cross-examine them, if the application is not vexation. 

Nugent Grant and R. Kesava Atyongar for Petitioner. 

N. S. Mani for The Public Prosecutor for The Crown. 

P.R.N. 


Kumaraswami Sastri, Curgemen C.M.P. Nos. 2016 and 
T and Walsh, JJ. 94 of 1929. 
22nd October, 1929. 


Practice—Sec8nd Appeals and Civil Revision Petitions—Con- 
_solidation of for purposes of Court-fees and Vakalats—Power of 
Court. 


Though the High Court had inherent powers to consolidate 
appeals for the purpose of saving time and unnecessary expense, 
such power could not affect the levy of Court-fees payable to Court. 

Where, therefore, a number of rent suits were disposed of by 
a common judgment, but separate decrees were drawn up, and 
appeals and civil revision petitions were filed against the decrees 
and it was sought to consolidate them so as to enable the filing of a 
single vakalat and payment of Court-fees on the consolidated 
amounts of the appeals and the revision petitions. l 

Held, that there was no power to consolidate so as to enable 
the party to file one single vakalat or to pay Court-fees on the 
consolidated value of the subject-matter only. 

The Advocate-General and M. Venkatasubbiah for Petitioners 
in C.M.P. No. 2016 of 1929. 

K. Bhashyom Aiyangar and R. Sundaralingam for Petitioners 
in C.M.P. No. 94 of 1929. f 


The Government Pleader for The Crown. 
P.R.N. —_——_ ° 


` 
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Kumaraswami Sastri, Curgerven l O.P. No. 275 of 1928. 
and Walsh, JJ. - 
10th October, 1929. 


Indian Income-tax Act—Loss of cash by theft during the course 
of moneylendiig business—Whether deductible 


‘ The following question was referred to a Full Bench :— 
“Whether or not the loss of cash by theft during the course 
of the moneylending business of an assessee, is deductible item 
in the computation of the taxable income.” 
V. Rajagopala Aiyar and T V. Ramiah for Assessee. 


M. Patanjali Sastri for The Commissioner of Income-tax. 
N S. 


Kumaraswana Sastri, Curgenven O.P. No. 179 of 1928. 
and Walsh, JJ. 
15th October, 1929. 


Income-tax Act, Ss 6 (iv) and 10—“Business”—Assessec 
carrying on mioneylending business—Purchase of rubber planta- 
tion in lieu of debts due—Profits realised by sale of such property 
—Assessabihty to income-tax. 6 


An assessee in the course of money dealings took an assign- 
ment from his debtor of certain rubber plantations in satisfaction 
of debts due to hım. The purchase of the property, the income 
from and the expenditure in connection with the property were 
all entered ın the accounts of the money-lending business. Later 
on he sold the plantations for a profit. 

On a question as to whether such profits realised by the sale 
of the property were assessable to income-tax, 

Held, that the profits realised by the sale were not casual, but 
profits from business and as such taxable as profits from business. 

V. V. Srinivasa Aiyangar and R. Kesava Atyangar for Assessec. 

M. Patanjali Sastri for The Commissioner of Income-tax. 

PRN. 


Kumaraswami Sastri, Curgenven O.P. No. 262 of 1928. 
and Walsh, JJ. À 
15th October, 1929. 


Income-tax Act, S. 6 (sv) —Business—Property purchased by 


money-lender in satisfaction of debts due—If part of business— 
Evidence necessary. 


Where the a8sessee who was a money-lender purchased from 
his debtor a rubber plantation in discharge of debts due from the 
debtor and the fact of thg purchase alone was entered in his 
accounts, but neither the income from the Property nor the expenses 
of management were tntered in the accounts. 
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Held, that there being no legal evidence to show that the pro- 
perty was treated as part of the business, the profits arising from 
the sale of the property were not profits from business assessable to 
income-tax. : 
K. Raja Aiyar and V. Ramaswami Aiyar for Assessee. 
M. Patanjali Sastri for The Commissioner of Income-tax. 


P.R.N. 


Ramesam and Cornish, JJ. O.S.A. No. 32 of 1929. 
18th October, 1929. 


Madras High Court Fees Rules, O. 6, R. 1, cls. (b) and (c)— 
“Disposed of ’—Meaning of—Judgment by confession—M ode of 
taxation of fees. 


In a mortgage suit against defendants 1 to 4, 3rd and 4th 
defendants remained ex parte, but defendants 1 and 2 contested. 
When the case was taken up for trial, defendants 1 and 2 withdrew 
the defence and submitted to a decree. The plaintiff had how- 
ever to examine the Ist defendant to prove his case against the 
ex parte defendants 3 and 4, 


Held, that the plaintiffs were entitled to tax the fees according 
to clause (b) of Rule 1 of Order 6 of the Fee Rules, and not 
under clause (c), there being only a judgment by confession against 
defendants 1 and 2. The words “disposed of” in clause (c) do 
not mean disposed of in any manner, but adjudicated on the 
merits. 

24 L.W. 808 referred to. 

S. Krishnamurthy Aiyar for Appellant. 

T. D. Srinwasachars for Respondent. 

N.S. 


Wallace and Madhavan Nair, JJ. S.A. No. 1532 of 1925. 
22nd October, 1929. 


Malabar Compensation for Tenants Improvements Act— 
Applicability to building leases. 


Held, that the Malabar Compensation for Tenants’ Improve- 
ments was not confined to agricultural holdings but applied to 
building leases as well and consequently a lessee under a building 
lease was entitled, when sought to be ejected from the plot to 
compensation for the building erected, by him in gpite of a covenant 
in the lease-deed for restoration of vacant possession. 

P. Govinda Menon for Appellant. 


B. Sitatama Rao and C. V. Hañhara Aiyar for Respondent. 
P.R.N. —— *- 
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Wallace, J. S.A. Nos. 469 and 470 of 1926. 
22nd October, 1929. 
Limitation Act—Suit for accounts and money due under a 


registered agreemeni—Plea of set off of amounts due from plain- 
tiff—Art. 89 or 116 applicable. 


By a registered agreement, the parties had agreed that each 
was to manage the common properties for a period of two years 
alternately and to account to the other for his share of the income. 
In a suit for accounts and for money due thereunder, the defend- 
ant pleaded a set off of the amount due to him from the plaintiff 
on account of the latter’s management for the prior period. 

Held, though a claim for money due by an agent to the prin- 
cipal on taking of accounts falls under Art. 89, ıt also falls under 
Art. 116 as a claim for compensation for breach of the contract in 
writing registered. 

“Compensation” in Art. 116 is used in a wider sense than 
“damages.” ` 

12 Cal. 357 followed. 

44 Cal. 759 (P.C.) referred to. 

K. Bhashyam Atyangar and R. Visvanathan for Appellant. 

K. Rajah Atyar for Respondent. 


P.R.N. er Fi 
Kumaraswami Sastri, Curgenven C.R.P. Nos. 100 and 91 
and Walsh, JJ. of 1929. 


25th October, 1929. 


Court Fees Act (Madras), 1922, Sch. II, Arts. 17, 17-A and 
17-B—A pplicabshiiy—Madras Hindu Religious Endowments Act, 
S. 84 (2)—Application under—Court-fees. 

The Court-fee payable on an application under S. 84 (2) of 
the Madras Hindu Religious Endowments Act is fifteen rupees 
under Art. 17, Sch. II of the Madras Court Fees Act, 1922. 
Arts. 17-A and 17-B are not parts of Art. 17. 

56 M.L.J. 113 dissented from. 

56 M.L.J. 373 approved. 


T. R. Ramachandra Atyar, C. Unnikanda Menon and K. Chas- 
drasekara Thampan for Petitioner*in C.R.P. No. 100 of 1929. 


P. Govinda Menon for Petitioner in C.R.P. No. 91 of 1929. 
P. Venkataramana Rao for Respondent. 


P.R.N. —— 
Kumaraswami Sastri, Curgenven C.M.P. Nos. 1194 and 
and Wdsh, JJ. 1259 of 1929. 


Ist November, 1929. 


Practice—Civil revision petition from common judgment— 


Consolidation for purposes of vakalath and process fees—Power 
of High Court, .- 
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Held, the High Court had no power to consolidate civil revi- 
sion petitions so as to enable the petitioner to file only one vakalath 
in all the petitions or to pay only one set of process fees, although the 
petitions may be from the same judgment and against the same `` 
respondent. 

R. Sundaralingam for Petitioner. 7 

The Government Pleader for The Crown: 

P.R.N. 


Jackson, J. C.R.P. No. 152 of 1929. 
Sth November, 1929. 

` Legal representatwe—Ciwu Procedure Code, S. 2, cl. (11)— 
Undivided brother—Proof of scparate assets if necessary. 


In a suit on a pro-note, the defendant died before decree leav- 
ing. behind his undivided brothers as his nearest heirs. The 
brothers pleaded that the deceased left no separate assets and there- 
fore were not legal representatives. 

Held, the undivided coparceners in a jomt Hindu family are 
not lagal representatives within the meaning of S. 2 (11), Civil 
Procedure Code and before the section can apply, there must be 
proof that the decgased left an “estate” which she proposed L.R.'s 
could have taken. 

S. V. Venugopalachari for Petitioner. 


P. R. Srinwasan for Respondent. 
S.V.V. 


Kumaraswami Sastri, Curgenven C.M.S.A. No. 153 of 1927. 
and Walsh, JJ. 
Sth November, 1929. 


Cwi Procedure Code, O. 38, R. 9—Construction—Attachment 
before fudgment—If terminates on dismissal of suit—Order of 
withdrawal—lf necessary. Si 

“An attachment before judgment comes to an end on the dis- 
missal of the suit in which it was made, although no formal order 
withdrawing the attachment is made, and the attachment does 
not receive on the reversal of the dismissal on appeal. 

T. V. Muthukrishna Aiya for Petitioner. 

M. S. Vaidyanatha Atyar for Respondent. 

N.S. — 
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Kumaraswami Sastri, Curgenven  - L.P.A. No. 117 of 1925. 
and Walsh, JJ. 
5th November, 1929. 


Grant—Construction—Service grant—Nankavasth—Resuma- 
bility—Tests—Pre-settlement grant with rights of alienation— 
Onus. 

Where it was found that grants were made prior to the settle- 
ment, and the grantees enjoyed the properties with all rights of 
alienation : 


Held, that the onus was on the grantor to prove that the 
grants were resumable, and that the grants being grants burden- 
ed with service and not grants in lieu of wages for services, they 
could not be resumed. o. oak 

K. Bhashyam Aiyangar for S. Srinivasa Aiyangar and S. 
Venkatesa Atyangar for Appellant. ` 

iG, Lakshmanna and P. Vedachalam for Respondents. 

S.V.V. _— 


Venkatasubba Rao and _ C.M.A. No. 134 of 1928. 
Madhavan Nair, JJ. 
6th November, 1929. . 


Legal Practitioners Act (XVIII of 1879), S. 23—Promissory 
noe in favour of pleader for balance of feces due—Promissory 
note if void. 

Where by virtue of an oral agreement between a pleader and 
his client, a fee of Rs. 5,000 was agreed to be paid to the pleader 
and subsequently a promissory note was executed for the balance 
of fees due then: 


Held, the promissory note was not void under S. 28 of the 
Legal Practitioners Act. Agreements entered into and reduced 
to writing with regard to part of the fees are valid even though 
the original agreement was only oral. 

A. C. Sampath Aiyangar and T. R. Srinivasa Aiyar for 
AppeHant. 

B. Somayya and Kasturi Seshagiri Rao for Respondent. 
HSV V: —— 

Kumaraswami Sastri and A.S. No. 439 of 1927. 
Walsh, JJ. 
7th November, 1929, . 

Trust—Recent dedication, nature of—Usage as the test— 
Founder creating, trust witi intention as to surplus being appro- 
priated by his family—Validity—Ambiguity as to nature of trust 
—Mode of construction, 

Where the temple is of comparatively recent foundation and 
its origin well known and where there is no deed of gift or dedi- 
cation, the nature of the dedication must be determined by the 
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usage. There is rothing illegal in the founder having created 
a trust to the effect that the temple should be maintained out of 
the offerings and that the balance should go to his family. 
- *.Where there is an ambiguity as to the trust, the course of 
action can be ‘called in aid as inferring that the persons concern- 
ed in the trust have not been committing a breach of trust from 
the commencement... $ ; 
L.R. 4 Ch. App. 722 relied on. 
K. V. Krishmaswanmi Aiyar and B. V. Viswanatha Atyar for 
Appellants. : ; 
© T. Rangacharicr, A~ Srirangachari and S. Ramanujam for 
` Respondents. i ; ‘ 
_N.S. 


Jackson, J. C.M.S.A. No. 42 of 1926. 
Stı November, 1929. ae 

Provincial’ Insolvency Act, S. 31—S. 145, Ciil Procedure 
Code—Surety bond executed prior to adjudicaton—Liabilily 
under—If a debt within the meaning of the Insolvency Act. 

The insolventehad, prior to his adjudication, executed a surety 
bond under S. 145, Civil Procedure Code, undertaking to pay a sum 
of money in the event of his failing to produce certain moveable 
property entrusted to his custody. 

Held, the liability is a debt within the meaning of the term 
in the Provincial Insolvency Act and the insolvent, who obtained 
a general protection order could not be arrested in proceedings to 
enforce the surety bond. 

B. Somayya and Kasturi Seshagiri Rao for~Appellant. 

T. G. Raghavachari for Respondent. 

S.VV., = = 


Jackson, J. C.M.P. No. 3871 of 1929. 
12th November, 1929. 


- Civil Procedure Code (V of 1908), O. 41, R. 5—Appeal against 
order refusing to set aside an ex parte decree—A pplications therein 


for stay of further proceedings in pursuance of the decree—If 
competent. ; 5 





Where against an order refusing to set aside an ex parte preli- 
minary mortgage decree, the defendant preferred a Civil Miscel- 
Janeous Appeal in which he put in an application for stay of fur- 
ther proceedings and execution in pursuance of dhe said ex parle 
decree, and a preliminary objection was raised that such an appli- 
cation was incompetent in the absence of any appeal from the 
decree itself. . 

Hela, that in the absence of an appeal against the ex parte 
decree itself no application for the stay of further proceedings ïn 


? 
è ° 
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pursuance of the decree can be entertained in the Civil Miscel- 
laneous Appeal. 
I.L.R. 31 Cal. 1081 followed. 


T. M. Kridinaswamy Atyar and T. V. Balagopal for Peti- 
tioner. 


_ Watrap S. Subrahmania Atyar for Respondent. 
P.R.N. 


The Chief Justice, Krishnan, C.R.P. Nos. 1349 and 1350 of 
Pandalat and Curgenvan, JJ. 1928. 
124, November, 1929. 


Provincial Insolvency Act, Ss. 25, 27 (2), 37 and 43—Scope 
and construction—Order of adjudication fixing time for applying 
for discharge—Failure to apply within—Adjudication, if annulled 
ipso facto—Power of Court to extend time after cxpiry—Cwil Pro- 
cedure Code, S. 148. 


The failure of the insolvent to apply for discharge within the 
period fixed by the order of adjudication does not involve the auto- 
matic annulment of the adjudication, an expresg order of the Court 
being necessary for such annulment; and the Court has jurisdiction 
to extend the time for discharge under S. 27 (2) of the Provincial 
Insolvency Act, read with S. 148, Civil Procedure Code, even after 
the expiry of the time fixed. : 


S. V. Venugopalachari for Petitioner. 


N. S. Srinivasa Aiyar for Respondent. 
PRN. s 


Jackson, J. C.R.P. No. 924 of 1929. 
13th November, 1929, f 
Indian Limitation Act (IX of 1908), Art. 164— Duly served’ 


—Meaning of—Summons affixed to a house where defendant does 
not reside—If “due service.” : 





Where the defendant was living and carrying on business at a 
place far away from his family residence at which his undivided 
father alone was living and the plaintif took out summonses to the 
defendant to his family house which were affixed to the outer door 
of that house and the Court declared such service was sufficient and 
passed an ex parte decree against the defendant who applied to 
have the same set aside, more than 30 days after the decree was 
passed on the d that he became aware of the decree only 
within 15 days prior to his application and it appeared that the 
plaintiff was aware when he took the last of the summonses {0 
the family house that the, defendant was not living there. 

Held (1) that notwithstanding the prior declaration of the 
Court that the servict was sufficient the defendant was not “duly 
served,” and (2) that the application to set aside the er parte de- 
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cree though filed more than 30 days after the date of the decree 
was within time. 
Watrap S. Subrahmania Atyar for Petitioner. 
T. Krishnasamy Aiyangar for Respondent. 
P.RN. = 
Kumaraswami Sastri, Curgenven S.A. No. 159 of 1926. 


and Walsh, JJ. 
13th November, 1929. 


Contract—Third party—Right of suit of—Sale-deed with 
direction for payment by purchaser of portion of sale price to seller's 
creditor—Right of latter to enforce against vendee. 

A sale-deed of immoveable property contained a provision 
reserving a portion of the sale price for payment by the purchaser 
to the vendor’s creditor. The latter taking advantage of the said 
provision sued the vendor and vendee jointly for recovery of his 
debt claiming a decree against the vendee also. 

Held, that the creditor, being a third party, could not enforce 
the said provision in the gale-deed against the vendee. 

B. Satyanarayana for Appellant. 

K. Rajah Aiyat for Respondent. 

P.R.N. —— 


Anantakrishua Aiyar, J. S.A. Nos. 540 to 568 of 1928. 
18th November, 1929. 

Madras Estates Land Act, S. 52 (3)—Landlord exchanging 
pattas and muchiltkas on the basis of cash rents—Assignee from 
landlord, if can revert to waram rates without exchange of fresh 
pattas and muchilikas. 

To attract the operation of S. 52, cl. (3) of the Estates Land 
Act it is not necessary that the landlord who exchanged the pattas 
and muchilikas and the landlord that claims the new rates should 
be identical. Where a landlord who was a lessee from the pro- 
prietor had exchanged pattas and muchilikas claiming certain cash 
rents and after the expiry of the lease the assignee of the léssee’s 
interest who had subsequently purchased the estate claimed to 
revert to warm rates: E 

Held, he was bound by the old pattas and could not revert to 
waram rates without exchanging fresh pattas and muchilikas. 

ı ~B, Sitarama Roo and S. R. Mutkusami Aiyar for Appellants. 

T. Rangachariar and A. Srivangachariar for Respondents. 

N.S. — 


Wallace, J. S.A. No. 1656 of oe 
14th November, 1929. 
Grant—Conversion of “channel EE T lands to T 
waste’ —Right of Government to grant them on Dharkast. 


Lands, which were entered as “channel poramboke” in the 
settlement register, can -be converted into “assessed waste” and 
validly granted on “Dharkast” by the Government. 

T. M. Krishnasam Atyar and B. C. Seshachalam for Appel- 
lant. 


T. R. Venkatrama Sastri and K: R. V. Sarma for Respondent. 
N.S. Poa 


Anantakrishna diyar, J. S.A. Nos. 2327 and 2364 to 2402 
14th November, 1929. of 1927. 


Madras Estates Land Act, S. 52 (2)—Pattas tendered during 
the faslh—If sufficient to support a distraint for the arrears of that 
fash, i 

The ‘words “within 12 months of the Commencement of the 
period” in S. 52, cl. (2) of the Estates Land Att mean subsequent 
to the commencement of the fash and pattas tendered during the 
fasli and before its expiry are valid and sufficient to support a dis- 
traint by the landholder under Chap. VI for the arrears of that 
fasli. 

j B. Sitarama Rao and S. R. Muthusami Aiyar for ppeliant 

P. S. Narayanasami Aiyar for Respondent. 


N.S. 


Wallace and Anantakrishna Aiyar, JJ, S. A. No. 280 of 1928. 
20th November, 1929. 


Trust—Piblic or praate—Deed, construction of —Civi Proce- 
dure Code, S. 92—Sanction obtained only against one defendani— 
Maintainabiity of scheme suit as against other defendants, 

Where, under a deed of settlement, it was provided that income 
from certain properties should be utilised for conducting charities 
in a choultry and for the worship of God Subramania installed in 
the choultry by the executants, and it was further provided that, out 
of the net income of the said properties, five of the members of the 
settlor’s family should be maintained, and that the properties were 
to be managed by the settlors during their lifetime, and after their 
lifetime by their® daughter’s sons, and, failing such issues, the Go- 
vernment were to be in management and control’of the properties. 

Held, that what was created was a public charitable trist and 
not a mére charge over the properties for the benefit of the trust. 

Where, in-a suit? instituted under S. 92 of Civil Proceduie 
Code for framing a scheme in respect of certain charities,’ the 
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pldimtifi dbtained: the Sanction of the Collector only as àgäiñst the 
first defendant and not against the other defendants. ` 

"4. Held, that such want of sanction against the other defendants 
was not.a fatal. defect which must entail the dismissal of the suit 
as against.them, and that the Court had jurisdiction to grant time 
to the plaintiff for obtajning the sanction as against other defend- 


J 


43 M. 755 referred to. POE 

‘N. Sivaramakrishna ‘Aiyar for Appellant. a: 

R. Kuppusam Aiyar and T. K. Subramanian for Respondent. 
we EEE vues 

Jackson, J. ; Cr.R.C. No. 437 of 1929. 
2lst November, 1929. ` > : 
_ Local Boards Act, Ss. 159 (1), 161 (2), 207 (c)—Complaint 
by Local. Board for alleged encroachment—Jurisdiction of Mags- 
trate to decide question.of encroachment. 

Where a Union Board instituted a criminal complaint under 
$s. 159 (1), 161 (2), and 207 (c) of the Madras Local Boards 
Act, in respect of®an alleged encioachment on street poramboke 
by the accused, and the Sub-Magistrate went into the question 
of alleged encroachment and dismissed the complaint on the ground 
that the Union. Board had not satisfactorily proved that there was an 
encroachment. a 

Held, that the Sub-Magistrate had jurisdiction to decide the 
question of encroachment and that ıt was as much incumbent on 
the Union Board to ‘furnish sufficient matenals for a proper dis- 
posal before a Sub-Magistrate’s Court as before a Civil Court. 

N. Somasundaram for Complainant. i i 

S. Jagadisa Atyar for Accused. i 

The Public Prosecutor for the Crown. 

N.S. = oe 

Jackson, J. >. '  C.R.P. No. 984 of 1929, 
22nd November, 1929. eek i 

Hindu Law—Partition—Suit for partition against a minor—- 
If effects a division in states. ` ae 7 

The mere institution of a sut for partition against a minor 
‘co-parcener might operate as a severance in status; for, inasmuch 
as à Court could grant’a decree for partition in suits instituted on 
behalf of minors, guardian also could express ans unilateral decla- 
ration as to severance in status on behalf of minor, 

` P. Satyanarayana Rao for Petitioner. : 

. V..Govindarajachari for B. T. M. ‘Raghavachari for Respond- 
ent. °. 
NSS. l 
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Reilly and Cornish, JJ. O.S.A. No. 60 of 1928. 
22nd November, 1929. f f 

Banker and customer—Bank paymg cheques of the principal 
endorsed by agent into agent s account—Neglgence of Bank in omst- 
‘ting to enquire of principal—Princtpal later knowing of the pay- 
ments from the agent—Absence of remonstration by the Principal to 
the Bank—If amounts to ratification of agents acts and condoning 
the converston—Negotiable Instruments Act, S. 131—When can 
be availed of by the Bank. 

In the absence of an account for the principal with the Bank, 
the Bank paid into the agent’s account cheques endorsed by the 
agent as agent. The principal knew of the agent’s so signing. 
Later the principal opened an account in his own name but the 
Bank allowed the payments into agent’s account to go on, of both 
crossed and uncrossed cheques. 

Held, for an agent to endorse as agent cheques in fous of 
his principal and then pay them into his own account is a most 
suspicious proceeding and such a transaction ought to put the Bank 
on enquiry and an omission to make inquiry of or get authority 
from principals and to remain content with the reply of the sus- 
pected agent is not reasonable but negligent, ` 

(1914) 3 K.B. 356; (1924) 1 K.B. 775 discussed. 

But where the principal knew from the agent direct that the 
agent had been so paying cheques into his own account, and did not 
disapprove of what he was doing or even so much as expostulate 
to the Bank, the principal must be deemed to have unequivocally 
ratified the agent’s act and it is immaterial that the principal did 
not appreciate the legal consequence of such ratification, or did not 
know that the agent was musappropriating to his own use the 
moneys then credited to his account. 

In order to avail itself of the protection given in S. 131, Nego- 
table Instruments Act, the Bank must show that it acted “without 
negligence,” that is, “without want of reasonable care in reference 
to the interests of -the true owner” in receiving payment of the 
crossed cheques. 

16 T.L.R. followed. gene 


a £ Nuje Grant & O. T. G. Nambiar instructed by Messrs., 
A & Co. for Appellants. z 
Vere Mockett & G. Rajagopalan instructed by Messrs. King 3 
& Partridge for Respondent. 
N.S. k — 
Kumaraswami Sasiri and A.S. No. 223 of 1925. 
Walsh, JJ. l 
25th November, 1929. i 
District Mumicipulties Act, S. 69—Farming of tolls without a 
formal contract as required by the section—Contract not enforceable 


So 


by thé Municipality even if the farmer had taken possession—No 
difference between executed and executory contracts—Quantum 
meruit allowed. 

Though S. 69 of the District Municipalities Act only provides 
that a contract made otherwise than in conformity with its provisions 
shall not be binding upon the Municipal Council, it cannot be held 
that such a contract can be enforced by the Municipal Council as 
against the other party. No distinction can be made for this pur- 
pose between cases where the contract remains executory and those 
where it has been executed: on the part of the Municipality. 

30 Mad. 290; 16 I.C. 890; 54 CaL 969 followed. 

45 M.L.J. 164; 28 Bom. 314 doubted. S : 

Distinction between common law corporations arid statutory 
bodies pointed out. 

Though the contract as such cannot be enforced, the Munici- 
pality may be awarded relief on the basis of quantum meruit, where 
the other party has enjoyed benefit under the contract. 

T. R. Venkatarama Sastriar for Appellant. 

S. Varadachamar and V. Balasundaram for + Respondent. 


SiV.Ve. gee e 
Ananthakrishna Mee. 1. = S.A. Nos. 1184 and 1185 of 1926. 
26th November, 1929. 


Contract Act; S. 74—No interest originally but enhanced inte- 
rest from date of defauli—The whole amount also to be patd— 
Penalty—Court if cam award reasonable compensation. 





Where a bond for payment of money stipulated that if the 
money should be paid in regular instalments as they fell due, there 
should be no interest but if default were committed in any one 
instalment, then the whole amount due for all the future instal- 
ments should be paid with interest at 15 per cent. from the date 
of the bond. 


Held, the provision for payment of the full balance due is 
valid [Ses S. 74, illustration ¢f)]; but the provision for payment 
of enhanced interest not from date of default but from the date 
‘Of the bond is prima facie penal and even though originally there 
Was fo in‘erest payable and the rate of interest provided for in 
the document to be paid of default i$ not éxhorbitant. 


84. ©. 150 (B.C); 6 M. 167 followed. ° 
36 M. 229 (F.H.) and 10 C.W. N. 1020 referred to, 
M. Ramachandra Rao for Appellant. 


_ Ch. Raghava Rao for Respondent. e. 
 S.V.V. ———— 


Venkatasubba Rao and 4 _E.M.A. No. 390 of 1929:& 
Madhavan Nair, JJ. © ct. 2 + L.PLA. No: 106-0f 1929. 
18th November, 1929, ate 


Provincial Insowency Act, S. 78 (2) Defendant ee 
insolvent pending suit—O ficial recewer impleaded as pariy—Decrec 
against insoivent and official receiver—Execut: on application filed 
three years after decree—If barred. 


Where pending a suit the defendant became an en and 
the Official receiver was made a party and decree passed against 
the insolvent and Official receiver, and where, after the adjudica- 
tion was annulled, an execution application was filed more than 
3 years after the date of the decree. 

Held, that the application was not barred by limitation as 
S. 78 (2) of the Provincial Insolvency Act applied to the case. 

C. S. Venkatachariar and D. Ramaswamy Aiyangar for Appel- 
lants. ; 

K. Raja’ Aiyar and K. Venguswamy Aiyar for Respondents. 

N.S. — i 
Venkatasubba Rao and R.C. No. 15 of 1928. 
Madhavan Nair, JJ. ” 
26th November, 1929. 


City Municipalities Act, S. 110 and Schedule 1V, R. 7—Branch 
office of a company opened in Madras—First year of its a a 
Basis of taxation. 


Where an incorporated company whose head office.is not in 
the city transacts business in the city through an agent, the company 
shall be assessed for the first. year of its agency on the basis of “zero” 
income in the year preceding the year of taxation usider the proviso 
to Rule 7 of Sch. I and not on the basis of its paid up capital. 


Madhavan Nair, J—The construction being susceptible of two 
ineanings, the benefit of the doubt must be given to the subject in 
construing a taxing statute. 


K. Bhashyam Atyangar and R. Visvanalhan for the Subject. 
S. Rajamanickam for the Cérporation. 
S.V.V. — 


Venkatasubba Rao and C.M.A. No. 269 of 1928. 
Madhavan Nair, JJ. a 
26th November, 1929. 1 


Registration Act, S. 77—“Making of oria meaning cf —lf 
limitation runs from date of sigmng the order or from the dale 
when it is communicated. . 


Where an order is passed immediately in the presence of the 
parties, the order will be deemed to be made then but where it is. 
NRC A 
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passed in: the absence of the party, the time begins to run only 
from the date, when the order is communicated to the party. 


An order dismissing a petition as time barred is as much an 
order of refusal.as a refusal to register on the merits. 

The Advocate-General (A. Krishnaswami Atyar) and V. Rama- 
swami Aiyar for Appellant. A 

T. R. Ramachandra Aiyar and S. R, Dikshit for Respondent. 
Sv.” iced 

. Wallace, J. ; _ S.A. No. 726 of 1926. 

28th November, 1929. 


Evidence Act, S. ¥2—Consideration in sale-deed—If cvidence 
can be let in of an oral agreement to pay off a mortgage on the 
property—tlf the consideration a term of the contract. 

The sale-deed stated “I have sold to you for Rs, 280 the im- 
moveable property, etc.” and later added “If in respect bf this any 
dispute arises from any quarter, I shall at my own expense set 
the same at rest..... In respect of the said property, I have 
not created as yet any right or interest in favour of any.” In fact 
there was a mortgage which the vendee was obliged to pay and 
in a suit to recover that amount, the vendor sought to let in evi- 
dence an oral agreement at the time of sale to pay the mortgage. 
: Held, that on the authorities it is open to a party to prove 
watt of consideration or failure of consideration or a difference 
in the kind of consideration but it is not open to him to prove 
à variation in the amount of Consideration, as the amount of con- 
sideration is clearly a’term of the contract. l 


38 Mad. 514; 27 C.W.N. 49% followed. 

22 A. 370 and 33 A. 340 explained. ; 

31 M.L.J. 96, 49 M.L.J. 414, 10 L.W. 1 and similar cases 
have already enlarged too much the opportunities of avoiding 
S. 92. ` 

G. Lakshmanna, for Appellant. 

È. Somasundaram for Respondent. 

S.V.V. ——— 


© Curgenven, Jo: >> S.A. No. 1214 of 1925. 
28th November, 1929. 
Evidence Act, S. H—W ill—Construction—Bequest to daughier 
x Having been transferred”—If comeys absolute estate or a 
limited estate—Evidence Act, S. 9—If there is a presumption as 
to disposing poquer also. . 


Where a testator conveys immoveable property in favour of 
a female other than a wife, and if the words if used in favour of 
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a male would convey an absolute estate, there is no presumption 
arising from the sex of the legatee cutting down her right. 

50 All..375 and 47 M.L.J. 723 applied. 

2 M.I.A. 7 explained. 

But if the donee or legatee is a wife, then the presumption is 
that.she takes it as a limited holder without power of alienation. 

Section 90 of the Evidence Act justifies a presumption being 
raised in favour of the disposing power of the testator. 

A.S. Nos. 82 and 295 of 1924 (Phillips and Odgers, JJ.) 
tollowed. 

47 All. 31 applied. 

P. Satyanarayana Rao for Appellant. j 

K. Kameswara Rao for Respondent. í 

S.V.V. — 
Anantakrishna Aiyar, J. S.A. No. 1307 of 1926. 
28th November, 1929. 

Easements Act, S. 13 (e)—Right of way—Easement of neces- 
silty—Dominant owner purchasing a property through which he 
can reach the dominant tenemeni—Right of way over servient 
tenement enjoyed tll then as easement of necessity—If by pur- 
chase the easement of necessity ceases. 

In considering questions of easement of necessity, convenience 
is not the test but absolute necessity and in this matter S. 13, cl. (e) 
is the same as the law in England. 
~ “28 Mad. 495 and 4 C.L.J. 367 followed. 

19 Bom. 797 dissented from. 

Right of way of necessity Only arises when there is no other 
possible legal mode of getting at the land and an easement of 
necessity which arises by implication of law is a grant of a right 
of way until such time as the grantee may acquire the power from 
some other source of reaching the quasi dominant tenement. 

Holmes v. Goring, 2 Bing. 76: 130 E.R. 233 discussed. 

English, Indian and American Law reviewed. 

G. Lakshmanna for Appellant. 

P. Somasundaram for Respondent. 

S.V.V. ——— : 
Kumaraswami Sastri and A.S. No. 199 of 1928. 


Pakenham Walsh, JJ. 
28th November, 1929, 


Easements Act, Ss. 5 and 13, cl. (e)—Rigl.t of way—Discon- 
tinuous easement though way claimcd over a well-formed and metal 
road—Easement of necessity, : 
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> In.view of the definition in S. 5 of the Indian Easements Act 
and the terms of ‘S. 13 (e) a right’of way cannot be held to pass 
on a severance of a joint tenement, merely on the ground that up 
to the date of the severance, the way had for several years been 
used over a well-formed and metalled road. The decisions in 
‘Alabaster v. Brown, 37 Ch.D. 507. “Head v. Meara, (1912) 2 LR. 
262 and Nichols v. Nichols, (1900) 81 L.T. 811 cannot be follow- 
ed in this country in the face of the definition of continuous and dis- 
continuous easements in section 5 of the Easements Act. 


In construing an Indian enactment, the cases in England whe- 
ther prior or subsequent cannot be allowed to control or add to the 
plain meaning of the statute; nor will it be right to start wifh the 
assumption that the Indian statute only intended to enact tac 
English rule. 


English and Indian cases on the point reviewed. 

A right of way cannot be claimed as an easement of necessity 
merely on the ground that it is reasonable or convenient or that it 1s 
required to enable the parties to enjoy the property in the manner 
in which it was enjoyed at the time of the severance. In view 
of the distinction made in S. 13 between clauses (a) and (d) on 
the one hand and clauses (b), (c), (e) and (f) on the other, a 
right of way can be claimed as an easement of necessity only if 
without the way in question, there will be no access to the property. 

S. Varadachartar, P. Somasundaram and K. Umamaheswaran 
for Appellant. ; 

The Advocate-General (A, Krishnaswami Atyar) for Res- 
pondent. 


5.V.V. 


Kumaraswami Sastri, J. S.A. No. 1563 of 1926, 
4th December, 1929. i 


£ Evidence Act, S. 32, cl. (6)—Pedigree—Carved on a stone let 
into a well—Admissibiliiy—Proof of. 


Where a pedigree was earved on a big slab built into a well 
which looked as old as the well itself, 


Held, a copy of the inscription is admissible under S. 32, cl. (6) 
of the Evidence Act, and falls under ‘other thing on which such 
statements are usually made.’ Under clause (6) it is not neces- 
sary to show who it was that made the statements or when. 


37 All. 600 followed. 

B. Somayya for Appellants. . 

S. Varadachariar and S. V. Venugepalachariar for Respondents. 
S.V. Y7 
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Curgermven, J. S.A. No. 1230 of 1926, 
3rd December, 1929, 


Mortgage—Prior and puisne morigagee—Prior mortgagee's 
decree without impleading puisne mortgagee—Puisne mortgagee’s 
decree—Conflict between auction-purchasers in both sales—Right 
to possession—First mortgage auction purchase pending second 
mortgagee’s suit—Lis pendens—Whether applicable. 


A first mortgagee obtained a decree for sale on the foot of his 
mortgage without impleading the second mortgagee. After the 
first mortgagee’s decree but before the sale, the second mortgagee 
also filed a suit and obtained a decree for sale. The plaintiff’s prede- 
cessor-in-title purchased the properties in first mortgagee’s sale 
and the third defendant purchased them in the second mortgagee’s 
sale. 

Held, the purchaser under the second mortgagee’s sale is en- 
titled to possession as against a purchaser under the first mort- 
gagee’s decree, as the second mortgagee was not a party to the 
first mortgagee’s suit. 

21 M.L.J. 123 (F.B.) and LL.R. 40 Mad. ¢7 followed. 


Also the sale under the first mortgage decree being pending 
the second mortgagee’s suit, the first mortgagee purchaser’s rights 
are subject to the rights obtained under the second mortgagee’s 
decree and the auction sale thereunder. 

K. Bhimasankaram for B. Satyanarayana for Appellant. 

G. ‘Lakshmanna for Respondent.. 


S.V.V. 


Kumaraswami Sastri, J. S.A. No. 1538 of 1926. 
4th December, 1929. 


Second Appeal—Interference by High Court on a finding of 
fact—When allowable—C. P. Code, 1908, S. 100 and O. 42. 


There is a difference between the cases where the High Court 
can reverse a decision of the Appellant Court on a finding of fact 
and where the High Court remits the case to the Lower Court ask- 
ing it to deal with the facts in a way which is more satisfactory. 


Where there is no evidence at all (34 All. 579) or where the 
onus is wrongly thrown (52 Mad. 83), the High Court can reverse 
the judgment of the Lower Court. In cases where material evi- 
dence is not considered or there is a mistake in the consideration 
of such evidence *or where there is a misconception as to certain 
facts or erroneous assumptions not borne out by the record, the 
High Court has power to call for a revised finding directing him 
to go into the evidence and tome to a conclusion after considering 
all the evidence and cerrecting such mistakes as the High Coust 
points out. 


NRC 





56 


__ Especially where. it is a reversing judgment, the appellate 
Judge must exercise greater caution. 


- 18 Cal. 28 (P.C.), 46 Gal. 189 (P.C.) and 57 M.L.J. 210 
(P.C. ) explained, > oO 

>. 21- LW. 227,24 L.W.-88, AIR. 1928 Mad. 826 and AIR. 
1927-Mad, 1167: followed. ` 

B. Somayya for Appellant. = 

> M. Patanjali Sastri and C. S. Rama Rao Sahib for Respond- 
mar i . i 

S.V.V.-- 
Wallace and Anantakrishna Aiyar, JJ. S.A. No. 945 of 1926, 
` 4th December, 1929. 





Civil Procedure Code, S. 92—Applicability to mutt heads— 
Matadhipathi of mutt A also matadhipatht of mutt B—Suit for 
scheme in respect of one mutt alone—Each mutt having separate 
endowmenis—Suti if maintainable. 


Defendant, the matadhipathi of two mutts 4 and B, had his 
head office at A and the suit was brought to remove him from 
the headship of mutt B alone. The two mutts had separate en- 
dowments but surplus income from B was taken away to A and 
any deficit to B was met by 4. 


Held, S. 92 applies to the case of a mutt whose head should 
be taken to be answerable for maladministration as a trustee in a 
general sense though he may not be an express trustee in the Eng- 
lish sense of the term. 


- 50 Mad. 567 followed. 


Also as mutt B had separate endowments of its own, the suit 
was maintainable to remove him from trusteeship of B without 
seeking to remove him from A. The trustee would not be entitled 
to utilise the funds of one trust for the expenses in connection 


with another trust. 
C. S. Venkatachariar for, Appellant. 
T. Ramachandra Rao for Respondent. 
S.V.V. —— i 


Wallace and Anantakrishna Aiyar, JJ. S.A. No. 1339 of 1926. 
5th December, 1929. Da 


Tariff Act, S. 10—Pserchase of salt—Payment of price which 
included the tariff duty then payable thereon—-Subsequent reduction 
in duty with, effect from before the contract date—Seller recewing 
the difference from the Government—Buyer, if can sue the seller 
to pay it over to im, E 
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Just as under cl. (a) of S. 10 of the Indian Tariff Act, the 
seller can, in the case of an increase in the duty, sue for and recover 
and addition in duty, so also a purchaser who under cl. (b) is entitled 
to deduct the equivalent of the decrease of duty or remitted duty 
when there is a reduction in the duty to take efféct from the date 
-of contract, can sue to recover the amount paid to the seller as 
representing the remission on the bags of salt sold to him. It 
does not matter that the transaction was “closed” or “settled” 
between the parties, as the amount representing the remission is 
an amount which he was not bound to pay to the seller. 

52 C. 644 (P.C.) distinguished as a case of revision of tariff 
value. 

47 M. 222 doubted and distinguished. 

C. S. Venkatachariar and V. Rajagopala Aiyar for Appellartt. 

K. V. Ramachandran for Respondent. 


S.V.V. 


Anantakrishna Aiyar, J. S.A. No. 1541 of 1926, 
5th December, 1929. 


Limitation Act, Art. 142—Adverse possesSion—Forest land— 
Onus of proof—Second appeal—Conclusion to be drawn from 
proved facts—Question of law. 

Under Art. 142 of the Limitation Act, the plaintiff should 
file his suit within 12 years from the date of dispossession and 
for this purpose there is no separate rule for jungle lands. But 
as in the case of forest lands possession will be presumed to be 
with the owner, unless the trespasser rebuts it by proving posi- 
tive acts of possession, the plaintiff should be taken to have been 
in possession until dispossession is proved by the defendant. 

Case-law reviewed. 


Whether the facts proved constitute adverse possession is a 
question of law and the High Court is bound in second appeal 
to examine whether the conclusions drawn by the Appellate Court 
from the facts proved are legally sustainable. 


19 C. 253 and 21 A. 504 refefred to. 
K. P. Krishna Menon for Appellant. 


O. T. Govindan Nambiar instructed by Messrs. King and 
Partridge and P. S. Narayanaswami Atyar for Respondents. 
S.V.V. 8 i 
Kumaraswami Sastri and Walsh, JJ. A.S. No. 99 of 1925. 
pth December, 1929. ` 
Trust—Declaratipn in a prior suit that it is trust property—- 
Obtained by the alleged trustece—Subsequent alienation by him— 
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A subsequent representatwe claiining to set aside the alienation 
as not, binding on irust—Altenee if can plead that it is private 
property. s ; 

In view of the doubt felt as to whether the observations of 
the Judicial Committee in 34 Mad. 257 are to be taken as overruling 
the considered view held in 2 C.L.J. 431, the following questions 
have been referred to a Full Bench :— 


1. When a person assuming the position of trustee in respect 
of property as to which there was no previous dedication obtains 
from Court a declaration that that property is trust property and 
acts as such trustee, has he any title to mortgage the property on 
lhe footing that it is his private property? 

2. Is a subsequent alienee from him entitled to set up a defence 
in a suit filed by a succeeding trustee for a declaration as to the 
invalidity of the alienation that the property is not trust property? 

The Advocate-General and A. Ramachandra Atyar for Appel- 
lants. 

P. Chenchiak and P. Venkatramana Rao for Respondents. 

S.V.V. Š 


Curgenven, J S.A. No. 924 of 1926. 
5th December, 1929. 


Hindu Law—Alienation by mother as guardian of a minor 
widow—Renewal by widow after attaining majority—Suit by rever- 
stoners to declare the later alienation as not birding on reversion for 
want of necessity—If they should also get the prior alienation by 
guardian declared valid. 


During the widow’s minority, the mother as guardian executed 
a mortgage over the widow’s property, which mortgage was rati- 
fied and renewed by the widow after attaining majority. The 
reversioners filed a suit for a declaration that the renewed mortgage 
was invalid. 

Held, the alienation by the mother as de facto guardian of the 
widow, though not for a necessity, is only voidable and therefore 
can be ratified by the widow under Hindu Law. It is well settled 
that a de facto guardian can alienate for necessity and that connotes 
power in the de facto guardian to deal with the property and no dis- 
tinction is drawn between the de facto and de jure guardians with 
regard to the powers of alienation. 

49 M. 768 followed. 


38 M. 1125 distinguished as obiter and A.LR. 1928 M. 225 
as a case of necessity. 
K. Kameswora Rao for Appellant. . 
V. Govindarajachari for Respondent. 
S.V.V. — 
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. .Jackson, J. Cr.R.C. Nos. 571 and 572 of 1929. 
5th December, 1929. 

Criminal Procedure Codec, S. 247—Case called on a date fixed 
for hearing—Accused present but complainant absent by mistake 
as to date of 4earing—Acquittal recorded under S. 247—Bench of 
Magistrates if can re-open the order of acqutttal. 

A case which was entered in the registers as posted to the 
lst March was called by the Bench of Magistrates hearing it on 
that-date but as the accused alone was present and the complainant 
was absent, the Magistrates recorded an acquittal under S. 247. 
On the 5th the Magistrates set aside the acquittal and proceeded 
with the trial on the ground that the complainant was absent on 
a mistaken impression as to the date and the Bench also intended 
the Sth, though noted the 1st as the date of hearing. 

Held, that the order of acquittal cannot be treated as a nullity 
and set aside by’ the same Magistrates who passed the order of 
acquittal, 

42 C. 365 not approved as based on a misreading of 2 Weir 
307, where the order was not set aside by the original Magistrates 
` but by the High Court in revision. But in view of the importance 
of the question, the case has been referred to a Bench. 

A. Viswanatha Aryar and A. Ramaswami Atyar for Petitioner 
(Accused). 

The Public Prosecutor for the Crown. 

S.V.V. — 
Wallace and Anantakrishna Aiyar, JJ. S.A. No. 304 of 1926. 
10th December, 1929. 

Limitation Act, Arts. 132 and 148—Prior and subsequent mort- 
gages—Sutt by prior mortgagee without impleading second mori- 
gagee—Sale in execution of that decree—Subsequent suit by the 
second mortgagee impleading mortgagor alone—Purchase by mort- 
gagee himself—Suit to redeem by the second mortgagee—Article 
applicable. 

The assignee of the interests of the second mortgagee sued to 
redeem the first mortgage. The defendant was the purchaser in 
execution sale in pursuance of the first mortgagee’s decree. The 
second mortgagee was not a party seto the first mortgagee’s suit, 
The second mortgagee also had brought a suit on his own mort- 
gage against the mortgagor and purchased the equity of redemption 
in execution. The auction purchaser was made a party but as he 
claimed a title Paramount, he was exonerated 

Held, Art. 148 applied to the case. 

47 M.L.J. 602 and 20 L.W. 620 dissented from as 14 C.W.N. 
439 which is relied on in those cases has been overruled by 33 
C.W.N. 1067 (F.B.) and not approved in the other High Courts also. 

V. N. Venkatavaradachariar for Appellant. 

V. Ganapathi Ayydh for Respondent. 

S.V.V. Zae 


Wallace; J. . S.A. No. 1176 of 1926. 
13th December, 1929. 


Estates Land Act, S. 42—Tenant to pay a rent on the basis of 
his enjoying a certain number of acres—Tenant actually found to 
be enjoying more on measwremeni—Sust for arrears of rent on the 
excess area enjoyed—lIf can be treated as a suit for damages for 
use and occupation. 


‘A suit, not for eyectment, but as for arrears of rent due on 
the ground that the tenant was enjoying more extent than was 
agreed on and that the rent on the excess was not included in the 
actual rent he paid, is a suit for additional rent for land proved 
to be in excess of the area for which rent has been previously paid 
by him within the meaning of S. 42 of the Estates Land Act, 1908 
and must be filed before the Collectors and cannot be treated as 
a suit for damages for use and occupation. 


B. Jagannadha Das for Appellant. 


G. Lakshmanna and 4. Venkatachalam for Respondents. 
S.V.V. SE 


Wallace, J. ° S.A. No. 992 of 1925. 
13th December, 1929, - ; 

Transfer of Property Act, S. 52—Lis pendens—luction pur- 
chaser in executtan of a money decree—Debt bindiny on estaig— 
Purchase pending the swit for mainienance claiming charge—Pur- 
chaser in execution-of maintenance decree—If purchase 1 an execu- 
tion of money decree prevails over maintenance sale. 


The question whether the right of the auction purchaser in 
execution of a money decree for a debt binding on the estate pre- 
vails over the rights of the auction purchaser in execution of a 
decree creating a charge in favour of a maintenance holder when 
the execution sale under money decree is prior in date to the 
sale in execution of the maintenance decree but subsequent to the 
dafe of the plaint in the maintenance suit was referred to a Bench 
with an expression of opinion in favour of the view in 29 Mad. 508 
that as the sale under the mgney decree is for a debt binding on 
the estate, it is not affected by lis pendens. 


G. Lakshmanna for Appellant. $ i i 7 


K. Kameswara Rao for Respondent. 
-S.V.V. 
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THE ANNAMALAI UNIVERSITY ACT, 1928. 


Act No. I or 1929. 


Preratory Note—The following extracts from the Statement of 
Objects and Reasons would show the necessity for the passing of this 
Act :— 

“The Madras University Act, 1923, foreshadowed the gradual deve- 
lopment of new Universities at various convenient centres in the Presi- 
dency. During the debates on the Bill which ultimately became the 
Madras University Act of 1923, Chidambaram was considered as one of 
the centres likely to grow at an early date into a University Centre. The 
generous offer of Sir Annamalai Chettiar to transfer the collegiate institu- 
tions founded and managed by him at Chidambaram to a University in or 
near that place and to give further a sum óf Rs. 20 lakhs towards the en- 
dowment fund of that University has given the Government a unique 
opportunity to co-operate with private effort in the promotion of research 
and scholarship by the establishment of an entircly residential and teaching 
University—a type steadily favoured by the best educational opinion in 
the country since the report of the Sadler Commission—and one yet unknown 
in this Presidency. 

The object of this Bill is to establish a University of that type—one in 
which teaching, study, research and active social life will be pursued in 
an atmosphere congenial to their growth along sound lunes, and in which the 
training given to students would be of primary importance and the examina- 
tions which test this training of only subsidiary importance. While this 
University would like others in this Presidency promote the cause of 
lcarning ın general, it is hoped that the study of Tamil, Sanskrit and Indian 
History and other subjects particularly connected with India should be 
given specral importance in the new University. Provision is therefore made 
for a separate faculty of oriental studies. 

The Bill docs not provide, as in the case of Madras and the Andhra 
Utuversities, that the new Umversity shall have power to afiliate or recog- 
nize Colleges. It confines its territorial jurisdiction to an arca of ten 
miles round its Convocation Hall to ensure constant and close association of 
students and teachers and thus to secure au oppoitunity for a real 
corporate life to develop. For the same reason, special emphasis is laid 
in the Bill on conditions of residence. Moreover, as the collegiate system 
of organisation is not necessary and may even lead to imcongruities in the 
constitution of a unitary University it 1s proposed that the University should 
exercise detailed control on the academic life of students and teachers 
through its faculues e 

The administration of the University will be substantially in the hands 
of a Syndicate subject to the control of a Senate and a Finance Committee 
in admimstrative and financial matters, and of the Academic Council in the 
academic matters. The Senate and*the Academic Council will have repre- 
sentation on the Syndicate. The Senate is to be so constituted as to include 
not only those who are educationists but also those who are 
connected with the business and commercial interests so as to 
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Lring tt into close touch with the practical life of the Presidency. In con- 
Sonanece with modern tendencics, a considerable clective clement is also intro- 
duced The Academic Council will consist very largely, though not exclusively, 
of the teachers of the University and thus the predominance of influence of 
Icarning and culture on the course of studies 18 effectively guaranteed. The 
Bill provides also for some continuous connexion with the University of Sir 
Annamalai Chetttyar and his descendants which is only just, having regard 
to the fact that the creation of the University owes not a little to his gene- 
ruus offer To censure sound administration of funds, the Government will 
have representation on the Finance Committee which is given a voice in the 
determination of financial questions The financial aid given by the Gov- 
cinment to the University ıs placed on a statutory basis, and provision is 
made whereby provincial finances may partly aid the future expansion of 
(he new Unuversity The Bill proceeds in all important matters on the 
lines of the Acts incorporatilig the Dacca and Lucknow Universities ?’— 
(Statement of Objects and Reasons; Fort Si. George Gazette, Part 1V, 
dated 22nd Aug 1929). a 


An dct to establish and incorporate a Teaching and Residential 
Umversity at Annanalainagar. 

Wuegrreas it is desirable to establish a Teaching and Residen- 
tial University for the encouragement of higher education and re- 
search in the Tafil districts of the Presidency of Madras; 

AnD Wuereas the Hon’ble Diwan Bahadur Sir S. R. M. 
Annamalai Chettiyar has established and is maintaining Colleges at 
and near Chidambaram in which higher instruction is imparted in 
English, Tamil and Sanskrit studies; 

AnD Wuereas the said Sir Annamalai Chettiyar has- agreed 
with the Local Government to hand over the said institutions to- 
gether with all the properties attached thereto and further to give a 
sum of twenty lakhs of rupees for the purpose of establishing and 
maintaining at Annamalainagar a Teaching and Residential Uni- 
versity wherein he and his heirs shall be entitled to certain powers 
and privileges; 

It is hereby enacted as follows :— 

1. (1) This Act may be called Tne ANNAMALAL UNIVER- 
sity Act, 1928. 

(2) This section shall,come into force at once. The rest of 
this Act shall come into force on such date or dates as the Local 
Government may, by notification in the Fort St. George Gazette, 
appoint; and different dates may be so appointed for different pro- 
visions of this Act. 


2. In this Act, unless there is anything repugnant in the sub- 
ject or context :— 


(a) ‘Annamalainagar’ means the area described in Sche- 
dule; - 7 


(b) ‘Convocation’ means any meetmg of the University for 
ithe conferring of degrees, diplomas or other distinctions; 
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(c) ‘Founder’ means the Hon’ble Diwan Bahadur Sir 
S. R. M. Annamalai Chettiyar, and after him his son, Mr. M. A. 
Muthiah Chettiyar, and for all time after the lives of the said two 
persons, in respect of every vacancy, any adult male member chosen 
by the Chancellor from among the members of the said Sir An- 
namalai Chettiyar’s family consisting of his other sons and his 
‘descendants tracing their descent through males, and if no such 
member exists or if one such exists and he does not consent to act 
as Founder, or if no such member is competent in the opinion of 
the Chancellor to act as Founder, then and until such a competent 
‘member comes into existence and is willing to act, or one who was 
not competent becomes competent, an adult male member of the 
said family chosen by the Chancellor from among the said Sir 
Annamalai Chettiyar’s descendants tracing their descent from him 
,threugh a female or females: 


Provided that in any case of a person who traces his descent 
from the said Sir Annamalai Chettiyar through a female or females, 
such person shall hold office only till a member of the said Sir 
Annamalai Chettiyar’s family claiming through males is chosen 
by the Chancellor. S 


For the purpose of this definition (i) any person adopted into 
the said family and his descendants shall be deemed to be mem- 
bers of the family, and (ii) no one born in the said family but 
adopted out of it shall be deemed to be a member thereof except 
Ramanathan Chettiyar, son of the said Sir Annamalai Chettiyar, 
but given in adoption to his brother Diwan Bahadur Ramaswami 
Chettiyar deceased and those tracing descent from the said Rama- 
nathan Chettiyar. 


(d) ‘Hostel’ means a place of residence for students of the 
University maintained or recognized by it in accordance with the 
provisions of this Act; 

(e) ‘Prescribed’ means prescribed by this Act or the statu- 
tes or the regulations framed thereunder; 

(f) ‘Teachers’ means Professors, Readers, Lecturers, Tutors 
and such other persons as give instruction lu, ur take part in the 
training of, the students of the University in the prescribed man- 
ner; and 

(g) ‘University’ means the Annamalai University at Anna- 
malainagar constituted under this Act. a 

3. The purposes and powers of the University shall be the 
following, namely :— 

(a) to provide 

(i) for instruction in such branches of learning as the 
University may think fit including professional studies and tech- 
nology and 
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(ii) for research and the advancement and dissemination 
of knowledge; 

(b) to grant and confer degrees and other academic dis- 
tinctions to and on persons who shall have 

(i) pyrsued a course of study in the University and shall 
have passed the examinations of the University in the manner 
prescribed or * 

(ii) carried on research under conditions prescribed ; 

(c) to supervise and control the residence and discipline 
of the students of the University; 

(d) to establish and maintain hostels, and under prescrib- 
ed conditions, to recognise hostels not so established or main- 
tained, and to withdraw such recognition; 

(e) to create such posts as are iequired for the University 
and appoint persons thereto; 

(f) to provide, in the manner prescribed, lectures and- in- 
struction for persons who are not pursuing a course of study in 
the University, and to grant diplomas to them; 

(g) to confer honorary or ad cundem degrees or other 
distinctions in the manner prescribed ; 

(4), to institute and award fellowships, including travell- 
ing fellowships, scholarships, medals and prizes in the manner 
prescribed ; 

(i) to demand and receive such fees and other charges 
as may be prescribed ; 

(J) to co-operate with other Universities and authorities 
for promoting the purposes of, this Act; 

(k) to enter into agreements with other bodies or persons 


for the purpose of promoting the purposes of this Act including 


the assuming of the management of any institution under them 
and the taking over of its properties and liabilities; and 

(4) to do such other acts and things, whether incidental to 
the purposes and powers aforesaid or not but not inconsistent there- 


_ with, as may be requisite to further the purposes and objects of 


this Act. 


‘4, Save as gheni provided in this Act, the territorial 
jurisdiction of the Universıty shall not extend beyond a radius of 
ten miles from its Convocation Hall which shall be situated in 
Annamalainagar. Notwithstanding any provision in any other law 
for the time being`in force, no educational institution beyond that 
limit shall form part of or be recognized by or Admitted to the privi- 
leges of the University and no such institution within that limit 
shall similarly form part of or be recognized by or seek admission 
to any privileges of any other University incorporated by law in 
British India, and any such recognition ranted by any such other 
University to any such institution within that limit prior to the 
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commencement of this Act shall be deemed to be withdrawn on the 
commencement of this Act: 

Provided that, if the Local Government so order, nothing in 
this section shall apply to any institution established or maintained 
by the University for imparting instruction in agriculture or other 
technological studies. 

5. No person shall be excluded from membership of any of 
the authorities of the University, or from admission to any degrec 
or course of study, on the sole ground of sex, race, creed, class, 
caste or political belief, and it shall not be lawful for the University 
to adopt or impose, on any person, any test whatsoever relating to 
1eligious or political belief or profession, in order to entitle him 
to be admitted thereto as a student or to hold any office cr appoint- 
ment therein or to graduate thereat or to enjoy or exercise any pri- 
vilege thereof, except where in respect of any particular bene‘ac- 
tion accepted by the University such test is made a condition there- 
of. 

6. The University may hold examinations for revulatir.g ad- 
mission thereto or may with the previous sanction of the Gover- 
nor-General in Council recognize examinations of®other Universi- 
ties or bodies as suitable for the purpose; but it shall not maintain 
classes for the purpose of preparing students for such admission. 

7. Every person pursuing a course of studies for any exami- 
uation except the entrance examination and for any degree or 
diploma of the University except those referred to in clauses (f) 
and (g) of section 3 shall reside in a hostel or lodgings maintained 
or recognized by the University. 

8. The following shall be the officers of the University. 
namely :— 

(1) The Chancellor, 

(2) The Founder, 

(3) The Pro-Chancellor, 

(4) The Vice-Chancellor, 

(5) The Registrar, š 

(6) The Deans of Faculties, ‘and 

(7) Such other persons as may be declared by the Statutes 
to be officers of the University. 

9. (1) The Governor of Fort St. George shall be the Chan- 
cellor of the University. He shall by virtue of his office be the 
head of the Univefsity and shall, when present, preside at meet- 
ings of the Senate and at Convocations. 

(2) The Chancellor spall exercise such powers as may be 
conferred on him under the provisions of this Act. 

(3) The Chancellor shall be entitled to delegate all or any 
of his functions to the Pro-Chancellor, 
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10. (1) The Founder shall be the Pro-Chancellor of the 
University. 

(2) The Pro-Chancellor shall in the absence of the Chan- 
cellar preside at meetings of the Senate and at Convocations and 
shall also exercise such other powers as may be conferred on him 
under the provisions of this Act. : 

(3) If for any reason the office of the Pro-Chancellor is 
vacant, the functions of the said office shall-be carried on by the 
Chancellor or by any person authorized by him to do so. 


11. (1) - The Founder shall hold office for life unless other- 
wise expressly provided for in this Act. 

(2) The Founder may require the Vice-Chancellor to fur- 
nish him with information and all papers or copies thereof relating 
to any matter concerning the University. The Founder may also 
request further consideration of the matter by the authorities or 
officers concerned or place his views thereon before the Chancellor 
for his consideration, or may do both. _ 

(3) The Founder shall also exercise such other privileges 
as are confegred on him under the provisions of this Act. 

12. (1) The Vice-Chancellor shall be appointed by the 
Chancellor from a panel of three persons recommended by the 
Founder. He shall, in the absence of special orders by the Chan- 
cellor prescribing a shorter period, hold office for a term of three 
years from the date of the notification of his appointment in, the 
Fort St. George Gasette. 


(2) The Vice-Chancellor may either be an honorary officer 
or be paid such salary as may be prescribed. 

(3) When any vacancy occurs in the office of Vice-Chan- 
cellor, the Syndicate shall, as soon as possible, appoint one of its 
own members to exercise the powers and perform the duties of 
the Vice-Chancellor during the continuance of the vacancy. 


13. (1) The Vice-Chancellor shall be the principal execu- 
tive officer of the University and shall, in the absence of the Chan- 
cellor and Pro-Chancellor, preside at mectings of the Senate and 
at Convocations. He shall ex officio be a member and the Chair- 
man of the Academic Council and of the Syndicate. 


(2) The Vice-Chancellor shall in the manner prescribed 
convene ineetiigs of the Senate, the Academic Council and the Syn- 
dicate. 


es 
(3) In any emergency which in the opinion of the Vice- 
Chancellor requires that immediate action should be taken, he may 
take such action and shall immediately thereafter report his action 
tọ the authority or officer which or who would have ordinarily dealt 
with the matter and such authority or officer may confirni, alter or 
quash such action. 


s 
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(4) The Vice-Chancellor shall have the power, to appoint 
the clerical staff and other servants of the University. 

(5) The Vice-Chancellor shall exercise such other powers 
as may be prescribed. 


14. The followmg shall be the authorities of the University, 

namely :— 

(1) The Senate, 

(2) The Academic Council, 

(3) The Faculties, 

(4) The Boards of Studies, 

(5) The Syndicate, 

(6) The Finance Committee (for the period fixed under 
this Act). ; 

(7) The Board of Selection, 

(8) Such other bodies as may be declared by the Statutes 
to be authorities of the University. 

15. The Senate shall consıst of the following persons, 
namely :— 
Crass I—Ex-orFIcio MEMBERS. 

(1) The Chancellor, 
(2) The Pro-Chancellor, 
(3) The Vice-Chancellor, 
(4) The Director of Public Instruction, Madras, 
i (5) The Chairman of the Chidambaram Municipal Coun- 
cu, 

(6) The President of the District Board, South Arcot, 

(7) Heads of departments of studies in the University, 
. (8) The Vice-Chancellors of the Madras and Andhra Uii- 
vcrsitics, 

(9) The Collector of South Arcot, 

(10) The Advocate-General, Madras, 

(11) Members of the Syndicate who are not otherwise mem- 
bers of the Senate, 

(12) The Diwan of Pudukottai. 


Crass [1—Lire MEMBERS. 

(1) Ex-Vice-Chancellors of the University. 

(2) All persons who make a donation of not less than 
qventy-five thousand rupces to and for all or any of the purposes 
of the University, and agree to such terms as the Syndicate may 
impose for the management of the said amount. In case the 
donor ıs a corporate body or a firm or a jomt family or an asso- 
ciation, the mdividual whv* shall be entitled to this lfe member- 
ship shall be determined in the manner prescribed, 
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CLASS T1I—OTHER MEMBERS. 


(1) Twelve members elected from among themselves by 
graduates of the university registered in the manner prescribed, 
according to the principle of proportional representation by means 
of the single transferable vote, 

Provided that during the first ten years after this section 
comes into force, the twelve members shall be elected according 
to the same principle by 

(i) the graduates of the University, 

(ii) the graduates of the University of Madras from the 
Sn Minakshi College at Chidambaram, and 

(1u) the graduates of not less than seven years’ standing 
of the University of Madras, other than those from the Sri Minak- 
shi College at Chidambaram, residing in the manner prescribed in 
the districts of Madras, Chingleput, North Arcot, South Arcot, 
Salem, Coimbatore, the Nilgiris, Tanjore, Trichinopoly, Madura, 
Ramnad and Tinnevelly and in the State of Pudukkottai, 

(2) Four members elected by the Academic Council from 
among its members according to the principle of proportional re- 
presentation by means of ihe single transferablé vote, 

(3) Five members elected by the Madras Legislative Coun- 
cil from among its members according to the principle of propor- 
tional representation by means of the single transferable vote, 

(4) Such number of members not exceeding six, as the 
Chancellor may fix, to be elected by the donors of sums of not less 
than ten thousand rupees each to and for all or any of the purpo- 
ses of the University and agree to 9 such terms as the Syndicate may 
impose for the management of the said amounts, 

(5) Eight members nominated by the Chancellor at least 
three of whom shall be representatives of depressed, backward or 
minority classes not otherwise adequately represented, 

(6) Four members nominated by the Founder, 

Provided that, 1f the office of the Founder is vacant on the 
date on which the nomination is to be made, and there 1s no hkeli- 
hood in the opinion of the Chancellor of the vacancy being filled 
up within six months from that date, the Chancellor shall nominate 
the said four members, 

(7) One member elected by the members of the District 
Board, South Arcot district, from among themselves, 

(8) One member elected by the Municipal Councillors of 
the South Arcot district other than the Municipal Councillors of 
Chidamhatam from among themselves, 

(9) One member elected by the Municipal Councillors of 
Chidambaram from among themselves, 
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(10) One member elečted by the. members of the Sri Nan- 
danar Kalvi Khbazhagam, Chidambaram, from among themselves, 


(11) One member elected by the general body of the 
Muhammadan Educational Association of Southern India from 
among its members, 


(12) One member elected from among themselves by those 
engaged in teaching in any manner, on the staff of the Sanskrit 
College, Tiruvadı, the Rameswaram Sanskrit Patasala, Madura, 
and the Sri Minakshi Sanskrit College, Chidambaram, 


(13) One member elected from among themselves by the 
members of the Madura Tamil Sangam, 


(14) One member elected from among themselves by the 
members of the Tanjore Karanthai Tamil Sangam and the teach- 
ing staff of the Sri Minakshi Tamil College, Chidambaram, 


(15) One member elected by the Southern India Chamber 
of Commerce and one by the Madras Chamber of Commerce, 


(16) One member elected by the Madras Landholders’ 


Association. 
16. The Senate shall be the supreme governing body of the 
University and shall have the following powers, namely :— 


(1) to make statutes arid amend or repeal the same, 


. (2) to consider and pass resolutions on the annual reports 
and the annual accounts which resolutions shall be communicated 
to the Syndicate who shall take action in accordance therewith, 


(3) to consider and pass resolutions on the annual finan- 
cial estimates which resolutions shall, after the period of tenure 
of the Finance Committee, be communicated to the Syndicate who 
shall take action in accordance therewith, 

(4) to exercise such other powers and perform such other 
duties as may be conferred or imposed upon it by this Act or the 
statutes, and 

(5) to do all acts and things necessary to give effect to the 
provisions of this Act. 


17. The Academic Council shall consist of the following per- 
sons, namely :— 


Crass J-—Ex-oFFIcio MEMBERS. 


(1) The Vxee-Chancellor, 

(2) The Director of Public Instruction, Madras, 

(3) The Professors and Readers of the University, 

(4) The Chairman of tthe Boards of Studies, e 

(5) The Members of the Syndicate who are not otherwise 
members of the Academic Council. 


M—2 
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Crass II—OtTHER MEMBERS. 
(1) Ten members, of whom not less than five shall be tea- 
chers other than Professors and Readers, elected by such teachers, 
(2) Five members elected by the Senate from among its 
members, provided that no one who is already a member of the 
Academic Council shall be eligible for election under this item. 


18. The Academic Council shall have the control and regu- 
lation of residence, teaching and examinations in the University 
and the maintenance of the standards thereof, shall have the fol- 
lowing powers and shall perform the following duties, namely :— 

(a) to make proposals to the Syndicate for the institution 
of professorships, rcaderships, lectureships or other teaching posts, 

(b) to make regulations for purposes hereinafter specified, 

(c) to make recommendations to the Syndicate for the re- 
cognition of teachers qualified to give instruction in hostels not 
maintained by the University, 

(d@) to formulate, modify or revise, subject to the control 
of the Senate, schemes for the constitution or reconstitution of 
faculties and departments of studies, and 


(£) to do such other things and perform such other duties 
as may be prescribed by the statutes. \ 


19. (1) The University shall include Faculties f Arts, 
Science, Technology and Oriental Studies and such other Faculties 
as may be prescribed and each such Faculty shall be constituted in 
the manner prescribed. 


(2) Each Faculty shall have a Dean. He shall be elected 
by the Faculty from among the heads of departments of the Faculty 
and shall be responsible for the due observance of the statutes and 
regulations relating to the Faculty. He shall hold office for such 
period and subject to.such conditions as may be prescribed by the 
statutes. 


(3) Each Faculty shall comprise such departments of study 
as may be prescribed by the regulations and shall, subject to the 
control of the Academic Council, have charge of the teaching, 
courses of study and research work in such departments. The head 
of every department of study shall be the professor of that depart- 
ment, or if there is no professor, the Reader. If there is 


¿more than one professor or more than one Reader in a 


department, as the case may be, the Vice-Chancellor shall appoint 
such professor or Reader as he thinks fit to be the head of the 
department. The head of the department shall be responsible to 
the Dean for the organization of the teaching in that department. 


20. The number, constitution and® duties of the ers of 
Studies shall be such as may be prescribed, - 
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21. The Syndicate shall consist of the following persons, 
namely :— 
Crass 1—Ex-orFicio MEMBERS. 
(1) The Vice-Chancellor, 
(2) The Director of Public Instruction, Madras, 
(3) The Deans of Faculties. 


Crass II —OTHER MEMBERS. 

(1) Three members elected by the Senate from among its 
members, 

(2) One member elected by the Academic Council from 
among its members, 

(3) Two members nominated by the Chancellor, 

(4) Two members nominated by the Founder, provided 
that, if the office of the Founder is vacant on the date on which 
the nomination is to be made and there is in the opirion of the 
Chancellor no likelihood of the vacancy being filled up wıthin one 
month from that date the Chancellor shall nominate the said two 
members. e 

22. The Syndicate shall have the following powers and per- 
form the following duties, namely :— 

(a) to contro] and administer the property and the funds 
of the University, 

(b) to direct the form, custody and use of the common seal 
of the University, 

(c) to suspend or dismiss the Registrar, the teachers, the 
clerical staff and other servants of the University for sufficient 
cause and to define their duties and the conditions of their service, 

(ad) to accept on behalf of the University bequests, dona- 
tions and transfers of any movable or immovable properties or the 
management thereof, 

(e) to arrange for the holding of and publish the results of 
the University examinations and in the prescribed manner to ap- 
point examiners and cancel their appointment, 

(f) to regulate and determine all matters concerning the 
University in accordance with this Act and the statutes and regu- 
lations, 

(g) to institute, subject to the contiol o1 the Senate, and 
abolish or suspend on the advice of the Academic Council, pro- 
fessorships and other teaching posts, 

(44) to refer any matter to the Academic Council, a Faculty 
or a Board of Studies for congideralion and report. 

(+) to draft such statutes and regulations as may ‘rem 
time to time be necessary and to submit them to the Senate and 
the Academic Council respectively for consideration, 
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(j) to dispense, subject to statutes made in this behalf, with 
a strict compliance with the regulations of the University in special 
cases, 
(k) to make standing orders in such manne? and on such 
matters as may be prescnbed, and 


(1) to do such other things and perform such other duties 
as may be prescribed. 


23. The Finance Committee shall consist of the following per- 

sons, namely :— 
(1) The Secretary to the Government of Madras in charge 
of Finance, Í 

(2). The Founder, and, in case the office is vacant, any 
person nominated by the Chancellor to do the duties of the Foun- 
der under tlus section, during the continuance of the vacancy, 

(3) The Vice-Chancellor, 


(4) One member elected by the Senate from among its 
members; provided that no one who is already a member of the 
Syndicate sha] be eligible for election under this clause. 


24. (1) The Syndicate shall, in the manner prescribed, 
frame the financial estimates of the University and place the same 
before the Finance Committee. 

(2) The Finance Committee shall then scrutinize the said 
estimates and shall be entitled to make such modifications therein 
as it considers necessary. 

(3) The said estimates as modified by the Finance Com- 
mittee shall then be placed before the Senate which may assent or 
refuse its assent to the same or may omit or alter any of the items 
therein. 

(4) (i) (a) All modifications made by the Senate in the 
said estimates which have not the effect of increasing the income, 

(6) and all proposals, involving any expenditure, origi- 
nated by the Senate apart from such estimates, f 
shall be placed before the Finance Committee for its consideration. 

(ii) All points of difference between the said Committee 
and the Senate in respect of the mattegs specified in clause (i) 


shall be placed before the Chancellor and his decision thereon shall 
be final. 


25. (1) The Board of Selection shall gonsist of the follow- 
ing persons, namely :— 


l (a) One member nominated by the Chancellor, 


i (b) The Founder and, in case the office is vacant, any per- 


-sọn nominated by the Chancellor to dð the duty of the Founder 


under this section during the continuance of the vacancy, 
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(c) the Vice-Chancellor, 

(d) One member elected by the Syndicate from among its 
members, and : 

(e) One member elected by the Senate from among its 
members. 

(2) The Board of Selection shall have the power to ap- 
point the Teachers and the Registrar of the University. 


26. (1) The annual accounts of the University shall be pre- Annual 
pared by the Syndicate in the manner prescribed and shall be sub- 20a 
mitted to such examination and audit as the Local Government 
may direct. 

(2) The accounts when so examined and audited shall be 
‘published by the Syndicate in the Fort St. George Gaseite and 
copies thereof shall, together with copies of the report of .such 
examination and audit, be submitted to the Senate, the Finance 
Committee and the Local Government. 


27. The Chancellor, Pro-Chancellor and Vice-Chancellor of The Univer- 
the University and the members of the Senate, the Academic Coun- Sty 
cil and the Syndicate shall constitute a body corpwrate by the name 
of the Annamalai University of Annamalainagar and shall have 


perpetual succession and a common seal and shall sue and be sued 
by that name. 


' 28. (1) The Governor-General shall be the Visitor of the  Vusitor. 
University. 

(2) The Visitor shall have the right to cause an inspection 
or an-enquiry to be made in respect of any matter, institution or 
property connected with the University by such person or persons 
as he may appoint in that behalf. The Visitor shall in every case 
give notice to the University of his intention to cause such inspec- 
tion or enquiry to be made and the University shall be entitled to 
be represented thereat. 

(3) The Visitor may address the Chancellor with refer- 
ence to the results of such inspection or inquiry and the Chancellor 
shall communicate to the Senate and to the Syndicate the views 
of the Visitor and may, after ascertaining the opinion of the 
Senate and the Syndicate thereon, advise the University upon the 
action to be taken. . 

(4) The Syndicate shall report to the Chancellor for com- 
munication to the Visitor such action, if any, as it is proposed to 
take or has been taken upon the results of such inspection or en- 
quiry. Such report shall be accompanied by the opinion of the 
Senate thereon and shall be submitted within such time as the 
Chancellor may direct. ° ° 

' (5) Where the Senate or the Syndicate does not within a 
1easonable time take action to the satisfaction of the Chancellor, 


Statutes. 


Statutes how 
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the Chancellor may, after considering any explanation furnished 
or representation made by the Senate or the Syndicate, issue such 
directions as he may think fit and the Senate and the Syndicate 


‘shall comply with such directions. Jn the event of the Senate or 


the Syndicate not complying with such directions within such time 
as may be fixed in that behalf by the Chancellor, he shall have 
power to appoint some person or body to carry them out and 


make such order as to the expenses thereof as he deems fit to 
make. 


29. Subject to the provisions of this Act, the statutes may 
provide for all or any of the following, namely :— 


(a) the constitution, powers and duties of the authorities of 
the University ; 


(b) the establishment and maintenance of hostels by the 
University ; ; 


(c) the conditions of recognition of hostels not maintained 
by the University; : 

, (d) the powers of the officers of the University and in the 
case of officers ogher than the Chancellor and Pro-Chancellor their 
duties ; 


(e) the conditions of service of the Vice-Chancellor and 
the Registrar; 

(f) the holding of Convocations to confer degrees; 

(g) the conferment of honorary and ad cundem degrees 
and other distinctions; 

(h) the institution and award of fellowships, includ- 
ing travelling fellowships, scholarships, medals and prizes ; 

(+) the classification, emoluments and mode of appointment 
of the teachers of the University ; 

(j) the institution of a provident fund for the benefit of the 
officers of the University (other than the Chancellor, the Founder, 


the Pro-Chancellor and the Vice-Chancellor), its teachers, clerical 
staff and servants; 


(k) the maintenance of a register of registered graduates; 
(4) all matters which under this Act may be prescribed by 
the statutes; and 


(m) all other matters and things save those in respect of 
which regulations can be made, which are within the purposes of 
this Act, whether incidental to those specified almve or not. 


30. (1) The Senate may take into consideration the draft of 
any statute either of its own motion er on the submission thereof 
by the Syndicate, 


(2) If the proposed statute would Affect any officer or au- 
thority of the University— 


N 
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(a) where the Senate acts on its own motion, the opinion 
of the Syndicate and of the officer or authority affected shall be 
taken into consideration by the Senate before the statute is passed; 
and 


(b) where the Senate acts on the submission of a draft 
thereto by the Syndicate, the Senate shal] not proceed to consider 
the draft unless the Syndicate has given an opportunity to the 
officer or authority affected to express his or its opinion thereon 
and places such opinion, if any, before the Senate for its consider- 
ation. 


(3) When any statute has been passed by the Senate or 
a draft proposed by the Syndicate has been rejected, the statute or 
the draft, as the case may be, shall be submitted to the Chancellor 
together with the opinions, if any, referred to in sub-section (2) 
and the Chancellor may refer the statute or draft back to the Senate 
for further consideration. 


(4) A statute passed by the Senate shall have no validity 
until it has been assented to by the Chancellor. 


31. Subject to the provisions of this Act and the statutes, the 
regulations may provide for all or any of the following matters, 
namely :— 

(a) the admission of students to and the levy of fees 
therefor by the University ; 

(b) the conditions under which any person may be ad- 
mitted to the examinations, degrees and diplomas of the Univer- 
sity; 

(c) the conditions of residence of the persons referred 
to in section 7 and the levy of fees for residence and tutorial in- 
struction in hostels maintained by the University; 

(d) the number and qualifications of professors, readers, 
lecturers and other teachers in the University; 


(e) the fees to be charged for courses of teaching given 
by teachers of the University, for tutorial and supplementary in- 
struction given by the University, for admission to the examina- 
tions, degrees and diplomas of the University and for the registra- 
tion of graduates; 

(f) the conditions subject to which persons may be re- 
cognized as qualified to give instruction in colleges, hostels and 
lodgings not maingained by the University; 

(g) the appointment and duties of examiners and their 
emoluments ; 

(J) the conduct of* examinations; 

(+) all other nfatters which by this Act or by the statutes 
may be provided by the regulations; and 


, 
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(j)-all matters incidental to those specified in clauses (a) 
to (4). 

32. Regulations may be made by the Academic Council on its 
own motion or on the submission of a draft to it by the Syndicate 
provided that in the former case before a regulation is passed the 
opinion of the Syndicate thereon shall be obtained and taken into 
consideration by the Academic Council. . 

All regulations shall have effect from such date as the Aca- 
demic Council may appoint in that behalf; but every regulation 
so made shall be submitted as soon as may be to the Senate who 
shall consider ıt at its next meeting or at any other meeting to 
which it may adjourn the consideration thereof. The Senate shall 
have power, by resolution passed by a majority of not less than 
two-thirds of the members present at such meeting, to cancel or 
modify any such regulation. 

33. (1) Save as otherwise provided, the authorities and other 
bodies connected with the University shall be reconstituted every 
three years, and a member of every such authority or body shall 
except in the case of ex-officio or life members hold office as mem- 
ber thereof fron? the date of his election or nomination thereto up 
to the date of the next reconstitution. 

(2) Any vacancy in the said membership occurring before 
the said reconstitution, shall be filled up as soon as conveniently 
may be by the person or body who appointed or elected the mem- 


-ber whose place has become vacant and the person so appointed or 


elected shall be a member of such authority or body only for the 
residue of the term for which the person whose place he has filled 
would have been a member. 

(3) Any person nominated or elected in his capacity as a 
member of a particular body or the holder of a particular appoint- 
ment shall if he ceases to be a member of that body or the holder 


‘of that appointment as the case may be, for a period of more than 


three months or if he goes on leave for a period of not less than 
six months cease to be a member of the authority or the body of 
the University concerned. 

34. No act or proceeding of any authority or other body of 
the University shall be deemed to be invalid by reason only of 
some defect in the constitution of the University or of the said 
authority or body, or of the existence of any vacancy in the said 
authority or body, or of the invalidity of any election connected 
therewith, or of the disqualification of any member thereof at the 
time of or subsequent to his election or nomination thereto. 


\ 35. No person shall be qualified for election or nomination 
as a member of any of the authoriti&s of the University or of any 
body connected therewith, or for appointment as an officer, there- 
of if at the time of election, nomination or appointment, he 


x 
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(a) is of unsound mind, deaf-mute or a leper, or 

(b) ıs an uncertifcated bankrupt or undischarged insolvent, 
or 

(c) has been convicted by a court of law of an offence 
involving moral delinquency. 


In case of dispute or doubt, the Chancellor shall determine 
whether a person is disqualified under this section and his decision 
shall be final. 


36. (1) The Senate may remove any person from member- 
ship of any of the authonties of the University or of any body 
connected therewith or from any of the offices specified in items 
(5), (6) and (7) of section 8— 


(a) if he has been convicted by a court of law of what in 


the opinion of the Senate is an offence involving moral delinquency, . 


(b) 14 he becomes of ausound mind or a deaf-mute or a 
leper, or 


(c) if he applies to be adjudicated or 1s adjudicated a bank- 


-1upt or insolvent. é 


(2) The Senate may for the reason specified in clause (a) 
of sub-section (1) withdraw any degree or diploma or any other 
distinction conferred or granted by the University. 


(3) The Senate shall not take any action under clause (a) 
of sub-section (1) or under sub-section (2) except on the recom- 
mendation of not less than two-thirds of the members oi the Syn- 
uicate, z 
37. If any dispute arises whether any peřson has been duly 
elected or nominated as or is entitled to be a member of any au- 
thority or body of the University, the question shall be referred to 
the Chancellor whose decision thereon shall be final. 


38. All the authorities of the University shall have power to 
appoint committees and to delegate to them such of thei: powers 
as they deem fit; such committees may include persons who are 
not members of the authority concerned: 


Provided that the number of persons so included in any 
committee shall not exceed one-fifth of the total number of that 
committee. é 


39. Where any provident fund has been instituted by the 
University for the benefit of its officers, teachers, clerical staff 
or servants, the Governor-General ın Council may declare that the 
provisions of the Provident Funds Act, 1925, shall apply to such 
fund as if it were a Government Provident Fund. 
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40. On the commencement of this Act, the institutions known 
as the Sri Minakshi College, the Sm Minakshi Tamil College and 
the Sri Minakshi Sansknt College situated at Chidambaram and 
being maintained by Diwan Bahadur Sir S. R. M. Annamalai 
Chettiyar shall cease to exist as separaie entities and shall become 
part of the University and all mghts, powers and privileges of the 
said institutions and all property moveable and immoveable thereof 
shall vest in the University and shall be applied to the objects and 
purposes for which the University 1s mcorporated. 


41. (i) The University shall have a fund called the Perma- 
nent Endowment Fund which it shall invest and keep invested in 
securities issued or guaranteed by the Government of India or by 
Local Governments in Bnitish India. 

(u) The said Permanent Endowment Fund shall consist 
oi— 

(a) the sum of twenty lakhs of iupees given by the 
Founder, the Honourable Diwan Bahadur Sir S. R. M. Annamalai 
Chettiyar ; 

(b) the sum of twenty-seven lakhs of rupees given to it 
by the Local Government; and 

(c) any contributions to this fund made by the Local 
Government, the Government of India, any local or other public 
body, the Founder or others. 

42. The University shall also have a fund called the Gene- 
ral Fund which shall consist of— 

(a) fees and income from endowments including the Per- 
manent Endowment Fund, and 

(b) any contributions made to this fand by the Local Gov- 
ernment, the Government of India, any local or other public body, 
the Founder or others. 

43. The Local Government— 

(1) shall contribute to the general fund annually a suf 
of one and a half lakhs of rupees, and 

(2) subject to such conditions as may be agreed upon 
between them and the University— 

(a) shall give for the buildings and equipment of the 
University a sum of seven and a half lakhs of rupees, and 

(b) may contribute, from time to time, such further sums 
as they deem fit to contribute to the said fynd or towards such 
buildings or equipment. 

44. Notwithstanding anything contained in this Act or the 
regulations any student of the Uftiversity who was pursuing a 
course of study for any examination, of the University of 
Madras shall be permitted to complete that course and the 
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University shall hold or arrange with the University of Madras 
for holding for such students examinations in accordance with 
the curricula of studies of that University tor such period as may 
be prescribed and notwithstanding anything contained in the 
Madras University Act, 1923. or the Statutes, Ordinances and 
Regulations thereunder, such students may be admitted to the 
appropriate examinations of that University. 

45. (1) At any time after the passing of this Act the Vice- 
Chancellor may with the previous approval of the Chancellor, take 
such action consistent as far as may be with the provisions of this 
Act and the statutes as he may think necessary for the purpose of 
bringing the University into being, and for that purpose may exer- 
cise any power which by this Act or the statutes is to be conferred 
on any officer or authority of the University. 


(2) At any time after the passing of this Act and until - 


‘such time as the authorities of the University shall have been duly 
constituted, the Registrar and the teachers of the University shall 
be appointed by the Chancellor after considering the recommenda- 
trons of a committee consisting of the Pro-Chancellor, the Vice- 
Chancellor. and such other person or persons. if aty, as the Chan- 
cellor thinks fit to associate with them. 

(3) Any appointment made under sub-section (2) shall 
be for such period and on such conditions as the appointing autho- 
rity thinks fit: provided that no sach appointment shall be made 
unti] financial provision has been made therefor. 

(4) The first statutes and regulations shall be made by a 
committee consisting of the Vice-Chancellor as Chairman, and two 
or more persons nominated thereto by the Chancellor and shall 
come into force after being approved by the Chancellor. on such 
date or dates as the Chancellor may appoint in that behalf. 

(5) The salary, if any, of the first Vice-Chancellor shall 
be fixed by the Chancellor. 


46. The Chancellor shall have power to take any action ne- 
cessary to remove any difficulty that may arise in first giving effect 
to the provisions of this Act. 


47. This section, item (6) of section 14, and sections 23 and 
24 shall cease to be part of this Act on the termination of ten years 
from the date on which section 23 comes into force. ~ 


SCHEDULE. 


The whole of the Revenue village of Tiruvakkulam and por- 
tion of the Revenue village of C. Kottangudi and Resurvey No. 102 
of the Revenue village of. Usuppur inthe Chidambaram taluk in the 
South Arcot district, bounded on the north by the Natarajapuram 


Tranaitory 
provisions. 


Removal of 
difficulties at 
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road commencing from the South Indian Railway level crossing 
situated just to the east of the Chidambaram Municipal toll-gate, 
on the east and south by the Uppanar and on the west by the 
South Indian Railway line and lands belonging to the South Indian 
Railway Company, Limited; and Resurvey Nos. 65 to 68 and 105 
to 144 of the abovementioned Revenue village of Usuppur. 





THE INDIAN FISHERIES (MADRAS AMENDMENT) 
ACT, 1927. 





Act No. II or 1929. 


Preratory Nore —The following extracts from the Statement of Ob- 
jects and Reasons would show the necessity for the passing of this Act :— 

‘‘The Bill contains three amendments to the Indian Fisheries Act (IV 
of 1897). The first of these proposed amendments which relates to section 
6 (3) is intended to give wider powers to the Local Government to Tegulate 
the means and modes of using contrivances to take fish so as to secure 
capecially protection of immature food fish at particular seasons and times 
as it is ps epee Se that this indiscnminate capture will lead to depletion of 
fish in public waters 

2 The second amendment is proposed with a view to preventing fish- 
ing by poachers. The fisheries in several waters of the Presidency are 
the property of the Crown and are gradually being improved by the intro- 
duction at considerahle cost of better kinds of fish The right to collect 
the fish is annually leased out by Government. Section 6 (4) of the Act 
contemplates only a total prohibition of fishing for a period not exceeding 
two years at a time. Any notification issued under this section will there- 
fore exclude even the lessees from enjoying the rights under leases granted 
to them It is therefore proposed to regulate fishing by the grant of a 
license or lease while securing total prohibition against poachers 

3. The third amendment” proposed in the Bill is in regard to the re- 
covery of fishery rentals from defaulting lessees These rentals are now 
recovered under the Madras Revenue Recevery Act of 1864. As the legal- 
ity of proceeding under that Act has been questioned, it has been found 
necessary to provide specifically that all fishery rental and fishing license 
fees shall be recoverable as if they were arrears of land revenue ’’—State- 
ment of Objects and Reasons, Fort St George Gasette, Part IV, p 69 


[2nd December, 1928. ] 
An Act to amend the Indian Fisheries Act, 1897, in its application 
to the Presidency of Madras. 


WHEREAS it is expedient to amend the Phdian Fisheries Act, 
1897, in its application to the Presidency of Madras for the pur- 
poses hereinafter appearing; 

AND’ WHEREAS the previous sanction of the Governor-General 


has been obtained to the passing of this*Act; it is hereby enacted 
as follows :— 
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1. (1) This Act may be called THe INDIAN FISHERIES 

(MADRAS AMENDMENT) Act, 1927. 
(2) It extends to the whole of the Presidency of Madras. 


2. In sub-section (3) of section 6 of the Indian Fisheries Act, 
1897 (hereinafter referred to as the said Act)— 


(i) after the words “prohibit or regulate” the words “either 
permanently or for a time or for specified seasons only” shall be 
inserted, and 

(ii) for clause (c) the following clause shall be substituted, 
namely :— 

“*(c) the dimension and kind of the contrivances to be 
used for taking fish generally or any specified kind of fish and the 
modes of using such contrivances.” 

3. For sub-section (4) of section 6 of the said Act, the 
‘following sub-section shall be substituted, namely :— 

“*(4) Such rules may also prohibit all fishing in any speci- 
fied water except under a lease or license granted by Government 
and in accordance with such conditions as may be specified in such 
Iease or licence: e 

“Provided that no rulé shall be made under this sub-section 
to prohibit sea fishery other than pearl fishery or chank fishery 
unless, after previous publication under sub-section (6) of this 
section, it has been Jaid in draft before the Legislative Council, and 
has been approved by a resolution of the Legislative Council either 
with or without modification or addition; but upon such approval 


being given the rule may be issued in the form in which it has 
been so approved.” 


4. After section 7 of the said Act, the following section shall 
he added, namely :— 


“8. All rents, fees and other moneys payable to Govern- 
ment on account of fishery leases and licences granted by them may 
be recovered in like manner as if they were arrears of land reve- 


” 


nue, 





THE JAINA SUCCESSION ACT, 1928. 


Act No. III or 1929. 


Preratory Nois —The following extracts from the Statement of Objects 
and Reasons would show the necessity for the passing of this Act :— 


The Jains in South Kanara district are about 9,000 in number and 
are rich landowners, In matters of faith and religious practices they con- 
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form to the Jains in other parts of India They belong to the Digambara 
Sect. Their shrines situated in Karkel, Venur, Mudabidn and other places 
are worshipped by all classes of Jains in India and are visited by pilgrims 
in large numbers annually. In matters of social usages, they conform to 
those prevailing among the higher classes of Hindus governed. by the Mitak- 
shara Law of Toheritance. The thread investment ceremony, the pouring 
of water at the time of the ‘Dhara’ or marrage ceremony by the parents, the 
rules of pollution on the occasion of birth and death are observed as in 
Makkalasanthana system. -The Jain temples are officiated by Jain priests 
called ‘Indars’ and they preside at the marriage and other ceremonies. 
They inter-marry with Jains ın other parts of India 

Yet, by a strange irony of fate, while they have everything in common 
with the Jains in other parts of India who are governed by the rules of 
Hindu Law and who observe the Makkalasanthana system of inheritance 
to their property, the Jains in South Kanara are governed by the Aliya- 
santhana system of inheritance by which the line of descent to property is 
traced to females and whereby the property devolves on sisters and nephews 
rather than on sons and daughters, as found among Bunts, Billawars and 
other communities Even here'the practice is not uniform. The ‘Indras’ or the 
priestly class are followers of the Makkalasanthana Law and some of the 
chief families as ‘Ajlar’ and the Dharmastal Heggade also follow ıt It 
is futile to ascertain how these incougruities arose and no sufficient mate- 
rials are available to‘ make researches into ıt. But the disabilities arising 
from the applicatien of the Aliyasanthana system of inheritance io Jains 
who have very little in common with tbe other classes governed by 
Aliyasanthama Law are keenly felt, the more so when marriage among them 
is a recognised institution but is not recognised by law as conferring the 
Tight of inhentance from father to son. The Malabar Marriage Act, 
1896, though it included all Hindus governed by Aliyasanthana Law, has 
failed to give any relief to the Jains, since the registration of marriages 
which is made compulsory under the Act before the marriage is legally 
recognised, is strongly resented by the Jains and is opposed to the social 
custom which recognizes it and governs all their relations Even among 
Marumakkatayam and other followers of the Malabar Marriage Act, the 
Act is more or less a dead letter as very few marriages have been regis- 
tered though the Act was passed more than several decades ago The 
present measure, therefore, takes for granted the institution of marriage 
as it exists and accepts it as being sufficient to confer rights of inhentance. 
The attempt is to bring into a line with the right of inheritance enjoyed by 
Jains in other parts of India who follow the Mitakshara Law of Inheritance 
under the Hindu Law. It is not attempted to revolutionize the whole sys- 
tem of Aliyasanthana inheritance and the tarwad or family rights are not 
in any way touched upon and are kept intact, since it will affect the vested 
Tights The Bull affects only the self-acquired or the tarwad properties of 
the last surviving owner who could effectively dispose of it by will or 
testament. 

It may be relevant to point out that the Legislature has interfered to 
give redress in similar instances In the case of Mappillas of South Kanara 
who have 2 recognized system of marriage under Mahomedan Law, but 
among whom the Marumakkatayam or Aliyasanthana sygtem of marriage pre- 
vailed, the Legislature by Act I of 1918 gave the necessary relief by confin- 
ing its operation to self-acquired properties and made the properties de- 
scendable to children instead of tarwad members, +”, to sisters and sisters’ 
children The present Bill attempts no fnore than what has been done 
under Act I of 1918 and is practically framed on the same lines by giving 
legal sanction to the marriage prevalent and recognizing the issue of such 
marriages entitling them to inherit the property 


e 
t 
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The matter was brought to the notice of Government by a memorial, 
dated 29th May, 1918, through the Collector of the district and the Govern- 
ment, after obtaining the opinions of High Court Judges, the Advocate- 
General and the District Judge of South Kanara, who all favourably viewed 
il, gave permission by G.O. No. 944 (Home-Judjcial), dated 29th April, 
1919, to wtroduce a Bill in the local Legislative Councal by a non-official 
member. Leave to introduce was given to tlus very Bill by the last Coun- 
cil to Mr. Dharmastal Heggade, a Jain himself, but for lack of time it 
lapsed There are only five sections; sections 1 and 4 require no comment 
and section 5 has been sufficiently dealt with—-Statement of Objects and 
Reasons, Fort Sè. George Gasette, Part IV, p- 87, 20th September, 1927. 


[14th February, 1929.] 
An Act to amend and define the Law of Intestate succession 
among Jainas governed by. the Aliyasantana Law of Imheritance. 


WHEREAS ıt is expedient to amend and define the law relating 
to intestate succession among Jainas governed by the Aliyasantana 
Law of Inheritance and whereas the previous sanction of the Gov- 
ernor-General has been obtained under section 80-A of the Govern- 
ment of India Act; it is enacted as follows :— 


1. This Act may be called THe Jaina Succyssion Act, 1928. 
2. It extends to the whole of the Presidency of Madras. 


3. It applies to Jamas domiciled in the Presidency of Madras 
who are governed by the Aliyasantana Law of Inheritance and 
also, ın respect of immovable property situated within the Presi- 
dency of Madras, to Jainas domiciled outside the said Presidency 
who are so governed. 


4, A person is deemed to die intestate uw 1espect of all pro- 
perty, of which be has not made a testamentary disposition which 
is capable of taking effect. 

Ex planaiion.—Property in this section does not include tar- 
wad (kutumba) property, unless the person dying intestate was 
exclusively entitled to it. 


5. Such property shall, notwithstanding any law or custom to 
the contrary, devolve upon his heirs in the order and according 
to the rules of the Mitakshara Law of Inhertance, under the Hindu 
Law as administered in the Presidency of Madras. Such property, 
on devolution shall be subject to all the incidents of the Mitakshara 
law of Inheritance as admınıstered in the Presidency of Madras. 


6. Notwithstanding any law to the contrary, all forms of 
marriages among guch Jainas recognized by custom as valid shall 
be legal and valid for the purposes of this Act. 
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THE ANDHRA UNIVERSITY (AMENDMENT) ACT, 1929. 


Acr No. IV or 1929. 
[5th Apri, 1929.] 
An Act to amend the Andhra University Act, 1925. 


WHEREAS it is expedient to amend the Andhra University Act, 
1925; it ıs hereby enacted as follows :— 


1. (1) This Act may be called THE ANDHRA UNIVERSITY 
(AMENDMENT) ACT, 1929. 

(2) It shall come into force on such date as the Local 
Government may, by notification in the Fort St. George Gazette, 
appoint. 

2. In subsection (2) of section 3 uf the Andhra University 
Act, 1925, for the word ‘Bezwada,’ the word ‘Vizagapatam’ shall 
be substituted. 





THE MADRAS HINDU RELIGIOUS ENDOWMENTS 
(AMENDMENT) ACT, 1929. 


Act No. V or 1929. 


PreraTorRY Nois —The following extracts from the Statement of Ob- 
jects and Reasons would show the neccssity for the passing of this Act :— 


“The system of dedication of young girls to Hindu temples might 


‘properly have originated with the noblest and highest of motives; but now, 


seeing that ıt has degenerated into something highly objectionable and that 
the majority of these girls take to a hfe of impurity ag is s0 very well 
known to the general public, it is necessary that the sanction of our temple 
authorities to such a practice of dedication which breeds immorality, pro- 
muiscuity and irresponsibility ın both men and women, be done away with in 
the interest of the individuals and the nation at large, and thus the public 
be disabused of the notion that our religion encourages immorality in 
either man or woman, and that the services of these women ın any way 
form an essential part of the worship in the temples. It may here be stated 
that the progressive and enlightened State of Mysore has abolished the 
practice of dedication to the temples even as early as 1909, as is evidenced 
in GO. No. 1560-71-Muz F 8405-3, dated Bangalore, 10th Apru, 1909 ’?’— 
Statement of Objects and Reasons, Fori St George Gasette, Part IV, 25th 
September, 1928. 

The Bill was referred to a Select Committee. 

The Select Committee said :— 


“The object of the Act is to discourage the dedication of girls as Deva- 
dasis for service in Hindu temples, by freeing the lands, if any, held by 
them for such service, from the condition of service and making them the 
owners thereof, and thereby removing an important inducement for the 
perpetuation of the system of dedication. The Bull as introduced into the 
Council sought to effect this enfranchisem@nt by adding a proviso to section 
44 of the Madras Religious Endowments Act, requiring that all grants 
of land held by Uevadasis on condition of service be enfranchised in 
favour of the present holders thereof and that they he not required to 
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perform any service ın temples The Select Committee consider that such 
a bald provision would be unworkable ın practice, and that in addition a pro- 
ccdure should be provided for the enfranchisement of the various classes of 
Devadasi inams, which may consist either of land or assignment of land reve- 
nue granted by the State or by private persons They have accordingly recom- 
mended the insertion after section 44 of a new section instead of a mere pro- 
viso, laying down a procedure for the enfranchisement of inams granted by 
Government as well as by private individuals and declaring that on such en- 
franchisement the Devadas: shall be entitled to enjoy the inam free from the 
obligation of service. In the case of inam granted by the Government, the 
Committee have provided for the payment of quit-rent by the Devadasi to the 
temple, while in the case of post-settlement grants made hy proprietors of 
estates and grants made by ryotwari landholders as well as by the temples 
themselves, they have thought it fair and equitable that the Devadasi who 
is freed from her obligation to do service and allowed to take a free-hold 
in the lands in her possession, should pay a rent to be fixed by the Collector 
to the temple concerned The Committee have empowered the Local Gov- 
ernment to make rules for the imposition of the quit-rent on inams granted 
by the State, while for the fixing of the rents on other inams the Committee 
have.incorporated in the Bill provisions analogous to those contained in 
section 40 of the Madras Estates Land Act for the fixing of money rents.’’ 
—See Fort St George Gazette, Part IV, 11th December, 1928, pp 1929-30 


> [19h May, 1929.] 


An Act further to amend the Madras Hindu Religious Endow- 
ments Act, 1926. 


WHEREAS it is expedient to put an end to the present practice 
of dedication of young girls as devadasis for service in Hindu 
temples in the Presidency of Madras; 

AND WHEREAS the enfranchisement or freeing of lands helu 
by them on condition of service in the said temples from such 
condition will be an effective step in doing so; f 

AND WHEREAS it is expedient further to amend the Madras 
Hindu Religious Endowments -Act, 1926, tor these purposes; 

AND WHEREAS the previous sanction of the Governor-General 
has been obtained to the passing of this Act; 

It is hereby enacted as follows :— 

1. This Act may be called THe Mapras HINDU RELIGIOUS 
ENDOWMENTS (AMENDMENT) Act, 1929. 

2. After section 44 of the Madras Hindu Religious Endow- 
ments Act, 1926, the following section shall be inserted, namely :— 


“44A. (1) (a) (i) Where the remuneration for any ser- 
vice to be performéd by a devadasi in a temple consists of lands 
granted or continued in respect of, or annexed to, such service by 
the Government, the Local Government shall enfranchise the said 
lands from the condition of setvice, by the imposition of-quit-rent ; 
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(11) Where the remuneration for such seivice consists of an 
assignment of land revenue so granted or continued, the Local 
Government shall enfranchise such assignment of revenue from 
the condition of service: 

Provided that where, at the tme when proceedings are taken 
under this sub-section, the devadasi is herself the owner of the 
lands in respect of which the assignment of revenue has been made, 
enfranchisement shall be effected and quit-rent imposed in the 
manner laid down in sub-clause (i); 


(iit) Where the remuneration for such seivice consists in 
part of lands and in part of an assignment of land revenue, en- 
franchisement of the lands shall be effected in the manner laid 
down in sub-clause (i) and of the assignment of land revenue in 
the manner laid down in sub-clause (ii): 

Explanation.—For the purposes of this clause, a grant shall 
be deemed to consist of an assignment of land revenue in all cases 
in which the devadasi herself is not, at the time specified in the 
proviso to sub-clause (i1), the owner of the lands in question. 


(b) Entwranchisement under clause (a) shall be effected in 
accordance with such rules as the Local Government may make 
in this behalf and shall take effect as and from such date as the 
Local Government may fix.” 


(2) Where the remuneration for such service consists, in 
whole or in part, of lands or of produce of lands not falling under 
sub-section (1), the Local Government shall direct the Collector to 
determine the amount of rent payable on the lands ‘or the produce 
in question. The Collector shall thereupon, after giving notice 
to the parties concerned and holding such inquiry as may be pres- 
cribed by the Local Govermment, by an order determine the 
amount of rent, and in doing so, he shall have due regard to 


(a) the rent payable by the tenant for lands of a similar 
description and with similar advantages in the same village or 
neighbouring villages; and 

(b) the improvements, if any, effected by the devadasi, 
in respect of the lands: 


Such order shall be communicated to the parties concerned and 
also published in the manner prescribed. 


(3) The amount of rent fixed by the Collector under sub- 
section (2) may be questioned by petition presented to the Board 
of Revenue within three months of the date of the publication of 
the order under the said sub-section but subject to the result of 
such petition, the order of the Collector fixing the amount of rent 
under sub-section (2) shall be final andeshall not be liable to be 
contested in any court of law: i 
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Provided, however, that the Boaid of Revenue shall have 
power on sufficient grounds to entertain a petition presented after 
the expiration of the period of three months. 

(4) While determining the rent under sub-section (2), the 
Collector shall fix a date from which the order shall take effect and 
such lands or produce shall be deemed to have been freed from 
the condition of service as and from the date so fixed. 

(5) No obligation to render any service relating to any 
temple to which any devadasi may be subject by reason of any 
giant of land or assignment of land revenue or produce deiived 
from land, shall be enforceable on such land, assignment or pro- 
duce being enfranchised or freed, as the case may be, in the man- 
ner hereinbefore provided. 

(6) No order passed under sub-sections (1), (2) and (3) 
shall operate as a bar to the trial of any suit or issue relating to 
the right to enjoy the land or assignment of land revenue or pro- 
duce derived from land as the case may be. 

(7) (a) The quit-rent imposed under sub-section (1) shall 
be payable to the temple concerned. 

(b) The assignment of land revenue enfranchised under 
sub-section (1) or the rent fixed under sub-sections (2) and (3) 
as the case may be shall be payable tu the devadasi concerned 
during her lifetime and after her death to the temple concerned. 

(8) For the purpose of this section ‘devadasi’ shall mean 
any Hindu unmarried female, who is dedicated to a temple.” 


THE ANDHRA UNIVERSITY (AMENDMENT) ACT, 1929, 





Act No. VI or 1929. 
[5th April, 1929.] 
An Act to amend the Andhra Unwersity Act, 1925. 


WHEREAS it is expedient to amend the Andhra University Act, 
1925; it is hereby enacted as follows :— 

1. This Act may be called THe ANDHRA UNIVERSITY 
(AMENDMENT) Act, 1929. 

2. In section 2 of the Andhra University Act, 1925 (here- 
inafter referred to as ‘the said Act’)— 

` In clause (f) the words ‘Bellary, Anantapur, Cuddapah, Kur- 

nool or Chittoor’ skall be omitted; and the word ‘or’ shall be in- 
serted before the word ‘Nellore’. 

3. In section 3 of the said Act— 

In clause (1) the words ‘Bellary, Anantapur, Cuddapah, Kur- 
nool and Chittoor’ shall.be omitted; and the word ‘and’ shall be 
inserted before the word ‘Nellore’. 
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THE MADRAS PORT TRUST (AMENDMENT) ACT, 1929. 





Act No. VII or 1929. 


Preratory Nore —The following are extracts from the Statement of 
Objects and Reasons appended to the Bill No VII of 1929:—‘‘Under the 
Madras Port Trust” Act, 1905, as it stands at present (JI of 1905). ıt 19 not 
open to the Madras Port Trust to constitute reserve funds from which tem- 
porary loss of income or increase of expenditure or damage caused by 
fire, cyclones or other emergencies can be met. The ‘constitution of such 
a fund or funds has been found necessary It ıs proposed to add a new 
section after section 74 for that purpose. 


The opportunity has been taken to amend sections 64-B, 67, 68 and 70 
to carry out alterations consequent on the introduction of clause 10 of sec- 
tion 5 in 1923 by Madras Act IV of 1923, which enables the Board to issue 
sccurities in more than one form (viz.,) debentures, bonds, and stock certi- 
ficates Statement of Objects and Reasons, Fort St George Gaseite, 
Fart IV, p. 93, dated 19th February, 1929. 


[25th June, 1929.] 
An Act further to amend the Madras Port Trust Act, 1905. 


Wuereas it is expedient further to amend the Madras Port 
Trust Act, 1905, for the purposes hereinafter appearing; And 
whereas the previous sanction of the Governor-General has been 
obtained to the passing of this Act; it is hereby enacted as fol- 
lows :— 

1. This Act may be called THe Mapras Port Trust 
(AMENDMENT) Act, 1929. 


2. In clause (J+) of sub-section (1) of section 64-B of the 
Madras Port Trust Act, 1905 (hereimafter referred to as the said 
Act) for the word ‘debentures’ in both the places where it occurs, 
the words ‘Port Trust Securities’ shall be substituted. 


3. In section 67 of the said Act, for the expression ‘deben- 


ture-holders’ in both the places where it occurs the words ‘holders 
of Port Trust Securities’ shall be substituted. 


4. In section 68 of the said Act, for the words ‘debenture- 
holders of the Board’ occurring after the words ‘of the other’ the 
words ‘holders of Port Trust Securities’ shall be substituted. 


5. In sub-section (1) of section 70 of the said Act, for the 
words ‘the Board’s debentures’ the words ‘Port Trust Securities’ 
shall be substituted. ? 


6. In section 74 of the said Act, clauses (5), (6) and (7) 
shall be renumbered as clauses (6)? (7) and (8) respectively and 
the following shall be inserted as clause (}), namely :— 


‘(5) payments to reserve funds;’ 
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7. After section 74 of the said Act, the foliowing section shall 
be inserted, namely :— 


r 


“74-A. (1) The Board may, out of its surplus income, set 
apart, from time to time, such sums as it thinks fit as a reserve 
fund or funds, for providing for all or any of the following cases, 
namely :— ° 

(a) any temporary decrease of income; or 

(b) any temporary increase of expenditure; or 

(c) replacement expenditure; or 

(d) expenditure to make good loss or damage from fie, 
cyclone, shipwreck or other accident; or 


(e) any other emergency arising in the conduct of its work 
under this Act: 


Provided that the sums set apart annually in respect of, and 
the aggregate, at any tıme of, any such reserve fund shall not 
exceed such amounts as may from time to time be fixed in that 
behalf by the Local Government. š 


(2) Any such reserve fund or funds shall be invested 17 
the securities uf Lhe Government of India or in Port Trust Secu- 
Tities.” 


THE MIRZAPURAM AND PEDAGONNUR IMPARTIBLE 
; ESTATES ACT, 1929. 


Act No. VIII or 1929. 


Preratory Nors —The following extracts from the Statement of Ob- 
jects and Reasons would show the necessity for the passing of this Act -— 


“Sri Raja Venkata Ramayya Apparao Bahadur Garu, the Zamindar of 
Mirzapuram and Pedagonnur Estates, is one of the direct lineal descendants 
of the ancient rulers of Nuzvid. He’ also owns one-fourth and one-sixth 
shares in Medur and Nidadavole Estates respectively. 


The estates of Mirzapuram and Pedagonnur, which are proposed to 
be made umpartible, orginally formed part of the ancient Nuzvid zamın- 
dari which was dismembered in consequence of the decision of the Prvy 
Council in I.L.R. 2 Mad 128 by which the said zamindari was de- 
clared partible The original rulers of Nuzvid, though feudal chiefs in 
name, exercised almost complete sway over their terntory As regards 
the nature and chardtter of the Nuzvid estate both the District Court of 
Kistna, ag well as the High Court of Madras definitely found that the Nuz- 
vid zamindari was ancient and impartible, succession to which was govern- 
ed by the custom and law of pnmogeniture with the incidents of feudal or 
military tenure attached thereto. Even their Lordships of the Privy Cous- 
cil, who declared it partible mainly on the ground that its character was 
altered when it was divided into two estates, though this division was effected 


Insertion of 
new section 
74-A in 
Madras Act 
II of 1905. 


Establish- 
ment of 
reserve fund. 


Preamble, 


30 THE MADRAS LAW JOURNAL SUPPLEMENT, [virt oF 1929, 


nol by the partics themselves, but as a matter of State Policy and by 
the direct intervention of the State and under its orders, held that the estate 
was impartible, inalienable and feudal ın character until the time of the 
Permanent Settlement. 

The said Mirzapuram and Pedagonnur Estates yield an annual income 
of about Rs 1,00,000 paying a peishkush of Rs 8407-11-1 to the Government 
The said Raja Sr Venkata Ramayya Apparao Bahadur Garu, who 1s the 
sole owner of the estates, has expressed his desire and intention that the 
two estates should be held as impartiblé and inalicnable estates governed by 
the law of primogeniture and that they should not be dismembered so that 
the family custom, dignity and status should be upheld in his line 

The said Raya Sn Venkata Ramayya Apparao Bahadur Garu has at 
prcsent two minor sons Since only the Mirzapuram and Pedagonnur 
Estates are proposed to be made impartible, one-fourth and one-sixth sharcs 
of Medur and Nidadavyole Estates respectively and Bhimavole Estate which 
together yield an annual income of about Rs. 1,10,000 are ample provision 
for the second son and any male issue the present Zamindar may have in 
future. It may here be pointed out that when the zamindari of Doddappa- 
nayakanur was made impartible by Act II of 1918 the Zamindar had 
two sons, and that the estate of Vùyyur which was also made impartble by 
the samc Act 18 also a part of the Nuzvıd zamindar and as such stands 
exactly on the same footing as the Mirzapuram and Pedagonnur Estates 

As there are no legal impediments in the way of a Icgislative decla- 
lation as desired and as the present case falls within the principles under- 
lying the enactment of the Madras Act II of 1904, it 1s desirable that these 
estates should be included in Annexure I of the Schedule to the Madras 
Tmpartible Estates Act II of 1904 : 

The annexure below contains a list of the villages of Mirzapuram and 
Pedagonnur Estates —( Annexure omitted )—For! 5t George Gasetle, Part 
IV, p 134, dated 11th December, 1928 


[Sth July, 1929.] 


An Act to declare the Mirzapuram and Pedagonnur Estates to be 
tnipartible within the meaning of the Madras Impart.bee Estates 
Act II of 1904. 


WHEREAS it is expedient to declare that the Mirzapuram and 
Pedagonnur Estates aie impartible and their proprietor cannot 
exercise unrestricted powers of alienation in 1espect thereof; it is 
hereby enacted as follows :— 

1. This Act may be called “THe MIRZAPURAM AND PEDA- 
GONNUR [MPARTIBLE Estates Act, 1929.” : 


2. Notwithstanding any decision of courts, rule of law or 
enactment to the contrary, the Mirzapuram and Pedagonmur Esta- 
tes, in the Kistna and West Godavari districts, are hereby declared 
to be impartible estates within the meaning of the Madras Imparti- 
ble Estates Act II of 1904 and shall in the hands of their present 
owner as well as of his heirs and successors be subject to the 
provisions of that Act. e 


3. This Act shall not affect any alienation made or debt in- 
curred before the commencement of this Act, 
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THE ELLAMARRU AND PENJENDRA IMPARTIBLE. 
ESTATES ACT, 1929. 


Acrt No. IX or 1929. 


Preratory Nore —The following extracts from the Statement of Ob- 
jects and Reasons would show the necessity for the passing of this Act:— 


“Sri Raja Sobhanadri Apparao Bahadur Garu, the Zamindar of Ella- 
marru and Penjendra estates, is one of the direct lineal descendants of the 
“ ancient rulers of- Nuzvid He also owns one-fourth and one-sixth shares 
ın Medur and Nidadavole estates respectively. 


The estates of Ellamarru and Penjendra, which are proposed to be 
made impartible, originally formed part of the ancient Nuzvid zamindari 
which was dismembered in consequence of the decision of the Privy Coun- 
cil in I.L R. 2 Mad. 128 by which the said zamindari was declared 
partible. The original rulers of Nuzvid, though feudal chiefs in name, 
cacrcised almost complete sway over their territory As regards the nature 
and character of the Nuzvid estate both the District Court of Kistna as 
well as the High Court of Madras definitely found that the Nuzvid zamin- 
dam was ancient and impartible, succession to which was governed by the 
custom and law of primogeniture with the incidents of feudal or military 
tenure attached thereto Even their Lordships of the Prjyy Council, who 
declared it partible mainly on the ground that its character was altered 
when it was divided into two estates, though this division was effected 
not by the parties themseives, hut as a matter of State Polioy and by the 
direct intervention of the State and under ıts orders, held that the estate 
was impartible, inalienable and feudal in character until the time of the 
Permanent Settlement. 


The said Ellamarru and Penyendra estates yield an annual income 
of Rs 1,06,000 paying a peishkush of Rs 10,272-15-2 to the Government. "The 
said Sri Raja Sobhanadri Apparao Bahadur Garu, who is the sole owner 
of the estates, has expressed his desire and intention that the two estates 
should be held as impartible and inalienable estates governed by the law of 
primogeniture and that they should not be dismembered so that the 
family custom, dignity and status should be upheld in his line 


The said Sri Raya Sobhanadri Apparao Bahadur Garu has at present 
two minor sons Since only the Ellamarru and Penjendra estates are pro- 
posed to be made impartible one-fourth and one-sixth shares of Medur 
and Nidadavole estates respectively which together yielded an annual in- 
come of Rs. 1,30,000 are ample provision for the second son and any male 
usste the present Zamindar may have in future. It may here be pointed 
out that when the zamindari of Doddappanayakanur was made impartible by 
Act II of 1918 the Zamindar had two sons, and that the estate of Vuyyur 
which was also made impartible by the same Act is also a part of the 
Nuzyid xamindari and as such stands exactly on the same footing as the 
Ellamarrn and Penjendra estates. 

As there are no | impediments in the way of a legislative declara- 
‘tion as desired, and the present case falls within the principles under- 
Iing the enactment of the Madras Act II of 1904, it is desirable that these 
estates should be included in Annexure I of the Schedule to the Madras 
Impartible Estates Act II of 1904.6 . 

The annexure below contains a list of the villages of Ellamarru and 
Penjendra Estates ?’—(Anne&ure omitted )—lort St. George Gasette, Part 
1V, p. 136, dated 11th December, 1928. 
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[5th July, 1929. ] 
An Act to declare the Ellamarru and Penjendra Estates to be 
impartible witttin the meaning of the Madras Impartible Estates 
Act II of 1904. 

WHerEAs it is expedient to declare that the Ellamarru and 
Penjendra estates are impartible and their proprietor cannot exer- 
cise unrestricted powers of alienation in respect thereof; it is here- 
by enacted as follows :— 

1. This Act may be called “Tor ELLAMARRU AND PENJEN- 
DRA IMPARTIBLE Estates Act, 1929.” 

2. Notwithstanding any decision of courts, rule of law, or 
enactment to the contiary, Ellamarru and Penjendra estates, in 
the Kistna and West Godavari districts, are hereby declared to be 
impattible within the meaning of the Madras Impartible Estates 
Act II of 1904 and shall, in the hands of their present owner as 
well as his heirs and successors, be subject to the provisions of that 
Act. 

3. This Act shall not affect any alienation made or debt in- 
curred before the commencement of this Act. 

e 


THE MADRAS MEDICAL REGISTRATION (AMEND- 
MENT) ACT, 1929, ~ 


Act No. X or 1929. 


Prerarory Nore —The following extracts from the Statement of Ob- 
jects and Reasons would show the necessity for the passing of this Act :— 

“Under the existing Provincial Medical Registration Acts, practitioners 
1egistered ın any province are required to pay a fresh fee in the event of 
their seeking registration in any other province The only exemption is 
the Punjab Medical Registration Act, 1916 (Punjab Act Il of 1916), under 
which persons registered in other provinces are eligible for registration 
without further payment It is considered that reciprocal arrangements for 
the free registration in all provinces of practitioners whọ have once been 
registered in any province would remove the hardship and inconvenience in- 
volved by double payment of fees All Local Governments which were 
consulted by the Government of India in the matter have agreed to this 
course. This Bill provides for the amendment of the Madras Medical Re- 
gistration Act, 1914 (Madras Act IV of 1914), so as to permit the registra- 
tion without fees on a reciprocal basis in the Madras Presidency of practi- 
tioners registered ın other provinces The same principle will apply also to 
the payment of fees for the registration of any additional qualification ob- 
tained subsequent to the original registration ’’—Statement of Objects and 
Reasons, Fort St George Gasette, Part IV, 19th February, 1929. 


[24th June, 1929.] 
An Act to amend the Madras Medical Registration Act, 1914. 
WHEREAS it is expedient to amend the Madras Medical Re- 
gistration Act, 1914, for the purpose hereinafter appearing; it is 
hereby enacted as follows :— 
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1. This Act may be called THe Mapras MEDICAL REGISTRA- 
TION (AMENDMENT) Act, 1929, . 

2. The first paragraph of section 14 of the Madras Medical 
Registration Act, 1914, shall be renumbered as slib-section (1) 
and the second paragraph of the said section as sub-section (2) 
thereof and after sub-section (2) as renumbered the following shall 
be inserted as sub-section (3), namely :— 

“(3) Nothing in sub-section (1) or (2) shall be deemed to 
apply to any person whose name has been registered for the pri- 
mary or additional qualification, as the case may be, under any Act 
for the registration of medical practitioners for the time being in 
force in any part of British India, if the said Act prévides for the 
registration of persons registered under this Act without the pay- 
ment of any fee for the primary or additional qualification as the 
case may be.” 


THE MADRAS SERVICES COMMISSION ACT, 1929, 





Act No. X1 or 1929, ° 


Prerarory Nore —The following extracts from the Statement of Ob- 
jects and Reasons would show the necessity for the passing of this Act:— 
“A Public Service Commission has been established by -the Secretary 
of State in Council under section 96-C of the Government of India Act for 
the recruitment of officers to the All-India and Central Services, and also 
for advising the Governor-General ın Council regarding the disposal of 
appeals and memorials presented by individual officers. It"1s considered 
necessary and expedient that a Commission exercising similar: functions as 
regards thé Public Services in the Madras Presidency should be established. 
This Bill-follows the lines of section 96-C of the Government of India Act 
and the rules framed by the Secretary of State in Council regarding the 
functions of the said Public Service Commission. 
i NOTES ON CLAUSES 


Clause 3—The language of this clause is an adaptation of the language 
ol section 96-C of the Government of India Act 


Pari I[{—The provisions of this Part are similar to the corresponding 
provisions in the rules relating to the Public Service Commission. 

Clause 20—Besides providing specifically for certain common species 
of undue influence, the explanation of that term contains a gencral provi- 
sion adapted with slight modification from the definition of ‘undue in- 
fluence’ ın section 2 of the Corrupt and Illegal Practices Prevention Act, 
1883 (46 & 47 Victoria, Chapter 51).—Fort St George Gazette, Part IV, 
dated 22nd January, 1929. 


° [54 October, 1929.] 

Wuerkeas the Secretary of State for India in Council has 

made a rule authorizing the local legislature, subject to certain con- 

ditions and restrictions, to make laws for the establishment, and 

for determining the funetions, of a Commission to regulate the 
Public Services of the Presidency of Madras; 
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AND WHEREAS it is necessary and expedient to establish a 
Commission for discharging the functions hereinafter specified in 
relation to the said Services; 


AND WHEREAS the previous sanction of the Governor-General 
has been obtained to the passing of this Act; it is hereby enacted 


as follows :— 
PART I. 
CHAPTER I.—PRELIMINARY. 
Short title, 1. (a) This Act may be called THE Mapras Services Com- 
extent and Mission Act, 1929. 
commence- P 
mont. (b) It extends to the whole of the Presidency of Madras. 
(c) It shall come into force on such date as the Local Gov- 
ernment may, by notification in the Fort St. George Gasette, 
appoint. i 
Definitions. 2. (1) In this Act, unless there is something repugnant in 


the subject or context— $ 
i (a) ‘Commission’ means ‘The Madras Services Commis- 
sion’ establishêd under this Act; 

(b) ‘Chairman’ means the Chairman of the Commission re- 
ferred to in clause (a); 

(c) ‘Member’ means a member of the Commission referred 
lo in clause (a); and 

(d) “Public: ‘Service Commission’ means the ERE 
established. sinder ` Section 96-C of the Government of India - Act. 


(2) In- this Act, the terms ‘All-India service’; orevintial 
service’, “subordinate service’ and ‘special post’ shall have the same 
meaning as they have in the rules made under sub-section (2) of 
section 96-B of the Government of India Act by the Secretary of 
State for India in Council, the Governor- General in Council or the 
Local Government. 


~ ` 


CHAPTER 11—CoNSTITUTION, STRENGTH, SALARIES AND STAFF OF 
THE MADRAS SERVICES COMMISSION. 


Establishment 3. There shall be established for the Presidency of Madras 
on sadra a Commission named ‘The Madras Services Commission’ consist- 
Commission. ing of a Chairhnan and two other members for performing the func- 

tions hereinafter specified in this Act in respect of the Public ser- 


vices in the said Presidency. a 


Appointment 4. (1) The Chairman and the other members of the Com- 


ph ech tata mission shall be appointed and may be removed from office by the 
(a3 e a y . 
marana | Governor in Council: 


members. 


Provided that no order of removal Shall be made without the 
. personal concurrence of the Governor of Madras. 
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(2) No person shall be appointed to be the Chairman or 
a member, and no Chairman or member shall continue to hold office 
as such, after he has completed 60 years of age. 


(3) No person shall be appointed to be the Chairman or a 


member unless he has previously given an undertaking in writing to- 


the effect that he will not, either during or after his service on the 
Commission, accept any other offce under the Crown in India 
except— 

(a) if appointed as the Chairman, the office of Chairman 
or member of the Publice Service Commission ; and 

(b) if appointed as a member, either of the offices men- 
tioned in clause (a) or the office of Chairman of the Commission. 

(4) No chairman or member shall hold during his service 

on the Commission any other office under the Crown in India. 

Nothing in this sub-section shall, however, bar the Chairman 
or other member having a lien on his post on the Commission while 
holding the office of Chairman or member of the Public Service 
Commission, or the office of Chairman of the Commission, as the 
case may be. : 

5. There shall be paid to the Chairman a salary of three 
thousand rupees per mensem and to each of the other members a 
salary of two thousand rupees per mensem. 

Nothing in this section shall prevent a Chairman or other mem- 
ber who at the time of his appointment as such is a retired Gov- 
ernment servant from drawing his pension from Government in 
addition to his salary under this section. 

6. The Commission may, in its discretion, appoint a Secre- 
tary to the Commission, on such salary not exceeding one thous- 
and and five hundred rupees per mensem as it thinks fit: 

Provided that, if the person so appointed is at the time of his 


appointment a Government serVant, his salary shall be fixed with. 


the previous sanction of the Local Government. 

7. It shall be lawful for the Commission and it is hereby em- 
powered to employ such persons as it may deem necessary and 
incur expenditure for such employment as well as for contingen- 
cies, supplies and services and for other expenscs connected with its 
work, up to an aggregate sum of one thousand rupees per mensem: 

Provided that if any person so employed is at the time of his 
appointment a Government servant, his salary shall be fixed with 
the previous sanction of the Local Government. 


PART II.—FUNCTIONS OF THE COMMISSION. 
CHAPTER II].—FUNCTIONS OF THE COMMISSION AS TO RECRYITMENT. 


8. The Commission-shall advise the Local Government on any 
question which the Local Government may refer to it in connexion 
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with the recruitment to any provincial or subordinate service or 
special post. 

9. Where any competitive examination is to be held in India 
for the purpose of recruitment to any provincial or subordinate 
service or special post, the Commission shall— 

(i) advise the Local Government in regard to the regu!ations 
prescribing— 

(a) the qualifications of candidates, 
(b) the conditions of admission to the examination, and 
(c) the syllabus of the examination ; 

(ii) announce the number of vacancies to be filled from, 
among the candidates for the examination; 

(iii) make all arrangements for the actual conduct of the 
examination ; 

(iv) arrange the candidates in order of merit on the results 
of the examination; and 

(v) forward a list of the candidates so arranged to the Local 
Government. 

10. Where recruitment to any provincial or subordinate service 
or special post is to be made by selection in India the Commission 
shall— 

(i) advise the Local Government in regard to the regula- 
tions prescribing the qualifications of candidates and the submis- 
sion of applications; 

(ii) announce the number of vacancies, and invite applica- 
tions; * 

(iii) consider all applications received and interview such 
candidates as it considers most suitable for appointment; and 

(iv) submit to the Local Government a list consisting of 
such number, as the Local Government may fix, of the candidates 
whom the Commission considers most suitable for appointment 
arranged in the order of preference: 

Provided that in case the appointment is to be made by th: 
Local Government, the Local Government may, if they think fit, 
appoint an officer to be present at the interview referred to in clause 
(ili). 

11. Where recruitment to any permanent post in a provincial 
service is to be made by promotion from a subordinate service, the 
Commission shall— i K 

(i) consider the claims of candidates nominated by the head 
of the department; z 

(it) thereafter advise the Local Government in respect of 
each candidate nominated whether his qualifications are sufficient 
and whether his record proves him to have the character and 
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ability requisite for the service to which it is proposed to appoint 
him; and 
(iii) arrange the candidates in order of preference. 


12. In the exercise of its functions under sections 9, 10 and 
11 the Commission shall observe the rules, if any, made by the 
Local Government regarding the constitution of or recruitment to 
any provincial or subordinate service or special post under sub- 
section (2) of section 96-B of the Government of India Act. 


CHAPTER I1V.—FUNCTIONS OF THE COMMISSION TO HOLD EXAMINA- 
TIONS FOR PROBATIONERS AND PERSONS ALREADY IN THE 
SERVICE OF (GOVERNMENT. 


13. Where any examination is to be held in Tndia to deter- 
mine whether probationers or officers already in the service of the 
Local Government have sufficient knowledge of any language or 
of any law, rules or orders which they may be called upon to ad- 
minister, or possess any other qualifications including sufficient skill 
in equitation, which can be tested by examination, to justify their 
appointment to or promotion in an All-India, provincial or subor- 
dinate service or a special post, the Commission skall— 

(1) advise the Local Government in regard to regulations 
prescribing— 
(a) the conditions of admission to the examination, 
(b) the syllabus of the examination, and 
(c) the percentage of marks to be obtained for passing the 
examination ; 
(ii) make all arrangements for the actual conduct of the 
examination ; 
3 (iii) arrange the successful candidates in order of merit; 
an 
(iv) publish the results in the Fort St. George Gazette: 


Provided that the Commission shall not undertake any duties 
under this section in respect of an officer of an All-India service 
or of any other officer appointed by the Secretary of State in Coun- 
cil or the Governor-General in Council save with the general ər 
special approval of the Governor-General in Council or in the case 
of persons appointed by the Secretary of State in Council, of the 
Secretary of State in Council 


CHAPTER V.—FUNCTIONS OF THE COMMISSION IN REGARD TO 
° DISCIPLINARY CASES. 


14. The provisions of this chapter shall not apply to any 
person in the Civil Service gf the Crown in India other than a 
member of a provincial or subordinate service or the Holder of a 
special post under the*administrative control of the Local Gov- 
ernment, 
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15. The Local Government shall— 
(1) before considering any appeal presented to them under 
the rules made in that behalf under sub-section (2) of section 96-B 
of the Government of India Act against any order— 
(a) of censure, 
(6) withholding an increment or promotion, 
(c) of reduction to a lower post, 
(d) of suspension, 
(e) of removal, or 
(f) of dismissal, or 
(ii) before passing any original order— 
(a) withholding an increment or promotion, 
(b) of reduction to a lower post, 
(c) of removal, or 
(d) of dismissal, 
consult the Commission in regard to the order to be passed: 
Provided that it shall not be necessary for the Lucal Gov- 
cmment to consult the Commission in any case— 


(a) relating to the termination of probation, 

(b) rel@ting to the reversion to his permanent post of an 
officer officiating in a higher post, 

(c) relating to the termination of the employment of any 
officer in accordance with the terms of his contract of employment, 
or 

(d) in which the Commission has, at anv previous stage, 
given advice as to the order to be passed and no fresh question 
has thereafter arisen for determination. 


16. The Local Government may consult the Commission as 
to the orders to be passed on any memorial submitted to them by 
any person to whom the provisions of this Chapter apply. 

17. In any case in which the advice of the Commission is 
sought under section 15 or 16, the record oi the case shall be 
forwarded to the Commission and the opinion given by the Com- 
mission shall form part of the record of the case and shall be 
communicated to the officer or officers concerned along with the 
orders of the authority empowered to pass orders on the case. 

PART TIH 


CHAPTER VI.—MISCELLANEOUS. 


18. The proceedings of the Commission shall not be invali- 
dated by any vacancy in the office of the Chairman or a membei. 


19. The salaries referred to im sections 5 and 6 and the 
expenditure incurred under section 7 shall be defrayed from the 
‘provincial revenues of the Local Government, 
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20 Within six months of the end of each financial year the 
Commission shall present to the Local Government a report on its 
proceedings during such financial year and the report shall be 
brought up by the Local Government for the consideration of the 
Legislative Council. 

21. (1) The Local Government may make rules to carry oul 
all or any of the purposes of this Act and noi inconsistent there- 
with. 

(2) In particular and without prejudice to the generality 
of the foregoing power, the Local Government may make rules 
prescribing the procedure to be adopted by the Commission. 

(3) Rules made ander this section shall be published in 
the Fort St. George Gasette and laid in draft before the Madras 
Legislative Council for a period of three months while the Council 
1s in session and shall on the expiry of such penod be republished 
and upon such re-publication take effect as if enacted in this Act. 


THE MADRAS UNIVERSITY (AMENDMENT) ACT, 1929. 
e 


Act No. XII oF 1929. 
An Act to amend the Madras Untversity Act, 1923. 
WuUEREAS it is expedient to amend the Madras University 
Act, 1923, for the purposes Her pinati appearing ; it is hereby en- 
acted as follows :— 
1. This Act may be called Tue MADRAS UNIVERSITY 
(AMENDMENT) Act, 1929. 
2. In section 2 of the Madras University Act, 1923 (here- 
ina{ter referred to as the said Act)— 
(1) afler clause (c), the following clause shall be inserted, 
namely :— 

“(co) ‘Honowrs College’ means a first-grade college in 
which provision 1s made for Honours or post-graduate cuurses of 
study leading up to the higher degrees of the University ;” 

(ii) after clause (e), the following clause shall be inserted, 
namely :— 

“(ee) ‘Oriental College’ means an institution in which 
provision is made* for courses of study in oriental learning only 
and for the preparation of students for degrees, titles, or diplomas 
of the Univer in such learning, in accordance with the regula- 
tions ;’ ° 

(iii) in clause (M, after the words | ‘prescribed by’ the words 
‘this Act or’ shall be inserted ; 
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(iv) after clause (g), the following clause shall be inserted, 
namely :— Žž . 

“(gg) ‘Professional College’ means a college in which 
are provided courses of study leading up to the professional de- 
grees of the University ;” 

(v) for clause (V+), the following clause shall be substituted, 
namely :— i 

“() ‘Registered graduates’ means graduates registered 
under this Act or the Indian Universities Act, 1904;” 

(vi) in clause (g), tor the words ‘constituent college or of 
an affuiated college’ the words ‘constituent, affiliated or oriental 
college’ shall be substituted ; 

(vii) for clause (j), the following clause shall be substi- 
tuted, namely :— 

(j) ‘Teachers’ means such professors, readers, lectu- 
rers and other persons giving instruction in constituent, affiliated 
or oriental colleges or in hostels as may be declared by the Statutes 
to be teachers,” and 

(viii) in clause (#), after the words “means a,” the words 
“whole-time or part-time” shall be inserted. 

3. In sub-section (1) of section 3 of the said Act, the 
words ‘and the Council of Affiliated Colleges’ shall be omitted, 
and after the words ‘the Syndicate,’ the word ‘and’ shall be insert- 
ed. 

4. After section 4 of the said Act, the following section shall 
be inserted, namely :— 


“4-A. The University shall have the following powers, 
namely :— 


(1) to provide for instruction and training in such branches 
ot learning as it may think fit and to make provision for research 
and for the advancement and dissemination of knowledge; 


(2) to establish, maintain and manage Institutes of Re- 
search ; 


(3) to make such provision as will enable constituent, affi- 
liated and oriental colleges to undertake specialization of studies 
and to organize common laboratories, libraries and other equip- 
ment for research work; 

(4) to institute professorships, readershigs, lectureships, and 
any other teaching posts required by the University and to appoint 
fersons to such professorships, readerships, lectureships, and other 
teaching posts; . 


(5) to institute degrees, titles, diplomas and other academic 
distinctions; 
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(6) to hold examınations and to confer degrees, titles, dip- 
` lomas and other academic distinctions on persons who— 


(a) shall have pursued an approved course of study in a 
constituent, affiliated or oriental college unless exempted therefrom 
in the manner prescribed by the Statutes and shall have passed the 
prescribed examinations of the University; or 


(b) shall have carried on research under conditions 
prescribed ; 


(7) to confer honorary degrees or other distinctions unde 
conditions prescribed ; i 

(8) (a) to institute, maintain and manage constituent col- 
leges, to recognize colleges not maintained by the University as con- 
stituent colleges, to allow colleges recognized by the University be- 
fore the passing of this Act to continue to exercise the rights and 
privileges conferred on them by such recognition and any further 
tights conferred by or under this Act and to withdraw recognition 
from colleges ; 


(b) to approve institutions as oriental colleges, to allow in- 
stitutions approved by the University before the passing of this 
Act to continue to exercise the rights and privileges conferred on 
them by such approval and any further rights conferred by or 
under this Act until such time as they may be transferred to, other 
Universities and to withdraw approval from institutions; 


(9) to affiliate to itself colleges outside the limits of the 
University, to allow colleges affiliated to the University. before ‘he 
passing of this Act to continue to exercise the rights and privileges 
conferred on them by the affiliation and any furthe® rights con 
terred by or'under this Act until such time as they may be trans- 
ferred to other Universities and to withdraw affiliation from col- 
leges; : 

(10) to recommend to the Local Government the recogut- 
tion of any local area as a University centre; 

(11) to establish, maintain and manage hostels, to recog- 
nize hostels not maintained by the University and to withdraw re- 
cognition therefrom ; 

(12) to hold and manage endowments and to institute 
and award fellowships, travelling fellowships, scholarships, 
studentships, bursaries, exhibitions, medals and prizes; 


(13) to fix fees and to demand and receive such fees as 
may be prescribed ; 


(14) to create and manage an affiliated college fund; 


(15) to make grants from the funds of the University for 
the maintenance of a University Training Corps; 
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(16) to exercise such control over the students of the Uni- 
versity through the colleges as will secure their health and well- 
being ; - 

(17) to institute and provide funds for the maintenance of— 

(a) a Publicaton Bureau; 

(b) an Employment Bureau; 

(c) Students’ Unions; 

(d) University Extension Boards; and 
(e) University Athletic Clubs; 

(18) to co-operate with other Universities and other au- 
tLoritics in such manner and for such purposes as the University 
uay determine; and 

(19) generally to do all such other acts and things as may 
be necessary or desirable to further the objects of the University.” 

5. In sub-section (1) of section 5 of the said Act— 

(i) for the words ‘creed or class’, the words ‘creed, class, 
or political views’ shall be substituted; and 

(ii) fo the words ‘relating to religious belief or profession’ 
the words ‘relating to religious belief or profession or political 
views’ shall be substituted. 

6. For section 6 of the said Act, the following section shall be 
substituted, namely :— 
pe 

“o. No attendance at instruction given in any institution other 
than that conducted, recognized or approved by the University shall 
qualify for admission to any examination of the University.” 


Ta 


7. In sub-section (2) of section 7 of the said Act, for the 
words ‘associated with,’ the words ‘maintained, recognized or ap- 
proveļ by or affliated to’ shall be substituted and the words ‘or 
done’ occurring after the words ‘work conducted’ shall be omitted. 


8. For section 8 of the said Act the following section shall 
be substituted, namely :— 


“3 The following shall be the officers ‘of the University :— 
(1) The Chancellor; 
(2) The Pro-Chancellor; e 
(3) The Vice-Chancellor; es 
(4) The Registrar; and 
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(5) Such other persons as may be declared by the Statutes 
to be officers of the University.” 
9. -In sub-section (1) of section 9 of the said Act, for the 
first sentence the following sentence shall be substituted, namely :-— 
“The Governor of Madras shall be the Chancellor of the Uni- 
versity.” 


10. For sub-section (1) of section 10 of the said Act the 
following sub-section shall be substituted, namely :— 

“10. (1) The Minister administering the subject of educa- 
tion for the time bing shall be the Pro-Chancellor of the Univer- 
sity.” 

11. In section 11 of the said Act— 

(i) in sub-section (1), for the words ‘five persons’ the 
words ‘three persons,’ and for the words ‘shall be prescribed’ the 
words ‘may be prescribed by the statutes’ shall be substituted; and 

(ii) in sub-section (2)— 

(a) for the word ‘Where’ the word ‘When’ shall be sub- 
stituted; and - í 

(b) for the words ‘carrying on the duties’ the words 
‘exercising the powers and performing the duties’ shall be sub- 
stituted. 


12. In section 12 of the said Act— 

(1). in sub-section (1), the words ‘and of the Council of Aff- 
liated Colleges’ shall be omitted and after the words ‘the Syndicate,’ 
the word ‘and’ shall be inserted; the word ‘at’ occurring between 
the word ‘address’ and the words ‘any meeting’ shall be omitted; 
and - 4 

(ii) in sub-section (3), the words ‘and the Council of Affi- 
liated Colleges’ shall be omitted and after the words ‘the Syndi- 
cate,’ the word ‘and’ shall be inserted. 


13. After section 12 of the said Act, the following section 
shall be inserted, namely :— 


~ 


‘12-A. (1) The Registrar shall be a whole-time paid officer of 
the University appointed by the Syndicate for such period and on 
such terms as may be prescribed by the Statutes. 


(2) The Registrar shall exercise such powers and perform 
such duties as may*be prescribed.” 
14. In section 13 of the said Act— 
(i) at the end of clause (5), the word ‘and’ shall be in- 


serted ; 
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(ii) clause (6) shall be omitted and clause (7) re-numbered 
as (6); and 
(iii) in clause (6) as so re-numbered, for the word ‘autho- 
rities’ where it first occurs, the word ‘bodies’ shall be substituted. 
15. For section 14 of the said Act the following section shall 
be substituted, namely :— 


“14. (a) The Senate shall consist of the following persons, 
namely :— 
Crass J—Iix-orFtcio MEMBERS. 

(1) The Chancellor; 

(2) The Pro-Chancellor ; 

(3) The Vice-Chancellor ; 

(4) The Director of Public Instruction, Madras; 

(5) The Principals of first-grade colleges ; 

(6) The Principals of professional colleges , 

(7) The whole-time University Professors paid from Uni- 
versity funds or endowments; and 

(8) Members ot the Syndicate wliu are not otherwise mem- 
bers of the Senate. 

Crass 1I—LiFe MEMBERS. 


(1) Such number of persons not exceeding ae as may be 
nominated by the Chancellor to be life members on the ground 
that they have rendered eminent services to education; and 


(2) All persons who make a donation of not less than 
Rs, 25,000 to or for the general purposes of the University. 


Cuass III—OTHER MEMBERS. 


(1) Thirty members elected by registered graduates from 
among themselves according to the principle of proportional re- 
presentation by means of the single transferable vote. 

(2) Twenty members elected by the Academic Council from 
among its own body, of whom not less than ten shall be teachers 
of affiliated colleges. : 

(3) Twelve members elected by the non-official members of 
the Legislative Council of Madras from among themselves. 

(4) Tive persons elected from among themselves by the 
Principals of second-grade colleges affiliated to the University and 
three persons elected from among themselves by Headmasters of 
High Sohools recognized by the L&cal Government. 

(5) Four members elected by the. Corporation of Madras 
from among its own body. 
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(6) Two members for each district, one elected by the mem- 
bers of the District Board from among themselves and the other by 
the Municipal Councillors of the Municipalities in the district 
from among themselves. 

(7) Two members elected by the Madras Chamber of Com- 
merce and two members elected by the Southern India Chamber 
of Commerce. 

(8) Two members elected by the Madras Landholders’ As- 
sociation. 

(9) Two members elected by the Muhammadan Educational 
Association of Southern India. 

(10) Every association making a donation of not less than 
Rs. 25,000 and every person making a donation of not less than 
Rs. 10,000 but not amounting to Rs. 25,000 or more to or for 
the general purposes of the University shall be entitled to nominate 
one member to the Senate who shall be a member for five years and 
if such member vacates his office before the expiry of the period of 
five years, another member may be nominated in his place by the 
association or person concerned, who shall hold office for the resi- 
due of such period, and the same provision shall apply i in all cases 
of vacancies arising before the expiry of such ‘period. 

(11) Thirty members nominated by the Chancellor, of whom 
not less than twenty shall be nominated to secure the representation 
of the depressed and backward classes and of other minorities not 
otherwise adequately represented; and 

(12) One member to represent each of the chief Indian lan- 
guages in the Presidency, to be nominated by the Chancellor. 

(b) Save as otherwise provided, elected and nominated mem- 
bers of the Senate shall hold office for a period of three years from 
the date of the election or nomination, as the case may be; 

Provided, however, that no member elected in his capacity as 
a member of a particular electorate shall hold office for a longer 
period than three months after he has ceased to be such member 
unless meanwhile he again becomes a member of that electorate; 

Provided also that where an elected or nominated member of 
the Senate is appointed temporarily to any of the offices by virtue 
of which he is entitled to he a member of the Senate ex-officto, he 
shall,’by notice in writing signed by him and communicated to the 
Vice-Chancellor within seven days from the date of his taking charge 
ot his appointment, choose whether he will continue to be a member 
of the Senate by virtue of his election or nomination or whether he 
will vacate officeeas such member and become a member er- 
officio by virtue of his appointment and the choice shall be conclu- 
sive. On failure to make such choice, he shall be deemed to have 
vacated his office as an elecfed or nominated member.. 

(c) When a person ceases to be a member of the Senate he 
shall cease to be a member of any of the authorities of the Univer- 
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sity of which he may happen to be a member by virtue of his mem- 
Lership of the Senate.” 

16. For section 15 of the said Act, the following section shall 
be substituted, namely :— 


“15. The Senate shall be the supreme governing body of the 
University and shall have power to review the action-of the Syn- 
dicate and of the Academic Council save where the Syndicate and 
the Academic Council have acted in accordance with powers con- 
ferred on them under this Act, the Statutes, the Ordinances or the 
Regulations and shall exercise all the powers of the University 
not otherwise provided for and all powers requisite to give effect 
to the provisions of this Act: l 

Provided that if any question arises whether the Syndicate or 
the Academic Council has acted in accordance with such powers 
as aferesaid or not, the question shall be decided by a resolution 
passed by two-thirds of the number of members present and voting 
at a meeting of the Senate and the decision-shall be final.” 

17. For se€tion 16 of the said Act, the following section shall 
be substituted, namely :— 


“16. In particular and without prejudice to the generality of 
the powers conferred by section 15, the Senate shall have the fol- 
lowing powers, namely :— 

(1) to make Statutes and amend or repeal the same; 

(2) to modify or cancel Ordinances and Regulations in the 
manner-prescribed by this Act; 

(3) to make such provision as will enable constituent, affi- 
liated and oriental colleges to. undertake specialization of studies 


- and to organize common laboratories, libraries and other equipment 


for research work; . 

(4) to provide for instruction and training in such bran- 
ches of learning as ‘it may think fit; 

(5) to institute and maintain Constituent Colleges, to pres- 
cribe in consultation with the Academic Council the conditions of 
recognition as Constituent Colleges, of Colleges not maintained by 
the University, to allow Colleges recognized by the University be- 
fore the passing of this Act to continue to exercise the tights ar ` 
privileges conferred on them by the recognitian and any further 
rights conferred~by or ander this Act and to withdraw recognition 
therefrom ; - 

(6), to prescribe in consultation with the Academic Council 
the conditions fon approving as Oriental «Colleges institutions in 
which provision is made for courses of study in Oriental Learning 
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only and for the preparation of students for degrees, titles or dip- 
lomas of the University, and to allow Oriental insututions approved 
by the University before the passing of this Act to continue to 
exercise the 1ights and privileges confeired on them by such ap- 
proval and any further rights conferred by or under this Act until 
they are transferred to other Universities and to withdraw such 
approval ; 

(7) to provide for research and the advancement and dis- 
semination of knowledge; 


(8) to institute, after consultation with the Academic Coun- 
cil, professorships, readerships, lectureships and any other teaching 
posts required by the University ; 


(9) to establish, equip and maintain University laboratories, 
libraries and Institutes of Research; 


(10) to prescribe in consultation with the Academic Coun- 
cil the conditions of affiliation to the University of Colleges out- 
cide the limits of the University, to allow colleges affiliated to the 
University before the passing of this Act to continue to exercise the 
rights and privileges conferred on them by the affiliation and any 
further rights conferréd by or under this Act until they are trans- 
ferred to other Universities and to withdraw affiliation from col- 
leges ; 

(11) to provide after consultation with the Academic Council 
such lectures and instriction for students of the constituent affi- 
liated and oriental colleges of the University as the Senate may 
determine and also to provide for lectures and instruction to per- 
sons not being students of the University and to grant diplomas 
to. them; 


(12) to provide for the inspection of all colleges and hostels; 

(13) to institute degrees. titles, diplomas and other acade- 
mic distinctions ; — 

(14) to confer degrees, titles, diplomas and other academic 
distinctions on persons who— 


(a) shall have pursued an approved course of study in a 
constiluent, affiliated or omental college or have been exempted 
therefrom in the manner prescribed by the statutes and shall have 
passed the prescribed examinations of the University, or 


(b) shall have carried on research under conditions pres- 


cribed ; 


(15) to confer honorary degrees or other distinctions on 
the recommendation of not less than two-thirds of the members of 
the Syndicate ; 


(16) to establish and maintain hostels; 


Amendment 
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(17) to institute, after consultation with the Academic Coun- 
cil, fellowships, travelling fellowships, scholarships, Sindenrela, 
bursaries, exhibitions, medals and prizes; 


(18) to prescribe the fees to be charged for the recog - 
and affiliation of colleges, for admussion to the examinations, de- 
grees and diplomas of the University, for the registration of the 
graduates and for all or any of the purposes specified in section 
4+A of this Act; 

(19) to consider and take such action as it may deem fit on 
the annual report, the annual accounts and the financial estimates; 


(20) to create and manage an affiliated college fund an. 
make statutes therefor; 


(21) to imstitute, after consultation with the Academic 
Council, a Publication Bureau, an Employment Bureau, Students’ 
Unions, University Extension Boards and University Athletic 
Clubs; 


(22) to enter into any agreement with the Government or 
with a private management for assuming the management of any 
institution and for taking over its properties and habilities or for 
any other purpose not repugnant to the provisions of this Act; 


(23) to make statutes regulating the mcthod of election to 
the authorities of the University and the procedure at the meeting 
of the Senate, Syndicate and other authorities of the University 
and the quorum of members required for the transaction of busi- 
ness by the authorities of the University other than the Senate ;: 


(24) to recommend to the Local Government the recogni- 
tion of any local area as a University centre; 


(25) to co-operate with other Universities and other autho- 
rities in such manner and for such purposes as it may determine; 
and 


(26) to delegate such of its powers as it may deem fit to any 
authority or authorities constituted under this Act.” 


18. For sub-section (1) of section 17 of the said Act thé fol- 
lowing sub-section shall be substituted, namely :— 


“17. (1) The Senate shall meet at least twice a year on dates 
to be fixed by the Vice-Chancellor. One of such meetings shall be 
called the annual meeting. The Senate may also meet at such other 
limes as it may, from time to time, determine p” 


19. (1) The paragraphs of section 18 of the said Act except 
the last paragraph shall be lettered as sub-section (a) of section 18 
and in the*sub-section as so lettered, under the head ‘Class I1—Other 
Members’— .. 


a“ 
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(a) in clause (2) for the word ‘three’ the word ‘six’ shall 
be substituted, and at the end of clause (2) the following words 
shall be added: ‘of whom ‘thiee shall be teachers of affiliated colle- 
ges and the 1est shall be persons other than teachers of affiliated 
colleges’ ; 

(b) clause (3) shall be omitted and clause (4) re-numbered 
as (3); and 

(c) after clause (3) as so re-numbered, the following pro- 
viso shall be inserted, namely :— 

“Provided that no whole-time University Professor or whole- 
time teacher of the University shall be eligible for election or no- 
mination as a member of the Syndicate.” 

(2) For the last paragraph of the said section, the following 
sub-sections shall be substituted, namely :— 

“(b) Save as otherwise provided, elected and nominated 
members of the Syndicate shall hold office for a period of three 
years from the date of the election or nomination as the case may 
be; ~- i 
Provided, however, that no member elected in his capacity as 
a member of a particular electorate shall hold office for a longer 
period than three months after he has ceased to be such methber, 
unless meanwhile he again becomes a member of that electorate ; 

Provided also that where an elected or nominated member of 
the Syndicate is appointed temporaiily to any of the offices by vir- 
tue of which he is entitled to be a member of the Syndicate esr- 
officio, he shall, by notice in writing signed by him and communi- 
cated to the Vice-Chancellor within seven days from the date of 
his taking charge of his appointment, choose whether he will con- 
tinue to be a member of the Syndicate by virtue of his election or 
nomination or whether he will vacate office as such member and 
become a member e+-officto by virtue of his appointment and the 
choice shall be conclusive. On failure to make such choice, he shall 
be deemed to have vacated his office as an elected or nominated 
member ; ; 

Provided also that a member of the Syndicate shall cease to be 
a member if he subsequently becomes a whole-time University Pro- 
fessor or whole-time teacher of the University. 

(c) When a person ceases to be a member of the Syndicate, 
he shall cease to be a member of any of the authorities of the 
University of which he may happen to be a member by virtue of 
his membership of the Syndicate.” 

20. For section 19 of the said Act the following section shall 
be substituted, namely :— 


“19. The Syndicate Shall have the following powers, namely :— 
(a) to make ordinances and amend or repeal the same; 
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(bL) to hold, conirol and administer the properties and funds 
of the University ; 


(c) to direct the form, custody and use of the common seal 
of the University ; 

(d) to regulate and T all matters concerning the 
University in accordance with this Act, the Statutes, the Regula- 
tions and the Ordinances; 


(e) to frame the financial estimates of the University and 
submit the same to the Senate; 

(f) to administer all properties and funds peed. at the 
disposal of the University for specific purposes ; 


(g) to appoint the University Professors and Readers and 
the teachers and servants of the University, fix their emoluments, 
if any, define their duties and the conditions of their service; and 
provide for the filling up of temporary vacancies; 

(k) io suspend and dismiss the University Professors and 
Readers and the teachers and servanis of the University; 


~(1) to accept endowments, bequests, donations and transfers 
of any movablé and immovable properties to the University on its 
behalf, provided that all such endowments, bequests, donations and 
transfers shall be reported to the Senate at its next meeting; 


(ïj) to recognize colleges within the limits of the University 
and not maintained by the University as constituent colleges; afh- 
liate to the University colleges outside the limits of the University ; 
approve institutions as oriental colleges and recognize hostels not 
maintained by the University and withdraw recognition therefrom; 

(k) to arrange for and direct the inspection of all consti- 
tuent, affliated and oriental colleges and hostels; 

(1) to prescribe the qualifications of teachers in constituent, 
affiliated and oriental colleges and hostels; 

(m) to award fellowships, travelling fellowships, scholar- 
ships, studentships, bursaries, exhibitions, medals and prizes in 
accordance with the Statutes: 

(7) to charge and collect such fees as may be prescribed; 

(0) to conduct the University examinations and approve 
and publish the results thereof; 

(p) to make ordinances regarding the admission of stu- 
dents to the University or prescribing examinations to be recog- 
nized as equivalent to University examinatiofis; 


(q) to appoint members to the Boards of ‘Studies; 


(7) (i) to appoint examiners after consideration of the re- 
commendations of the Boards of Studies, and 


(ii) to fix their remuneration ; 
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(s) to supervise and control the residence and discipline of 
the students. of the University and make arrangements through the 
colleges for securing their health and well-being; 

(t) to manage the University laboratories, libraries, insti- 
tutes of research and other institutions established by the Univer- 
sity ; 

(u) to manage hostels instituted by the University; 

(v) to manage constituent colleges instituted by the Uni- 
versity ; 7 

(w) to manage any Publication Bureau, Ponet 
Bureau, Students’ Union, University Extension Board or Univer- 
sity Athletic Club instituted by the University ; 

(r) to exercise such other powers and perform such other 
duties as may be conferred or imposed on it by this Act. or the 
Statutes, Ordimances or Regulations; and 

(y) to delegate any of its powers ‘to the Vice-Chancellor, tó 
a Committee from among its own members or to a Committee 
appointed in accordance with the statutes.” 

21. In the heading to Chapter V of the sajd Act for the 
words “and The Council of Affiliated Colleges” rA words “The 
Boards of Studies and Other Authorities”. shall be substituted. 


22. For section 23 of the sad Act, the following section shall 
be substituted, namely :— 


‘23. (a) The members of the Academic Council in addition 
to the Vice-Chancellor shall be— 


Ciass J--Ex-oFFIcIo MEMBERS. 
(1) The Director of Public Instruction, Madras; 
(2) The University Professors; 


(3) The heads of University Departments of Study and 
Research ; 


(4) The Librarian of the University Library; 

(5) The Principals of first-grade colleges; 

(6) The Principals of professional colleges; 

(7) The Principals of constituent second-grade colleges; 


(8) Readers @f the University appointed ander clause (g) 
of section 19; 


(9) Members of the Senate nominated under clause (12) of 
class III of sub-section (a) of section 14; and 


(10) Members of the Syndicate who are not otherwise mem- 
bers of the Academic Council. 
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Crass II —OTHER MEMBERS. 


(1) Six members elected by the Principals of affiliated second- 
grade colleges from among themselves; 


(2) Five members elected by the Senate from its own body 
who are not engaged in teaching; 

(3) Three teachers of each of the honours colleges and of 
the Madras Medical College to be elected by the teachers in such 
college; 

(4) Two teachers of each of the first-grade and professional 
colleges (other than honours colleges and the Madras Medical 
College) to be elected by-the teachers in such college; 

(5) Three persons elected from among themselves by the 
headmasters of high schools recognized by the Local Government; 

(b) Save as otherwise provided, elected and nominated mem- 
bers of the Academic Council shall hold office for a period of 
three years from the date of the election or nomination as the case 
may be; 

Provided however that no member elected in his capacity as a - 
member of a particular electorate shall hold office for a longer 
period than three months after he has ceased to be such member 
unless meanwhile he again becomes a member of that electorate; 

Provided also that where an elected or nominated member of 
the Academic Council is appointed temporarily to any of the offices 
by virtue of which he is entitled to be a member of the Academic 
Council ex-officio, he shall by notice in writing signed by him and 
communicated to the Vice-Chancellor within seven days from the 
date of his taking charge of his appointment, choose whether he 
will continue to be a member of the Academic Council by virtue 
of his election or nomination or whether he will vacate office as, 
such member and become a member es-officto by virtue of his ap- 
pointment andthe choice shall be conclusive. On failure to make 
such choice, he shall be deemed to have vacated his office as an 
elected or nominated member; . - 

Provided also that a member elected under clause (2) of class 
II of sub-section (a) shall cease to be a member of the Academic 
Council if he subsequently becomes engaged in teaching.” 

(c) When a person ceases to be a member of the Academic 
Council he shall cease to be a member of any of the authorities of 
the University of which he may happen to be a member by virtue 
of his membership of the Academic Council.” 


23. For section 24 of the said Act, the folloWing section shall 
be substituted, namely :— ° 
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“24 Subject to the provisions of this Act the Academic 
Council shall have the following powers, namely :— 

(a) to make regulations and amend or repeal the same; 

(b) to advise the Senate and the Syndicate on all academic 
matters ; 

(c) to make proposals to the Senate and the Syndicate for 
the institution of professorships, readerships, lectureships, or other 
teaching posts and in regard to the duties and emoluments thereof ; 

(d) to make regulations regarding the special courses of 
study or division of subjects in constituent, affiliated and oriental 
colleges ; i 
(e) to make regulations for the encouragement of co-ope- 
ration and reciprocity among constituent, affiliated and oriental 
colleges with a view to promoting academic life; 

(f) to make regulations regarding courses of study, exami- 
nations and the conditions on which students of constituent, affi- 
liated and oriental colleges shall be admitted to examinations of 
the University ; 

(g) to constitute Faculties in Aris, Sciences Law, Medicine 
I'ngineering, Technology, Teaching, Agriculture, Commerce, Orien- 
tal Learning, Indian System of Medicine, Fine Arts and such other 
subjects as may be prescribed ; - 

(h) to make proposals to the Syndicate for the framing of 
Ordinances for the management of University laboratories, libra- 
ries and institutes of research, constituent colleges and hostels in- 
stituted by the University and other institutions established by 
the University : 

(i) to recommend to the Senate schemes for the constitu- 
tion or reconstitution of departments of teaching: 


(j) to promote research within the University and to call 
for reports on such research from the persons engaged therein an4 
to make recommendations to the Syndicate thereon; and 


(k) to appoint a Standing Committee of which not less than 
one-third shall be members of the Academic Council who are 
Principals or teachers of affiliated colleges and to delegate to it 
such of its powers as it may deem fit.” 


24. For section 25 of the said Act, the following section shall 
be substituted, namely :— i 


“25. The University sha]l include Faculties of Arts, Science, 
Law, Medicine, Engineering, Teaching, Agriculture, Commerce, 
Oriental Learning, Fine*Arts, and such other Faculties as may be 
prescribed by the Statutes. Each Faculty shall comprise such de- 
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partments of teaching as may be prescribed by the Ordinances. 
The constitution and functions of the Faculties shall in all other 
respects be prescribed by the Regulations; provided that not less 
than three-fourths of the total number of members of every Faculty 
shall be members of the Academic Council.” 


25. After section 25 of the said Aci, the following section 
shall be inserted, namely :— 


“25-A. There shall be Boards of Studies attached to each 
department of teaching. The constitution and powers of the Boards 
of Studies shall be prescribed by the Ordinances.” 


26. Sections 26 and 27 of the said Act shall be omitted. 


27. In section 28 of the said Act, for the word ‘authorities’ 
where it first occurs, the word ‘bodies’ shall be substituted. 
e 


28. In section 29 of the said Act— 


(i) for clause (c) the following clause shall be substitu- 
ted ;:— ; f 


“(c) the conditions of recognition of constituent colleges, 
of affiliation to the University of Affiliated Colleges and of appro- 
val of institutions as Oriental Colleges”; š 


- (ii) clauses (2) and (m) shall be omitted and clauses (f), 

(9), (4), (3), G), (k), (I) and (m) re-lettered as (e), (f) 
(g), (A), (5), (J), (k) and (/) respectively. 

(ii) for clause (e) as so re-lettered the following clause ' 

shall be substituted, namely :— 


“(e) the powers, duties and conditions of service of the 
officers of the University other than the Chancellor and the Pro- 
Chancellor” ; : 


(iv) for clause (4) as so re-lettered, the following clause 
shall be substituted, namely :— 


“(/#) the administration of endowments and the institution 
and conditions of award of fellowships, travelling fellowships, 
scholarships, studentships, bursaries, exhibitions, medals and 
prizes”; and ° DENE 

(v) in clause (k) as so re-lettered,, after the word ‘gra- 
duates’ at the end, the word ‘and’ shall be added. 
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29. In section 30 of the said Act— 


(i) sub-sections (1) and (2) shall be omitted and sub-sec- 
tions (3) to (6) re-numbered as (1) to (4) respectively; and 

(ii) in clause (b) of sub-section (4) as so re-numbered the 
words ‘and the Council of Affiliated Colleges’ shall be omitted. 


30. In section 31 of the said Act— 


(i) clause (b) shall be omitted and clauses (c) to (f) re- 
lettered as (b) to (+) respectively ; 

(ii) for clause (c) as so re-lettered the following clause shall 
be substituted, namely :— 

“(c) the conditions of recognition of hostels not maintain- 

ed by the University” ; 

(iii) in clause (d) as so re-lettered, the word ‘number’ 
shall be omitted; 

(iv) in clause (e) as so re-leitered, the words ‘for admis- 
sion to the examinations, degrees and diplomas of the University 
and for the registration of graduates’ shall be omitted; and before 


the words ‘for tutorial and supplementary instrugtion’ the word 
‘wid’ shall be inserted ; 


(v) in clause (f) as so re-lettered, after the word ‘consti- 
tuent’ the words ‘affiliated and oriental’ shall be inserted. 


31. For sub-section (1) of section 32 of the said Act, the 
following sub-section shall be substituted, namely :— 


“32. (1) In making Ordinances the Syndicate shall consult— 
(i) the Boards of Studies when such Ordinances affect the 
appointment and duties of examiners, and . 
(ii) the Academic Council when they affect the conduct or 
standard of examinations, or the conditions of residence of stu- 
dents.” 


32. In section 35 of the said Act— 


(1) In sub-section (2) for the words ‘recognized by the 
Senate’ the words ‘recognized by the Syndicate’ shall be substituted. 


(ii) in sub-section (3) the words ‘or hostel’ in the two places 
where they occur shall be omitted; and 


(ili) after sub-section (3) the following suB-section shall 
be inserted as sub-section (4), namely :— 

“(4) The Syndicate shall have power to suspend or with- 
draw the recognition of any hostel which may not be conducted in 
accordance with the conditions prescribed, provided that no such 
action shall be taken without affording the management of such 
hostel an opportunity of, making such representation as it may deem 
fit.” 


> 


Amendment 
of section 32 
of Madrab 
Act VII of 
1923. 


Amendment 
of section 35 
of Madras 
Act VII of 
1923. 


Atmendment 
of section 36 
of Madras 
Act VII of 
1923. 


Substitution 
of new sec- 
tlon for sec- 
tion 38 of 
Madras Act 
VI of 1923. 


Filling of 


vacancies. 


Substitution 


56 THE MADRAS LAW JOURNAL SUPPLEMENT. [xir or 1929. 


33. In section 36 of the said Act— 
(1) In sub-section (1) for the word. ‘Madras’ the words 
‘the University of Madras’ shall be substituted; and 
(ii) In sub-section (2) for the words ‘constituent college or 
of an affiliated college’ the words ‘constituent, affiliated or oriental 
college’ shall be substituted. ` : 


34. For section 38 of the said Act, the following section shall 
be substituted, namely .— 


“38. All vacancies among the members (other than ex-officio 
members) of any authority on other body of the University shall 
be filled as soon as conveniently may be by the individual or 
electorate who nominated or elected the member whose place has 
become vacant.” 7 


35. For section 42 of the said Act, the following section 
shall be substituted, namely :— 


“42. - All the authorities of the University shall have power 
to appoint committees and to delegate to them such of their powers 
as they deem fit; such committees shall, unless there be some special 
provision in this Act to the contrary, consist of such members of 
the authority concerned and of such other persons, 1f any, as the 
authority in each case may think fit.” 


36. For clause (b) of the second paragraph of section 44 

of the said Act, the following clause shall be substituted, namely :— 

“(b) a sum of at least two lakhs of rupees on such condi- 

tions as the Local Government may impose towards the salary, if 

any, of the Vice-Chancellor, the development of laboratories, lib- 

rares, museums and workshops and the salaries of such teachers 

of the University as aie appointed for higher research and for 

the advancement and dissemination of knowledge in particular 
branches of leaining.” 


37. In section 51 of the said Act, for the word ‘property’ the 
word ‘properties’ shall be substituted. 


38. Section 54 of the said Act shall be pmitted. 


39. Schedule 1 to the said Act shall be omitted. ` 


e 
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40. The Statutes, Ordinances and Regulations in force at the 
time of commencement of this Act shall continue to be in force 
until they are replaced by Statutes, Ordinances or Regulations 
framed under the said Act as amended by this Act. 


41. In their application to the members of the Senate, Syn- 
dicate and Academic Council in office at the commencement of this 
Act and the first reconstitution” of these authorities in accordance 
therewith, the provisions of the said Act and of this Act shall be 
read subject to the rules contained in the Schedule. 


} THE SCHEDULE. 
Transitory provisions. 


1. The Local Government shall fix a date, not later than the 
31st day of March, 1930, on which the term of office of members 
of the Senate, Syndicate and Academic Council holding office at 
the commencement of this Act shall expire. 

2. Any vacancy in the office of member of the Senate, Syndi- 
cate or Academic Council which is in existence at the commence- 
ment of this Act or, which occurs before the date fixed under 
rule 1 shall be filled up in the same manner as it would have been 
filled up if this Act had not been passed: 


Provided that any person elected or appointed as member 
under this rule shall hold office only up to the date referred to 
in rule 1. 


Provided however that the Syndicate may decide to have no 
election in the case of vacancies that may last for less than three 
months. 

3. The Vice-Chancellor shall cause arrangements to be made 
for the election or appointment of members of the Senate, Syndi- 
cate and Academic Council so that the newly elected and appoint- 
ed members may come into office on the date fixed under rule | 
for the expiry of the term of office of members holding office at 
the commencement ot this Act. 

4. No acts or proceedings of the Academic Council recon- 
stituted under this Act shall be deemed to be invalid by reason only 
of non-compliance with the provisions of clause (2) of class II of 
sub-section (@) of section 23 of the said Act as amended by this 
Act. 


e 
5. If any difficulty arises as to the reconstitution of the Senate, 
Syndicate or Academic Council under this Act, the Local Govern- 
ment, as occasion may require, may, by order, do anything which 
appears to them necessary for the purpose of removing the diffi- 
culty. 
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THE MADRAS CITY POLICE (AMENDMENT) ACT, 1929. 


Act No. XIII or 1929. 


Preratory Noiz—The following extracts from the Statement of Objects 
and Reasons would show the circumstances under which this Act was 
passed :— 

“Tt has come to the notice of Government that what are popularly 
known as “bucket shops’’ have sprung up in the’ City of Madras for the 
purpose of facilitating betting ın connection with horse-races These 
“bucket shops’’ have led to much fraud and the deceit practised by them 
on the general public has been extensive Wherever they are styled clubs 
and the betting ıs confined to members, there ıs no provision under which 
action could be taken against them. In Bombay and Bengal, legis- 
lation bas been undertaken to suppress such organizations, ın the 
Bombay Prevention of Gaming (Amendment) Act, 1922, and the Bengal 
Public Gaming (Amendment) Act, 1913. A Committee was appointed by 
the Government of Madras to report on the extent of the evil in the City 
of Madras and the lines on which legislation should be undertaken That 
Committee was of opinion that mere control of such bucket shops was not 
practicable and that the object of legislation should be to suppress them 
altogether, that such legislation should be confined to the City of Madras, 
that the best way,to legislate on a matter like this was to amend the Madras 
City Police Act, 1888. The Government have accepted the views of this 
Committee and the present Bill to amend the City Police Act is intended 
to carry out the recommendations of the Committee and the suggestions 
of the’ Commissioner.’’—Fort Si. George Gazette, Part IV, dated 18th 
January, 1929. 


[8th November, 1929.] 
An Act further to amend the Madras City Police dct, 1888. 


WHEpgEaS it 1s expedient further to amend the Madras City 
Police Act, 1888, for the purpose of controlling betting and wager- 
ing on horse-races; it is hereby enacted as follows :— 

l. This Act may be called THe Mapras Ciry Potice 
(AMENDMENT) Act, 1929. 


2. In section 3 of the Madras City Police Act, 1888 (herein- 
after referred to as the said Act), after the defnition of ‘Common 
Gaming-house’, the following definitions shall be inserted, namely :— 

‘Gaming’ does not include a lottery but includes wagering or 
betting on a horse-race except when such wagering or betting takes 
place— 

(i) on the date on which such race is to be run; and 

(ii) ın a place or places within the race enclosure which the 
authority controlling such race has with the sanction of the Local 
Government set apart for the purpose. 

‘Instruments of gaming’ includé an article used as a subject, or 
means of, or for the purpose of carrying on or facilitating, or in 
connection with gaming and any books, lists, tickets, forms or other 
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documents used or intended to be used as a register or record or 
evidence of gaming, 


3. Section 37 of the said Act shall be renumbered as sub-sec- 
tion (1) of section 37 and to that section as so renumbered, the 
following sub-sections shall be added, namely :— 


“(2) Whoever opens, keeps or uses, or permits to be opened, 
kept, or used any enclosure, room or place for the purpose of 
gaming on a horse-race, shall be liable, on conviction, to imprison- 
ment not exceeding three months or for every day on which such 
enclosure, room or place is so opened, kept or used, to a fine not 
exceeding five hundred rupees or to both. 


(3) Whoever is found gaming on a horse-race shall be 
liable, on conviction, notwithstanding any provision to the con- 
trary in this Act, to a fine not exceeding five hundred rupees or to 
imprisonment not exceeding one month.” 


4. In sections 42 and 43 of the said Act, for the words ‘en- 
closed place or building’ wherever they occur, the word ‘place’ 
shall be substituted. 


5. In section 44 of the said Act, after the word ‘wager’ the 
word ‘bet’ shall be inserted. 


6. In section 51 of the said Act, after the word ‘wagers’ the 
worl ‘bets’ and after the word ‘wagering’ the words ‘or betting’ 
shall be inserted. 


THE MADRAS MEDICAL REGISTRATION (SECOND 
AMENDMENT) ACT, 1929. 


Act No. XIV or 1929. 


Preratory Nore —The following ıs the Statement of Objects and 
Reasons appended to the Bill-— 


“Under sub-section (1) of section 5 of the Madras Medical Regis- 
tration Act, 1914 (Madras Act IV of 1914), the University of Madras is 
represented on the Madras Medical Council by the appointment of (i) 
one member elected by the Medical Faculty of the Senate, and (ii) three 
members elected by the registered practitioners who are graduates in 
medicine of the Madras University. The Andhra University is not re- 
presented on the Coyncil as the University came into existence after 
the passing of the Madras Medical Registration Act, 1914. It is con- 
sidered desirable that provision should be made for the representation of 
the Andhra University also on the. Madras Medical Council The pro- 
posal ıs to redistribute the four seats referred to above between the 
Madras and the Andhra Universities so as to allot one member to the 
Faculty of Medicine of each of the Universities and two members to 
the registered practitioners who are graduates in medicine of any of 
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these Universities. The total strength of the Council is not thus affect- 
ed by the change. The Bill gives effect to this proposal by amending 
sub-section (1) of section 5 of the Medical Registration Act, 1914 (Madras 
Act IV of 1914). 

Under the Madras University Act, 1923 (Madias Act II of 1923) and 
the Andhra University Act, 1925 (Madras Act II of 1926), Faculties are 
of the University and not of the Senate Every Faculty should be const- 
tuted from among the Academic Council. The prescription of the consti- 
tution and functions of Faculties by statutes alone vests with the Senate 
The present opportunity has therefore been taken to describe the Faculty 
as “the Faculty of Medicine of the University of Madras’’ instead of as 
“the Medical Faculty of the Semate of the University of Madras’’ oc- 
curring in clause (b) of sub-section (1) of section 5 of the Madras Medi- 
cal Registration Act, 1914 (Madras Act IV of 1914) ’’—Fort St. George 
Gazette, Part IV, dated 27th April, 1929. 


[15th November, 1929.] 
An Act further to amend the Madras Medtcal Registration Act, 
1914, for certain purposes. 


WuHeneas it is expedient further to amend the Madras Medi- 
cal Registration Act, 1914, for the purposes hereinafter appearing; 
it is hereby effacted as follows:— 

1. This Act may be called THE Mapras MEDICAL REGISTRA- 
TION (SECOND AMENDMENT) AcT, 1929. 

2. In sub-section (1) of section 5 of the Madras Medical 
Registration Act, 1914— 

(i) for clause (b) the following clauses shall be substitu- 
ted, namely :— 
(b) one member elected by the Faculty of Medicine of 
the University of Madras; 
(bb) one member elected by the Faculty of Medicine of 
the Andhra University”; and 
(ii) in clause (d)— 
(a) for the words “three members” the words “two mem- 
bers” shall be substituted, and 
(b) after the words “the University of Madras” at the 
end, the words “or of the Andhra University” shall be added. 


THE MADRAS VILLAGE COURTS (AMENDMENT) ACT, 
1929, 


Act No. XV oF 1929, 


e 
: Preratory Note—The following is the Statement of Objects and 
Reasons appended to the Bill:— 

“*There is no provision in the Madeas Village Courts Act, 1888, under 
which a decree passed by a village court subject to the jurisdiction of one 
District Munsif can be transmitted for extcution to another District 
Munsif. In pursuance of a promise made by the Goyernment in answer 
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to a question asked at the meeting of the Legislative Council held on the 
31st October 1927, it is proposed to amend section 66 of the Act to achieve 
the above object The opportunity is taken to make it clear that a Dis- 
trict Munsif who receives a decree passed by a village court for execution 
can transmit it for execution only to the court of any village lying within 
his jurisdiction and not to the court of any village outside it. It is possi- 
ble that a doubt may arise whether an order passed by a District Munsif 
under section 66 or 67 of the Madras Village Courts Act, 1888, relating to 
the attachment or sale of moveable property in execution of a decree 
passed by a village court would not be liable to appeal by virtue of section 
96 of the Code of Civil Procedure, 1908, read with section 2 of that 
Code, whereas a similar order made by a village court in execution of a 
decree passed by such court would be final subject to the right of revision 
by the District Munsif under section 73 of the Madras Village Courts Act. 
Clause 3 is put in to obviate such a doubt—Fort St George Gasette, 
Part IV, dated Sth February, 1929 


[9th November, 1929.] 


An Act furthar to amend the Madras Village Courts Act, 1888. 
WHEREAS it is expedient further to amend the Madras Village 
Courts Act, 1888, for the purpose hereinafter appearing ; and where- 
as the previous sanction of the Governor-General has been obtain- 
ed to the passing of this Act; it is hereby enact@d as follows :— 


1. This Act may be called THe Mapras VILLAGE Courts 
(AMENDMENT) Act, 1929. 


2. For section 66 of the Madras Village Courts Act, 1888, 
hereinafter referred to as the said Act, the following section shall 
be substituted, namely :— 


“66. (1) Any decree passed by a village court may, on the 
application of the decree-holder, be transmitted for execution to 
the District Munsif who may— 

(a) exeoute the decree as if it were a decree passed by 
himself ; or 

(b) transmit it for execution to the court of any other vil- 
lage within his jurisdiction in which the defendant is represented 
to have movable property; or ` 

(c) transmit it to the court of any other District Munsif 
within whose jurisdiction the defendant is represented to reside 
or to have property. 

(2) The District Munsif to whom a decree has been trans- 
mitted under clause (c) of sub-section (1) may execute the decree 
as if it were a decree passed by himself, or transmit it for execu- 
tion to the court of any village within his jurisdiction in which the 
defendant is represented to have movable property. 

(3) The village court to which the decree is transmitted 
under clause (b) of sub-section (1) or sub-section (2) shall pro- 
ceed as if the decree was passed by itself.” 
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3. After section 67 of the said Act, the following section shall 
be inserted, namely :— 


“67-A. Notwithstanding anything contained in the Code of 
Civil Procedure, 1908, no appeal shall lie from any order made by 
a District Munsif relating to the attachment or sale of movable 
property in execution of any decree passed by a village court.” 


THE ANDHRA UNIVERSITY (AMENDMENT) ACT, 1929, 





Act No. XVI oF 1929. _ i 
[15th November, 1929.] 
An Act further to amend the Andhra University Act, 1925. _ 

WHEREAS it is expedient further to amend the Andhra Uni- 
versity Act, 1925, for the purposes hereinafter appearing; it is 
hereby enacted as follows:— ` 

1. This Act may be called THE ANDHRA UNIVERSITY (AMEND 
MENT) Act, 1929, l 

2. To section 30 of the Andhra University Act, 1925 (here- 
inafter referred to as the said Act), the following proviso shall 
be added, namely :— : 

“Provided that vacancies arising by efflux of time among 
elected members of any authority or body of the University may be 
filled at elections which may be fixed by the Vice-Chancellor to 
take place on such days, not earlier than two months from the 
date on which the vacancies arise, as he thinks fit.” 

3. Notwithstnding anything contained in the said Act or in 
the Ordinances framed thereunder, 

(i) any student of a college in the present districts of 
Bellary, Anantapur, Cuddapah, Kurnool or Chittoor affiliated to 
the Andhra University before the coming into force of the 
Andhra University (Amendment) Act, 1929, who was study- 
ing for any examination of the Andhra University, or 

(ii) any student who is admitted during the academic year 
1929-30 into any such college to study for any examination of the 
Andhra University : 

Shall be permitted to complete his course in preparation there- 
for and the Andhra University shall hold for such student exami- 
nations in accordance with the curricula of studies of that Univer- 
sity for a period of five years beginning on the’ second day of July 
1929 and confer degrees and other academic distinctions to which 
such student will be entitled on his passing the said examinations 
if the satd Andhra University (Amendment) Act, 1929, had not 
come into force. S 
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THE HINDU LAW OF INHERITANCE (AMENDMENT) 
ACT, 1929. 


Acr No. II or 1929. 


Preratory Note-—The following extracts from the Statement of Objects 
aud Reasons would show the necessity for the passing of this Act:— 


(1) This Bill is a revival of a similar Bill introdueed by the late 
Mr. T. V. Seshagirl Aiyar and passed by the first Assembly on the 27th 
March, 1928. Its consideration in another plaee was moved on the 19th 
July, 1923, but postponed to the next session, when no further action being 
taken, the Bill was suffored to lapse. 


(2) Tho Bill is intended to remove a sex disqualifieation whieh under 
the archaic rules of Hindu Law excludes one’s nearest female relations, e.g., 
the sister, the son’s daughter and the daughter’s daughter, from inheritance 
altogether, while ıt gives the mstor’s son a very low place among bandhws 
who ean only take in the abseneo of gotraja sapindas and samanodaks, that 
is to say, the owner’s oguvatic relations even up to the 14th and later degrees, 
whieh gives him a very poor chance of succession in many cases. This eon- 
dition is somewhat ameliorated in the case of persons subjeet to the Mayukh 
law whero usage has given femalo heirs a somewhat bettay position, though 
in the case of persons subject to the Dayabagh School of law certain 
bandhus are not considered inferior to the gotrajas: still even under that 
system the sister is not au heir though the sister’s son is expressly mentioned 
in the Dayabegh as the heir while tho son’s daughter and the daughter’s 
daughter have no place at all In fairnces to Bengal the Bill should have 
been extenddd even to that Provinco but an objeetion. was taken in the first 
. Assembly to its extension to that Provinee and its provision was, therefore, 
restricted to the two Provinees of the Mitakshara country. 


(8) The Bill is intended to inelude the son’s daughter, daughter’s 
daughter, and the sister amongst heritable bgrdhus which they ore uot under 
the Hindu Law, and improves the position of the sister’s son by placing him 
immediately after the grandfathor but before the grand uncle. . 


(4) This does not erhaust a very largo number of female relations, 
e.g., the soi’s son’s daughter, the brother’s daughter, tho sister’s daughter, who 
still remain outside the pale of heiltable baxdkws. But the Bill being morely 
ao revival of tho Bill already passed by the Assembly it is not proposed to 
enlaige upon its provisions for the prescut, though tho whole law of Hindu 
iuhoritanco is unsatisfactory and docs uot follow tho lino of affinity aud 
affection, placing as it docs aguatie kinsmen however remote above all 
cognatie relations however near. 


(5) The Bill will not make any serious inroad upon the law as under- 
stood in the Province subjoct to Mayukh, uor will it seriously affect the 
law as understood iu the Province of Madias where female bandhwa are 
allowed to rank but only after all the male bandhus are cxhausted. 


(6) The previous Bill passed by this Asesmbly was limited only to 
the two Provinees of Madias and United Provinees, but the reason for this 
limitation ıs not understood nor was it clear to the Couneil of State who 


gave it as one of their reasons fòr postponing its consideratiom The Act 
js thus intended to ree a glaring injustieo to one’s nearest., relations 


in matters of inheritance—(Fort St. George Gasette, Part III; 10th vapna 
1928, p. 187.) 
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[21st February, 1929.] 


An Act to alter the order in which certain heirs of a Hindu 
male dying intestate are entitled to succeed to his estate. 


Wukeras it is expedient to alter the order in which certain 
heirs of a Hindu male dying intestate are entitled to succeed to 
his estate; It is hereby enacted as follows :— 


1. (1) This Act may be called Tue Hinpu Law or In- 
HBRITANCE (AMENDMENT) Aor, 1929. 

(2}*It extends to the whole of British India, including 
British Baluchistan and the Sonthal Parganas, but it applies only 
to persons who, but for the passitig of this Act, would have been 
subject to the law of Mitakshara in respect of the provisions 
Herein enacted, and it applies to such persons in respect only of 
the property of males not held in coparcenary and not disposed of 
by will 

2. A son’s daughter, daughter’s daughter, sister, and sister’s 
son shall, in the order sgo specified, be entitled to rank in the order 
of succession next after a father’s father and before a father’s 
brother : ° 


Provided that a sister’s son shall not include a son adopted 
after the sister’s death. 
3. Nothing in this Act shall— 
(a) affect any special family or local custom having the 
force of law, ‘or f 
(b) vest in a-son’s daughter, daughter’s daughter or sister 
an estate larger than, or different in kind from, that possessed by 
a female in property inherited by her from a male according to 
the school of Mitakshara law by which the male was governed, or 
(c) enable more than one person to succeed by inheritance 
1o the estate of a deceased Hindu male which by a customary or - 
other rule of succession descends to a single heir. 


THE PRESIDENCY-TOWNS INSOLVENCY 
(AMENDMENT) ACT, 1929. 


Acr No. III or 1929. 


Pereraiory Noire —“Sub-section (2) of old sectiog 69 of the Presidency- 
towns Insolvency Act, 1909 (III of 1909), required the Official Assignee 
to declare and distribute the first dividend (if any) within six months after 
the adjudication, unless he satisfied the Cgurt that there was sufficient reason 
for postpdhing the declaration to a later date This provision had proved 
in practice to be unworkable in Madras, and ghe Local Government pro- 
posed to introduce a Bill in the local Legislative Council to amend the sec- 
tion so as to extend the period from six months to one year. As, however, 
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the difficulty was not confined to Madras, it was considered desirable, in 
the interests of uniformity, to undertake central legislation to give effect to 
the proposal. This Act was, therefore, brought forward with the- concur- 
rence of the Local Governments concerned.’’—(Statement of Objects and 
Reasons ) f 


[22nd March, 1929.] 
An Act further to amend the Presidency-towns Insolvency Act, 
1909, for a certain purpose. 

WuHenreas it is expedient further to amend the Presidency- 
towns Insolvency Act, 1909, for the purpose hereinafter appear- 
ing; It is hereby enacted as follows :— 

1. This Act may be called THE PRESIDENCY-TOWNS INSOL- 
VENCY (AMENDMENT) Act, 1929, 


2. In sub-section (2) of section 69 of the Presidency-towns 
Insolvency Act, 1909, for the words “six months” the words “one 
year” shall be substituted. 


THE INDIAN TARIFF (AMENDMENT) ACT, 1929. 


Act No. IV or 1929. e 


Preratory Note—In its Report on the question of tariff lity in 
respect of the manufacture of electric wires and cables, the Tariff Board 
recommended that a duty of 5 per cent ad valorem, should be imposed 
on all classes rubber-insulated wires and cables other than those specified 
in Item 90-A of the import Tariff Schedule. 


In its Report on the question of tanff equality in respect of the manu- 
facture of printing type, the Tariff Board recommended that the 
import duty on printing type should be changed from 2% per cent. ad valorem 
to a specific duty of one anna per lb, 


The object of this Act ıs to give effect to these recommendations 
—(See Statement of Objects and Reasons ) è 


[22nd March, 1929.] 

An Act further to amend the Indian Tarif Act, 1894, for 

certain purposes. 

WuHe_rzas it is expedient further to amend the Indian Tariff 
Act, 1894, for the purpose of altcring the import duly upon print- 
ing type and of imposing an import duty upon rubber-insulated 
copper wires and cables not already dutiable; It is hereby enacted 
as follows :— 

1. (1) This Act may be'called THE INDIAN TARIFF (AMEND- 
MENT) Act, 1929. 

(2) It shall Come into force on the Ist day of April, 1929. 

2. In the Second Schedule to the Indian Tariff Act, 1894, 
the following amendments shall be made, namely:— , 

(1) Item No. 43B shall be re-numbered as No. 43C, and 
after Item No. 43A the following item shall be inserted under the 
heading ‘‘ Machinery,” namely ;— 
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“43B | RUBBER INSULATED COPPER WIRES | Ag culorem .. | 5 pe cent.” 
AND CABLES, no core of which has a 
sectional area of less than oue-eightieth 
part of a square inch, whether made 
with any additional insulating or cover- 
ing material or not. 


(2) After Item No. 45B, the following item shall be insert- 
ed under the heading “Miscellaneous,” namely :— 


“46 PRINTING TYPE Pe Di Se 





Pound -. | One anna.” 
] 


(3) In Item No. 54, the word “type” shall be omitted. 





THE WORKMEN’S COMPENSATION (AMENDMENT) 
ACT, 1929. 





Act No. V oF 1929. 


Prerarory Ne —The necessity for the passing of this Act has been 
stated as follows :— 


“The Workmen’s Compensation Act, 1923, came into force on the Ist 
July, 1924 Since then a number of amendments have suggested themselves 
or have been proposed by Commissioners for Workmen’s Compensation and 
Local Governments. Some of the latter proposals involve the modification 
of the principles underlying the present Act or of its more umportant features 
So far as these are concerned, the Government of India consider it advisable 
to consult Local Governments and the public generally before forming conclu- 
sions. For the present it is proposed to hmit the revision of the Act to the 
amendment of those sections or parts of sections which are admittedly defect- 
ive and to the introduction of changes which are likely to raise no important 
controversial points and which will be generally recognized as improvements, 
The proposed amendments are explained in the Notes on Clauses below. 


Nores on CLAUSES, 

Clause 2.—The definition of ‘workman’ in existing section 2 (1) (n) of 
the Act includes persons who are employed by a Railway administration in 
connection with the service of a railway, but excludes persons employed on 
similar work by a person fulfilling a contract with a Railway administration. 
Tt was never intended that contractors’ employees should be outside the 
scope of the Act on Railways; they come within the Act in all the other classes 
of employment to which the law extends. The amendment seeks to remove 
an obvious defect in the law. 


Clause 3—Compensation to workmen employed in the construction, 
repair or demolition of a bmilding or bridge was originally restricted on 
grounds of expediency to cases of death and permanegt total disablement as 
it was feared that any general application of the Act to the building trades 
might lead to administrative difficulties Experience of the working of the 
Act has shown that no such result need be anticipated, especially in view 
of the restrictions imposed by clause (%i) of Schedule IT of the Act. 
‘The amendment seeks io remove the discrimination contained in the existing 
Proviso (c) to sub-section (1) of section 3 of fħe Act against such work- 
men, 
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Clause 4.—(1) Cases have been reported in which the application of 
the existing section 5 (b) gives results which arc wide of the true average 
wages in the case of workmen whose period of service immediately pre- 
ceding the accident is less than a month The amendment seeks to remove 
this anomaly. 

(2) The existing section 5 prescribes the manner in which the 
monthly wages of a workman shall be calculated for the purpose of 
section 4. The amendment is designed to extend the same method to the 
calculation of wages for the purposes of clause (n) of sub-section (1) 
of section 2 and of sub-section (3) of that section. 

Clause 5—Sub-section (1) of section 8 as at present worded is liable 
to misinterpretation. The amendment seeks to clarify the real intention 
which is that all payments to dependants of the deceased workman must 
be made through the Commissioner and not directly to the dependants. 
The opportunity has been taken to provide that any lump sum payable as 
compensation to a minor should also be paid similarly through the Com- 
missioner. The revised section further provides for— 

(a) the protection of lump sums payable to a woman or to a person 
(other than a minor) under any legal disability, 


(b) the prevention of deposits of trivial amounts, and 
(c) the investment of sums payable as compensation to women, 


It is also proposed to remove the apparent inconsistency between the 
existing sub-section (5) and the existing sub-section (2) and between 
sub-section (1) which might be read as requiring the Commissioner to pay 
the full sum to a dependant, and sub-section (4) which enables him to 
deduct funeral expenses. 

Clause 6—The amendment is designed to vest Commissioners with the 
same powers in respect of the prosecution of persons for perjury as are 
possessed by Civil Courts generally 

Clause 7.—The existing sub-section (1) of section 28 provides nter 
alia for the registration of agreements which settle the compensation pay- 
able to persons under legal disability The provision is not necessary in 
the case of persons who are over 15 years of age and suffer from no other 
legal disability, the Act treats such persons as adults for purposes of 
compensation The amendment also provides for the repeal of proviso (b) 
which has in practice remained a dead letter. 


Clause &8—(1) The application of the Workmen’s Compensation Act 
to dock labourers, etc, is governed partly by existing clause (v) of 
Schedule II of the Act and partly by a notification issued by the Governor- 
General in Council under section 2 (3) of the Act The two provisions 
are not entirely consistent, as the former applies only to places where 
steam, water or other mechanical power or electrical power is used, whereas 
the latter ‘imposes no such restrction. The revised clause consolidates 
the provisions of the existing clause (v) and of the notification and eli- 
minates the condition relating to the use of power. The revised clause will 
now include all persons employed for the purpose of loading, unloading, 
fuelling, constructing, repairing, demolishing, cleaning or painting a ship 
irrespective of the place where the ship may be. 


(2) The amendment to clause (vu) of this Schedule is designed 
te include in the scope of the Act persons employed in setting up, repair- 
ing, maintaining or taking down a post or standard supporting an over- 
head electrc cable Persons emplayed in setting up, etc, posts supporting 
telegraph and telephone lines are already included in the existing clause (wit) 
and the omission of the former class of persons was unintentional 

(3) Certain classes of workmen who have been brought within the 
scope of the Act by notifications issued under sub-section (3) of section 2 
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of the Workmen’s Compensation Act have also been included in the 
Schedule.’’—(Statement of Objects and Reasons ) 


The following is the Report of the Select Committee on the Bill :— 


Clause 2—This clause has been justly criticised on the ground that the 
proposed definition, as applied to the railway servants referred to in sub- 
clause (4) of clause (n) of section 2 (1) of the Act, will not necessarily 
include persons employed upon new lines under construction and -upon 
railways not used for the carriage of passengers and goods such as are 
referred to in sub-section (1) of section 148 of the Indian Railways Act, 
1890, and also on the further ground that it would include persons employed 
by contractors otherwise than by way of manual labour or on wages exceed- 
ing three hundred rupees. We think we have met this criticism by the 
omission of this clause and the insertion of a new clause in Schedule II of 
the Act all the entries in which Schedule are subject to the qualification as 
regards manual labour and lmit of wages referred to above. The new clause 
which we propose will be found in clause 8 of the Bill (now clause 7) 
The remaining clauses of the Bill have been re-numbered accordingly. 

Clause 3 (now clause 2) —The amendment which we have made in this 
clause is of a purely drafting nature. 

Clause 4 (now clause 3)—The method by which the Bill sought to deal 
with the case of a casual labourer or a workman who is injured after having 
been for less than a month in the service of an employer has been criticised 
both by employers and by representatives of workmen -On the one hand, 
it is pointed out tRat workmen of this class will, owing to inexperience, often 
be drawing less wages than other workmen performing simular tasks; on 
the other hand, it is feared that, in the absence of more perfect machinery 
for the determination of wages in such cases, disputes and ill-feeling might 
arise and that pressure might be brought by employers upon other workmen 
to state the wages of the injured workman at a lower figure than that at 
which they had actually been paid On the whole, we consider that the 
question requires further consideration, and we understand that it will be 
re-considered in connection with the more general revision of the Act, ihe 
preliminary stages of which have already been undertaken Our decision 
therefore is to omit clause (i) of sub-clause (1) of this clause of the Bill. 


Clause 5 (now clause 4).—We think there is considerable force in some 
of the opinions received which are to the effect that the proposed new sub- 
section (1) of section 8 of the Act would prevent an employer from ad- 
vancing money to the-dependants of a deceased workman either for funeral 
expenses or for temporary maintenance. We understand that such advances 
are frequently made, and we are clearly of opinion that it would be in the 
interests of workmen that they should continue to be legal, at any rate 
up to a certain amount We have accordingly made an exception to meet 
this case which will allow an employer to advance not more than fifty rupees 
on account of funeral expenses, and not more than one hundred rupees to 
any one dependant of a deceased workman for maintenance. It will be 
observed that the advance for funeral expenses may be deducted by the 
employer from the amount which he has to deposit with the Commissioner, 
whilst in the case of an advance for maintenance the employer will be 
required to deposit the full sum and will be entitled to repayment to the 
amount only of the compensation awarded to the dependant. This will en- 
sure a decision by the Commissioner of any dispute as to the amount actually 
advanced. 

We have further decided to extend*the provisions of the new sub-sec- 
tion (1) to the case of the payment of a lump sum to any woman worker, 
as we think that in many cases the female labourer requires as much pro- 
tection as a minor, and also to any person who is under a legal disability, and 
not only to a minor as defined in the Act. This decigion involves the 
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omission of the proposed new sub-section (2) under which the deposit of 
compensation payable to a woman or a person, other than a minor, under 
a legal disability was not compulsory but could be ordered by the Commis- 
sioner at his discretion 

The omission of the proposed new sub-section (2) involves a certain 
amount of re-numbering which we have carried out in the Bill attached to 
our Report, and the decision to legalise advances involves a consequential 
additional amendment in sub-section (4) of section 8 of the Act. 

We have also adopted a suggestion made by the Local Government of 
Bombay that provision should be made enabling the recovery of any amount 
which has been paid as compensation to any person through fraud or 
other improper means. 

Clause 7 (now clause 6).—As a corollary to the similar amendment 
which we have made in clause 5 (now clause 4) we have decided to extend 
the protection which 1s afforded by compulsory registration of agreements 
to the cases where compensation settled by agreement is payable to a 
woman or any person under a legal disability 

We have also considered the various representations made that with 
the omission of clause (b) of the proviso to sub-section (1) of section 28 
of the Act, the Act no longer contains any provision indicating that a 
memorandum of agreement can be presented for registration by a work- 
man We agree that this 1s so, but we also agrec that clause (b) of the 
proviso is otiose as the Act as at present framed makes no definite provi- 
sion for this case. We have, however, received an assurance that the ques- 
tion of making such provision will be considered in connection with the 
general revision of the Act to which we have already alluded. 

Clouse 8 (now clause 7).—It has been pointed out that the new 
clause (v) which the Bill proposes to insert in Schedule II of the Act 
would appear to include members of the crew of a ship registered un !vr the 
Merchant Shipping Act, 1844, and also the crew of a foreign ship In view 
of the fact that seamen of registered ships as defined in the Act are aircady 
covered by clause (sv) of the Schedule, we have made it clear that the 
clause does not include the master or crew of the ship. 

It has also been pointed out that the clause as framed will include some 
dock labourers but not others. We agree that this appears illogical; but 
we think it is not a point which we can attempt to meet, until the matter 
has received full consideration from all intcrests affected. 

The only other alteration which we have made, apart from the addition, 
to which we have already referred, of a clause to cover labour engaged by 
railway contractors, is a slight verbal alteration in the proposed amendment 
to clause (vu) of Schedule II. 

N B.—The Hon’ble D. Chaman Lall signed the Report of the Select Com- 
mittee with the addition of the following note :— 

“I sign thig with the clear understanding that an effective attempt will 
be made (and that with expedition) to revise the entire Act keeping in 
view modern legislation existing in civilised countries with especial attention 
to the clamorous needs of the working classes of India.’’ 


[29th March, 1929.] 
An Act further to amend the Workmen's Compensation Act, 
1923, for certain purposes. 
WHEREAs it is expedient further to amend the Workmen’s Con- 
pensation Act, 1923, for certain purposes hereinafter appearing ; 
It is hereby enacted as follows :— 


Short title. 


Amendment 
of section 3, 
Act VIII of 
1923 


Amendment 
of section 5, 
Act VILI of 
1923 


Amendment 
of section 8, 
Act VIII of 
1923. 
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1. This Act may be called Tue WorKMEN’s COMPENSATION 
(AMENDMENT) Act, 1929. 


2. In the proviso to sub-section (1) of section 3 of the 
Workmen’s Compensation Act, 1923 (hereinafter referred to as 
the said Act), the word “or” at the end of clause (b) and the 
whole of clause (c) shall be omitted. 


3. (1) Section 5 of the said Act shall be re-numbered as 
sub-section (1) of section 5, and in that sub-section as so re-num- 
bered, in the Explanation, for the words “this section” the words 
“this sub-section” shall be substituted. 

(2) To the same section as so re-numbered the following 
sub-section shall be added, namely :—’ 

“(2) The provisions of sub-section (1), other than the pro- 
viso, shall apply to the calculation of wages for the purposes of 
clause (*) of sub-section (1) of section 2 and of sub-section (3) 
of that section.” 


4. In section 8 of the said Act,— 


(a) for sub-sections (1) to (3) the following sub-sections 
shall be substitwted, namely :— 

“(1) No payment of compensation in respect of a work- 
man whose injury has resulted in death, and no payment of a 
lump sum as compensation t0 a woman or a person under a legal 
disability, shall be made otherwise than by deposit with the Com- 
missioner, and no such payment made directly by an employer 
shall be deemed to be a payment of compensation: 

Provided that, in the case of a deceased workman,— . 

(a) an employer may make to any dependant or other 
person, by whom the funeral-expenses are to be or have been in- 
curred, an advance not exceeding fifty rupees for the purpose of 
defraying the same in whole or in part, and may make other ad- 
vances to dependants on account of compensation, not exceeding 
however an aggregate of one hundred rupees in the case of any 
one dependant ; 

(b) the amount of any advance made in accordance with 
the provisions of clause (a) to defray funeral expenses may be 
deducted by the employer from the lump sum to be deposited with 
the Commissioner, and the amount of any other advance so made 
to a dependant, or so much thereof as does not exceed the com- 
pensation apportioned to him, shall be deducted by the Commissioner 
from such compensation and be repaid to the employer. 

(2) Any other sum amounting to not less than ten rupees 
which is payable as compensation may be deposited with the Com- 
missiones on behalf of the person efititled thereto. 

(3) The receipt of the Commissioner shall be a sufficient 
discharge in respect of any compensation deposited with him”; 
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(b) in sub-section (4), after the words “under sub-sec- 
tion (1)” the words ‘‘as compensation in respect of a deceased 
workman” shall be inserted; and after the words “fifty rupees” 
the following words shall be inserted, namely :— 

“or so much of that cost or of fifty rupees, whichever is 
less, as has not already been advanced by the employer on account 
of such expenses”; 


(c) for sub-section (5) the following sub-sections shall be 
substituted, namely :-— 

“(5) Compensation deposited in respect of a deceased work- 
man shall, subject to any deduction made under sub-section (4), 
be apportioned among the dependants of the deceased workman or 
any of them in such proportion as the Commissioner thinks fit, ur 
may, in the discretion of the Commissioner, be allotted to any one 
dependant. 

(6) Where any compensation deposited with Commissioner 
is payable to any person, the Commissioner shall, if the person to 
whom the compensation is payable is not a woman or a person under 
a legal disability, and may in other cases, pay thg money to the 
person entitled thereto. 

(7) Where any lump sum deposited with the Commissioner 
is payable to a woman or a person under a legal disability, such 
sum may be invested, applied or otherwise dealt with for the bene- 
fit of the woman, or of such person during his disability, in such 
manner as the Commissioner may direct; and where a half-montbly 
payment is payable to any person under a legal disability, the Com- 
missioner may, of his own motion or on an application made to him 
in this behalf, order that the payment be made during the disability 
to any dependant of the workman or to any other person whom the 
Commissioner thinks best fitted to provide for the welfare of the 
workman”; and 

(d) sub-section (6) shall be re-numbered as sub-section (8) 
and after that sub-section the following sub-section shall be added, 
namely :— 

“(9) Where the Commissioner varies any order under sub- 
section (8) by reason of the fact that payment of compensation to 
any person has been obtained by fraud, impersonation or other 
improper means, any amount so paid to or on behalf of such 
person may be recovered in the manner hereinafter provided in 
section 31.” ° - 

5. To section 23 of the said Act after the words “material 
objects” the following words shall be added, namely :— 


“and the Commissioner shall be deemed to be a Ctvil Court 
for all the purposes of Section 195 and of Chapter XXXV of the 
Code of Criminal Procedure, 1898.” 

E3 


Amendment 
of Schedule 
IV, Act VIII 
of 1923, 
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6.° In sub-section (1) of section 28 of the said Act 
' (a) for the words ‘‘to a person under a legal disability” 
he words “to a woman or a person under a legal disability’ shall 
be substituted ; 
{b) clause (b) of the proviso shall be omitted: and 
(c) in clause (d), for the words “to a person under any 
legal disability” the words “to a woman or a person under a legal 
disability” shall be substituted. 
7. In Schedule II to the said Act—  _ 
(1) for clause (v) the following clause shall be substituted, 
namely :— s 
“(v) employed for the purpose of loading, unloading, fuel- 
ling, constructing, repairing, demolishing, cleaning or painting any 


` ship of which he is not the master or a member of the crew; or”; 


(2) in clause (v#), for the word “cable” the words “line 
or cable or post or standard for the same” shall be inserted; and 

` (3) after clause (ix) the following clauses shall be added, 
namely:— < 

“or e F 

(x) employed upon a railway as defined in clause (4) of 
section 3, and sub-section (1) of section 148, of the Indian Rail- 
ways Act, 1890, by a-person fulfilling a contract with the railway 
administration; or 
: (+i) employed as an inspector, mail guard, sorter or van 
peon in the Railway Mail Service; or 

(45i) employed, in connection with operations for winning 
natural petroleum or natural gas, as a rig-builder, driller, driller’s 
helper, oil-well puller, or in bailing or cleaning oil-wells or putting 
in and taking out casings or drill pipes in oil-wells; or 

(#1#) employed in any occupation involving blasting opera- 
tions.” od 

8. In Schedule IV to the said Act, for the words and letters 

“clause (a) or clause (b)” the word and figure ‘‘sub-section (1)” 
shall be substituted. 7 


THE INDIAN FINANCE ACT, 1929. 


Act No. VI oF 1929. œ 
Preratory Nore —The object of this Act ıs to continue certain provisions 
of the Indian Finance Act, 1928, which would otherwise cease to have effect 
from the ]st April, 1929, and to raise the*import and excise duties on motor 
spirit š 
‘‘ Clauses (2), (3) and (5) of the Bill provide for the continuance of 
the rates of salt duty, postage, income-tax and super-tax prescribed by the 
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Indian Finance Act, 1928, while’ clause (4) provides for the credit to es 
revenue for a further period of one year, ie; till: the 31st-March,-1930, of ~ <4 - 0 
interest on securities forming part of the Paper Currency Reserve. ae 


Clause (6) gives effect to one of the main recommendations of the 
Indian Road Development Committee. The increase in the import and 
excise duties on motor spirit from 4 annas to 6 annas a gallon is expected 
to yield an additiomal revenue of Rs 6 lakhs in 1928-1929 and of abont 
Rs. 83 lakhs in 1929-30 on the assumption that it will not affect consump- 
tion It is proposed that such sums should be charged to revenue, in the 
years in which they accrue, by per contra credit to a ‘Road Development 
Fund?’ from which disbursements will be made from time to time for 
expenditure on road development in accordance with the Committec’s 
recommendations ’’—(See Statement of Objects and Reasons ) 





[30th March, 1929.] 


An “Act to fix the duty on sali manufactured in, or imported by 
land into, certain parts of British India, to fix maximum rates 
of ‘postage under the Indian Post Office Act, 1898, further to 
amend the Indian Paper Currency Act, 1923, to fix rates of 
income-tax, and to raise the import and -excise duties on motor - 
spirit. res eR es 
WHEREAS it is expedient to fix the duty on salt manufactured 

in, or imported by land into, certain parts of British India, to fix 

maximum rates of postage under the Indian Post Office Act, 1898, 

further to amend the Indian Paper Currency Act, 1923, to fix 

rates of income-tax, and to raise the import and excise duties on 
motor spirit; it is hereby enacted as follows :— 


1. (1) This Act may be called Toe INDIAN FINANCE Act, 1929. Short title, 
extent and 


(2) It extends to the whole of British India, including duration. 
British Baluchistan and the Sonthal Parganas. j 


(3) Sections 2 and 3 shall remain in force only up to the 
31st day of March, 1930. 
Fixation of 


2. The provisions of section 7 of the Indian Salt Act, 1882, salt duty. 
shall, in so far as they enable the Governor-General in Council to 
impose by rule made under that section a duty on salt manufac- 
tured in, or imported into, any part of British India other than 
Burma and Aden, be construed as if, with effect from the Ist 
day of April, 1929, they imposed such duty at the rate of one rupee 
and four annas per maund of eighty-two and two-sevenths pounds 
avoirdupois of salt manufactured in, or imported by land into, 
any such part, and® such duty shall, for all the purposes of * -> 
said Act, be deemed to have been imposed by rule made under that 
section. ` ° 
3. With effect from the 1st day of April, 1929, the schedule Postal rates. 
contained in the First Schedule to this to Act shall be inserted in 
the Indian Post Office Act, 1898, as the First Schedule to that Act ae eS 


Daties on 
motor spirit. 
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4. In sub-section (7) of section 19 of the Indian Paper Cur- 
rency Act, 1923, for the figures “1929” the figures “1930” shall be 
substituted. 


5. (1) Income-tax for the year beginning on the Ist day of 
April, 1929, shall be charged at the rates specified in Part I of the 
Second Schedule. 

(2) The rates of super-tax for the year beginning on th- 
Ist day of April, 1929, shall, for the purposes of section 55 of the 
Indian Income-tax Act, 1922, be those specified in Part II of the 
Second Schedule. 

(3) For the purposes-of the Second Schedule, “total income” 
means total income as determined, for the purposes of income- 
tax or super-tax, as the case may be, in accordance with the pro- 
visions of the Indian Income-tax Act, 1922. 


6. (1) In Schedule TI to the Indian Tariff ‘Act, 1804, in 
Item No. 40-A, for the words “Four annas” in the entry in the 
fourth column, the words “Six annas” shall be substituted. 


(2) In sub-section (1) of section 3 of the Motor Spirit 


eee) Act, 1917, for the words “four annas” the words “six 


as” shall be substituted. 


SCHEDULE I. 
Schedule to be inserted in the Indian Post Office Act, 1898 
[See Section 3.] 
“THE FIRST SCHEDULE. 
INLAND PostaceE RATES, 
[See Section 7.] 


Letters. 
For a weight not exceeding two and a half tolas .. One anna, 
For every two and a half tolas, or fraction thereof, 
exceeding two and a half tolas bg sd -. One anna 
Postcards 
Single iG os ars ee X ik .. Half an anna 
Reply whe $ ie 7 T e .. One anna. 
Book, Pattern and Sample Packets. ;, ` 
For every five tolas or fractoin thereof .. yi . Halfananna. 
Registered Newspapers. 
For a weight not exceeding eight tolas Sig Quarter of an anna. 
For a weight exceeding cight tolas and not excecdlng 
twenty tolas Half an anna. 
For every twenty Ee or fractioù they exceeding — 
twenty tolas : Half an anna. 
Parcels. ` 


For a weight not exceeding twenty tolas sk .. Two anmas. 


. 
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for a weight ereedne twenty tolas and not exceeding 
forty tolas i 


For every forty tolas, or ' fraction tarsal: exceeding fy 
tolas G ‘3 i a é ‘ s 


SCHEDULE II. 


[See Section 5] 
Part I. 
Rates of Income-tax 
A. In the case of every individual Hindn undivided 
family, unregistered firm- and other association of 
individuals not being a registered firm or a com- 
pany— 
(1) When the total income is less than Ra. 2,000. 
(2) When the total income is Rs. 2,000 or upwards, 
but is less than Rs 5,000. 
(3) When the total income is Rs 5,000 or upwards, 
but is less than Rs. 10,000. 
(4) When the total income is Rs 10,000 or upwards, 
but is less than Rs 20,900 
(5) When the total income is Rs. 20,000 or upwards, 
but is Jess than Rs. 30,000, 
(6) When the total income is Rs. 30,000 or upwards, 
but is less than Rs 40,000. 


(7) When the total Income ig Rs. 40,000 or upwards 


B In the case of every company and registered firm, 
whatever its total income. 


Parr II. 
Rates of Super-ias. 


In respect of the excess over fifty thousand rupees of 
total income— 
(1) in the case of every company .. 


(2) (a) in the case of every Hindu undivided 
family— 
(i) in respect of the first twenty-five 
thousand rupees of the excess. 
(4) for every rupee of the next twenty- 
five thousand rupees of such excess. 

(b) in the case of every individual, unregis- 
tered firm and other association of in- 
dividuaĥ not being a registered firm or a 
company, for every rupee of the first fifty 
thousand rupees of such excess. 

(c) in the case of every iftdividual, Hindu undi- 
vided family, unregistered firm and other 
association Of individuals not being a 
registered firm or a company— 
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Four annas. 


Four annag,’’ 


Rate. 

Nü. 

Five pies in the 
rupee. 

Six pies in the 
rupee, 

Nine pies in the 
rupee 

One anna in the 


e rupee. 

One ama and 
three pies in the 
rupee. 


One anna and 
six pies in the 
rupee. 

One anna and 
six ples in the 
rupee. 
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(i) For every rupee of the second fifty 
Thousand rupees of such excess. 


(ï) for every rupee of the next fifty 
thousand rupees of such excess 

(hi) for every rupee of-the next fifty thou- 
sand rupees of such excess 
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Rate 
One and a half, 
annas in the 

rupee. 
Two annas in the 

rupee. 
Two and a half 
annas in the 


rupee 
(iv) for every rupee of the next fifty thou- Three annasin the 
L sand rupees of such excess rupee ; 
(v) for every rupee of the next fifty thou- Three and a half 
sand rupees of such excess annas in the 
got rupee. 
(ui) for every rupee of the next fifty thou- Four annas in the 
W i sand rupees of such excess. rupee 
(vii) for every rupee of the next fifty thou- Four and a half 
nat , sand rupees of such excess. annas in the 
rupee. 
adi =. (Uii) for every rupee of the next fifty thou- Five annas in the 
sand rupees of such excess rupee. 
ori Sl nt (ir) For every rupee of the next fifty thou- Five and a half 
mr d rupees of such excess. annas in the 
Laa Bada rupee 
od. >. (#) for every rupee of the remainder of Six annas in the 
the excess rupee. 
hie USE 
ots on - 
Bes x THE TRADE DISPUTES ACT, 1929. 
“at ae 


Act No. VII or 198. 


Preratory Nore —The following extracts from the Statement ‘of Objects 
and Reasons indicate the reasons that led up to the passing of the Act:— 


“The outbreak of industrial unrest on a large scale was a feature 
;the period succeeding the close of the War and led the Government of 


India to explore the possibility of providing some machinery for the settle- 
tment of industrial disputes. The inquires made with this purpose in 1920 
led to the conclusion that in the conditions then existing, legislation for 
this purpose was not likely to be effective. 

2 The succeeding years saw a distinct change in the position by 
treason of the growth of organizations of industrial workers and of the 
ficreasing influence exercised by public opinion on the course of disputes 
And in 1924 the Government of India prepared a draft Bill “for enabling 
tHe investigation and settlement of trade disputes’? and circulated it in 
order to ascertain the views'of those directly interested and of the public 
generally on the subject. As a result of the inquiri& made in 1924-25 and 
the experience which has become available since that period, the Government 
of India are satisfied that legislation for the prevention and settlement 
of trade djsputes is likely to prove of cémsiderable value; and the present 
Bill has been prepared for this purpose. 


3. The main part of the Bill falls into three parts Clauses 3 to 14 
1elate to the establishment of tribunals for the investigation and settle- 


< 
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ment of trade disputes. This part of the Bill is based generally on ‘the 
British Industrial Courts Act of 1919, and its detailed provisions are adopra 
ed for the most part from clauses in that Act. The main difference ig 
that, whereas the British Act sets up a Standing Industrial Court the 
Conciliation Boards which the Bull proposes to establish are intende | to be 
appointed ad hoc like the Courts of Inquiry, in order to deal with pa cular 
disputes. The object of Courts of Inqury which will ordinarily “be ¢é6m? 
posed of persons having no direct interest in the dispute will be tor 10 1 
gate and report on such questions connected with the dispute as! miy” He 
referred to them. The object of Boards of Conciliation, which will’ 6. 17 
narily include representatives of the parties to a dispute, will be to secuird 
a settlement of the dispute. Both Courts of Inquiry and Boards of- n= 
ciliation will be able to enforce attendance of witnesses and the production 
of documents, and their reports are to be published. Neither party’ will; bd 
under any obligation to accept the findings of the Court or the advice’ 6 
the Board, and in cases where the dispute ıs not brought to an end. pat 
the deliberations of the tribunal that has been appointed, reliance” is placed 
on the force of public opinion which will be enabled by the pyblicatian of 
the report of the tribunal to arrive at Just conclusions on the ments, pf 
the dispute rR “É 

4. The second part of the Bill consists of clause (15) which: relates 
to public utility services. ‘‘Public utility services’? is defined in’ clanst-(2} 
(f), and it will be observed that, in accordance with this definition, clapse (15) 
is only applicable to such railway services as have beeg notified, by the 
Governor-General in Council. The clause makes it a penal offence for 
workers employed on monthly wages in public utility services to rike with; 
out previous notice, and also provides heavier Penalties for persons abe 
such an offence. The clause 1s based on the principle that Pergons. w > st 
work is vital to the welfare of the community generally shopld, not, „he 
entitled to enter into a strike before sufficient time has been iyen to 
examine the merits of their grievances and to explore the possibilities, gf 
arriving at a peaceful settlement. Provisions of a somewhat similar, type 
already exist in the Indian Post Office Act and in a number of Municipal 
Acts ın India, and the principle 1s one which 1s widely accepted: in' other 
countries. PT Pb 


apatoa 


P 5. Clauses (16) to (20) contain certain special provisions relating to 
illegal strikes and lock-outs. These clauses follow closely the provisions of 
sections 1, 2 and 7 of the British Trade Disputes and Trade Units Act, 
1927, They are applicable only in the case of strikes and lock-out} whieh 
satisfy both of two conditions; ın the first place, the strike -or-lotk-eit 
must have other objects than the mere furtherance of a trade dispute Wain 
the industry to which the strikers or employers belong, and, in the second 

` place, the strike or lock-out must be designed to coerce Government, .cither 
directly or by inflicting hardship on the community. If these “2ok itions 
are satisfied, the strike or lock-out becomes illegal. Persons ftirthéridy at 
strike or lock-out are liable to punishment and are deprived bf thecprotec- 
tion granted to them by the Indian Trade Unions Act, while personsireHisx 
ing to take part in it are protected from trade union disabilities to Which 
they might otherwise be subjected.’’—(Statement of Objects nd dkeasong) 

The following is the Report-of the Select Committee on thee Biao 
Clause 1—We have decided to limit the duration of the AY Hive 
years, torts) “OUTE 
Clause 2.—The slight amendment which we have made in sub-clause (c) 

is intended to bring out more clearly the fact that the definition of. ‘employer ¥ 
1s not intended to be exhaystive ~~ haus 
In view of the provision which we have made in clause (4)? that- 

the members of a Court of Inquiry shall be persons unconnected with! the 
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dispute or with any industry affected thereby, we have considered it desirable 
to give some definition of what we mean by the expresmon ‘‘an independent 
person,’’ and have inserted a definition accordingly as clause (d) of this 
clause. 


Sub-clause (f) [now sub-clause (g)].—We are of opinion that a wide 
power enabling the Government to declare any industry, business or under- 
takang to be a public ‘utilty service ıs undesirable as well as unnecessary, 
and we have therefore omitted it. After considerable discussion ın regard to 
the question of specifying certain other industries or undertakings as public 
utilty services, we have reached the concluson that clauses (+), (1), (m6) 
and (tv) of this sub-clause as it stands comprise all the services which it 1s 
essential to specify in the first place, and, ın view of the fact that the general 
power which the Bill as introduced conferred upon the Government was 
only exercisable after three months’ notice, we think there should be no ` 
difficulty in providing for any necessary additions to the clause by an amend- 
ment of the Act should occasion arise. 


Sub-clouse (f) [now swb-clouse (k)]—We have amplified the defini- 
tion of ‘‘workman’’ on the lines of the similar definiton in the Canadian 
Act, and at the same time made it clear that the expression includes clerical 
workers; and we have added the Royal Indian Marine Service to the Services 
which the Bill excludes from its scope. 


Clause 3—We have considered various proposals designed to lay upon 
the Government % definite obligation to convene a Court of Inquiry or a 
Board of Conciliation in cases where one of the parties so required. We 
think, however, that, unless both paities are agreed in desiring a reference, 
it would be useless to fetter the discretion of the Government as to the 
tıme at which the matter is ripe for action under this clause. At the same 
time, we think that no option shuuld be left tu the Government to refuse 
to appoint a Court or Board where the Government ıs assured that both ° 


parties are agreed as to the necessity of a reference, as well as to the form 
which it should take, 


Clouse 4—As already meutiored, we have provided that in ev ery case 
a Court of Inquiry, whether it 2003 sts of one or of more persons, shall not 


include persons having an interest in the dispute or in any industry affected. 
by it 


Clause 6—We have made an amendment to sub-clause (2) to make 
clear the original intention which was that only persons appointed io a 
Board to represent the parties should be appointed on the recommendation 
of the parties; and we have made slight alterations in the proviso to sub- 
clause (3) in order to bring it into line with the wording of clause (10). 


Clauses 7 and 9—The amendments which we have made to these clauses 
are of a purely drafting nature. 


Clouse 10—In view of the fact that members of Courts and Boards 
will now invariably be independent persons except in the case where a 
Board is composed of an independent chairman and an equal number of 
cepresentatives of each party and that the case of a vacancy in the office 
of any such representative member is already dealt with in clause (6), 
clause (10) will now apply to independent members only, and we have 
amended it accordingly. A 


Clause 12—We have amended thiseclause on the Jines of the English 
Act to make it quite clear that every report of a Court or Board, whether 
a final or interim report, must be published, and that only the publication of 
such information or evidence as the appointing authority thinks fit should 
be left to its discretion. 
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Clause 14.—We consider it inadvisable to forbid the representation of 
parties before Courts and Boards by legal practitioners subject only to 
exceptions “As we have redrafted the clause, such representation will 
ordinarily be permissible, subject however to such conditions and restric- 
tions as may be provided by rules. 


Clatse 15—-We have decided to accept the principle of this clause 
which however, as originally drafted, was open to certain criticisms. For 
example, it was pointed out that many persons are actually employed upon 
a daily wage which is in practice paid monthly; also that the clause would 
appear to penalise abstention from work on the part of a particular indi- 
vidual; and further that the clause is onesided and inflicts no penalty upon 
an employer who locks out his workmen. The latter point is, we think, 
one which must certainly be met and as by the nature of his employment 
a casual or day to-day labourer must be entitled to cease work at any 
moment and be similarly liable to dismissal, we agree that he should be 
excluded altogether from the operation of this clause. We have accord- 
ingly adopted a suggestion made by the Bombay Government which makes 
it clear that the cessation of work must be in the nature of a strike as 
defined in the Bill, and we have provided that, in order to render it a 
penal offence, the strike must be in breach of a definite contract between 
the employer and the workman; we have further made a collateral provi- 
sion penalising an employer for locking out his workman in breach of any 
contract. 


We have decided to omit sub-clause (2) of the Bull as introduced, 
which umposed a more severe penalty upon the abétior of an offence under 
sub-clause (1), as we think such persons can be sufficiently dealt with 
under the ordinary criminal law of abetment. 


As regards sub-clause (3) [mow sub-clause (4)], the point was taken 
that, where the employer 1s a Government department, the authority whose 
sanction would be necessary to enable a prosecution to be instituted would 
Le the Government itself A suggestion was accordingly made that where 
a trade union exists in the affected industry, a special resolution of three- 
fourths of the members, confirmed by a similar resolution at a later period, 
should be sufficient warrant for the launching of a prosecution. We cannot, 
however, accept this as a satisfactory solution of what we feel is only a 
technical difficulty in view of the fact that many classes of prosecutions of 
Government servants can only be undertaken with the sanction of Govern- 
ment itself. 


Clause 16—We have adopted this clause, but with some amendments 
which we think will restrict its scope without materially impairing its effec- 
tiveness Our attention has been particularly directed to the provisions of 
clause (b) of sub-clause (1), which, as drafted, we consider to be too wide 
and uncertain in its meaning. It is possible to hold that any strike inflicts 
a certain degree of hardship upon the community, and it would therefore be 
possible for a strike which fulfils both the conditions in (a) and (b) to be 
brought within this clause, although it was in the nature of a demonstration 
and lasted for no more than one day. The amendments which we suggest, 
apart fiom the omission in clause (a) of the words “or in addition to,’’ 
accordingly make it clear that the strike or lock-out must be designed to 
cause really severe, general and prolonged hardship to the community for the 
purpose of compelling Government to take any particular action, whether in 
connexion with the dispute or otherwise. 


In sub-clause (2) we have made it clear that, for the application of 
money to be illegal it must,not merely tend to further or support the strike, 
but have the direct effect of so doing. This is intended to exclude a case 
in which money is spent upon the relief of the dependants of strikers. 


I—4 . 
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In sub-clause (3) we have borrowed a provision from the English Act 
of 1927 further explaining the circumstances in which a group of workmen 
should be deemed to be within the same trade or industry. 

Clause 17.—We have somewhat modified the penalties provided for the 
wstigation of an illegal strike. 

Clause 18—We have decided to omit this, as the provisions of section 17 
of the Indian Trade Unions Act, 1926, will not apply ın the case of an agree- 
ment to commit an offence, and therefore specific exclusion of the case of an 
illegal strike is not necessary. As regards section 18 of the Indian Trade 
Unions Act, this section only applies in the case of acts done in furtherance 
of a trade dispute, and, if a genuine trade dispute forms part of the ground 
for any illegal strike, we think that no harm will be done by leaving the pro- 
visions of section 18 to operate in the case of registered trade unions- 

Clanse 20.—We think there is uo sufficient justification for giving a 
power to the Government to apply for injunctions restraining the expendi- 
ture of the funds of a trade union in connexion with an illegal strike. 
Under clause 16 such expenditure has been declated to be illegal and the 
persons properly interested in seeing thai the funds are not misspent arc 
the members of the trade union concerned. 

Clause 21 (now clause 19).—The only alteration which we have made 
in this clause 1s consequential upon the amendment made to clause 14. 

The following Minutes of Dissent have been appended to the Report .— 

“I sign the rgport subject to the following minute of dissent. 

I do not consider that Government should interfere unless the dispute 
is a major one and until direct negotiations between the parties have failed, 
and so I see no reason why Government should interfere except at the 
request of at least one party to the dispute where a registered trade union 
of the operatives in the trade concerned exists. This would allow Govern- 
inent to intervene where labour was disorganised and without knowledge 
of its privileges and rights. 

The opposition to the above views considers that unless Government 
has the mght of intervention at any time both parties would be likely to 
pursue obstinately an internecine warfare, suicidal to themselves and detri- 
mental to the public interest It does not appreciate the fact that one or 
other party would always be desirous of obtaining the support of Public 
Opinion and would thus hasten to demand Government intervention It ig 
only when both sides feel that they are on the way of coming to a satıs- 
factory settlement that neither would desire the intervention of third party 
busy bodies 

The alteration of the law relating to picketing 1s one for which in my 
opinion the time 1s ripe. Picketing of any kind should be rendered illegal 
while a Court or Board is sitting, and the law on picketing at any time 
should be altered to render it illegal at or near a workman’s house ag 
under the English law. i 


There appears to be some doubt as to whether legislation of this kind 
should take place ın this Bill or by an amending Bill to section 503 of the 
Indian Penal Codc. It has been stated that if an amendment of this kind 
were passed in the Select Committee, ıt would delay the present Bull. I do 
not desire to delay the acceptance of the provisions of this Bill and so 
“did not press the point which was raised by other Members of the Select 
Committee; but I consider that suitable action should be taken by Govern- 
ment whether when this Bill 1s before the House or by bringing out an 
amending Bill to the Indian Penal Code to deal with this most important 
and necessary point.’’—(Victor Sassoon ) N 


With regard to sections 3, 4 and 6, I am of opinion that the appoint- 
ing authority of the members of Boards of Conciliation and of the Courts 
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of Inquiry shall be the High Court of Judicature of the place in the juris- 
diction of which the dispute has arisen or is apprehended instead of the 
Local Government or the Governor-General in Council as at present provid- 
ed if the Bul. As for the constitution of these Boards and Courts these 
should consist of representatives—one in respect to Courts of Inquiry and 
iwo in respect to Boards of Conciliation—of each party to the dispute with 
a Chairman elected by these representatives. I would therefore amend these 
sections so as to bring them in conformity to these views and make consc- 
quential amendments in sections 8 and 10 and any other sections which may 
require changes. In view of the alterations I propose, the definition of 
independent person, ie, clause (d) of section 2 shall be deleted as un- 
necessary. I suggest two other alterations, one in section 5 and another in 
Section 12. I would add a clause to section 5 requiring Boards and Courts 
to report to the appointing authority and obtain its orders before it makes 
any inquiry in private As to reports made by Courts of Inquiry under 
section 12 I would make them final and binding on the parties on the con- 
firmation of the same by the appointing authority with such modifications 
as it thinks fit, after hearing both parties. 


I shall now give briefly my reasons for suggesting the changes which 
I propose It must be remembered that Courts and Boards constituted 
must inspire perfect confidence in the minds of parties ıf these are intend- 
ed to serve the public. In this connection it must be remembered that 
almost all Governments are considered to have a bias for the interests of 
Capital rather than of Labour Even in countries, such as Australia, where 
the Government is Labour, there 1s this suspicion. The reason stated is 
that capitalists have vested interests and a stake in the country, whereas 
labourers have -none Whether there is or there 1s not substance in this, 
the fact remains that there ıs this suspicion entertained by Labour against 
Governments, whether these are employers of Labour or not. The suspicion 
becomes all the grealer in countries like India, where the Government is 
the largest employer of Labour It is therefore highly desirable that the 
Government of India should not only be quite just and impartial in such 
matters, but should take steps to see that it is altogether beyond even a 
shred of suspicion. The only way to do this is to make the Boards and 
Courts altogether independent of Government When I say this I remember 
that often it is said that the appointing authority under the Bill, vis, the 
Government, 1s not a single person and the part of the Government which 
1s the employer of Labour would have but a distant connection with the 
part which appointed the Board or the Court and dealt with its conclusions. 
I do not think this argument is quite sound. For instance, in most matters 
where Government is an employer, such as Railways, Post and Telegraphs, 
and the lke, the Railway Board and the members of the Executive Council 
in charge of the particular portfolios cannot be said to have. a distant 
connection with the part of the Government which appointed the Boards 
and Courts. 

With respect to my suggested amendments to sections 5 and 12 my 
reason for the change proposed in section 5 is that, in my opinion, provi- 
sions regarding secrecy of any proceedings in respect to matters of public 
importance, especially when these matters come up before tribunals, should, 
as a rule, be done away with and inquiries should be public and open I 
have, therefore, recogfising that in trade disputes, there are likely to be 
matters which deserve to be kept strictly confidential, placed certain safe- 
guards over inquiries in private lest this power should be abused. 

With respect to the Reports ‘of Court of Inquiry dealt with in se- 
tion 12 of the Bill, these shguld be made final and binding on parties under 
certain limitations, vis, the consideration by High Courts, I have done 
this after great hesitation Neither the capitalists nor Labour Associationg 
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nor the Government have thought fit to suggest this. I fear there is some- 
thing behind this which makes all partes reticent about an expression of 
view and fight shy of this point of making the report final and binding 
I am, therefore, not keen on this change, but I have mentioned it for such 
consideration as it deserves’ —(V V Jogiah) 

“The fundamental objections to the Bill as it emerges from the Select 
Committee ,remain unaffected. We feel that clauses 15 and onwards far 
from settling trade disputes will only multiply them; they will embitter rela- 
tions between the employer and the employed and will, as all experience of 
similar legislation testifies, be utilised by the authorities for crushing political 
propaganda unpleasant to the bureaucracy. If the object of the Bill ıs 10 
develop and foster genuine trade union movement in the country, clauses 15 
and onwards will surely defeat that object For these reasons we recom- 
mended in the Select Committee the deletion of the 15th and subsequent 
clauses But having failed in that object we are obliged to append this 
minute of dissent Up to clause 14 the Bill is a genuine attempt towards 
settlement of trade disputes by means of courts of inquiry and boards of 
conciliation We believe that so far as that portion of the Bill 1s concern- 
ed, it emerges from the Select Committee considerably improved and 
strengthened Almost all the changes that have been made in the Bill up 
to that clause have served to make ıt more equitable and just Of course, 
we leave out of account the definition of the “public utility services’’ in 
clause 2 (g). That definition is consequentral on the clause 15 and should 
therefore be considered along with ıt. We believe that this clause is a 
great danger to“friendly relations between the employers and the em- 
ployed A public service may be a “utility service,’’ but it does not there- 
fore follow that a strike in such services without notice ought to be 
visited with criminal prosecution. It is true that a lock-out in such services 
has been made an offence also, but that does not affect the argument against 
making a strike a penal offence. We cannot understand why a stmke in a 
postal, telegraph or telephone service or for the matter of that in any Rail- 
way service should be made a crime No doubt such a strike is inconvenient 
and interferes with our ordinary comfurls, bul il is imunslious to claim that 
if any body of men refuse to minister to our comforts and conveniences they 
ought to be branded as criminals especially when the strikers feel that these 
comforts and conveniences can only be satisfied by their own degradation 
and misery. Can it be seriously contended that the Frontier Mail and 
similar luxurious Railway services are so vital to scciety that strikes thereon 
should be made illegal? For the Legislature to give sanction to so imqui- 
tous a doctrine as the one which is embodied in clause 15 13 to proclaim to 
the world that the mass of mankind ought to remain wage slaves and that 
they would strike only on the pain of being clapped into jail We are most 
anxious to promote the industrial advancement of our country but not by 
methods of coercion as proposed under this clause We grant that services 
like the supply of water, light and sanitation are absolutely essential to the 
very existence of society and that any strike in such services should be dis- 
couraged by all legitimate means, not because they are ‘‘public utility 
services”? but because they are ‘‘social security services’’; and as no man 
could be permitted to have interest against the very existence of society we 
are not opposed to any legislation against making strikes in the ‘‘social 
security services’’ illegal; but such strikes are alreagly illegal and what is 
more, the punishment provided for them 1s heavier as will be seen by reading 
section 43 of the Indian Penal Code along with section 120-A as pointed out 
by the Hon’ble Mr Justice Wort of the Patna High Court So far as 
merely ‘‘public utility?’ services are concerned, clause 15 ıs iniquitous and 
so far as “social security services’’ are concerped, this clause is unneces- 
sary, and we therefore are entirely against its inclusion in the Bill As 
regards clause 16 and subsequeut clauses they are out of tune with the 
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spirit of the earlier portion of the Bill. Even in a country like England 
where the trade union movement is highly developed similar provisions have 
met with universal condemnation with the rank and file of the entire body of 
trade unions there It cannot therefore be claimed that in a country where 
the trade union movement 1s still in its infancy such clauses could lead to 
beneficial results. They can lead only to disaster, while the rigour of the 
clause 16 (1) (b) has been somewhat softened by the changes made therein, 
the fundamental objections to ıt remain entirely unaffected. It cannot be 
suggested that workers should be deprived of the mghts of citizenship 
simply because they are employed in some industry or business. No legis- 
lation which directly or indirectly interferes with fundamental human rights 
can meet with our approval These clauses first assume that sympathetic 
strikes even in ordinary business are wrong. They further assume that if 
employees strike work in order to assist any agitation or propaganda for 
political mghts they deserve to be suppressed, but such an idea, ie, that 
the least external interference with the normal working of trade and industry 
should be regarded as criminal cannot be maintained ın modern times and 
we therefore unequivocally oppose all these clauses 


One more thing remains to be stated In order to take action against 
employers in cases of lock-outs it 1s necessary to get the previous sanction 
of the Governor-General in Council. This might work well so long as the 
employer is a non-official. But in case of the Government employers such 
a provision would remain a dead letter. It ıs next to impossible to obtain 
the sanction of the Governor-General in Council if a ae union desires to 
prosecute any Agent of a Railway or a Member of the Railway Board We 
had therefore proposed that against official employers registered trade unions 
sought to be allowed to sanction prosecution, if they decide to launch one, 
after passing an extraordinary resolution with a three-fourths majority to 
that effect. We think that the inclusion of such a provision is necessary if 
workmen are to be given the mght to prosecute illegal lock-outs by official 
employees. We also think that the protection given to blacklegs in clause 17 
amounts to an improper interference with the internal administration of 
Trade Unions, but even if the changes we have pressed are accepted, we 
cannot support clauses 15 onwards as they are calculated to turn the Bill 
into the ‘‘Employers Charter’? and to give legal sanction to a system of 
forced labour.’’—(Jaunnadas M Mehta, M S Sesha Atyangar, S C Mitra, 
V. V. Jogiah) 

“I do not think that the Trade Disputes Bill can be said to be complete 
without a clause of picketing inserted in it , Picketing is a harassment for 
honest and willing workers and its provision should find a legitimate place 
in this Biull The whole object of this Bill would be destroyed if picketing 
would be allowed when any trade dispute 1s under inquiry or investigation 
by a Court or Board. I am therefore of opinion that picketing should be 
made illegal. 


As regards clause 16, as amended by the Select Committee, it is too wide 
and vague and will not serve the purpose for which it was intended. 
Whilst I believe that no political clause should be inserted in this Bill, 
I am strongly of opinion that no industry should be paralysed for coercing 
Government regardless of the ruin that it may cause to the community 
and to the industry ’’—(Fasal I Rahmntoola ) 

“I do not find myself in a position to support clauses 16, 17 and 18. 
There is no doubt that the present clauses relating to illegal strikes are 
an improvement on those in the draft Bill, but my objection on principle 
remains and I cannot give such pfovision my support ’’—(G D. Birla) 

‘The Bill has undergone changes in the Select Committee, some of 
which are of a substantial character. They make that part of the Bill which 
deals with the investigation and settlement of trade disputes more acceptable 
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aud meet-some of the objections raised against that part which is concerned 
with strikes in public utility services and general strikes. But the funda- 
mental objections to this part of the Bill remain unaffected by the alterations 
introduced by the Select Committee. - 


I take it that the main purpose of the Bill is to enable Government to 
bring about the settlement of a trade dispute either by persuading the em- 
ployers and the employees to arrive at an amicable understanding or by bnng- 
ing the force of public opinion to bear upon the parties concerned The Bill 
gives no power to Government to enforce the decision of a Board of Concilia- 
tion or Court of Inquiry The success of their intervention will thus depend 
on psychological causes. It is necessary therefore that the Bill should create 
an atmosphere of sympathy and goodwill Looked at from this point of view, 
the retention of provisions relating to strikes in public utility services and 
gencral strikes must be regarded as a serious mistake. They will sow 
distrust in the minds of the workers who will regard them as aimed at 
their class and create suspicion in the mind of the public which will ascribe 
a political origin to them The hostile feelings which the Bill will create 
may entirely defeat its principal object. 


Clause 15 which deals with strikes in public utility services renders a 
strike in violation of the terms of service without previous notice illegal 
If it was attempted to make sudden stmkes penal only in services wheic 
stoppage of work without adequate notice would endanger human health 
or life the case for such action would theoretically be clear, however diffi- 
cult the enforceméht of the law might be in practice But the definition 
of a public utility service in spite of the deletion of that provision by the Select 
Committee which would have vested Government with a discretionary ] power 
to declare any service a public utility service still includes services sudden 
strikes in which, whatever the inconvenience they may cause, cannot involve 
danger to life However undesirable sudden strikes may be in any undertak- 
ing, there is no ground for making them penal where they do not affect the 
safety of the community. It may further be pointed out that sudden strikes 
in services which affect the existence of the community have been made 
illegal by provincial legislation Proved defects ın the existing law can be 
easily remedied by the provinces. Besides, strikes, if resorted to in breach 
of contract, can be severely dealt with undcr the Indian Penal Code It 
is true that lock-outs in public utility services have been placed on the same 
level as strikes and rendered punishable, but this does not in any way 
affect the argument against the retention of clause 15. 


Again, if certain services are of exceptional importance to society, the 
welfare of the workers who carry them on should also be a matter of 
special concern to us, but the Bill accords them no privileges, and amend- 
ments seeking to secure privileges for them were held to be outside the 
scope of the Bill. 


The objections to clause 16, even as amended by the Select Committee, 
are of a more serious character Legislation undertaken on similar lines in 
England met with determined opposition from responsible Labour leaders 
although the trade union movement 1s highly organised there and the diffi- 
culties in interpreting it were commented on by eminent lawyers and jurists. 
As pointed out in the debate which took place when tbg Bill was referred to 
the Select Committee there is a danger that sympathetic strikes and strikes 
the object of which is to get labour laws suitably changed may be held 
to be illegal under clause 16. There is,also a justifiable fear that the 
clause may*be used for political purposes No evidence has been adduced 
to show either the urgency or the desirability of such a provision at this 
stage. It is bound to be regarded in the present circumstances as a direct 
attack on Labour and should be strenuously opposed. 
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It has been contended that the clauses referred to above are calculat- 
ed to lead to a healthy development of the trade union movement and are 
therefore in the interests of the workers themselves. It is difficult to ? 
take such an argument seriously. I am unable to see how these clauses 
will bring about the extension of the trade umon movement or a quicker 
organisation of Labour. 
The second part of the Bill seems to me to have a definitely political 
tinge about it. It has no necessary connection with the first part. If the 
Bill ıs meant to promote peace in the industnal world it should be shorn 
off the objectionable features briefly discussed above.’’—(H. N Kunasru.) 


“I agree with the general principles of the Bill as it emerges from 
the Select Committee. I suggest that the Act should remain in force till 
3lst March, 1934, and not for 5 years’’—(M A. Jinnah.) 


[12th Apri, 1929.] 


An Act to make provision for ihe investigation and settlement 
of trade disputes, and for ceriain other purposes. 


WHEREAS it is expedient to make provision for the investiga- 
tion and settlement of trade disputes, and for certain other pur- 
poses hereinafter appearing; it is hereby enacted as follows :— 


1. (1) This Act may be called Tue Trane DISPUTES ACT, Short title, 


1929. g extent, com- 
mencement 


(2) It extends to the whole of British India, including and duration. 
British Baluchistan and the Sonthal Parganas. 

(3) It shall come into force on such date as the Governor- 
General in Council may, by notification | in the Gazette of Indta, 


appoint. 
(4) It shall remain in force for a pee of five years only. 


` 2. Iu this Act, unless there is anything repugnant in the Interpreta- 
subject or context, — tions. 

(a) “Board? means a Board of Conciliation constituted 
under this Act; 

(b) “Court” means a Court of Inquiry constituted under 
this Act; 

(c) “employer,” in the case of any industry, business or 
undertaking carmed on by any department of the Government, 
means the authonty prescribed in this behalf or, where no autho- 
rity 1s prescribed, the head of the department; 

(d) a person shall be deemed to be “independent” for the 
purpose of his appointment as the chairman or other member of 
a Court or a Boarfl if he is unconnected with the dispute with 
1eference to which the Court or the Board is appointed and with 
any trade or industry directly affected by the dispute; 


(e) “lock-cut’” means the closing of a place of employment, 
or the suspension of work, or the refusal by an employer to con- 
tinue to employ any number of persons employed by him, where : 


Reference of 
disputes to 
Courts or~ 
Boards. 
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such closing, suspension or refusal occurs in consequence of a dis- 
pute and 1s intended for the purpose of compelling those persons, 
or of aiding another employer in compelling persons employed by 
him, to accept terms or conditions of or affecting employment; 


(f) “prescribed? means prescribed by rules made under 
this Act; 


(g) “public utility service” means— ; 

- (i) any railway service which the Governor-General in 
Council may, by notification in the Gazette of India, declare to 
a public utility service for the purposes of this Act; or É 

(11) any postal, telegraph or telephone service; or 

(ili) any industry, business or undertaking which sup- 
plies light or water to the public; or 

(iv) any system of public conservancy or sanitation; 


(k) “railway company” means a railway company as de- 
fined in section 3 of the Indian Railways Act, 1890; 

(i) ‘‘strike” means a cessation of work by a body of persons 
employed in any trade or industry acting in combination, or a 
concerted refug&l, or a refusal under a common understanding, of 
any number of persons who are or have been so employed to con- 
tinue to work or to accept employment; i 

(7) “trade dispute” means any dispute or difference be- 
tween employers and workmen, or between workmen and work- 
men, which is connected with the employment or non-employment 
or the terms of the employment, or with the conditions of labour, 
of any person; and 

(k) “workman” means any person employed in any trade 
or industry to do any skilled or unskilled manual or clerical work ` 
for hire or reward, but does not include any person employed in 


the naval, military or air service of the Crown or in the Royal 
Indian Marine Service. 


Reference of Disputes to Couris and Boards. 


3. If any trade dispute exists or 1s apprehendea between an 
employer and any of his workmen, the Local Government or, 
where the employer is the head of a department under the control 
of the Governor-General in Council or is a railway company, the 
Governor-General in Ccuncil may, by order in writing,— 

(a) refer any matters appearing to be comnected with or 
relevant to the dispute to a Court of Inquiry’ to be appointed by 
the Local Government or the Governor-General in Council, as the 
case may be; or ° 

(b) refer the dispute to a Board of Conciliation to be 
appointed by the Local Government or the Governor-General in 

` Council, as the case may be, for promoting a settlement thereof: 


ð ` 
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Provided that, where both parties to the dispute apply, whe- 
ther separately or conjointly, for a reference to a Court, or where 
both parties apply, whether separately or conjointly, for a reference 
to a Board, and the authority having the power to appoint is satis- 
fied that the persons applying represent the majority of each party, 
a Court or a Board, as the case may be, shall be appointed accord- 
ingly. 

Courts of Inquiry. 

4. (1) A Court shall consist of an independent chairman and 
such other independent persons as the appointing authority thinks 
fit, or may, if such authority thinks fit, consist of one independent 
person. 

(2) A Court, having the prescribed quorum, may act not- 
withstanding any vacancy in the number of its members other than 
the chairman. 

5. (1) A Court shall, either in public or in private, at its discre- 
tion, inquire into the matters referred to it and report thereon to 
the authority by which the Court was appointed. 

(2) A Court may, ıf it thinks fit, make interim reports. 

Boards of Conciliation. ° 

6. (1) A Board shall consist of a chairman and two or four 
other members, as the appointing authority thinks fit, or may, if 
such authority thinks fit, consist of one independent person. 

(2) Where the Board consists of more than one person, 
the chairman shall be an independent person and the other members 
shall be either independent persons or persons appointed in equal 
numbers to represent the parties to the dispute; all persons appoint- 
ed to represent any party shall be appointed on the recommenda- 
tion of that party: 

Provided that, if any party fails to make the necessary recom- 
mendation within the prescribed time, the appointing authority 
shall select and appoint such persons as it thinks fit to represent 
that party. 

(3) A Board, having the prescribed quorum, may act not- 
withstanding any vacancy in the number of its members other than 
the chairmen: 

Provided that, where a Board includes an equal number of 
persons representing the parties to the dispute and the services of 
any such person cease to be available before the Board has completed 
its work, the authority appointing the Board shall appoint, in the 
manner specified ın sub-section (2), another person to take his place, 
and the proceedings shall be continued before the Board so 
reconstituted. . 

7. (1) Where a dispute has been referred to a Board under 
this Act, it shall be the duty of the Board to endeavour to bring 
about a settlement of the same, and for this purpose the Board 
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shall, in such manner as it thinks fit and without delay, investigate 
ihe dispute and all matters affecting the merits thereof and the 
right settlement thereof, and in so doing may do all such things 
as it thinks fit for the purpose of inducing the parties to come to 
a fair and amicable settlement of the dispute, and may adjouin the 
proceedings for any period sufficient in its opinion to allow the 
parties to agree upon terms of settlement. 

(2) If a settlement of a dispute is arrived at by the parties 
thereto atter ıt has been referred to a Board and during the course 
of the investigation thercof, a memorandum of the settlement shall 
be drawn up by the Board and signed by the parties, and the 
Board shall send a report of the settlement, together with the 
memorandum, to the authority by which the Board was appointed. 

(3) If no such settlement ıs arrived at during the course 
of the investigation, the Board shall, as soon as possible after the 
close thereof, send a full report regarding the dispute to the au- 
thority by which the Board was appointed, setting forth the pro- 
ceedings and steps taken by the Board for the purpose of ascer- 
taining the facts and circumstances relating to the dispute and of 
bringing abot a settlement thereof, together with a full state- 
ment of such facts and circumstances and its fmdings thereon 
and the recommendation of the Board for the determination of 
the dispute. 


(4) The recommendation of the Board shall deal with each 
item of the dispute, and shall state in plain language what in the 
opinion of the Board ought and ought not to be done by the res- 
pective parties concerned. 


General. 


8. No order of the Governor-General in Council or of a Local 
Governtuent appointing any person as a member of a Court or a 
Board shall be called in question in any manner. 

9. (1) Courts and Boards shall, subject to the provisions of 
this Act, follow such procedure as may be prescribed. 

(2) Courts and Boards shall have the same powers as are 
vested in Courts under the Code of Civil Procedure, 1908, when 
trying a suit in respect of the following matters :— 

(a) enforcing the attendance of any person and examining 
him on oath; 


(b) compelling the production of documents and material 
objects; and e 

(c) issuing commissions for the examination of witnesses; 
and shall have such further powers,as may be prescribed, and every 
inquiry or investigation by a Court or Board shall be deemed to be 
a judicial proceeding within the meaning of sections 193 and 228 
of the Indian Penal Code. 
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10. (1) If the services of the chairman or of any other independ- 
ent member of a Court or Board cease to be available at any time 
for the purposes of the Court or Board, the appointing authority 
shall in the case of a chairman, and may in the case of any other 
member, appoint another independent person to fill the vacancy, and 


the proceedings shall be continued before the Court or Board so 
reconstituted. 


(2) Where the Court or Board consists of one person only 
and his services cease to be available as aforesaid, the appointing 
authority shall appoint another independent person in his place, and 
the proceedings shall be continued before the person so appointed. 

11. The report of a Court or Board shall be in writing and 
shall be signed by all the members of the Court or Board: 
"Provided that nothing in this section shall be deemed to pre- 
vent any member of a Court or Board from recording a minute of 
dissent from a report or from any recommendation made therein. 

12. (1) The final and any interim report of a Court or Board, 
together with any minute of dissent recorded therewith, shall, as 
soon as possible after its receipt by the authority by which the Court 
or Board was appointed, be published by that atfhority in such 
manner as it thinks fit. 

(2) The said authority may publish or cause to be published 
from time to time, in such manner as such authority thinks fit, any 
information obtained, or conclusions arrived at, by the Court or 
Roard as the result or in the course of its inquiry or investigation. 


13. (1) Notwithstanding anything contained in S. 12, there 
shall not be included in any report or publication made or authorised 
by a Court or Board or the authority appointing a Court or Board 
any information obtained by the Court or Board in the course of 
its inquiry or investigation as to any Trade Union or as to any indi- 
vidual business (whether carried on by a person, firm or company) 
which is not available otherwise than through evidence given before 
the Court or Board, except with the consent in writing of the Secre- 
tary of the Trade Union or of the person, firm or company in ques- 
tion; nor shall any individual member of the Court or Board or any 
person concerned in the proceedings before it disclose any such 
information without such consent. 


(2) If any member of a Court or Board or any person 
present at or concerned in the pioceedings before a Court or 
Board discloses any information in contravention of the provisions 
of sub-section (1)* he shall, on complaint made by or under the 
authority of the Trade Union or individual business affected, be 
punishable with fine which may extend to one thousand rupees: 


Provided that nothing in this sub-section shall apply to the 
disclosure of any such ‘information for the purposes of a prosecu- 
tion under section 193 of the Indian Penal Code. 
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14. Subject to such conditions and restrictions as may be 
prescribed, any party to a dispute under inquiry or investigation 
by a Court or Board shall be entitled to be represented before the 
Court or Board by a legal practtioner. 

Special provision regarding Public Utthiy Services. 

15. (1) Any person who, being employed in a public utility 
service, goes on strike in breach of contract without having given 
to his employer, within one month before so striking, not less than 
fourteen days’ previous notice in writing of his intention to go 
on strike or, having given such notice, goes on strike before the 
expiry thereof, shall be punishable with imprisonment which may 
extend to one month, or with fine which may extend to fifty 
rupees, or with both. 

(2) Any employer carrying on any public utility service who 
locks out his workmen in breach of contract without having given 
them, within one month before such lock-out, not less than four- 
teen days’ notice in writing of his intention to lock them out, or, 
having given such notice, locks them out before the expiry thereof, 
shall be liable to imprisonment which may extend to one month, 
or to a fine which may extend to one thousand rupees, or with 
both. 

(3) Where the employer committing an offence under sub- 
section (2) is a corporation, company or other association of 
persons, any secretary, director or other officer or person concern- 
ed with the management thereof shall be punishable as therein 
provided unless he proves that the offence was committed without 
his knowledge or without his consent. 

(4) No Court shall take cognisance of any offence under 
this section or of the abetment of any such offence save on com- 
plaint made by, or under authority from, the Governor-General in 
Council or the Local Government. 

(5) No Court inferior to that of a Presidency Magistrate 
or a Magistrate of the first class shall try any offence under this 
section. 

Spectal provision for Illegal Strikes and Lock-outs. 

16. (1) A strike or a lock-out shall be illegal which— 

-(a) has any object other than the furtherance of a trade 
dispute within the trade or industry in which the strikers or em- 
ployers locking out are engaged; and se 

- (b) is designed or calculated to inflict severe, general and 
prolonged hardship upon the community and thereby to compel the 
Government to take or abstain from taking any particular course 
of action. . i 

(Z) It shall be illegal to commence or continue, or to apply 


any sums in direct furtherance or support Of any such illegal strike 
or lock-out, 
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(3) For the purposes of this section— 

(a) a trade dispute shall not be deemed to be within a 
trade or industry unless it is a dispute between employers and 
workmen, or between workmen and workmen, in that trade or 
industry, which 1s connected with the employment or non-employ- 
ment or the.terms of the employment, or with the conditions of 
labour, of persons in that trade or industry; 


(b) without prejudice to the generality of the cxpression 
“trade or industry,’ workmen shall be deemed to be within the 
same trade or industry if their wages or conditions of employment 
are determined in accordance with agreements made with the same 
employer or group of employers. 

(4) A strike or a lock-out shall not be deemed to be calculat- 
ed to compel the Government unless such compulsion might rea- 
sonably be expected as a consequence thereof. 

17. (1) If any person declares, instigates, incites others to 
take part in, or otherwise acts in furtherance of, a stnke or lock- 
out which is illegal under the provisions of section 16, he shall be 
punishable with simple imprisonment which may ¢xtend to three 
months, or with fine which may extend to two hundred rupees, or 
with both: 4 

Provided that no person shall be deemed to have committed 
an offence under this section by reason only of his having ceased 
work or refused to continue to work or to accept employment. 


(2) No Court shall take cognisance of any offence under 
this section save on complaint made by or under authority frorn. 
the Governor-General in Council or the Local Government. 

(3) No Court inferior to that of a Presidency Magistrate 
or a Magistrate of the first class shall try any offence under this 
section, 


18. (1) No person refusing to take part, or to continue to 
take part, in any strike or lock-out which is illegal under the pro- 
visions of section 16 shall, by reason of such refusal or by reason 
of any action taken by him under this section, be subject to expul- 
sion from any trade union or society, or to any fine or penalty, or 
to deprivation of any right or benefit to which he or his legal re- 
presentatives would otherwise be entitled, or be liable to be placed 
in any respect, either directly or indirectly, under any disability or 
at any disadvantage as compared with other members of the union 
or society, anything to the contrary in the rules of a trade union 
or society notwithstanding. 

(2) Nothing in the rules of a trade union or society requiring 
the settlement of disputes in any manner shall apply to any pro- 
ceeding for enforcing any right or exemption seoured by this 
section, and in any such procecding the Civil Court may, in lieu of 
ordering a person who-has been expelled from membérship of a 
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trade union or sociely to be restored to membership, order that he 
be paid out of the funds of the trade union or society such sum 
by way of compensation or damages as that Court thinks just. 


Rules. 


19. (1) The Governor-General in Council in respect of indus- 
tries, businesses and undertakings carmed on by him or under his 
authority, or by a railway company, and the Local Governments 
in respect of other businesses, industries, or undertakings within 
their respective provinces, may make rules for the purpose of giv- 
ing effect to the provisions of this Act. 


(2) In particular and without prejudice to the generality 
of the foregoing power, such rules may provide for all or any of the 
following matters, namely :— 


(a) the powers and procedure of Courts and Boards, includ- 
ing rules as to the summoning of witnesses, the production of docu- 
ments relevant to the subject-matter of an inquiry or investigation 
and the number of members necessary to form a quorum; 


(b) theeallowances admissible to members of Courts and 
Boards and to witnesses ; 


(c) the ministerial establishment which may be allotted 
to a Court or Board and the salaries and allowances payable to 
members of such establishments ; 


(d) the conditions and restrictions subject to which persons 
may be represented by legal practitioners in proceedings under 
chis Act before a Court or Board; 


- (e) any other matter which is to be or may be prescribed. 


(3) All rules made under this section shall be published in 
the Gazette of India or the local official gazette, as the case mav 


he, and shall, on such publication, have effect as if enacted in 
this Act. 


r 


THE INDIAN SOFT COKE CESS ACT, 1929. 


Act No. VIII or 1929, 


Preratory Note —‘‘Indian Collienes have for some years past suffered 
from trade depression, particularly those producing the quality of coal gene- 
rally known as second class The owners of such coflieries have found some 
relief in the manufacture and sale of soft coke, suitable for domestic con- 
sumption, but the market for soft coke 1s limited, partly owing to the com- 
petition of other fuels, and partly because the value of soft coke as a domestic 
fuel is flot generally realised. In these circumstances the Indian Mining 
Federation approached the Government of India with the suggestion that 
a cess should be collected by official agents from the trade, and that the 
proceeds of the cess be devoted to expenditure on measures to popularise 


O3 
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soft coke in Indian markets. It, therefore, considered desirable to impose 
by legislation a cess of two annas per ton on all soft coke despatched by 
rail from collieries in Bengal and Bihar and Onssa for the purpose of 
creating a fund to finance measures for promoting the sale and improving 
the methods of manufacture of soft coke It ıs proposed to entrust the 
administration of the fund to a Soft Coke Cess Committee, consisting of 
members representing the two Local Governments concerned, the Indian 
Mining Federation and the Indian Mining Association, and including the 
Chief Mining Engineer to the Railway Board, who will also be ex oficio 
President of the Committee This Act which is largely based on the Tea 
Cess Act and the Lac Cess Act, is intended to give effect to this proposal 
It has the support of the Indian Mining Federation which represents the 
interests of the soft coke industry.’’—(Statement of Objects and Reasons ) 


An Act to provide for the levy of a cess on soft coke despatched by 
rail from collieries ın the provinces of Bengal and Bihar and 
Orissa. 


Wuerras it is expedient to provide for the creation of a fund 
to be expended by a Committee specially constituted in this behalf 
{ur the promotion of the interests of the soft coke, industry in the 
provinces of Bengal and Bihar and Orissa; 

AND WHEREAS for this purpose it 1s expedient to levy a cess on 
soft coke despatched by rail from collieries in the said provinces ;. 

It ıs hereby enacted as follows :— ; k 

1. (1) This Act may be called Tie INDIAN SOFT Coke Cess 
Act, 1929. 

(2) It extends to the whole of British India, except Aden. 

(3) It shall come into force on such date as the Governor- 
General in Council may, by notification in the Gazette of India. 
appoint. Í 

2. In this Act, unless there is anything repugnant in the sub- 
ject or context,— 

(a) “Committee” means the Soft Coke Cess Committee 
constituted under section 4; f i 
(b) “prescribed” means prescribed by rules made under this 
Act; and ' 
i (c) ‘soft coke” means all coke which 1s unsuitable for 
metallurgical purposes. 
3. (1) There shall be levied and collected on all soft coke 


despatched by rail from collieries in the provinces of Bengal and 


Bihar and Orissa a cess at the rate of two annas per ton. 

(2) The cess shall be collected by the Railway Administra- 
tions concerned by means ofa surcharge on freight and shall be 
paid to the Committee, gfter deduction of the expenses of collection 
(if any), in such manner as may be prescribed. 
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4. a) The Governor-General in Council shall constitute a 
Committee, consisting of the following members, to receive and 
expend the proceeds of the cess :— 


(i) the Chief Mining Engineer to the Railway Board, 
ex-o fficto; 

(#) one person nominated by the Local Government ot 
Bengal ; 

(#4) one person nominated by the Local Government of 
Bihar and Orissa; 


(tv) seven persons nominated by the Indian Mining 
Federation; and 


(v) one person nominated by the Indian Mining Asso- 
ciation: 

Provided that, if within the period prescribed in this behalf, 
any authority or body fails to make any nomination which it is 
entitled to make under this section, the Governor-General in Coun- 
cil may himself nominate a member to fill the vacancy. 

(2) The Çhief Mining Engineer to the Railway Board shall 
be ex-officio President of the Committee. 

(3) Where a nominated member dies, resigns, ceases to reside 
in British India or becomes incapable of acting, the Governor-Gene- 
ral in Council may, on the recommendation of the authority or 
body which would have been entitled to make the nomination if it 
had been a first nomination under sub-section (1), or where such 
recommendation is not made within the prescribed period, then 
on his own initiative, nominate a person to fill the vacancy. 


(4) No act done by the Committee shall be questioned on the 
ground merely of the- existence of any vacancy in, or any defect 
in the constitution of, the Committee. 


5. The proceeds of the cess and any other monies received 
by the Committee shall be applied to meeting the expenses of the 
Committee and the cost of such measures as it may consider advis- 
able to take for promoting the sale and improving the methods of 
manufacture of soft coke. 


6. (1) The Committee shall keep accounts of all monies 
received and expended under section 5. 


(2) Such accounts shall be examined and audited annually 
by auditors appointed in this behalf by the Governor-General in 
Council; and such auditors may disallow any item which has, in 
their opinion, been expended out of any monies so received other- - 
wise than as directed by or under this Act. 


(3) If any item is disallowed, an appeal shall lie to the 
Governor-General in Council, whose decision shall be final. 


ur & 1x oF 1929.] INDIA ACTS, 1929, 37 


7. (1) The Governor-General in Council may, after consult- 
ing the Committee and after previous publication, make rules to 
carry out the purposes of this Act. i 


(2) In particular and without prejudice to the generality of 
the foregoing power, such rules may provide for— 


(a) the regulation of the nomination of members of the 
Committee, and the procedure of the-Committee, 


(b) the regulation of the levy, collection and payment of the 
cess, and 


(c) the form of accounts to be kept and the publication of 
an abstract of such acccunts with the report of the audi- 
tors thereon. 


(3) All such rules shall be published in the Gazette of India. 


8. „Sections 2 to 7 shall remain in force only until the 31st 
December, 1934: P 


Provided that the Governor-General in Council may, on the 
recommendation of the Committee, declare by nofification in the 
Gazette of India, that the said sections shall continue in force for 
any further period specified in such notification. 


, 


9. When sections 2 to 7 ceasc to be in force, all monies and 
other property in the possession of the Committee shall -revert to 
His Majesty. ' 


THE INDIAN BOILERS (AMENDMENT) ACT, 1929, 





Act No. LX or 1929, 


PrerAiory Noti—The necessity for the passing of this Act has been 
caplained as follows in the Statement of Objects and Reasons :— 


‘The definition of ‘boiler’ in clause (b) of section 2 of the Indian 
Boilers Act, 1923, ıs defective, as it excludes vessels used for generating 
steam under pressure for use utside such vessels. Such vessels arc as 
much liable as other vessels to explode 1f improperly constructed, used or 
maintained and may be a source of considerable danger. It has therefore 
Icen decided to omit the words ‘for use outside such vessel’ from the 
clause ' 


2 Clause (2) of Regulation 3 of the Indian Boiler Regulations, 1924, 
prolubits the registration and consequently the use of a boiler if a struc- 
tural part subject to pyessure is made of cast-iron, Cast-iron boilers are, 
however, extensively used in Europe and in Amenca, and it has been 
pointed out that the restriction imposed by the law im India on the use 
of cast-iron boilers is a serious gmpediment to the economic heating of 
Luildings and the supply of hot water. It has therefore been detided what 
a new clause should be added to section 34 of the Indian Boilers Act, 
1923, so as to empower Local Governments to exempt from the operation of 
the Act, subject to such conditions and restrictions as they may think ft 
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to impose, any boilers or classes or types of boilers which are used ex- 
clusively for the heating of buildings or for the supply of hot water.’’— 
(Statement of Objects and Reasons ) 


[1si October, 1929.] 
An Act further to amend the Indian Boilers Act, 1923, for 
i certain purposcs. 


\WeHEREAS it is expedient further to amend the Indian Boilers 
Act, 1923, for the purposes hereinafter appearing; it is hereby 
enacted as follows :— 


. 1. This Act may be called THE INDIAN Borers (AMEND- 
MENT) Act, 1929, ' 


2. In clause (b) of section 2 of the Indian Boilers Act, 1923 
(hereinafter referred to as the said Act), the words “for use 
outside such vessel” shall be omitted. 


3. Section 34 of the said Act shall be re-numbered as sub- 
section (2) of section 34, and the following sub-section shall be 
inserted as sub-section (1) of that section, namely :— 

o 
“34. (1) The Local Government may, by notification in the 
local official Gazette, exempt from the operation of this Act, sub- 
ject to such conditions and restrictions as it thinks fit, any boilers 
or classes or types of boilers used exclusively for the heating of 
buildings or the supply of hot water.” 


. THE INDIAN CENSUS ACT, 1929. 
Act No. X or 1929, 
Parraiory Nom: —'‘The object of this Act is to provide for the taking 
ul a census in 1931, It reproduces, with the necessary verbal alterations, 


the provision of the Indian Census Act, 1920 (1V of 1920).?’—(Stutement 
of Objects and Reasons ) 


[1st October, 1929. | 
An Act to provide for ceriain matters in connection with the 
taking of the Census. 


WHEREAS it has been determined to take a census of British 
India during the year 1931, and it is expedient to provide for cer- 
{ain matters in connection with the taking of such census; it is 
hereby enacted as follows :— 


1. (1) This Act may be called Tue InpIAN Census Act, 
1929. ° 


(2) It extends to the whole of* British Indja, including 
British Baluchistan and the Sonthal Parganas. É 
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2. (1) The Local Government may appoint any person to 
take, or aid in, or supervise the taking of, the census within any 
specified local area. i 
(2) Persons so appointed shall be called census-officers, 
(3) The Local Government may delegate to such autho- 
rity, as it thinks fit, the power of appointing census-officers which 
is conferred by this section, 

3. (1) A declaration in writing, signed by any officer autho- 
rised by the Local Government in this behalf, that any person has 
been duly appointe.l a census-officer for any local area shall be con 
clusive proof of such appointment. 

(2) All census-officers shall be deemed to be public se: 
vants within the meaning of the Indian Penal Code. 

4. (1) (a) Every officer in command of any body of men 
belonging to His Majesty’s naval, military or air forces or to 
His Majesty’s Indian Marine Service or of any vessel of war, 

(b) every person (except a pilot or harbour-master 
having charge or control of a vessel, 

(c) every person in charge of a lunatic asylum, hos- 
pital, workhouse, prison, reformatory or lock-up or any public, 
charitable, rehgious or educational institution, 

(d) every keeper, secretary or manager of any sarai, 
hotel, boarding-house, lodging-house, emigration depot or club, 
and 

(e) every occupant of immoveable property who has at 
the time of the taking of the census not less than twenty persons 
living on or in such property, and every manager or officer of a 
railway or other commercial or industrial establishment who has 
at such time not less than ten persons employed under him, 
shall, if so required by the District Magistrate or by such officer 
as the Local Government may appoint in this behalf, perform such 
of the duties of a censts-officer in relation to the persons who at 
the time of the taking of the census are under his command or 
charge, or are inmates of his house or present on or in such im- 
moveable property or are employed under him, as such Magistrate 
or officer may, by written order, direct. 


(2) All the provisions of this Act relating to census- 
officers shall apply, so far as they can be made applicable, to all 
persons while performing such duties under this section, and any 
person refusing or neglecting to perform any duty which he is 
directed under this section to perform shall be deemed to have 
committed an offence under section 187 of the Indian Penal Code. 

5, (1) The District Magistrate, or such officer as the Local 
Government may appoint in this behalf for any local area, may, 
by written order, which ‘shall have effect throughout the limits of 
his district or of such local area, as the case may be, call upon— 
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(a) all owners and occupiers of land, tenure-holders, far- 
mers, assignees of land-revenue and lessees of fisheries under the 
Burma Fisheries Act, 1905, or the Upper Burma Land and, Rexe- 
nue Regulation, 1889, or their agents, 

(b) all village-officers and servants in estates as defined in 
the Madras Proprietary Estates’ Village Service Act, 1894, and 


(c) all members of panchayats appointed ander the Vil- 
lage Chaukidari Act, 1870, or the Sylhet and Cachar Rural Police 
Regulation, 1883, or members of union boards established under 
the Bengal’ Village Self-Government Act, 1919, all ghatwals, Unit- 
tahsildars and members of a panchayat appointed under the Bihai 
and Orissa Village Administration Act, 1922, all members of village 
authorities constituted under the Assam Locat Self-Government 
Act, 1915, or the Assam Rural Self-Government Act, 1926, and all 
village-headmen in the Kumaun Division of the United Provinces, 


to give such assistance as he needs towards the taking of a census 
cf the persons who are at the time of the taking of the census on the 
lands of such owners, occupiers, holders, farmers and assignees, or 
within the limits of such fisheries or in the villages or other areas 
for which sueh village-officers and servants, panchayats, union 
boards, village-authorities, ghatwals, Unit-tahsildars or village-head- 
nen are appointed, as the case may be. 

(2) Such order shall specify the nature of the assistance 
required, and such owners, occupiers, holders, farmers, assignees 
and lessees, or their agents, and such village-officers and servants, 
the members of such panchayats, union boards and village-autho- 
tities, and such ghatwals, Unit-tahsildars and village-headmen sha‘l 


‘be bound to obey it. 


6. Every census-officer may ask all such questions of all 
persons within the limits of the local area for which he is appoint- 
ed as, by instructions issued in this behalf by the Local Govern- 
ment and published in the official Gazette, he may be directed to 
ask, 


7. Every person of whom any question is asked under the 
last foregoing section shall be legally bound to answer such ques- 
tion to the best of his knowledge or belief: 


Provided that no person shall be bound to state the name of 


‘any female member of his household, and no woman shall be bound 


to state the name of her husband or deceased husband or of any 
other person whose name she is forbidden by custom to mention. 

8. Every person occupying any house,” enclosure,, vessel or 
other place shall allow census-officers such access thereto as thev 
may require for the purposes of the census,-and as, having regard 
to the customs.of the country, may be reasonable, and shall allow 
them to paint on or affix to the place sueh letters, marks or num- 
bers as may be necessary for the purpose of the census, 
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9. (1) Subject to such orders as the Local Goyernment may 
issue in this behalf, any census-officer may leave, or cause to be 
left, 

(a) at any dwelling-house within the local area for which 
he is appointed, or 


(6) with any manager or officer of any commercial or in- 
dustrial establishment who has at the time of the taking of the 
census hot less than ten persons employed under him, ~ 
a schedule for the purpose of its being filled up by the occupier of 
such house or of any specified part thereof, or by such manager or 
officer with such particulars as the Local Government may direct 
regarding the inmates of such house or part, or the person em- 
ployed under such manager or officer at the time of the takirig of 
the census, as the case may be. 


-(2) When any such schedule has been so left, the occupier 
of the house or part to which it relates, or the manager or officer 
with whom it is left, shall fill it up, or cause it to be filled up, to 
the best of his knowledge or belief, so far as regards the inmates 
-of such house or part, or the persons employed ugder him at the 
time aforesaid, as the case may be, and shall sign his name thereto, 
and, when so required, ‘shall deliver the schedule so filled up anil 
signed to the census-officer or to such person as the census-officer 
may direct. 


10. In any of the following cases, namely :— 


(a) if a census-officer or a person lawfully required to 
give assistance towards the taking of a census refuses or neglects 
to use reasonable diligence in performing any duty imposed upon 
him or in obeying any order issued to him in accordance with this 
Act or with any rule duly made thereunder, 

(b) if a census-officer intentionally puts any offensive or 
improper question or knowingly makes any false return, or, with- 
out the previous sanction of the Governor-General in Council or 
the Local Government, discloses any information which he has 
received by means of or for the purposes of a census return, 

(c) if any person refuses to answer to the best of his know- 
ledge or belief any question asked of him by a census-officer which 
he is legally bound by section 7 so to answer, 

(d) if any person occupying any house, enclosure, vessel 
or other place refuses to allow a census-officer such reasonable 
access thereto as he is required by section 8 to allow, 

(e) if any person removes, obliterates, alters or injures 
before the 31st day of March, ,1931, any letters, marks or numbers 
which have been painted or affixed for the purposes of thè census, 

(f) if any occfipier of a dwelling-house or part thereof 
or any person with whom a schedule is left under section 9 know - 
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ingly and without sufficient cause fails to comply with the provi- 
sions of section 9, or makes any false return under that section, - 


he shall be punishable with fine which may extend to fifty rupees. 


11. (1) The Government way, by notification in the official 
Gazette, declare before what classes of Magistrates prosecutions 
under this Act may be instituted. 


(2) Unless and until a notification is pyblished under sub- 
section (1), ali prosecutions ender „his Act shall, m the towns ot 
Calcuttta, Madras and Bombay, be instituted before a Presidency 
Magistrate, and elsewhere, before the District Magistrate. 


(3) No prosecution under this Act shall be instituted ex- 
cept with the previous sanction of the Local Government, or of 
some officer authorised by the Local Government in this behalf, 


12. No person shall have a right to inspect any book, register 
or record made by a census-officer in the discharge of his daty 
as such officer or any schedule delivered under section 9, and not- 
withstanding anything to the contiary in the Indian Evidence Act, 
1872, nd entry,in any such book, register, record or schedule shall 
be admissible as evidence in any civil proceeding or any proceed- 
ing under Chapter XII or Chapter XXXVI of the Code of Crimi- 
nal Procedure, 1898. 


13. Notwithstanding anything in any enactment or rule with 
respect to the mode in which a census is to be taken in any muni- 
cipality, the municipal authority may, at the time appointed for the 
taking of the census of British India during the year 1931, cause 
the census of the municipality to be taken wholly or in part by 
any method authorised by this Act. 


14. Notwithstanding anything in any enactment or rule, in 
regard to municipal, local, union or village funds, the Local Gov- 
ernment may direct that the whole or any part of any expenses in- 
curred for anything done in accordance with this Act may he 
charged to any municipal, local, union or village fund constituted 
for, and on behalf of, the area within which such expenses were 
incurred. 


15. (1) The Governor-General in Council may make rules 
for carrying out the purposes of this Act. 


(2) In particular, and without prejudice to the generality 
of the foregoing power, the Governor-General in Council may 
make rules providing— 


(a) for the appointment of census-officers and of persons 
to perform any of the duties of census-officers or to give assis- 
tance towards the taking of a census, and for the general instruc- 
tions to be issued to such officers or persons ; 
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(b) for the enumerating af persons employed on railways 
aud their families and of other classes of the population for whom 
it may be necessary or expedient to make special provision; and 


(c) for the enumeration of persons travelling on the night 
when a census is taken. 


(3) The Governor-General in Council may, by general or 
special order, direct that all or any of the powers conferred upon 
him by this section may also be exercised by any Local Govern- 
ment with respect to the territories administered by it. 


THE BENGAL PILOT SERVICE (CENTRALISATION OF 
ADMINISTRATION) ACT, 1929. 


Act No. XI oF 1929. 
[1st October, 1929.] 
An Act further to amend the Calcutia Pilots Act, 1859, and the 
Indian Ports Act, 1908, in order to vest the control of the Bengal 
Pilot Service in the Governor-General in Counci?. 


WHEREAS it 1s expedient further to amend the Calcutta Pilots 
Act, 1859, and the Indian Ports Act, 1908, in order to vest the con- 
trol of the Bengal Pilot Service in the Governor-General in Coun- 
cil; it is hereby enacted as follows :— 


1. (1) This Act may be called THe BENGAL PILOT SERVICE 
(CENTRALISATION OF ADMINISTRATION) Act, 1929. 

(2) It shall come into force on such date as the Governor- 
Gencral in Council may, by notification in the Gazette of India, 
appoint. 

2. (1) In sections 2, 3, 4, 17, 18, 19 and 20 of the Calcutta 
Pilots Act, 1859, for the words “Licutenant-Governor of Bengal” 
or the words ‘‘said Lieutenant-Governor”, as the case may be, 
wherever they occur, the words “Governor-General in Council” 
shall be substituted. 

(2) In section 9 of the said Act, for the words “Mayis- 
trate of Police” the words ‘Presidency Magistrate” shall be sub- 
stituted. 

(3) In sub-section (1) of section 15 of the said Act, for 
the words ‘‘Local Government” the words “Governor-General in 
Council” shall be substituted. 


3. To sub-section (1) of section 35 of the Indian Ports Act, 
1908, the following proviso shall be added, namely :— 
“Provided that the rates of fees for pilotage within the Port 


of Calcutta shall be fixed by the Governor-General in Coun- 
cil” 
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4. Where anything done under the Calcutta Pilots Act, 1859, 
or the Indian Ports Act, 1908, is in force immediately prior to the 
commencement of this Act, it shall be deemed, as from the com- 
mencement of this Act, to have been done under the said Acts as 
hereby amended. 


THE INDIAN INCOME-TAX (PROVIDENT FUNDS 
RELIEF) ACT, 1929. 


Act No. XII or 1929, 


Preraiory Nore —The necessity for the passing of this Act is thus 
explained in the Statement of Objects and Reasons -— 


“*The object of this Bill is to give as far as possible the same relief in 
respect of income-tax to contmbutions made to private provident funds 
maintained by commercial and other employers as ig now given in respect 
of life insurance premia. This concession is proposed to be given in order 
to encourage thrift. 


2 Broadly speaking, the form that the concession will take is that of 
exemption from ancome-tax of coutributions made both by the employer 
and by the employee in so far as these contributions do not exceed one- 
sixth of the employee’s salary It ıs to be noted that it is not intended to 
double the total relief which can be claimed by any individual, and if a 
subscriber to a provident fund is also paying an annual lıfe ınsurance pre- 
mium, he will only be entitled to claim income-iax relief in respect of the 
latter to the extent that the joint contnbutions to the provident fund fall 
short of one-sixth ef his total income. The concession will be restricted 
to provident funds which are subject to irrevocable trusts and otherwise 
conform to the conditions laid down in this Bull. 


3 The following notes explain shortly the provisions m the various 
clauses :— ` $ 


Clause 1.—The Act will be brought into force as soon as the necessary 
rules have been framed, The rules will be issued in advance of the coming 
mto force of the Act under section 22 of the Gencral Clauses Act, 1897. 


Clause 2—This exempts the income from investments of recognised 
provident funds. È 


Clause 6.—In view of the many detailed provisions that are uccessary, 
it 18 considered advisable to have a separate Chapter to cover these provi- 
dent funds. 


Section 58d —The definitions in this section do not call for auy re- 
marks, except sub-section (b), which, it will be seen, excludes provident 
funds maintained by individuals for the benefit of their employees. 

Section 58-B-—The power of recognition of a Fund and of withdrawal 
ot recognition will vest ın the Commissioner of luceme-tax At the yame 
ume, powers are reserved to the Governor-Gencral in Council to refuse 
recognition or withdraw recognition even in cases satisfying the require- 
ments of this Chapter These powers, Which, ıt is hoped, will be sparingly 
used, are intended as a safeguard against abuse 

Section 58-C sets out the condinons which ‘must be satisfied by a fund 


before ıt can be recognised. 
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Section 58-D gives power ın certain circumstances to the Commissioner 
of Income-tax to relax in respect of any particular fund two of the condi- 
tions laid down in section 58-C. 


Section 58-E —This section sets out the accounts to be maintained by 
the trustees of the fund and also indirectly, by settling the nomenclature, 
lays down the extent of exemption both in respect of contributions and 
in respect of interest. 


Sections 58-F and 58-G and clauses 3 and 4.—These are the important 
substantive sections. The contributions made by the employee will be in- 
cluded in his total income but will be exempt from tax (see also clause 4). 
The annual increment for each year will be disregarded in assessing the 
employee from year to year. But, at the same time, the employee can claim 
rebate of tax on insurance premia paid by him under section 15, subject to 
the condition that the insurance premia paid together with the contributions 
made by him to the provident fund and the contributions made by the 
employer do not exceed one-sixth of his total income in the year concerned 
(see clause 3). When the accumulated balance is paid, all sums will be 
taxed, as part of the total income of that year, which are made up of (a) 
excess contnbutions, +e, contributions in excess of one-sixth of salary from 
year to year, or (b) excess interest, te, interest above a maximum rate on 
the one-sixth of salary which is exempt and all interest on excess contri- 
butions. The accumulated balance will not te exempt in the case cf an 
employee with less than five years’ continuous service under the employer, 
unless the employee’s service 1s terminated for reasons béyond his control. 


Section 58-H and clause 5—These provide for the necessary machinery 
for collection of tax at source when accumulated balances, are paid out 
by trustees, or other authorised persons 


Seciton 58-I.—This relates to the settlement of transitional problems 
arising out of the recognition of funds already in existence and leaves de- 
tails to he settled by rules. 


Section 58-J.—This provides that the deduction iom the employer’s 
taxable profits of sums initially transferred by him to the trustees of his 
employees’ provident fund shall, on the recognition of such fund, be 
spread over a number of years. 


Section 58-K.—This gives further rule-inaking powers to the Governor- 
General in Council in addition to powers conferred in various provisions 
of the Chapter, It should be observed that rule-makang powers in regard 
to substantive questions will vest in the Governor-General in Council, while 
rule-making powers in regard to matters of machinery, procedure and ad- 
ministration will vest in the Central Board of Revenue. 


Section 58-L —This makes it clear that funds to which the Provident 
Funds Act of 1925 applies will not be affected.’’—(See Statement of Objects 
and Reasons ) 


The following is the Repoit of the Select Committee on the Bill :— 


“The Bill, as introduced, was drafted on the principle that all excess 
contributions and interest above the limit which is to be exempt from the 
payment of tax should be accumulated year by year and taxed as a lump 
sum at the end of the employee’s service. We consider that, even to the 
limited extent of the excess contributions, this pmnciple would be incon- 
venient in practice and would be inequitable in those cases where the receipt 
of large lump sum might render an employee, otherwise exempt, liable 
to pay income-tax, or raise his rate of income-tax, or even render him 
lable to super- -tax. We prefer a system whereby the annual accretion to an 
employee’s individual account shall be deemed to be income received by 

I—/ 
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him and, subject to the exemption granted, taxed each year at the rate 
applicable. Tlus principle, we consider, will be simpler to work in practice 
and it will have the desirable effect of allowing the whole of the employce’s 
provident fund to be paid over to him at the end of his service without delay 
or diminution, 


This change of accounting and taxation method, while not varying 
the substance of the Bill, or interfering with the extent of the exemptions 
granted, has involved substantial textual amendments. We have had to 
-lecast the whole of clauses 58-E, 58-F, 58-G, 58-H and 58-I, and have replaced 
them by six new clauses 58-E to 58-J; but in doing so we have adhered 
sttietly to the general principles underlying the Bul as introduced. We 
need only make special mention of clause 58-I dealing with the transfer 
of existing funds to funds which are newly recognised. We have cast the 
duty on employers of making up final accounts of existing funds, and of 
showing in them the portion of each employee’s balance which is to be 
transferred to the recognised fund. Subject to the reservation that no 
tax already paid on an employee’s own contribution will be refunded, the 
portion so transferred will receive retrospectively exemption from tax up 
to the same limit as will be given to the employee’s future account. As 
regards any excess over and above the exempted portion which may be 
transferred, in order to avoid inconvenience in individual cases ansing from 
the payment of a large amount of income-tax on such a lump sum, we 
have provided that an employee may withdraw the amount of the excess 
tax payable by him for that year from his balance in the recognised provi- 
dent fund. 


In addition, we have made several drafting amendments, minor 
amendments of substance, and consequential amendments. 


The amendments in clause 3 and in old clause 5, now clause 4, and 
the omission of old clause f are consequential on our re-drafts of clauses 
‘SBE to 5S1; $ 


_  Clawse 58-4.—We have altered the definition of ‘‘employer”’? so as to 
‘Include bodies such as Chambers of Commerce which are associations of 
associations and not associations of individuals; and also in order to include 
{individuals engaged in a business, profession or vocation. 


We have altéred the definition of ‘employee’? so as to exclude personal 
“and domestic servants. ž 


Clause 58-B.—We have added a new sub-clause providing for an appeal 
against an order of the Commissioner refusing to recognise a provident 
fund 

Clause 58-C, swb-clause (1) :— 


Condition (¢).—We consider it to be in the interest of the employees 
¢o require that the fund shall be vested in two or more trustees. 

Condition (g)—The category of heirs and executors in this condition 
is. incomplete, and ıt would involve some risk to attempt to draft a com- 
plete category. We have, therefore, omitted the category entirely in order 
that the clause tray cover all cases of lawful payees 


Classe 58-L—old clause 58-K.—In clause (b) of sub-clause (2), we have 
deleted the word “private’’ before the word ‘‘comffany’’, as in our opinion 
there may be cases of shareholders in public companies just as well as 
in, private companies who should properly come within the scope of the 
Hause. We have been assured that ıt ts the intention of Government that 
the rules to be framed under this provision will apply only to employees who 
are shareholders holding a substantial portion*of the shares of a company, 
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; [1st October, 1929.] 
An Aot further to amend the Indian Income-tax Act, 1922, for 
certain purposes. 
WHEREAS it is expedient further to amend the Indian Income- 
tax Act, 1922, for the purposes hereinafter appearing; it is here- 
by enacted as follows :— 


1. (1) This Act may be called THE INDIAN INCOME-TAX 
(PROVIDENT Funps RELEF) Act, 1929. 

(2) It shall come into force on such date as the Governor- 
General in Council may, by notification in the Gazette of India, 
appoint. 

2. To sub-section (3) of section 4 of the Indian Income-tax 
Act, 1922 (hereinafter referred to as the said Act), the following 
clause shall be added, namely :— 

“(ix) Any income received by trustees on behalf of a recog-' 

nised provident fund as defined in clause (a) of séction 
58-A.” 

3. In sub-section (3) of section 15 of the said Act, after the 
word and figure “section 7” the words ‘‘and any dims exempted 
under sub-section (1) of section 58-F” shall be inserted. 

4. In section 58 of the said Act,— 

(a) in the proviso to sub-section (1), after the word and 
figures “section 57” the words, figures and letter “and under sec- 
tion 58-H” shall be added; and 

(b) in sub-section (2), after the word and figures “section 
57” the words, figures and letter “and section 58-H” shall be in- 
serted. 


5. After Chapter IX of the said Act the following Chapter 
shall be inserted, namely :— 


“CHAPTER IX-A. 
SPECIAL PROVISIONS RELATING TO CERTAIN CLASSES OF PROVIDENT 
Funps. 
58-A. In this Chapter, unless there is anything repugnant in the 
subject or context,— 

(a) a “recognised provident fund” means a provident fund 
which has been and continues to be recognised by the Commis- 
sioner, in accordance with the provisions of this Chapter; 

(b) an “employer” means— 

(+) a Hindu undivided family, company, firm or other 
association of individuals or persons, or 

(#) an individual engaged in a business, profession or 
vocation whereof the profits and gains are asses- 
able to income-tax under section 10 or section 11 
maintaining a provident fund for the benefit 
of his or its employees ; 7 
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(c) an ‘‘employee” means an employee participating in a 
provident fund, but does not include a personal or domestic servant ; 


(d) a “contribution” means any sum credited by or on be- 
half of any employee out of his salary, or by an employer out of 
his own monies, to the individual account of an employee, but does 
not include any sum credited as interest; 


(e) the “balance to the credit” of an employee means the 
total amount to the credit of his individual account in a provident 
fund at any time; 


(f) the “annual accretion” to the balance to the credit of an 
employee means the increase to such balance in any year, arising 
from contributions and interest; 


(g) the “accumulated balance due” to an employee means 
the balance to his credit, or such portion thereof as may be claim- 
able by him under the regulations of the fund, on the day he 
ceases to be an employee of the employer maintaining the fund; 
and 


e 
(h) the “regulations of a fund” means the special body of 
regulations governing the constitution and administration of a parli- 
cular provident fund. 


58-B. (1) The Commissioner of Income-tax may accord re- 
cognition to any provident fund which, in his opinion, satisfies the 
conditions prescribed in section 58-C and the rules made there- 
under, and may, at any time, withdraw such recognition if, in his 
opinion, the provident fund contravenes any of those conditions. 


(2) The Governor-General in Council may, at his discretion, 
direct the Commissioner of Income-tax to refuse to accord re- 
cognition to any provident fund, or may, at any time, withdraw 
recognition from any recognised provident fund. 


(3) An order according recognition shall take effect on such 
date as the Commissioner may fix in accordance with any rules the 
Central Board of Revenue may make in this behalf, such date not 
being later than the last day of the financial year in which the 
order is made. 


(4) An order withdrawing recognition shall take effect from 
the day on which it is made. 

(5) An employer objecting to an order of the Commis- 
sioner refusing to recognise a provident fund may appeal, within 
sixty days of such order, to the Céntral Board of Revenue. 


The appeal shall be in the form and shall be verified in the 
manner prescribed by the Central Board of Revenue. 
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58-C. (1) In order that a provident fund may receive and re- 
tain recognition it shall satisfy the conditions set out below and 
any other conditions which the Governor-General in Council may, 
by rule, prescribe— 


(a) All employees shall be employed in India, or shall be 
employed by an employer whose principal place of business is in 
British India. 

(b) The contributions of an employee -in any year shall be 
definite proportion of his salary for that year, and shall be deduct- 
ed by the employer from the employee’s salary in that proportion, 
at each periodical payment of such salary in that year, and credited 
to the employee’s individual account in the fund. 


(c) Subject to the provisions of section 58-D, the contribu- 
tions of an employer to the individual account of an employee in 


any year shall not exceed the amount of the contributions of the- 
employee in that year, and shall be credited to the employee’s in- 


dividual account at intervals not exceeding one year. 


(d) The fund shall consist of contributions as above speci- 
fied, of accumulations thereof, and of interest (simple and com- 
pound) credited in respect of such contributions and accumula- 


tions, and of securities purchased therewith, and of no other 
sums. 


(e) The fund shall be vested in two or more trustees, under 


a trust which shall not be revocable save with the consent of all 
the beneficiaries. 


(f) The employer shall not be entitled to recover any sum 
whatsoever from the fund save in cases where the employee is 
dismissed for misconduct or voluntarily leaves his employment 
otherwise than on account of ill-health or other unavoidable cause 
before the expiration of the term of service specified in this be- 
half in the regulations of the fund. 


In such cases the recoveries made by the employer shall be 
limited to the contributions made by him to the individual account 
of the employee, and to interest (simple and compound) credited in 
respect of such contributions and accumulations thereof, in ac- 
cordance with the regulations of the fund. 


(g) The accumulated balance due to an employee shall be 
payable on the day he ceases to be an employee of the employer 
maintaining the fund. 7 


(44) Save af provided in clause (g), or in accordance with 
such conditions and restrictions as the Governor-General in Council 


may, by rules, prescribe, no portion of the balance to the credit 
of an employee shall be payable to him. 


(2) Where there is a repugnance between. any regulation 
of a recognised provident fund and any provision of this Chapter 
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or of the rules made thereunder, the regulation shall, to the extent 
of the repugnance, be of no effect. . 


The Commissioner may, at any time, require that such repug- 
nance shall be removed from the regulations of the fund. 


58-D. Subject to any rules which the Governor-General in 
Council may make in this behalf, the Commissioner may, in respect 
of any particular fund, relax the provisions of condition (c) of 
sub-section (1) of section 58-C— 


(a) so as to permit the payment of larger contributions by 
an employer to the individual accounts of employees whose salary 
does not exceed five hundred rupees per mensem; and 


(b) so as to permit the crediting by employers to the in- 
dividual accounts of employees of periodical bonuses or other con- 
tributions of a contingent nature, where the calculation and pay- 
ment of such bonuses or other contributions is provided for on 
definite principles by the regulations of the fund. ~ 


58-E. The annual accretion in any year to the balance at the 
credit of an employee participating in a recognised provident fund 
shall be deemed*to have been received by him in that year and shall 
be included in his total income for that year, and, subject to the 
exemptions specified in section 58-F, shall be liable to income-tax 
and super-tax: 

Provided that, for the purpose of sub-section (3) of section 
15, out of such annual accretion only the employee’s own contribu- 
tions shall be included in his total income. 


58-F. (1) An employee shall not be liable to pay income-tax 
on contributions to his individual account in a recognised provident 
fund, in so far as the aggregate of such contributions in any year 
does not exceed one-sixth of his salary in that year, 


(2) In the accounts of a recognised provident fund, the 
contributions exempted from income-tax under sub-section (1) 
and accumulations thereof shall be shown separately, and interest 
thereon shall be caloulated and shown separately. Such interest 
shall be exempt from payment of income-tax, in so far as it is 
allowed at a rate not exceeding such rate as the Governor-Gene- 
ral in Council may, by notification in the Gazette of India, fix in 
this behalf. 

58-G. (1) Where an employee participating in a recognised pro- 
vident fand has rendered continuous service with his employer for 
a period of not less than five years, and the dtcumulated balance 
due to him becomes payable, such accumulated balance 
shall be exempt from payment of igcome-tax and super-tax, and 
shall be excluded from the computation of his total income: 

Provided that the Commissioner of In¢dbme-tax may allow such 
exemption and exclusion where the employee has rendered conti- 
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nuous service with the employer. for a period of less than five years, 
if, in his opinion, the servıce has been terminated by reason of the 
employee’s ill-health, or by the contraction or discontinuance of 
the employer's business, or other cause beyond the control of the 
employee. 


(2) Where exemption from payment of income-tax is not 
allowed under the provisions of sub-section (1), the Income-tax 
Officer shall calculate the total of the various sums of income-tax 
from the payment of which the contributions and interest credited 
to the employee’s individual account have been exempted under 
the provisions of sub-sections (1) and (2) of section 58-F, and 
such total shall be payable by the employee, in addition to any 
other income-tax for which he may be liable for the year in which 
the accumulated balance due to him becomes payable. 


58-H. The trustees of a recognised provident fund or other 
person authorised by the regulations of the fund to make payment 
of accumulated balances due to employees, shall, at the time an 
accumulated balance due to an employee is paid, deduct therefrom 
any income-tax payable under sub-section (2) of section 58-G and 
any income-tax and super-tax payable on an employee’s total in- 
come as determined under sub-section (3) of section 58-J, and 
sub-sections (4) to (9) of section 18 shall apply as if the sum to 
be deducted were income-tax payable under the head “Salaries”, 


58-I. (1) The accounts-of a recognised provident fund shall 
be maintained by the trustees of the fund and shall be in such 
‘torm and for such periods, and shall contain such particulars as 
the Central Board of Revenue may prescribe. 


(2) The accounts shall be open to inspection at all reason- 
able times by Income-tax authorities, and the trustees shall farnish 
to the Income-tax Officer such abstracts thereof as the Central 
Board of Revenue may prescribe. 


58-J. (1) Where recognition is accorded to a provident fund 
with existing balances, an account shall be made of the fund up 
to the day before the day on which the recognition takes effect, 
showing the balance to the credit of each employee on such day, 
and containing such further particulars as the Central Board of 
Revenue may prescribe. 


(2) The account shall also show in respect of the balance 
to the credit of each employee the amount thereof which is to be 
transferred to that employee’s account in the recognised provident 
fund, and such amount (hereinafter called his transferred balance) 
shall be shown as the balance to his credit in the recogniséd provi- 
dent fund on the date on which the recognition of the fund takes 
effect, and sub-section (3) and (4) shall apply thereto, 


4 
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Any portion of the balance to the credit of an employee in the 
existing fund which 1s not transferred to the recognised fund shall 
be excluded from the accounts of the recognised fund and shall be 
hable to income-tax and super-tax in accordance with the provi- 
sions of this Act other than this Chapter. 


(3) Subject to such rules as the Central Board of Reve- 
nue may make in this behalf, the Income-tax Officer shall make a 
calculation of the aggregate of all sums comprised in a transferred 
balance which would have been liable to income-tax if this Chapter 
liad been in force from the date of the institution of the fund, with- 
out regard to any tax which may have been paid on any such sum, 
and such aggregate (if any) shall be deemed to be income received 
by the employee in the year in which the recognition of the fund 
takes effect, and shall be included in the employee’s total income 
for that year; and, for the purposes of assessment, the remainder 
of the transferred balance shall be disregarded, but no other ex- 
empton or relief, by way of refund or otherwise, shall be granted in 
respect of any sum comprised in such transferred balance: 


Provided that, in cases of scrious accounting difficulty, the 
Commissioner shall have power subject to the said rules, to make a 
summary caloulation of such aggregate. 

(4) Notwithstanding anything contained in condition (A) 
of sub-section (1) of section 58-C, an employee, in order to enable 
him to pay the amount of tax assessed ou his total income as de- 
termined under sub-section (3), shall be entitled to withdraw from 
the balance to his credit in the recognised provident fund a sum 
not exceeding the difference between such amount and the amount 
to which he would have been assessed if the transferred balance 
had not been included in his total income. 


(5) Nothing in this section shall affect the rights of the 
persons administering an unrecognised provident fund or dealing 
with it, or with the balance to the credit of any individual employee, 
before recognition is accorded, in any manner which may be lawful. 


58-K. (1) Where an employer who maintains a provident fund 
(whether recognise or not) for the beuefit of his employees and 
has not transferred the fund or any of it, transfers such fund or 
portion to trustees in trust for the employees participating in the 
fund,.the amount so transferred shall be deemed to be of the 
nature of capital expenditure. 


(2) When an employee participating th such fund is paid 
the accumulated Lalance due to him theretrom, any portion of such 
balance as represents his share in the amount so transferred to the 
trustee (without addition of interest, and exclusive of the em- 
ployee’s contributions and interest thereoif) shall be deemed to be 
an expenditure -by the employer within the meaning of clause (iz) 


ie 
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of sub-section (2) of section 10, incurred in the year in which the 
accumulated balance due to the employee is paid. 


58-L. (1) All rules made under thıs Chapter shall be subject 
tọ the provisions of sub-sections (4) and (5) of section 59. 


(2) In addition to any power conferred by this Chapter, 
the Governor-General in Council may make rules— 


(a) prescribing the statement, and other information to 
be submitted with an application for recognition; 


(b) limiting the contributions to a recognised provident 
fund by employees of a company who are shareholders in the com- 
pany; 

(c) providing for the assessment by way of penalty of any 
consideration received by an employee for an assignment of, or 


creation of a charge upon, his beneficial interest in a recognised 
provident fund; 3 


-(d) determining the extent to and the manner in which 
exemption from payment of income-tax and super-tax may 
be granted in respect of contributions and interest credited 
to the individual accounts of employees in a provident fund from 
which recognition has been withdrawn; and 


(e) generally, to carry out the purposes of this Chapter 
and to secure such further control over the recognition of provident 
funds and the administration of recognised provident funds as he 
may deem requisite. 


58-M. This Chapter shall not apply to any provident fund to 
which the Provident Funds Act, 1925, applies. 


THE INDIAN TERRITORIAL FORCE (AMENDMENT) 
ACT, 1929. 


Acr No. XIII or 1929. 


Pueratory Nore—‘‘Section 5 of the Indian Territorial Force Act, 
1920, as it stood before this amendment, permitted the enrolment in the 
Indian Terntorial Force of only those subjects of Indian States who were 
for the time being resident ın a province of British India. It did not 
permit the enrolment of subject of Indian States who continued to reside 
in the territories of their respective States. 


A comparatively small number of Indian State subjects who reside 
in Indian States have already been enrolled ın certain units of the Indian 
Territorial Force under a musinterpretation of the kw; and the Act is 
intended to legalise the position of these men.’’—(See Statement of 
Objects and Reasons.) ° ; 
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hie fist October, 1929.] 
An Act further to amend the Indian Territorial Force Act, 1920, 
for a certoin purpose. 


WHEREAS it is expedient further to amend the Indian Terri- 
torial Force Act, 1920, for the purpose hereinafter appearing; it 
is hereby enacted as follows :— 


1. This Act may be called THE INDIAN TERRITORIAL Force 
(AMENDMENT) Act, 1929, i i 


2. After sub-section (2) of section 5 of the Indian Territorial 
Force Act, 1920, the following sub-section shall be added, namely :— 
“(3) The Governor-General in Countil may, by notification 

in the Gazette of India, declare in respect of any State in India the 
Province in which persons residing in that State may be enrolled, 


and persons so residing shall thereupon be deemed for all purposes 
Of this Act tö reside in that Province.” ` 


THE INDIAN COTTON CESS (AMENDMENT) ACT, 1929. 


e Act No. XIV or 1929, 


PreratoryY Nore —The necessity for the passing of this Amending Act 
has been thus explained in the Statement of Objects and Reasons :— 

“In paragraph 58 of their report, the Royal Commission on Agricul- 
ture recommended that on the constitution of the Council of Agniultural 
Research, the post of Agricultural Adviser to the Government of India 
should be abolished and that the Chairmanship of the Indian Central 
Cotton Committee, which ıs now held by the Agticultural Adviser ex 
officio under section 5 of the Indian Cotton Cess Act, 1923 (XIV of 1923), 

iould be taken over by the Chairman of the Research Council, The Im- 
perial -Council of Agricultural Research has now been established but, 
under the scheme as modified by the Government of India, the advisory 
duties of the Agricultural Adviser will be taken over by the Vice-Chair- 
man and his two expert colleagues It 18, therefore, proposed that the 
words ‘‘the Vice-Chairman of the Imperral Council of Agricultural Re- 
search’’ should be substituted for the words ‘‘ Agricultural Adviser to the 
Government of India’’ occurring in sections 4 (1) and 5 (2) of the Indian 
Cotton Cess Act, 1923. ` - 
~ It is also considéred desirable that advantage should be taken of this 
opportunity to provide for the appointment of the Expert Adviser to the 
Imperial Council of Agricultural Research in agricultural matters as an 
ex-officio member of the Indian Central Cotton Committee under section 4 
of the Act. The Indian Central Cotton Committee have been consulted and 
have accepted both these proposals ’’ 


ie 
© [1st October, 1929.] 
An Act further to amend the Indian Cotton Cess Act, 1923, for 
= certain purposes. 
Wuereas it is expedient further to amend the Indian Cotton 
Cess Act, 1923, for the purposes hereinkfter appearing; it is here- 
by enacted as follows :-— 
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1. This Act may be called Tue INDIAN CoTron CEss ( AMEND- 
MENT). Act, 1929. 


2. In section 4 of the Indian Cotton Cess Act, 1923 (herein- 
after referred to as the said Act),— 


(+) in clause (+), for the words “the Aiea Adviser 
to the Government of India,” the words ‘‘the Vice-Chairman of 


the Imperial Council of Agricultural Research” shall be substi- 
tuted; and 


(#) after clause (4) the following clause shall be inserted, 
namely :— 
“(t-a) the Expert Adviser to the Imperial Council of 
Agricultural Research in agricultural matters ;”. 


3. In sub-section (2) of section 5 of the said Act, for the 
words “The Agricultural Adviser to the Government of India,” 
the words “The Vice-Chairman of the Imperial Council of Agri- 
cultural Research” shall be substituted. - 


THE INDIAN REGISTRATION (AMENDMENT) ACT, 1929. 


Act No. XV oF 1929. 

Preratory Note—Section 56 of the Indian Registration Act, 1908, 
directed that every Sub-Registrar shall send periodically to the District 
Registrar a copy of all entries made by him in Indexes Nos I, II and III 
and that every Registrar receiving such copy shall file it in his office. The 
preparation of duplicate indexes had been found to be wasteful of time 
and labour and served no useful purpose. The Local Governments and 
Administrations were agreeable to the deletion of section 56 of the Act 
and the Act provides for this —(See Statement of Objects and Reasons.) 


[1st October, 1929.] 

An Act further to amend the Indian Registration Act, 1908, for a 
certain purpose. 

WHEREAS it is expedient further to amend the Indian Regis- 


tration Act, 1908, for the a hereinafter appearing ; it is here- 
by enacted as follows :— 


1. This Act may be called Tae INDIAN REGISTRATION 
(AMENDMENT) Act, 1929. 


2. Section 56 of the Indian Registration Act, 1908, is hereby 
repealed. 


THE BURMA SALT (AMENDMENT) ‘ACT, 1929. °° 


. 
t 


Acy No. XVI or 1929. ° m 


Preratory Nore.—The necessity for the passing of this Act has been 
thus explained in the Statement of Objects and Reasons :— 
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“Section 5 of the Burma Salt Act, 1917 (Burma Act TI of 1917), as now 
in force, empowers the Central Board of Revenue to delegate the power 
of appointing officers to the Commussioner of Salt Revenue, Burma, but 
does not allow the Commissioner further to delegate the power of appoint- 
ment to the Collector or to Superintendents. It is desirable that there should 
be such delegation in respect of subordinate ranks, and it is proposed to 
achieve this object by amending section 5 (d) of the Burma Salt Act. 


_2 It is proposed to utilise this opportunity also to carry out two small 
drafting amendments of a purely formal nature,’? 


[1st October, 1929.] 


dn Act further to amend the Burma Salt Act, 1917, for certain 


purposes. 


. WHereas it is expedient further to amend the Burma Salt 
‘Act, 1917, for the purposes hereinafter appearing; it is hereby 
enacted as follows :— 


1, This Act may be called Toe Burma SALT (AMENDMENT) 
Act, 1929. 


-2. In section 5 of the Burma Salt Act, 1917,— . 


(a) in clause (a), the word “other,” in both places where 
it occurs, shall be omitted; 


(b) in clause (b), for the word, letter and brackets “clause 
(b),” the word, letter and brackets “clause (a)” shall be substi- 
tuted; and 


(c) in clause (d), after the words “conferred on them by” 
the words “or under” shall be inserted, 





THE GUARDIANS AND WARDS (AMENDMENT) ACT, 
1929. 





Act No. XVII or 1929. 


PREFATORY Norv-—The necessity for thè passing of this Act has been 
thus explained in the Statement of Objects and Reasons :— 


“The Guardians and Wards Act, 1890, contains no specific provision for 
the auditing of the accounts of minors’ estates and the meeting of the cost 
of the audit out of the estates The audit of such accounts tends to be 
left to thé Judges of Subordinate Courts or District Courts or to minis- 
terial officers, who have rarely the time or training to apply anything in the 
nature of a thorough test With a view to checlang the possibility of defal- 
cation an adequate audit of these accounts is desirable Accordingly the 
Present Bill has been framed for the purpose of Giving express power to 
the Court to award remuneration for auditing accounts out of the income 
of the property Clause 3 empowers the High Court to make rules as to 
the audit of the accounts, the class of Perspns who should be appointed 


to audit them and the scales of remuneration. to be granted to the auditors. ”? 
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[1st October, 1929.] 


An Act further to amend the Guardians and Wards Act, 1890, 
for a certain purpose. 


WHEREAS it is expedient further to amend the Guardians and 
Wards Act, 1890, for the purpose hereinafter appearing; it is 
hereby enacted as follows :— 


1. This Act may be called THz GUARDIANS AND WARDS 
(AMENDMENT) Act, 1929. 


2. After section 34 of the Guardians and Wards Act, 1890 
(hereinafter referred to as the said Act), the following section 
shall be inserted, namely :— 

‘34A. When accounts are exhibited by a guardian of the 
property of a ward in pursuance of a requisition made under clause 
(c) of section 34 or otherwise, the Court may appoint a person 
to audit the accounts, and may direct that remuneration for the 
work be paid out of the income of the property.” 


3. In subsection (1) of section 50 of the said Act, after 
clause (f) the following clause shall be insertedenamely:— =~ 
“(ff) as to the audit of accounts under section 34-A, the 


class of persons who should be appointed to audit accounts, and 


the scales of remuneration to be granted to them:;” 
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THE INDLAN SUCCESSION (AMENDMENT) ACT, 1929. 








Act No. XVIII or 1929. 


Preratory Nore—The necessity for the passing of this Act has been 
thus explained in the Statement of Objects and Reasons -— 


“The Indian Succession Act, 1865 (X of 1865), contained in section 
3 a defimition of the expression “Duistnct Judge’? which was wide enough 
to include and was always held to include a Judge of the High Court 
exercising probate jurisdiction on the Original Side. The Consolidation 
Act of 1925 (XXXIX of 1925) omitted this defimition, with the result that 
the expression ‘‘District Judge’’ cannot be held to include a High Court in 
the exercise of iis ordinary or extraordinary civil jurisdiction in view of 
the definition contained in the General Clauses Act, 1897. As the Indian 
Succession Act of 1925 now stands, numerous powers contained therein 
and given to District Judges have not been given to the High Court on its 
Orginal Side This effcct of the omission of the definition of ‘‘ District 
Judge’’ from the Act of 1925 was apparently not foreseen and it is pro- 
posed to restore ıt {clause 2 of the Bill gives effect to this proposal 


2. The remaining clauses are intended to supply another omission. 
Under sub-section (2) of section 57 of the Act of 1925, which was inserted 
by Act XXXVII of 1926, all wills and codicils made by any Hindu, Bud- 
dhist, Sikh, or Jaina on or after the Ist January, 1927, in areas outside those 
where sub-section (1) of that section 18 ın force, are required to be reduced 
io writing, signed and attested under section 63 of the Act It is consi- 
dered that the provisions of the other sections of the Indian Succession Act 
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sct out in Schedule III should be made applicable to the class of wills dealt 
with in section 57 (2), since the failure to apply these provisions to those 
wills may lead to the inference that different principles govern them, and 
once it is decided that this class of wills should be in writing, signed and 
attested, there is no reason for differentiating it from the wills falling under 
classes (a) and (b) of section 57 (1). 


The necessary amendments are provided in chuses 3 and 4 of the Bull. 
~ 3. In consequence of these amendments Act XXXVII of 1926 and 


Act XXI of 1928 will no longer be necessary, and it is proposed to repeal 
them. ”? 


[1st October, 1929.] 
An Act further to amend the Indian Succession Act, 1925, for 
certain purposes. 


WHEREAS it is expedient further to amend the Indian Suc- 
cession Act, 1925, for the purposes hereinafter appearing; it is 
hereby enacted as follows :— 


1. This Act may be called THE INDIAN SUCCESSION (AMEND- 
MENT) Act, 1929. 


2. After clause (b) of section 2 of the Indian Succession Act, 
1925 (hereinafter referred to as the said Act), the following clause 
shall be inserted, namely :— 

(bb) ‘District Judge’ means the Judge of a principal Civil 
Court of original jurisdiction ;”. 

3. (1) Sub-section (1) of section 57 of the said Act shall be 

renumbered as section 57, and after clause (b) and before the 


proviso the word “and” and the following clause shall be added, 
namely :— 

“(c) to all wills and codicils made by any Hindu, Bud- 
dhist, Sikh, or Jaina on or after the first day of January, 1927, to 
which those provisions are not applied by clauses (a) and (b):”. 


(2) Sub-section (2) of section 57 of the said Act shall 
be omitted. 


4. In sub-section (2) of section 213 of the said Act, for the 
word “class”? the word ‘‘classes” and for the words and figures 
“sub-section (1) of section 57” the words, letters and figures 
“clauses (a) and (b) of section 57” shall be substituted. 


i 
5. The enactments specified in the Schedule are hereby: re- 
pealed. ° 
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THE SCHEDULE. 


ENACTMENTS REPEALED. 
(See section 5.) 





Year. | No. Short title. 





1926 ae is XXXVII The Indian Succession (Amend- 
ment) Act, 1926. : 


1928 Ae 2 XXI The Indian Succession (Second 
- Amendment) Act, 1928. 





THE CHILD MARRIAGE RESTRAINT ACT, 1928. 


E Act No. XIX or 1929. « 


Preratory Nore —The necessity for the passing of this Act was ex- 
plained as follows in the original Statement of Objects and Reasons :— 


“1. The object of the Bill ıs twofold. The main object, by declaring 
invalid the marriages of girls below 12 years of age, is to put a stop to 
such girls becoming widows The second object, by laying down the mini- 
mum marriageable ages of boys and girls, ıs to prevent, so far as may be, 
their physical and moral deterioration by removing a principal obstacle to 
their physical and mental development 


2. According to the Census Report of 1921 A D., there were in that 
year 612 Hindu widows who were less than one year old, 2,024 who were 
under 5 years, 97,857 who were under 10 years, and 332,024 who were under 
15 years of age. The deplorable feature of the situation, however, is that 
the majority of these child widows are prevented by Hindu custom and 
usage from remarrying. Such a lamentable state of affairs exists in no 
country, civilized or uncivilized, ın the world. And it is high time that the 
law came to the assistance of these helpless victims of social customs, 
which, whatever their origin or justification in old days, are admittedly out 
of date and are the source of untold misery and harm at the present time. 


3 According’ to, the Brahmanas, the most ancient and the most autho- 
mtative book containing the laws of the Hindus, the minimum marriageable 
age of a man is 24 and a woman 16. And if the welfare of the girl were 
the only consideration in fixing the age, the law should fix 16 as the mini- 
mum age for the valid marnage of a girl But amongst the Hindus, there 
are ptople who hold the belief that a girl should not remain unmarried after 
she attains puberty.* And as in this country, some girls attain puberty at 
an age as early as 12, the Bill fixes 12 as the minimum age for the valid 
marriage of a Hindu girl 


4 In order, however, to make the Bill acceptable to the most conser- 
vative Hindu opinion, provision is made in the Bill that for conscientious 
reasons, the marrage of ‘a Hindu girl would be permissible even when she 
is 11 years old. No Hindu Sastra enjoins marriage of a girl before she 
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attains puberty, and the time has arrived and public opinion sufficiently 
developed, when the first step towards the accomplishment of the social 
reform so necessary for the removal of a great injustice to its helpless 
victims and so essential to the vital interests of a large part of humanity, 
should be taken, by enacting a law declaring invalid the marriages of girls 
below 11 years of age. ; 


5. With regard to boys, the Sastras do not enjoin marriage at a parti- 
cular age Thoughtful public opmion amongst the Hindus would fix 18 
as the minimum marriageable age for a boy. But as some classes of the 
Hindus would regard such legislation as too drastic, the Bul takes the 
line of least resistance by providing 15 years as the age below which the 
marriage of a Hindu boy shall be invalid Even in England, where child 
Marriages are unknown and early marriages are exceptions, it has been 
found necessary to fix the ages below which boys and girls may not marry ’’ 


The following is the Report of the Select Committee on the Bill — 


‘We have considered the Bill and the opinions in considerable de- 
tal, and a number of matters were discussed to which we do not think 
tt necessary to refer in this report, as no serious difference among the 


members of our Committee was disclosed in regard to them. We shall, . 
therefore, refer only tu the decisions which either have resulted in an’ 


amendment of the Bill or have been arrived at by a vote of the majority 
of the Committee. e 


Clawse 2.—We considered a suggestion that the minimum age to deter- 
mine whether a female is a child for the purposes of sub-clause (a) should 
be reduced to 1) uid another sugeesticn that it should te reduced to 12 
years. The Committee, however, were emphatically of opinion that any 
such reduction would nullify the whole object of the Bill. 


Clause 5—We considered that this clause, as omginally drafted by 
the Select Committee, would include within its scope a betrothal ceremony 
which, though it might be a necessary preliminary to a marriage, would 
not constitute a marriage without a further ceremony. 


We are further of opimion that the clause would spread the net too 
wide by including too large a number of persons, and that it is only neces- 
sary to penalise the person who actually officiates in that part of the cere- 
mony which finally renders the marriage tie indissoluble. 


We consider it necessary to exempt any person who has officiated at a 
child marriage but who can prove to the Court that he had taken reason- 
able precautions to satisfy himself that the contracting parties were over 
the minimum age. 


Finally, we negatived a proposal to re-insert a provision on the lines 
of clause 6 of the Bill as introduced, whereby a guardian could obtain a 
certificate enabling him to celebrate a child marriage on the ground that 
he conscientiously believes the marriage to be enjoined by his religion. 

Clause 6—We have provided that the punishment of imprisonment shall 
not be inflicted in the case of a female parent or guardian, and we rejected 
a proposal for the omission of the presumption contained in the second 
part of this clause, as we consider the presumption” reasonable in itself 
and necessary to enable the provisions of the clause to have their proper 
effect. 

Clouse “I —We Tejecied two proposals in regard to this clause; one 
that the bond should be a personal bond without spreties, and the other that 
secunty should not be required in the case of a complaint made with the 
sanction of a Magistrate competent to try the offence. The latter provision 
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might, we consider, lead to two scparate inquiries and unnecessary recapi- 
tulation of evidence 


We have made a few drafting changes to which it 1s unnecessary 
for us to refer in detail, and we have rejected a proposal which 1s to be 
found amongst the opimons upon the Bill that the Act should be applic- 
able locally by notification of the Local Government.- We think that a pro- 
vision of this kind would greatly facilitate evasion of the law by enabling 
a child marriage to be conducted in a Province ın which the law was not in 
force, although the contracting parties belonged to a Province to which it 
had been applied.— (Report of Select Committee ) 


The following Minutes of Dissent were also appended to the Select 
Committee’s Report :— 


therefore of opinion that the Alussalmans should be exempted from the 
operation of the Bull.’’—(Muhammad Rafique ) 


“T think that the provision relating to the throwing of the burden of 
proving want of knowledge on the person who operates at a marriage is 
not justifiable. This burden should always be on the Prosecution. I am 


The provision relating to the furmshing of sureties is ‘another matter 
where I feel myself unable to agree. I would further favour a Provision 
for registration of marriages, ’’—(Thakurdas Bhargata ) 


“I agree to the report of the Committee with the following observa- 
ons :—After the report of the last Select Committee the Bill Was re-circu- 
fated for oliciting opinion thereon I have carefully gone ‘through the 
opinions collected from representative quarters, and the Committee have 
ascertained the orthodox South Indian view in the matter in other ways. 
There is ne. denying the probability that there arc influential sectiolls 


be in danger of being compelled to lose occupation and means of their 
livelihood. I may here, for instance, indicate the cases of many ‘temple 
priests. This seems more Probable when in many cases leaders. of our 
commumity have nothing to do with marriage or family life | should like 
to put in a clause making it illegal for People, especially People having no 
family life, to associate themselves in any attempt at excommunication of 
the man performing marriage under provisions of this Act. But under 
the circumstances such a Provision may not be possible 


There may be other instances also where a poor man may require to 
marry two girls together, or a dying parent may like to see the child 
married before death for various reasons, aud other cases of like nature. 


I, therefore, feel that some room should be giveu to such hard cases, 
lt is not however easy to give an-exhaustive list of these cascs as a Sche- 


Criminal Court which is not quite in touch with cases of hardship ef van- 
ous kinds. I will therefore entrust the power to the principal court of 
civil jurisdiction in the distriets and the City civil court im the metropolis 
or a court corresponding to it in the provinces. I wish that a general pro- 
vision be made to the following effect: 
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Nothing ın this Act shall apply to a case of child marriage where the 
girl married is not below 12 years of age and where the contracting partics 
or the parents or guardians have obtained the sanction of the principal 
court of civil jurisdiction upon an applicaton made prior to the solemni- 
zation of the marnage stating the circumstances under which they are 
compelled to solemnise the marriage the non-performance of which would 
mean hardship to the girl or her family. 


In section 9, I think the period should be less than one year, at mosi 
3 months.’’—(Nilakantha Das.) 


“(Tl sign the report subject to the observation that an overwhelming 
majority of the Mussalmans, including eminent and distinguished Olamas, 
is strongly against the application of this Bill to the Muslim Community on 
the ground t it interferes with their religion.’’—(Muhaommad Yakub.) 


“Subject to note of dissent that the Bill as now drafted is shorn of 


all utility and amounts to a pious resolution at social reform.’’—(H A.J 
Gidney ) 


“I do not agree with the majority of my colleagues on two important 
points. The proposal to make marriages of girls below the age of 14 
ycars punishable ‘by law has rightly roused much opposition among the 
large body of orthodox Hindus I urged that the age should be fixed at 
11 so that a law to restrain child marriages might be passed with the 
tnanimous suppert of all sections of the community Kumar Ganganand 
Sinha proposed that 12 should be substituted for 14. But that also was 
rejected by the majority. If even 12 is fixed as the age marriages below 
which shall be punishable, it is possible that a section of orthodox opinion 
will be reconciled to it. But iu view of the fact that marriage is a religious 
sacrament among Hindus, and in view of the belief which has prevailed on 
the question of the age of marriage among them for a very long time, to 
make a marriage above the age of 12 and below the age of 14 punishable 
by law will be a violent interference with the Hindu religion which I consider 
it my duty sttongly to oppose. We must not forget that even in England the 
legal marriageable age for girls is 12 years I think we should leave the 
raising of the age of the. marriage of girls beyond 12 to the greater spread 
of education and of ideas of social and physical well being among the peo- 
ple. Their effects are already visible and should not be ignored. 


I am also opposed to imprisonment being awarded as a punishment 
tu any person who offends against the provisious of the proposed law. I 
expect that if the Government and the public will co-operate to have a 
knowledge of the provisions of the Act made uuiversally known among 
the people, the fear of the infliction of a fine which may extend up to a 
thousand rupees and the approbrium of being exposed to a prosccution 
will act as effective deterrents to prevent people from celebrating child 
marriages in contravention of the provisions of the proposed law. In any 
event, I would not provide imprisonment as an alternative punishment for 
the first few years of the new legislation ’’—(M. M. Malaviya.) 


“I think 14 years will be considered too high to be the minimum mar- 
1iagcable age for girls by a large section of the Hindu community. I am 
aware of the fact that communities like the Maholnedan, the Christian, the 
Parsi and even a considerable section of the Hindu community to all of 
whom this Bill has now been made applicable, will regard the declaration of 
the legal.age for marriage of girls below 14 years as a retrograde measure 
and a possiblé incentive to reduce the age of marriage in their respective 
societies But I am also not oblivious of the*very strong opinion in favour 
of pre-puberty marriage, held by a very large section of the Hindu commu- 
nity. They look upon marriage as a sacrament; and, generally speaking, 
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to them, the celebration of marriage does not necessarily mean the con- 
summation of marriage. 


We see that the Hindu Mahasabha having within its fold various sec- 
tions of the Hindu community fixes 12 years as the minimum age for the 
marriage of girls and so does the All-India Sanatana Dharma Mahasabha 
representing the most orthodox section of the Hindu community. Its re- 
solution No. 7 passed at its sitting held at Allahabad in January 1928, under 
the presidency of Pandit Madan Mohan Malaviya, when translated into 
English will read thus :— 


“7, (a) In the opinion of this Sanatana Dharma Mahasabha no 
marriage of a Hindu boy should take place till he is 18 years of age. 

(b) This Mahasabha exhorts the Hindu community that the mar- 
riage of girls should never be celebrated before they have entered upon 
their 12th year.” 

But ın the subsequent resolution No. 8 it clearly indicates that the 
cosummation of marriage should not take place before the girl attains 
her 16th year, 

The translation of the resolution is as follows :— 

**8 In the opinion of this Sanatana Dharma Mahasabha, it is extre- 
mely necessary in order to make the community physically and religiously 
strong, that even when the wedding ceremony has been performed the 
consummation of marnage should not take place till the girl has attained 
the age of 16 years.’’ i 

This measure is the first effort of its kind and I am of opinion that the 
line of least resistance should be adopted in this matter by all those who 
want its success. The fixing of minimum age limit has by no means a 
binding effect on the higher age. Tor instance, we see that in several 
Western ‘countries, the age of consent is much below the age in which 
marriages usually take place. That being so, I think that it is but pro- 
per that the views of such a large number of people should not be ignored 
and that the minimum marriageable age for girls should be fixed at twelve 
years. If any legal protection be deemed necessary in respect of the con- 
summation of marriage, that might be afforded to the girls by further rais- 
ing the age of consent. Of course it might be argued that the age of 
consent clause of the Indian Penal Code is a dead-letter But it must also 
be recoghised that any social legislation if it has to succeed must not be 
so drastic as to make it wholly unacceptable to a large number of people. 
I hope, therefore, that those who advocate the raising of the minimum mar- 
tiageable age of girls higher than 12, would appreciate the difficulties under- 
lying its acceptance and be content with fixing the minimum marriageable 
age of girls at 12 years. We should wait to see the measure of success that 
the piece of legislation achieves in this modified form ’*—(Ganganand 
sinha.) 


[1st October, 1929.] 


An Act to restrain the solemnisation of child marrtaġes. 


WHEREAS it is expedient to restrain the solemnisation of child 
marriages; it is hereby enacted as follows :— 
1. (1) This Act may be called THe CHILD MARRIAGE RE- 
STRAINT Act, 1928. . 
(2) It extends o the whole of British India, including 
British Baluchistan and the Sonthal Parganas, 
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(3) It shall come into force on the 1st day of April, 1930. 
2. ‘In this Act, unless there is anything repugnant in the sub- 

ject or context,— í 

(a) “child” means a person who, if a male, is ander eigh- 
teen years of age, and if a female, is under fourteen years of age; 

(b) “child marriage” means a marriage to which either of 
the contracting parties is a child; 

(c) ‘“‘contracting party” to a marriage means either of the 
parties whose marriage is thereby solemnised; and 


(d) “minor” means a person of either sex who is under 
eighteen years of age. 


3. Whoever, being a male above eighteen years of age and 
below twenty-one, contracts a child marriage shall be punishable 
with fine which may extend to one thousand rupees, 


4. Whoever, being a male above twenty-one years of age, 
contracts a child marriage shall be punishable with simple impri- 
sonment which snay extend to one month, or with fine which may 
extend to one thousand rupees, or with both. 


5. Whoever performs, conducts or directs any child mar- 
riage shall be punishable with simple imprisonment which may 
extend to one month, or with fine which may extend to one thous- 
and rupees, or with both, unless he proves that he had reason to 
believe that the marriage was not a child marnage. i 


6. (1) Where a minor contracts a child marriage, any per- 
son having charge of the minor, whether as parent or guardian 
or in any other capacity, lawful or unlawful, who does any act to 
promote the marriage or permits it to be solemnised, or negligently 


fails to prevent it from being solemnised, shall be punishable with < 


simple imprisonment which may extend to one month, or with fine 
which may extend to one thousand rupees, or with both: 


Provided that no woman shall be punishable with imprison- 
ment. 


(2) For the purposes of this section, it shall be presumed, 
unless and until the contrary is proved, that, where a minor has 
contracted a child marriage, the person having charge of such 
minor has negligently failed to prevent the marriage from being 
solemnised. ° 


7. Notwithstanding anything contained in section 25 of the 
General Clauses Act,-1897, or section 64 of the Indian Penal Code, 
a Court Sentencing-an offender under section 3 shall not be compe- 
tent to direct that, in default of payment*of the fine imposed, he 
shall undergo any term of imprisonment, | 
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8. Notwithstanding anything contained in section 190 of the 
Code of Criminal Procedure, 1898, no Court other than that of a 
Presidency Magistrate or a District Magistrate shall take cogni- 
zance of, or try, any offence under this Act. 


9. No Court shall take cognizance of any offence under this 
Act save upon complaint made within one year of the solemnisation 
of the marriage in respect of which the offence 1s alleged to have 
been committed. 


10. The Court taking cognizance of an offence under this 
Act shall, unless it dismisses the complaint under section 203 of 
the Code of Criminal Procedure, 1898, either itself make an inquiry 
under section 202 of that Code, or direct a Magistrate of the first 
class subordinate to it to make such inquiry. 


11. (1) At any time after examining the complainant and be- 
fore issuing process for compelling the attendance of the accused, the 
Court shall, except for reasons to be recorded in writing, require 
the complainant to execute a bond, with or without sureties, for a 
sum not exceeding one hundred rupees, as security for the payment 
of any compensation which the complainant may “be directed to 
pay under section 250 of the Code of Criminal Procedure, 1898; 
and if such security is not furnished within such reasonable time 
as the Court may fix, the complaint shall be dismissed. 


(2) A bond taken under this section shall be deemed to be 
a bond taken under the Code of Criminal Procedure, 1898, and 
Chapter XLIT of that Code shall apply accordingly. 


THE TRANSFER OF PROPERTY (AMENDMENT) ACT, 
1929, 





Act No. XX oF 1929. 


Preratory Nore —The necessity for the passing of this Act has heen 
explained as follows in the Statement of Objects of Reasons .— 


Although the Transfer of Property Act was cnacted on the 17th Feb- 
Tuary 1882, it was in 1870 that its first draft in the form of rules was pre- 
pared by the first Indian Law Commission, consisting of Lord Romilly 
M. R, Sir Edward Ryan, formerly Chief Justice of Bengal, Lord Sher- 
brooke, Sir Robert Lush and Sir John McLeod who assisted Lord Macau- 
lay in framing the Indian Penal Code. The Bill was again examined in 
1879 by the Second Tadian Law Commission consisting of Sir Charles 
Turner, the then Chief- Justice of Madras, Sir Raymond West, Judge of 
the Bombay High Court, and Mr Whitley Stokes, Law Member of the 
Governor-General’s Council It appears that no less than seven Bulls were 
prepared before the final Bill was passed into Law in 1882. We “fully re- 
cognize that any attcmpt tosamend an Act which was the result of such 
long and careful consideration at the hands of eminent lawyers and jurists 
has to be made with the utmost caution On the other hand, the passage 
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of time has brought recognition to new principles in the law of property, 
and the conflict of judicial decisions with regard to some of its provisions 
and defects revealed by experience of its working for nearly half a cen- 
tury has made a revision of the Act necessary. 


During the period of forty-five ycars that the Act has been in force 
a large mass of conflicting decisions have arisen with regard to various 
provisions, As early as 1903, in his letter dated the 2lat August 1903, 
Mr- Justice Rampini (afterwards Sir Robert Fulton), while commenting 
on the Bill introduced for the amendment of section 59 of the Transfer 
of Property Act, suggested to the Government of India the propriety of 
undertaking a general and thorough revision of the Act. In paragraphs 3 
and 4 of his letter he observed as: follows :— 


“The Transfer of Property Act was passed nearly 25 years ago, and 
was the first Act of the Legislature to embody the provisions of the Bengal 
Regulations of 1798 and 1806 and of the Bomhay Regulations of 1827. It 
is usual to revise the Codes of the Indian Legislature after periods of 
about twenty years, and it is the more necessary to do so in the casc of 
the Transfer of Property Act because— 


(1) it 1s the first Act dealing with a branch of law it relates to, and 


(2) during the past 25 years a large mass of conflicting case-law on 
the subject has grown up which it is advisable now cither to embody in 
the Act or tu set aside. 


“Dr. Rash Bchari Ghosh has observed in ihe preface to the third 
cdilion of his work on ‘The Law of Morlyage in India’ that ‘there is 
scarcely a single section in the Chapter on the mortgages in the Transfer 
of Property Act on which conflicting rulings cannot be found.’ I would: 
go even further and say that not only in respect of the Chapter on mort- 
gages but in respect of almost all the Chapters of the Act there is a con- 
flict of opinion between several High Courts.’’ 


Since the passing of the Transfer of Property Act in 1882, its provisions 
have hecn amended on twelve occasions.* But it docs not appear that the 
general revision of the Act was undertaken or any new principle of im- 
portance or substance introduced. 


Moat of the provisions of Act IV of 1882 had been based on the decl- 
sions of the Courts of Equity in England before 1881, which had already 
been followed by Indian Courts. The Conveyancing Act, 1881 (44 & 45 
Vict, c. 41), was passed in the previous year, but, with the exception of 
a few provisions, such as sections 57, 61 and 69 of the Transfer of Pro- 





*1. Act III of 1885, amending sections 1, 4, 6 (f) and 9 

2 Act XV of 1895, saving Crown grants 

3 Act II of 1900, amending sections 3, 6 (c) and (h) and Chapter VITT, 

4, Act VI of 1904, amending sections 1, 59, 105, and 117 

5. Act V of 1908 repealing sections 85 to 90, 92, 94, 96 and 97 and re- 
enacting them in Order XXXIV of the Code of Civil Procedure 

6 Act II of 1915, amending sections 59 and 69 

7 Act XXVI of 1917, validating certain transactions made in Agra and 
Oudh and saving them from the provisions of section 59 

8. Act XXXVIII of 1920, amending sections f and 117 

9 Act XXXVIII of 1925, amending section 130 

10. Act XXVII of 1926, amending section 3 and inserting the definition 
ot “attestation’’ as further amended by Act X of 1927. 

11. Act X of 1927, amending section 8 

12 Madras Act III of 1922, modifying the whole Act so as to give 
effect to the provisions of the Madras City Tenants’ Protection Act, 1922. 


i 
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perty Act, the provisions of that Act were not used in drafting Act 1V 
of 1882 Since 1882 the Conveyancing Act has been revised in England 
several times and the whole law of property is now consolidated and 
codified in the new Property Act, 1925 (15 & 16 Geo. V, c. 20). 


In examining the two Bills which were submitted for our considera- 
tion we have scrutinized the provisions of the Transfer of Property Act sec- 
uon by section ın order to ascertain 1f any of the sections not included in the 
Bills required amendment in view of the amendments proposed in the Bills 
or in the light of judicial decisions or other circumstances With regard 
to the provisions which are based on the prinaples of English law or the 
decisions of English courts, we have carefully examined the provisions of 
the English Property Act to see whether any change is necessary on the 
lines of the provisions of that Statute. Where it was found that the exist- 
ing provisions of the Act or the new provisions proposed to be introduced 
in the Bills could be drafted on the lines of the English Act, we have 
tried to do so In our opimon this will facilitate the interpretation of 
those provisions as the courts will have the benefit of English decisions. 


It was brought to our notice that the following points in connexion 
with the two Bills remitted to our consideration had been circulated to Local 
Governments for opinion :— 


(1) The application of the Transfer of” Property Act to territories 
to which it has not yet been applicd, eg, Burma, Sind and the Punjab. 


e 
(2) The omission of the provision in section 2 exempting or saving 
the 1ules of Hindu, Muhammadan and Buddhist laws from the operation 
of the provisions of Chapter lI of the Transfer of Property Act. 


(3) The provision making registration amount ‘to notice of docu- 
ments registered. t 


(4) Compulsory registration of all sales, mortgages and leases 
(5) The provisiou requiring leases to be cxecuted by both parties. 
(6) The application of Chapter VII of the Transfer of Property 


Act relating to gifts, to cases governed by the Hindu, Muhammadan and 
Buddhist laws. 


The opinions received were placed before us and we have carefully 
considered the amendments in their light 


In the Bills submitted to us the policy which appears tu have been 
followed was that no amendment should be altempted which would merely 
ctfect an improvement in wording, but that new principles of importance 
which had been judicially 1ccognized since the passing of the Act should 
be incorporated. Iu our opimon it 1s a sound course to follow, particu- 
larly in an Act which has been in force for forty-five’ years and tu 
whose phraseology the general public and the legal profession have become 
accustomed. Again, it is not safe to alter any wording which has received 
judicial interpretation, when the interpretation has uot led to any incon- 
venience in practice or miscarmage of justice. We also agree that the 
Act must be amended to embody new pruciples In the amendments which 
we propose we have also endeavoured to remedy any defect which has 
led to inconvenience eor anomalous results, We have also acted on the 
principle that it is undesirable to attempt to provide in detail for every possi- 
ble contingency. No elaboration can be exhaustive, and the only result 
of over-claboration would be to cramp the action of the courts and to en- 
courage technicalities Where there has heen a conflict of detisions we 
have endeavoured to set 16 at rest 


Detailed reasons for all amendments proposed by us are given in the 
notes on clauses, but we think it desirable to draw special attention to 


`~ 
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some of the important points of Principle which are included in the two 
Bills. 


In the Transfer of Property Act the following important améndments 
are suggested .— E 
(1) The omission of the words “Hindus and Buddhists”? in section 
2 whereby the provisions of Chapter 11 will apply to all, cases except those 
governed by a special rule of Muhammadan Law (clause 3 of the main 
Bill) ; 
(u) (a) the provision making registration amount to notice of a 
registered document; 
(b) the provision making constructive notice to an agent notice 
to the principal (clause 4 of the main Bill) ; 


bers of that class are unable to take (clause 8 of the main Bull) , 


(x) the statutory recognition of the doctrine of- part performance 


, 


(vu) the ltion of the remedy of foreclosure im the case of all 
mortgages except a mortgage by conditional sale or an anomalous mort- 
gage providing expressly for foreclosure (clause 30 of the main Bill) ; 

(it) the provision compelling a mortgagee to exhaust his remedies 
against the mortgaged Property bcfore enforcing his personal remedy 
(clause 32 of the main Bill) ; 

(sr) the amendment of the provisions regarding sale without the 
Intervention of the court (clause 34 of the main Bill) ; 


(x) the extension of the Principle of ‘subrogation’ (clause 46 of 
the main Bill) ; 


(xi) the modification of the law of ‘merger’ (clause 50 of the 
main Bill) ; ` 

(ri) the provision requiring Icases to be executed by both parties 
(clause 54 of the main Bill). 


In Order XXXIV of the Code of Civil Procedure the important ameud- 
ments are suggested on the following points .— 


(4) it is made clear that the night of redemption is not extinguished 
ull a final decree 1s Passed or till a sale held in execution of the mortgage 
decree is confirmed ;- i g 


(it) detailed provisions are included for the award of interest (clauses 
+ and 6 of the Supplementary Bill) 


The forms in Appendix D to the First Schedule to the Code of Civil 
Procedure relating to mortgage decrees are made to conform strictly to the 
amended rules in Order XXXIV. We have revised tke forms and amplified 
them, and have added some extra forms. We hope these forms will faci- 
litate the drawing up of decrees in Mofussil Courts. In cases where several 
persons entitled to redeem are parties to a mortgage suit, we propose to 
abolish the system of allowing successive penods of redemption (clause 
S and Schedule I of the Supplementary Bill)  » 


In the Indian Registration Act we Propose to provide that assignments 
of decrees, orders and awards relating to immoveable property and compro- 
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mise decrees which affect immoveable property, should always be registered. 
We also propose that sections 48 and 49 should be amended to empower 
courts to admıt unregistered documents ın evidence in giving effect to the 
doctrine of part performance (clause 9 of the Supplementary Bill). 

In the Indian Succession Act, 1925, amendments are suggested con- 
forming to the amendments of sections 15 to 18 of the Transfer of Property 
Act (clause 10 of the Supplementary Bull) 

A provision is added in Chapter II of the Specific Relief Act to give 
effect to the principle of part performance, embodied in the proposed new 
section 53-A in the Transfer of Property Act (clause 3 of the Supplementary 
Bill) 

` 


[1st October, 1929.] 


An Act panier to amend the Transfer of Property Act, 1882, for 
certain purposes. 


WiteRFaSs it-is expedient further to amend the Transfer of 
Property Act, 1882, for the purposes heremafter appearing; it is 
hereby enacted as follows :— 


1. (1) This Act may be called THe TRANSFER OF PROPERTY 
(AMENDMENT) Act, 1929. 


(2) It shall come into force on the first da} of April 1930. 


2, In section 1 of the Transfer of Property Act, 1882 (here- 
inafter referred to as the said Act), for the figures “1877” the 
figures “1908” shall be substituted. 


3. In section 2 of the said Act, the word “Hindu” and the 
words “or Buddhist” shall be omitted. 


4. In section 3 of the said Act, for the last paragraph, con- 
taining the definition of “notice”, the following shall be substituted, 
namely :— 

““‘a person is said to have notice’ of a fact when he actually 
knows that fact, or when, but for wilful abstention from an in- 
quiry or search which he ought to have made, or gross negligence, 
he would have known it. 

Explanation J—Where any transaction relating to immoveable 
property 1s required by law to be and has been effected by a register- 
ed instrument, any person acquiring such property or any part of, 
or share or interest ın, such property shall be deemed to have notice 
of such instrument as from the date of registration or, if the instru- 
ment has been registered under sub-section (2) of section 30 of 
the Indian Registration Act, 1908, from the earliest date on which 
a memorandum thereof has been filed by any Sub-Registrar under 
section 66 of that Act: 


Provided that— ` 


(1) the instrument,has been registered and its registration 
completed in the manner prescribed hy the Indian Registration Act, 
1908, and the rules made thereunder, 
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(2) the instrument has been duly entered or filed, as the 
case may be, in books kept under section 51 of that Act, and 

(3) the particulars regarding the transaction to which the 
instrument relates have been correctly entered in the indexes kept 
under section 55 of that Act. 

Explanation 1J]—Any person acquiring any immoveable pro- 
perty or any share or interest in any such property shall be deemed 
to have notice of the title, if any, of any person who is for the time 
being ın actual possession thereof. 

Explanation III.—A person shall be deemed to have had 
notice of any fact if his agent acquires notice thereof whilst acting 
on his behalf in the course of business to which that fact is mate- 
nal. ‘ 

Provided that, if the agent fraudulently conceals the fact, the 
principal shall not be charged with notice thereof as against any 
person who was a party to or otherwise cognizant of the fraud.” 


5. In section 4 of the said Act, for the figures “1877” the 
figures “1908” shall be substituted. 


x) 
6. In section 5 of the said Act, after the words “or to him- 


self” the words ‘‘or to himself” shall be inserted; and to the same ~ 


section the following paragraph shall be added, namely :— 


“In this section ‘living person’ includes a company or asso- 
ciation or body of indiviauats, whether incorporated or not, bw’ 
nothing herein contained shall affect any law for the time being 
in force relating to transfer of property to or by companies, asso- 
ciations or bodies of individuals.” < 

~ 7. In section 6 of the said Act, after clause (d) the following 
clause shall be inserted, namely :— 

“(dd) A right to future maintenance, in whatsoever man- 
ner arising, sccured or determined, cannot be transferred.” 

8. For the second paragràph of section 11 of the said Act 
beginning with the words “nothing in this section” and ending 
with the words “ın a particular manner” the following shall be 
substituted, namely :— 

‘Where any such direction has been made in respect of one piece 
of immoveable property for the purpose of securing the beneficial 
enjoyment of another piece of such property, nothing in this sec- 


tion shall be deemed to affect any right which the transfer may have . 


to enforce such direction or any remedy which he may have in 
respect of a breach thereof.” 
9, In section 15 of the said Act, for the words “as regards 
the whofe class” the following words shall be substituted, namely :— 
“in regard to those persons only afd not in regard to the 
whole class.” k 
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10. For sections 16, 17 and 18 of the said Act the following 
sections shall be substituted, namely :— 


“16. Where, by reason of any of the rules contained in sec- 
tions 13 and 14, an interest created for the benefit of a person or 
~of a class of persons fails in regard to such person or the whole 
of such class, any interest created in the same transaction and in- 
tended to take effect after or upon failure of such prior interest 
also fails, 


17. (1) Where the terms of a transfer of property direct- 


that the income arising from the property shall be accumulated 
either wholly or in part during a period longer than— 

(a) the life of the transferor, or 

(b) a period of eighteen years from the date-.of the transfer, 
such direction shall, save, as hereinafter provided, be void to the 
extent to which the period during which the accumulation is direct- 
ed exceeds the longer of the aforesaid periods, amd at the end of 
such last-mentioned period the property and the income thereof 
shall be disposed of as if the period during which the accumulation 
has been directed to be made had elapsed. 

(2) This section shall not affect any direction for accumula- 
tion for the purpose of— 

(i) the payment of the debts of the transferor or any other 
person taking any interest under the transfer, or 

(#) the provision of portions for children or remoter issue 
of the transferor or of any other person taking any interest under 
the transfer, or 

(iii) the preservation or maintenance of the property trans- 
ferred; > 
and such direction may be made accordingly. 

18. The restrictions in sections 14, 16 and 17 shall not apply 
in the case of a transfer of property for the benefit of the public 
in the advancement of religion, knowledge, commerce, health, 
safety, or any other object beneficial to mankind.” 


11. In section 39 of the said Act,— ` 
(a) the words “with the intention of defeating such sight” 
shall be omitted, ang for the words “of such mtention” the word 
“thereof” shall be substituted; and : i 
(b) the illustration shall be omitted. 

12. In section 40 of the said Act, for the words “of the latter 
property or to compel its enjoyment in a particular manner,” the 
words “in a particular manner of the latter property’, shal be stb- 
stituted. 
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13. In section 43 of the said Act, after the word “person” 
the words “fraudulently or” shall be inserted. 


14. (1) In section 52 of the said Act,— 

(a) for the words “active prosecution” the word “pendency” 
shall be substituted ; 

(b) for the words “a contentious” the word “any” shall 
be substituted; and 

(c) after the words “suit or proceeding”, where they occur 
for the first time, the words “which is not collusive and” shall be 
inserted. ; 

(2) To the same section the following Explanation shall be 
added, namely :— 

“Ex planation—For the purposes of this section, the pendency 
of a suit or proceeding shall be deemed to commence from the date 
of the presentation of the plaint or the institution of the proceeding 
in a Court of competent jurisdiction, and to continue until the suit 
or proceeding has been disposed of by a final decree or order and 
complete satisfaetion or discharge of such decree or order has been 
obtained, or has become unobtainable by reason of the expiration of 
any period of limitation prescribed for the execution thereof by 
any law for the time being in force.” 


15> For section 53 of the said Act the following section shall 
be substituted, namely :— 


“53. (1) Every transfer of immoveable property made with 
intent to defeat or delay the creditors of the transferor shall be 
voidable at the option of any creditor so defeated or delayed. 


Nothing in this sub-section shall impair the rights of a trans- 
feree in good faith and for consideration. 

Nothing in this sub-section shall affect any law for the time 
being in force relating to insolvency. 

A suit instituted by a creditor (which term includes a decree- 
holder whether he has or has not applied for execution of his de- 
cree) to avoid a transfer on the ground that it has been made with 
intent to defeat or delay the creditors of the transferor, shall be 
instituted on behalf of, or for the benefit of, all the creditors. 

(2) Every transfer of immovable property made without con- 
sideration with intent to defraud a subsequent transferee shall be 
voidable at the option of such transferee. 

For, the purposes of this sub-section, no transfer made without 
consideration shall be deemed to have been made with intent to 
defraud by reason ọnly that a subsequent transfer for considera- 
tion was made,” 
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16. After section 53 of the said Act the following section 
shall be inserted, namely :— 


“53-A. Where any person contracts to transfer for considera- 
tion any immoveable property by writing signed hy him or on his 
behalf from which the terms necessary to constitute the transfer 
can be ascertained with reasonable certainty, 


and the transferee has, in part performance of the contract, 
taken possession of the property or any part thereof, or the trans- 
feree, being already in possession, continues in possession in part 
performance of the contract and has done some act in furtherance 
of the contract, 


and the transferee has performed or is willing to perform his 
part of the contract, 


then, notwithstanding that the contract, though required to 
be registered, has not been registered, or, where there 15 an instru- 
ment of transfer, that the transfer has not been completed in the 
manner prescribed therefor by the law for the time being in force. 
the transferor or any person claiming under him shall be debarred 
from enforcing against the transferee and persons “claiming under 
him any right in respect of the property of which the transferee 
has taken or continued in possession, other than a right expressly 
provided by the terms of the contract: 


Provided that nothing in this section shall affect the rights of 


a transferee for consideration who has no notice of the contract 
or of the part performance thereof.” 


17. In section 55 of the said Act,— 


(a) in sub-clause (a) of clause (1), after the word ““pro- 
perty” the words “or in the seller’s title thereto” shall be inserted ; 
(b) in sub-clause (b) of clause (4), after the word “buyer”, 
where at occurs for the second time, the words “any transferee 
without consideration or any transferee with notice of the non- 
payment,” shall be inserted; and after the words “on such amount 


or part” the words “from the date on which possession has been 
delivered” shall be added; and 


(c) in sub-clause (b) of clause (6), the words “with notice 
of the payment” shall be omitted. 


18. For section 56 of the said Act the following section shall 
be substituted, namely :— 


y 


“56. If the owner of two or more properties mortgages 
them to one person and then sells one or more of the properties to 
another person, the buyer ıs, in the absence of a contract to the 
‘ contrary, entitled to have the mortgage-debt satisfied out of the 
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property or properties not sold to him, so far as the same will 
extend, but not so as to prejudice the rights of the mortgagee or 
persons claiming under him or of any other person who has for 
consideration acquired an interest in any of the properties.” 

19. In section 58 of the said Act.— 

(a) to clause (c) the following proviso shall be added, 
namely :— . 

‘Provided that no such transaction shall be deemed to be a 
mortgage, unless the condition is embodied in the document which 
effects or purports to effect the sale”; 

(b) in clause (d)— 

(t) after the words “Where the mortgagor delivers pos- 
session” the words “or expressly or by implication binds himself to 
deliver possession” shall be inserted; 

(ii) for the words ‘‘and to appropriate them”, the words 


““or any part of such rents and profits and to appropriate the 


same” shall be substituted : -and z 

(4) after the words “or partly in Leu of interest”, for 
the word “and” the word ‘‘or” shall be substituted; and 

(c) aft€r clause (e) the following clauses shall be added, 
namely :— ; 

“(f) Where a person in any of the following towns. namely. 
the towns of Calcutta, Madras, Bombay, Karachi, Rangoon, Moul- 
mein, Bassein and Akyab, and in any other town which the Gover- 
nor-General in Council may, by notification in the Gazette of India, 
specify in this behalf, delivers to a creditor or his agent documents 
of title to immovable property, with intent to create a security there- 
on, the transaction is called a mortgage by deposit of title-deeds. 

(g) A mortgage which is not a simple mortgage a mort- 
gage by conditional sale, an usufructuary mortgage. an English 
mortgage or a mortgage by deposit of title-deeds within the mean- 
ing of this section is called an anomalous mortgage.” 

20. Jn section 59 of the said Act,— 

(a) after the words ‘‘a mortgage”. where they first occur, 
the words “other than a mortgage by deposit of title-deeds” shall 
be inserted; and 

(b) the third paragraph beginning with the words “Nothing 
in this section” and ending with the words “a security thereon” 
shall be omitted. 

21. After section 59 of the said Act the following section 
shall be inserted, namely :— e 


“59-A. Unless otherwise expressly provided, references in 
this Chapter to mortgagors and mortgagees shall be deemed to in- 
clude references to persons deriving title from them respectively.” 


anit eS 
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22. In section 60 of the said Act,— 


(a) for the word ‘‘payable” the word “due” shall be sub- 
‘stituted ; 

(b) for the words “the mortgage-deed, if any, to the mort- 
gagor” the following words shall be substituted, namely :— 

“to the mortgagor the mortgage-deed and all documents relat- 
ing to the mortgaged property which are in the possession or 
power of the mortgagee”, 

(c) for the word “order” the word ‘‘decree” shall be sub- 
stituted; and 

(d) after the words “remaining due òn the mortgage, ex- 
cept” the word “only” shall be inserted. 


23. After section 60 of the said Act the following sections 
shall be inserted, namely :— 


“60-A. (1) Where a mortgagor is entitled to redemption, 
then, on the fulfilment of any conditions on the fulftfment of which 
he would be entitled to require a re-transfer, he may require the 
mortgagee, instead of re-transfermpg the property, to assign the 
mortgage-debt and transfer the mortgaged property to such third 
person as the mortgagor may direct; and the mortgagee shall be 
bound to assign and transfer accordingly. 


(2) The rights conferred by this section belong to and may he 
enforced by the mortgagor or by any-encumbrancer notwithstand- 
ing an intermediate encumbrance; but the requisition of any en- 
cumbrancer shall prevail over a requisition of the mortgagor and, 
as between encumbrancers, the requisition of a prior encumbrancer 
shall prevail over that of a subsequent encumbrancer. 

(3) The provisions of this section do not apply in the case of 
a mortgagee who is or has been in possession. 

60-B. A mortgagor, as long as his right of redemption sub- 
sists, shall be entitled at all reasonable times, at his request and 
at his own cost, and on payment of the mortgagee’s costs and ex- 
penses in this behalf, to inspect and make copies or abstracts of, 
or extracts from, documents of title relating to the mortgaged pro- 
perty which are in the custody or power of the mortgagee.” 

24. For section 61 of the said Act and the IHustration thereto 
thc following section shall be substituted, namely :— 


“61,. A mortgagor who has executed two or more mortgages 
in favour Of the same mortgagee shall, in the absence of a con- 
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tract to the contrary, when the principal money of any two or 
more of the mortgages has become due, be entitled to redeem any 
one such mortgage separately, or any iwo or more of such mort- 


_ gages together.” 


25. In section 62 of the said Act,— 


(a) after the word “property”, where it first occurs, the 
words ‘‘together with the mortgage-deed and all documents relating 
to the mortgaged property which are in the possession or power of 
the mortgagee” shall be inserted; 

(b) for the words “the interest of the principal money” the 
words “or any part thereof a part only of the mortgage-money,” 
shall be substituted; and 

(c) for the words “the principal money,” where they occur 
for the second time, the words ‘‘the mortgage-money or the balance 
thereof” shall be substituted. i 

26. In section 63 of the said Act, for the words “at the 
same rate of interest” the words “with interest at the 
same rate as is payable on the principal, or, where no such rate 
is fixed, at the rate of nine per cent. per annum” shall be substituted. 

27. After section 63 of thé said Act the following section 
shall be inserted, namely :— 


“63-A. (1) Where mortgaged property in possession 
of the mortgagee has, during the continuance of the mortgage, 
veen improved, the mortgagor, upon redemption, shall, in the 
absence of a contract lo the contrary, be entitled to the improve- 
ment; and the mortgagor shall not, save only in cases provided 
for in sub-section (2), be liable to pay the cost thereof. 


(2) Where any such improvement was effected at the cost of 
the mortgagee and was necessary to preserve the property from 
destruction or deterioration or was necessary to prevent the seou- 
rity from becoming insufficient, or was made in compliance with 
the lawful order of any public servant or public authority, the 
mortgagor shall, in the absence of a contract to the contrary, be 
liable to pay the proper cost thereof as an addition to the principal 
money with interest at the same rate as is payable on the principal, 
or, where no such rate is fixed, at the rate of nine per cent. per 
annum, and the profits, ıf any, accruing by reason of the improve- 
ment shall be credited to the mortgagor.” 

28. In section 64 of the said Act, the words “for a term 
of years” shall be omitted. 


4 


29° In section 65 of the said Act,— 


(a) in clause (d), the words “fdr a term of years” shall 
be omitted; and 


Sie ae 
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(b) the words “Nothing in clause (c), or in clause (d), so 
far as it relates to the payment of future rent, applies in the case 
of an usufructuary mortgage” shall be omitted. 


30. After section 65 of the said Act the following section 
shall be inserted, namely :— 


“65-A. (1) Subject to the provisions of sub-section (2), a 
mortgagor, while lawfully in possession of the mortgaged pro- 
perty, shall have power to make leases thereof which shall be bind- 
ing on the mortgagee. 


(2) (a) Every such lease shall be such as would be made 
in the ordinary course of management of the property concerned, 
and in accordance with any local law, custom or usage. 


(b) Every such lease shall reserve the best rent that can 
reasonably be obtained, and no premium shall be paid or promised 
and no rent shall be payable in advance. i 


(c) No such lease shall contain a covenant for renewal. 


(d) Every such lease shall take effect from @date not later 
than six months from the date on which it is made. 


(e) In the case of a lease of buildings, whether leased with 
or without the land on which they stand, the duration of the lease 
shall in no case exceed three years, and the’lease shall contain a 
covenant for payment of the rent and a condition of re-entry ‘on 
the rent not being paid within a time therein specified, 


(3) The provisions of sub-section (1) apply only if ‘and as 
far as a contrary intention is not expressed in the mortgage-deed ; 
and the provisions of sub-section (2) may be varied or extended 
by the mortgage-deed and, as so varied and extended, shall, as far 
as may be, operate in like manner and with all like incidents, effects 
and consequences, as if such variations or extensions were con- 
tained in that sub-section.” - 

31. In section 67 of the said Act, — 

(a) for the word “payable” the word “due” shall be sub- 
stituted; f 

(b) ior the words ‘‘an order”, wherever they occur, the 
words “a decree” shall be substituted; and 

(c) for clause (a) the following clause shall be substituted, 
namely :— ° 

“(a) to authorize any mortgagee, other than a mortgagee 
by conditional sale or a mortgagee under an anomalous mortgage 
by the terms of which he is entitled to foreclose, to institute a suit 
for foreclosure, or an usufructuary mortgagee as such or a mort- 
gagee by conditional sale as such to institute a suit for sale; or”, 
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32. After section 67 of the said Act the following section 
shall be inserted, namely :— 


‘67-A. A mortgagee who holds two or more mortgages exe- 
cuted by the same mortgagor in respect of each of which he has 
a right to obtain the same kind of decree under section 67, and 
who sues to obtain such decree on any one of the mortgages, -shall, 
in the absence of a contract to the contrary, be bound to sue on all 


the mortgages in respect of which the mortgage-money has be- 
come due.” 


33. For section 68 of the said Act the following section shall 
be substituted, namely :— 


“68. (1) The mortgagee has a right to sue for the mortgage- 
money in the following cases and no others, namely :— 

(u) where the mortgagor binds himself to repay the same; 

(b) whêre, by any cause other than the wrongful act or de- 
fault of the mortgagor or. mortgagee, the mortgaged property is 
wholly or partially destroyed or the security is rendered insuffi- 
cient within the meaning of section 66, and the mortgagee has 
given the mortgagor a reasonable opportunity of providing further 
security encugh to render the whole security sufficient, and the 
mortgagor has failed to do so; ieee i 

(c) where the mortgagee is deprived of the whole pr part 
of his security by or in consequence of the wrongful act or default 
of the mortgagor ; 

(d) where, the mortgagee being entitled to possession of 
the moitgaged property, the mortgagor fails to deliver the same to 
him, or to secure the possession thereof to him without distur- 
bance by the mortgagor or any person claiming under a title 
superior to that of the mortgagor: 

Provided that, in the case referred to in clause (a), a trans- 
iferee from the mortgagor or from his legal representative shall not 
be liable to be sued for the mortgage-moncy. 

(2) Where a suit is brought under clause (a) or clause (b) 
of sub-section (1). the Court may, at its discretion, stay the suit 
and all proceedings therein, notwithstanding any contract to the 
contrary, until the mortgagee has exhausted all his available reme- 
dies against the mortgaged property or what remains of it, unless 
the mortgagee abandons his security and, if necessary, re-transfers 
the mortgaged property.” 


u 34- In section 69 of the said Act,— 


xx or 1929,] TNDIA ACTS, 1929. 79 


(a) the first paragraph beginning with the words “A 
power conferred by the mortgage-deed” and ending with the words 
“specify in this behalf” shall be numbered as sub-section (1); 


- (b) in the sub-section so numbered,— 


(i) for the words “A power conferred by the mortgage- 
deed on the mortgagee, or on any person on his behalf, to sell or 
concur in selling, in default of payment of the mortgage-money, 
the mortgaged property, or any part thereof, without the inter- 
vention of the Court, is valid in the following cases and in no 
others, namely:—” ‘the following words shall be substituted, 
namely :— 

‘‘Notwithstanding anything contained in the Trustees’ and 
Mortgagees’ Powers Act, 1866, a mortgagee, or any person acting 
on his behalf, shall, subject to the provisions of this section, have 
power to sell or concur in selling the mortgaged property, or any 
part thereof, in default of payment of the mortgage-money, with- 
out the intervention of the Court, in the following cases and in no 
others, namely :—”; 


(#) in each of clauses (b) and (c), after the word 
“where” the words “a power of sale without the intervention of 
the Court is expressly conferred on the mortgagee by the mort- 
gage-deed, and” shall be inserted; and ` 


(#4) in clause (c), for the word “is” the words “was, on 
the date of the execution of the mortgage-deed,” shall be substi- 
tuted, and after the words “any other town” the words ‘‘or area” 
shall be inserted; 


(c) the word “But” in the beginning of the second para- 
graph shall be omitted, and the said paragraph ending with the 
words “after becoming due” shall be numbered as sub-section (2), 
and clauses (1) and (2) of the said paragraph shall be lettered as 
(a) and (b), respectively; 

(d) the third paragraph beginning with the words “When 
a sale has been made” and ending with the words “exercising the 
power” shall be numbered as sub-section (3) ; 

(e) the fourth paragraph beginning with the words “The 
money which is received” and ending with the words ‘‘of the sale 
thereof” shall be numbered as sub-section (4); 

(f) for the fifth paragraph beginning with the words “No- 
thing in the former part” and ending with the words “comes into 
force” the followitfg sub-section shall be substituted, namely :— 

“(5) Nothing in this section or in section 69-A applies to 
powers conferred before the first day of July, 1882”; and 

(g) the last paragraph beginning with the words “The 
powers and provisions” and ending with the words “local official 
Gazette” shall be omitted, - 
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35, After section 69 of the said Act the following section 
shall be inserted, namely :— 


“69-A, (1) A mortgagee having the right to exercise a 
power of sale under section 69 shall, subject to the provisions of 
sub-section (2), be entitled to appoint, by writing signed by him 
or on his behalf, a receiver of the inccme of the mortgaged pro- 
perty or any part thereof. 


(2) Any person who has been named in the mortgage-deed 
and is willing and able to act as receiver may be appointed by the 
mortgagee. 


If no person has been so named, or if all persons named 
are unable or unwilling to act, or are dead, the mortgagee may 
appoint any person to whose appointment the mortgagor agrees; 
failing such agreement, the mortgagee shall be entitled to apply 
to the Court for the appointment of a receiver, and any person 
appointed by the Court shall be deemed to have been duly ap- 
pointed by the mortgagee. 


A receiver may at any time be removed by writing signed by 
or on behalf “of the mortgagee and the mortgagor, or by the 
Court on application made by either party and on due cause shown. 

A vacancy in the office of receiver may be filled in accordance 
with the provisions of this sub-section. 

(3) A receiver appointed under the powers conferred by this 
section shall be deemed to bë the agent of the mortgagor; and the 
mortgagor shall be solely responsible for the 1¢ceiver’s acts or 
defaults, unless the martgage-deed otherwise provides or unless 
such acts or defaults are due to the improper intervention of the 
mortgagee. 

(4). The receiver shall have power to demand and recover 
all the income of which he is appointed receiver, by suit, execu- 
tion or otherwise, in the name either of the mortgagor or of the 


mortgagee to the full extent of the interest which the mortgagor - 


could dispose of, and to give valid receipts accordingly for ihe 
same, and to exercise any powers which may have been delegated 
lo him by the mortgagee in accordance with the provisions of this 
section. 


(5) A person paying money to the receiver shall not be 
concerned to inquire if the appointment of the receiver was valid 
o* not. : 

(6) The receiver shall be entitled to ret&in out of any money 
received by him, for his remuneration, and in satisfaction of all 
costs, charges and expenses incurred by him as receiver, a com- 
mission at such rate not exceeding five per cent. on the gross 
amount of all money received as is spetified in his appointment, 
and, if no rate is so specified, then at the rate of five per cent, 
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on that gross amount, or at such other rate as the Court thinks fit 
to allow, on application made by him for that-purpose. 

(7) The receiver shall, if so directed in writing by the 
mortgagee, insure to the extent, if any, to which the mortgagee 
might have insured, and keep insured against loss or damage 
by fire, out of the money received by him, the mortgaged property ` 
or any part thereof being of an insurable nature. 

(8). Subject to the provisions of this Act as to the applica- 
tion of insurance money, the receiver shall apply all money re- 
ceived by him as follows, namely :— 

(i) in discharge of. all rents, taxes, land revenue, rates 
and outgoings whatever affecting the mortgaged property ; 

(1h) in keeping down all annual sums or other payments, 
and the interest on all principal sums, having priority to the mort- 
gage“in right whereof he is receiver; 

(i) in payment of his commission, and of the premiums 
on fire, life or other insurances, if any, properly payable under 
the mortgage-deed or under this Act, and the cost of execut- 
ing necessary or proper repairs directed in writing by, the mortgagee ; 

(iv) in payment of the interest falling due «ander the mort- 
gagee; i d 
(v) in or towards discharge of the principal money, if so 
directed in writing by the mortgagee; 
and shall pay the residue, if any, of the money reccived by him to 
the person who, but for the possession of the receiver, would 
have been entitled to receive the income of which he is appointed 
receiver, or who is otherwise entitled to the mortgaged property. 

(9) The provisions of sub-section (1) apply only if and 
as far as a contrary intention is not expressed in the mortgage- 
deed; and the provisions of sub-sections (3) to (8) inclusive may 
be varied or extended by the mortgage-deed, and, as so varied or 
extended, shall, as far as may be, operate ın like manner and 
with all the like incidents, effects and consequences, as if such 
variations or extensions were contained in the said sub-sections, 

(10) Application may be made, without the institution of a 
suit, to the Court for its opinion, advice or direction on any pre- 
sent question respecting the management or administration of the 
mortgaged property, other than questions of difficulty or import- 
ance not proper in the opinion of the Court for summary dispo- 
sal. A copy of such application shall be served upon, and the 
hearing thereof may be attended by, such of the persons interested 
in the application as the Court may think fit. 

The cost of every application under this sub-section, shall be 
in the discretion of the, Court. 

(11) In this section, “the Court’ means the Court which 
would have jurisdiction in a suit to enforce the mortgage.” 
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36. In section 71 of the said Act, the words “for a term of 
years” shall be omitted. 


37. In section 72 of the said Act,— 


(a) for the words “When, during the continuance of the 
mortgage, the mortgagee takes possession of the mortgaged pro- 
perty, he” the words ‘‘A morigagee” shall be substituted ; 


(b) clause (a) shall he omitted; 


(c) in clause (b), for the words “its preservation” the 
words “the preservation of the mortgaged property” shall be sub- 
stituted ; 


(d) after the words ‘‘nine per cent. per annum” the fol- 
lowing proviso shall be inserted, namely :— 

“Provided that the expenditure of money by the mortgagee 
under clause (b) or clause (c) shall not be deemed to be neces- 
sary unless the mortgagor has been called upon and has failed 
to take proper and timely steps to preserve the property or to 
support the title;” and 

(e) fof the words “a charge on the mortgaged property, 
in addition to the principal money, with the same priority and 
with interest at the same rate” the following shall be substituted, 
namely :— 

“added to the principal money with interest at the same 
rate as is payable on the principal money, or, where no such rate 
is fixed, at the rate of nine per cent. per annum.” 


38. For section 73 of the said Act the following section 
shall be substituted, namely :— 


“73.7 (1) Where the mortgaged property or any part there- 
of or any interest therein is sold owing to failure to pay arrears of 
revenue or other charges of a public nature or rent due in respect 
of such property, and such failure did not arise from any default 
of the mortgagee, the mortgagee shall be entitled to claim pay- 
ment of the mortgage-money, in whole or in part, out of any sur- 
plus of the sale proceeds remaining after payment of the arrears 
and of all charges and deductions directed by law. 


(2) Where the mortgaged property or any part thereof or 
any interest therein is acquired under the Pand Acquisition Act, 
1894, or any other enactment for the time being in force provid- 
ing fop the compulsory acquisition of immovable property, the 
mortgagee shall be entitled to claim payment of the mortgage- 
money, in whole or in part, out of the ‘amount due to the mort- 
gagor as compensation, 
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(3) Such claims shall prevail against all other claims ex- 
cept those of pror encumbrancers, and may be enforced notwith- 
standing that the principal money on the mortgage has not be- 
come due.” 


39. Section 74 and section 75 of the said Act shall be omit- 
ted. 


40. In section 76 of the said Act,— 

(a) in clause (c), after the words ‘‘charges of a public 
nature” the words “and all rent” shall be inserted; 

(b) in clause (J), after the words “deducting the expen- 
ses” the words “properly incurred for the management of the 
property and the collection of rents and profits and the other ex- 
penses” shall be inserted, and the words “on the mortgage- 
money” shall be omitted; and 2 f 

(c) in clause (4), the word “gross” shall be omitted, and 
after the words ‘‘as the case may be” the following shall be in- 
serted, namely :— - 

“and shall not be entitled to deduct any amount therefrom 
on account of any expenses incurred after such date or time in 
connexion with the mortgaged property.” 


41. Section 80 of the said Act shall be omitted. 


’ 


-42. For section 81 of the said Act the following section 
shall be substituted, namely :— f 


“91. 1f the owner of two or more properties mortgages 
them to one person and then mortgages one or more of the pro- 
perties to another person, the subsequent mortgagee is, in the 
absence of a contract to the contrary, entitled to have the prior 
mortgage-debt satisfied out of the property or properties not 
mortgaged to him, so far as the same will extend, but not so as to 
prejudice the rights of the prio: mortgagee or of any other per- 
son who has for consideration acquired an interest in any of the 
properties.” 

43. In section 82 of the said Act,— 


(a) for the’ first paragiaph beginning with the words 
‘Where several properties,” and ending with the words “date of 
the mortgage” the following shall be substituted, namely :— 


“Where property, subject to a mortgage belongs to two or 
more persons having distinct and separate rights of ownership 
therein, the different shares in or parts of such property owned 
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by such persons are, in the absence of a contract to the contrary, 
hable to contribute rateably to the debt secured by the mortgage, 
and, for the purpose of determining the rate at which each such 
share or part shall contribute, the value thereof shall be deemed to 
be its value at the date of the mortgage after deduction of the 
amount of any other mortgage or charge to which it may have 
been subject on that date” and 


(6) in the third paragraph, for the word “second” the 
word “subsequent” shall be substituted. 


44. In section 83 of the said Act,— 


(a) for the words “has become payable” the words “pay- 
able in respect of any mortgage has become duc” shall be substi- 
tuted ; : 

(6) for the words “if then in his possession or power” the 
words “and all documents in his possession or power relating to 
the mortgaged property” shall be substituted ; 


(c) after the word “mortgage-deed,” where it occurs for the 
second time, the words “and all such other documents” shall be 
inserted; and j 


(d) the following paragraph shall be added after the words 
“such other person as aforesaid,” namely :— 


“Where the mortgagee is in ‘possession of the mortgaged pro- | 


perty, the Court shall, before paying to him the amount so deposit- 
ed, direct him to deliver possession thereof to the mortgagor and 
at the cost of the mortgagor either to re-transfer the mortgaged pro- 
perty to the mortgagor or to such third person as the mortgagor 
may direct or to execute and (where the mortgage has been effect- 
ed by a registered instrument) bave registered an acknowledgment 
in writing that any right in derogation of the mortgagor’s interest 
‘transferred to the mortgagee has been extinguished.” 


45. In section 84 of the said Act— 


(a) after the words “from the date of the tender or” the 
words “in the case of a deposit, where no previous tender of such 
amount has been made”, shall be inserted ; 


(b) for the words “as the case may be” the following shall 
be substituted, namely :— 


“and the notice required by section 83 has been served on 
the mortgagee: s 
\ “Provided that, where the mortgagor has deposited such 
amount without having made a previous tender thereof and has 
subsequently withdrawn the same or any part thereof interest on 
the principal money shall be payable from the date of such with- 
drawal”; and 


aero 
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(c) after the words “tender of the mortgage-money” the 
words “and such notice has not been given before the making of the 
tender or deposit, as the case may be” shall be added. 


46. For section 91 of the said Act the following section shall 
be substituted, namely :— F 


“91. Besides the mortgagor, any of the following persons 
may redeem, or institute a suit for redemption of, the mortgaged 
property, namely :— f 

(a) any person (other than the mortgagee of the interest 
sought to be redeemed) who has any interest in, or charge upon, 
the property mortgaged or in or upon the right to redeem the 
same; 

(b) any surety for the payment of the mortgage-debt or 
any part thereof; or 

(c) any creditor of the mortgagor who has in a suit for 
the administration of his estate obtained a decree for sale of the 
mortgaged property.” 

47. After section 91 of the said Act the following sections 
shall be inserted, namely :— 


“92, Any of the persons referred to in section 91 (other than 
the mortgagor) and any co-mortgagor shall, on redeeming property 
subject to the mortgage, have, so far as regards redemption, fore- 
closure or sale of such property, the same Tights as the mortgagee 
whose mortgage he redeems may have against the mortgagor or 
any other mortgagee. - 


The right conferred by this section is called the right of sub- 


rogation, and a person acquiring the same is said to be subrogated 
to the rights of the mortgagee whose mortgage he redeems. 

A person who has advanced to a mortgagor money with which 
the mortgage has been redeemed shall be subrogated to the rights 
of the mortgagee whose mortgage has been redeemed, if the mort- 


gagor has by a registered instrument agreed that such persons shall 
be so subrogated. 


Nothing in this section shall be deemed to confer a right of 
subrogation on any person unless the mortgage in respect of which 
the right is claimed has been redeemed in full. 


93. No mortgagee paying off-a prior mortgage, whether with 
or without notice of an intermediate mortgage, shall therehy ac- 
quire any priority in respect of his original security; and, except 
in the case provided for by section 79, no mortgagee making a 


I—12 : 


Substitution 
of new 
section for 
section 91, 
Act IV of 
1882, 


Persons who 
may sue for 


redemption. 


Insertion of 
new sections 
92, 93 and 94 


an Act LV of 


1882, | - 
Subrogation. 


Prohibition 
of taking. 


Lughts of 
meme molt- 


Substitutlat 
of new 
section for 
section 101 
Ast IY of 
1882. 


86 THE MADRAS LAW JOURNAL SUPPLEMENT. [xx oF 1929. 


cubsequent advance to the mortgagor, whether with or without 


notice of an intermediate mortgage, shall thereby acquire any, 


priority ın respect of his security for such subsequent advance. 


94. Where a property is mortgaged for successive debts to 
successive mortgagees, a mesne mortgagee has the same rights 
against mortgagees posterior to himself as he has against the 
mortgagor.” 


48. For section 95 of the said Act the following sections 
shall be substituted, namely :— 


“95. Where one oi several mortgagors redeems the mort- 
gaged property, he shall, in enforcing his right of subrogation 
ander section 92 against his co-mortgagors, be entitled to add to 
the mortgage-money recoverable from them such proportion of 
the expenses properly incurred in such redemption as is attribut- 
able to their share in the property. 


96. ` The®provisions hereinbefore contamed which apply to a 
simple mortgage shall, so far as may be, apply to a mortgage by 
deposit of title-deeds.” 


49. In section 98 of the said Act, for the words “a mort- 
gage not being a simple-mortgage, a mortgage by conditional sale, 
an usufructuary mortgage or an English mortgage or’ a combina- 
tion of the first and third, or the second and third, of such forms,” 
the words “an anomalous mortgage” shall be substituted. 


50. In section 100 of the said Act,— 


(a) for the words “as to a mortgagor shall, so far as may 
be, apply to the owner of such property, and the provisions of 
sections 81 and 82 shall, so far as may be, apply to the person 
having such charge” the words “which apply to a simple mortgage 
shall, so far as may be, apply to such chaige,” shall be substituted ; 
and 


(b) after the words “in the execution of his trust” the fol- 
lowing words shall be added, namely :— 

“and save as utherwise expressly provided by any law for the 
time being in force, no charge shall be enforced against any pro- 
perty in the hands of a person to whom such property has been 
transferred for consideration and without notice of the charge.” 


51. Tor section 101 of the said Act the following section shall 
be substituted, namely :— 


| 
\ 
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“101. Any mortgagee of, or person having a charge upon, 
immovable property, or any transferee from such mortgagee or 
charge-holder, may purchase or otherwise acquire the rights in 
the property of the mortgagor or owner, as the case may be, with- 
out thereby causing the mortgage or charge to be merged as bet- 
ween himself and any subsequent mortgagee of, or person having 
a subsequent charge upon, the same property; and no such subse- 
quent mortgagee or charge-holder shall be entitled to foreclose or 
sell such property without redeeming the prior mortgage or charge, 
or otherwise than subject thereto.” 

52. In section 102 of the said Act,— 

(a) for the words “Where the person or agent on whom 
such notice should be served cannot be found in the said district, 
or is unknown” the words “Where no person or agent on whom 
such notice should be served can he found or is known”, shall be 
substituted ; 

(b) after the words “and any notice served in compliance 
with such direction shall be deemed sufficient” the following pro- 
viso shall be inserted, namely :— ` 

“Provided that, in the case of a notice required by section 83, 
in the case of a deposit, the application shall be made to the Court 
in which the deposit has been made”; 

(c) for the words “Where the person or agent to whom 
such tender should be made cannot be found within the said dis- 
trict, or is unknown” the words “Where no person or agent to 
whom such tender should be made can be found or is known”, shall 
be substituted; and 

(d) for the words “in such Court as last aforesaid” the 
words ‘‘in any Court in which a suit might be brought for redemp- 
tion of the mortgaged property” shall be, substituted. 

53. In section 103 of the said Act,— 

(a) after the words “such notice may be served” the words 
“on or by” shall be inserted; and 

(b) for the words and figures “Chapter XX XI of the Code 
of Civil Procedure” the words and figures ‘‘Order XXXII in the 
First Schedule to the Code of Civil Procedure, 1908,” shall be 
substituted. 

54. In section 106 of the said Act, for the words “tendered 
or delivered either personally to the party who is intended to be 
bound by it,” the fellowing shall be substituted, namely :— 

“either be sent by post to the party who is intended to be 
bound by it or be tendered or delivered personally to such party”. 

55. In section 107 of the said Act, after the words “by deli- 
very of possession”, whére they first occur, the following paragraph 
‘shall be inserted, namely :— i 
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“Where a lease of immovable property is made by a regis- 
tered instrument, such instrument or, where there are more in- 
struments than one, each such instrument shall be executed by 
both the lessor and the lessee.” 

56. In section 108 of the said Act,— 

(a) in clause (4)— 

(+) after the words “the lessee may” the words “even after 
the determination of the lease” shall be inserted; and 

-~ (#) for the words “during the continuance of the lease,” 
the words ‘‘whilst he is in possession of the property leased but 
not afterwards,” shall be substituted; and 

(b) in clause (0), after the words “or fell” the words “or 
sell” shall be inserted, and after the words “or damage buildings,” 
the words “belonging to the lessor or” shall be inserted. 

57. In clause (g) of section 111 of the said Act,— 

(a) the words “or the lease shall become void” shall be 
omitted ; 

(b) after the words “title in himself” the following shall 
be inserted, namely :— 

“or (3) the lessee is adjudicated an insolvent and the lease 
provides that the lessor may re-enter on the happening of such 
event”; 

(c) for the words “either case” the words ‘‘any of these 
cases” shall be substituted; and 

(d) for the words “does some act showing” the words 
“gives notice in writing to the lessee of” shall be substituted. 


58. After section 114 of the said Act the following section 
shall be inserted, namely :— 


“114A. Where a lease of immovable property has determin- 
ed by forfeiture for a breach of an express condition which provi- 
des that on breach thereof the lessor may re-enter, no suit for 
ejectment shall lie unless and until the lessor has served on the 
lessee a notice in writing— 

(a) specifying the particular breach complained of; and 
(b) if the breach is capable of remedy, requiring the lessee 
to remedy the breach; 
and the lessee fails within a reasonable lime from the date of 
the service of the notice, to remedy the breaclt, if it is capable of 
remedy. l 

Nothing in this section shall apply to an express condition 
against the assigning, under-letting, parting with the possession, or 
disposing, of the property leased, or to an express condition relating 
to forfeiture in case of non-payment of rent,” 
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59. For section 119 of the said Act the following section shall 
be substituted, namely :— 


“119. If any party to an exchange or any person claiming 
through or under such party is by reason of any defect in the title 
of the other party deprived of the thing or any part of the thing 
received by him in exchange, then, unless a contrary intention ap- 
pears from the terms of the exchange, such other party is liable to 
him or any person claiming through or under him for loss caused 
thereby, or at the option of the person so deprived, for the return 
of the thing transferred, if still in the possession of such other 
party or his legal representative or a transferee from him without 
consideration.” 


60. In section 128 of the said Act, after the words “debts 
due by” the words “and habilities of” shall be inserted. 


61. In section 129 of the said Act, the words “or, save as 
provided by section 123, any rule of Hindu or Buddhist law” 
shall be omitted. 


62. In section 130 of the said Act,— 
(a) after the words ‘‘The iransfer of an actionable claim” 
the words “whether with or without consideration” shall be in- 
serted ; and 


(b) the words “and notwithstanding anything contained in 
section 123” shall be omitted. 


63. Nothing in any of the following provisions of this Act, 
namely, sections 3, 4, 9, 10, 15, 18, 19, 27, 30, clause (c) of section 
31, sections 32, 33, 34, 35, 46, 52, 55, 57, 58, 59, 61 and 62 shall be 
deemed in any way to affect— 


(a) the terms or incidents of any transfer of property made 
or effected before the first day of April 1930, 


(b) the validity, invalidity, effect or consequences of any- 
thing already done or suffered before the aforesaid date, 

(c) any right, title, obligation or liability already acquired, 
accrued or incurred before such date, or 

(d) any remedy or proceeding in respect of such right, title, 
obligation or liability; and nothing in any other provision of this 
Act shall render invalid or in any way affect anything already 
done before the first day of April 1930, in any proceeding pending 
in a Court on that date; and any such remedy and any such pro- 
ceeding as is herein referred to may be enforced, instituted or con- 
tinued, as the case may bẹ, as if this Act had not been passed, 
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THE TRANSFER OF PROPERTY (AMENDMENT) 
SUPPLEMENTARY ACT, 1929, 


Act No. XXI or 1929, 
Prrratory Nor.—See Prefatory Note to Act XX of 1929. 


[4M Oclober, 1929.] 


An Act to Sunplenient the Transfer of Property (Amendment) 
Act, 1929. 


WHEREAS by reason of the passing of the Transfer of Pro- 
perty (Amendment) Act, 1929, it is expedient that certain 
amendments should be made in certain other enactments; it is here- 


. hy enacted as follows :— 


1. (1) This Act may be called Tre TRANSFER OF PROPERTY 
(AMENDMENT) SUPPLEMENTARY Act, 1929. 
(2) It shall come into force on the first day of April, 1930. 
2. For tfe proviso to section 8 of the Married Women’s Pro- 
perty Act, 1874, the following proviso shall be substituted, 
namely :— 
“Provided that nothing herein contained shall— 
(a) entitle such person to recover anything by attachment 


-and sale or otherwise out of any property which has been trans- 


ferred to a woman or for her benefit on condition that she shall 
have no power during her marriage to transfer or charge the same 
or her beneficial interest therein, or 


(b) affect the liability of a husband for debts contracted 
by his wife’s agency expressed or implied.” 
3. After section 27 of the Specific Relief Act, 1877, the fol- 
lowing section shall be inserted, namely :— 


“274A. Subject to the provisions of this Chapter, where a 
contract to lease immovable property is made in writing signed by 
the parties thereto or on their behalf, either party may, notwith- 
standing that the contract, though required to be registered. has 
not been registered, sue the other for specific performance of the 
contract if,— 

(a) where specific performance is claifned by the lesso1, he 
has delivered possession of the property to the lessee in part per- 
formahce of the contract ; and 

(b) where specific performance is claimed by the lessee, 
he has in part performance of the contract, taken possession of the 
property, or, being already in possession, continues in possession 
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in part performance of the contract, and has done some act in fur- 
therance of the contract: 

Provided that nothing in this section shall affect the mghts of a 
transferee for consideration who has no notice of the contract or 
of the part performance thereof. 

This section applies to contracts to lease executed after the 
first day of April 1930.” 


4. In Order XXXIV in the First Schedule to the Code of 
Civil Procedure, 1908, for rules 2 to 8 the following rules shall be 
substituted, namely :— i 


“2, (1) In a suit for foreclosure, if the plaintiff succeeds, 
the Court shall pass a preliminary decree— 

(a) ordering that an account be taken of what was due to 
the plaintiff at the date of such decree for— 

(i) principal and interest on the mortgage, 

(ii) the costs of suit, if any, awarded to him, and 

(iii) other costs, charges and expenses properly mcurred by 
him up to that date in respect of his mortgage-security. together 
with interest thereon; or 

(b) declaring the amount so due at that date; and 

(c) directing— 

(i) that, if the defendant pays into Court the amount so 
found or declared due on or before such date as the Court may 
fix within six months from the date on which the Court confirms 
and countersigns the account taken under clause (a), or from the 
date on which such amount is declared in Court under clause (6), 
as the case may be, and thereafter pays such amount as may be 
adjudged due in respect of subsequent costs, charges aud expen- 
ses as provided in rule 10, together with subsequent interest cn 
such sums respectively as provided in rule 11, the plaintiff shall 
deliver up to the defendant, or to such person as the defendant 
appoints, all documents in his possession or power relating to the 
mortgaged property, and shall, if so required, re-transfer the pro- 
perty to the defendant at his cost free from the mortgagee and 
from all incumbrances created by the plaintiff or any person claim- 
ing under him, or, where the plamtiff claims by derived title, by 
those under whom he claims, and shall also, if necessary, put the 
defendant in possession of the property; and 

(14) that, if payment of the amount found or declared due 
under or by the preliminary decree is not made on or before the 
date so fixed, or the defendant fails to pay, within such time as 
the Court may fix, the amount adjudged due in respect of subse- 
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quent costs, charges, expenses and interest, the plaintiff shall be 
entitled to apply for a final decree debarring the defendant irom 
all right to redeem the property. 

(2) The Court may, on good cause shown and upon terms 
to be fixed by the Court, from time to time, at any time before a 
final decree is passed, extend the time fixed for the payment of the 
amount found or declared due under sub-rule (1) or of the amount 
adjudged due in respect of subsequent costs, charges, expenses and 
interest. 

(3) Where, in a sut for foreclosure, subsequent mortgagecs 
or persons deriving title from, or subrogated to the rights of, any 
such mortgagees are joined as parties, the preliminary decree shall 
provide for the adjudication of the respective rights and liabilities 
of the parties to the suit in the manner and form set forth in Form 
No. 9 or Form No. 10, as the case may be, of Appendix D with 
such variations as the circumstances of the case may require, 

3. (1) Where, before a final decree debarring the defendant 
from all right to redeem the mortgaged property has been passed, 
the defendant makes payment into Court of all amounts due from 
him under suberule (1) of rule 2, the Court shall, on application 
made by the defendant in this behalf, pass a final decree— 

(a) ordering the plaintiff to deliver up the documents re- 
ferred to in the preliminary decree, ' 
and, if necessary,— 
(b) ordering him to re-transfer at the cost of the defend- 
ant the mortgaged property as directed in the said decree, 
and, also, if necessary,— 
(c) ordering him to put the defendant in possession of the 
property. 

(2) Where payment in accordance with sub-rule (1) has not 
been made, the Court shall, on application made by the plaintiff 
in this behalf, pass a final decree declaring that the defendant and 
all persons claiming through or under him are debarred from all 
right to redeem the mortgaged property and also, if necessary, 
ordering the defendant to put the plaintiff in possession of the pro- 
perty. 

(3) On the passing of a final decree under sub-rule (2), all 
liabilities to which the defendant is subject in respect of the mort- 


gage or on account of the suit shall be deemed to have been dis- 
charged. ` 


S 


4. (1) In a suit for sale, if the plaintif succeeds, the Court 
shall pass a preliminary decree to the effect mentioned in clauses 
(a), (b) and (c) (i) of sub-rule (1) of rule 2, and further direct- 
ing that, in default of the defendant paying as therein mentioned, 
the plaintiff shall be entitled to apply for a final decree directing 
that the mortgaged property or a sufficient part thereof be sold, aud 
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the proceeds of the sale (after deduction therefrom of the ex- 
penses of the sale) be paid into Court and applied in payment of 
what has been found or declared under or by the preliminary 
decree due to the plaintiff, together with such amount as may 
have been adjudged due in respect of subsequent costs, charges, 
expenses and: interest, and the balance, if any, be paid to the de- 
fendant or other persons entitled to receive the same. 


(2) The Court may, on good cause shown and upon terms to 
be fixed by the Court, from time to time, at any time before a final 
decree for sale is passed, extend the time fixed for the payment 
of the amount found or declared due under sub-rule (1) or of 
the amount adjudged due in respect of subsequent costs, charges, 
expenses and interest. 


(3) In a suit for foreclosure in the case of an anomalous 
mortgage, if the plaintiff succeeds, the Court may, at the instance 
of any party to the suit or of any other person interested in the 
mortgage-security or the right of redemption, pass a like decree 
(in lieu of a decree for foreclosure) on such terms as it thinks Gt, 
including the deposit in Court of a reasonable sum fixed by the 


Court to meet the expenses of the sale and to secure the perfor- — 


raance of the terms. 


(4) Where in a suit for sale or a suit for foreclosure in 
which sale is ordered, subsequent mortgagees or persons deriving 
title from, or subrogated to the rights of, any such mortgagees are 
joined as parties, the preliminary decree referred to in sub-rule 
(1) shall provide for the adjudication of the respective rights and 
liabilities of the parties to the suit in the manner and form set forth 
in Form No. 9, Form No. 10 or Form No. 11, as the case may be, 
of Appendix D with such variations as the circumstances of the 
case may require. 

5. (1) Where, on or before the day fixed or at any time 
before the confirmation of a sale made in pursuance of a final 
decree passed under sub-rule (3) of this rule, the defendant makes 
payment into Court of all amounts due from him under sub-rule 
(1) of rule 4, the Court shall, on application made by the de- 
fendant in this behalf, pass a final decree or, if such decree has 
been passed, an order— 


(a) ordering the plaintiff to deliver up the documents re- 
ferred to in the preliminary decree, 
and, if necessary,— e 

(b) ordering him to transfer the mortgaged pro as 
directed in the said decree, ee 
and, also, if necessary— 

(¢) ordering him io put the defendant in possession of the 
property. 
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(2) Where the mortgaged property or part thereof has been 
sold in pursuance of a decree passed under sub-rule (3) of this rule, 
the Court shall not pass an order under sub-rule (1) of this rule, 
unless the defendant, in addition to the amount mentioned in sub- 
rule (1), deposits in Court for payment to the purchaser a sum 
equal to five per cent. of the amount of the purchase-money paid into 
Court by the purchaser. 

Where such deposit has been made, the purchaser shall be en- 
titled to an order for repayment of the amount of the purchase- 
money paid into Court by him, together with a sum equal to five 
per cent. thereof. 

(3) Where payment in accordance with sub-rule (1) has not 
been made, the Court shall, on application made by the plaintif in 
this behalf, pass a final decree directing that the mortgaged pro- 
perty or a sufficient part thereot be sold, and that the proceeds of the 
sale be dealt within the manner provided in sub-rule (1) of rule 4. 


6. Where the net proceeds of any sale held under the last pre- 
ceding rule are found insufficient to pay the amount due to the 
plaintiff, the Court, on application by him may, if the balance is 
legally recoverable from the defendant otherwise than out of the 
property sold, pass a decree for such balance 


7. (1) Ina sut for redemption, 1f the plaintiff succeeds, the 
Court shall pass a preliminary decree— 

(a) ordering that an account be taken of what was due to the 
defendant at the date of such decree for— 

(i) principal and interest on the mortgage, 

(ii) the costs of suit, if any, awarded to him, and 

(ñi) other costs, charges and expenses properly incurred 
by him up to that date, in respect of his mortgage-security, together 
with interest thereon; or 

(b) declaring the amount so due at that date; and 
(c) directing— 

(+) that, 1f the plaintiff pays into Court the amount so 
found or declared due on or before such date as the Court may 
fix within six months from the date on which the Court confirms 
and countersigns the account taken under clause (a), or from the 
date on which such amount is declared in Court under clause (b), 
as the case may be, and thereafter pays such amount as may be 
adjudged due in respect of subsequent costs, charges and expenses 
as provided in rule 10, together with subsequent interest on such 
sums respectively as provided in rule 11, the defendant shall deli- 
ver up to the plaintiff, or to such person as the plaintiff appoints, 
all documents in his possession or power relating to the mortgaged 
property, and shall, if so required, re-transfer the property to the 
plainfiff at his cost free from the mortgage and from all incum- 
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brances created by the defendant or any person claiming under him, 
or, where the defendant claims by derived title, by those under 
whom he claims, and shall also, if necessary, put the plaintiff in 
possession of the property; and 

(#) that, if payment of the amount found or declared due 
ander or by the preliminary decree ıs not made on or before the 
date so fixed, or the plaintiff fails to pay, within such time as the 
Court may fix, the amount adjudged due in respect of subsequent 
costs, charges, expenses and interest, the defendant shal] be entitled 
to apply for a final decree— 

(a)-in the case of a mortgage other than a usufructuary mort- 
gage, a mortgage by conditional sale, or an anomalous mortgage 
the terms of which provide for foreclosure only and not for sale, 
that the mortgaged property he sold, or 

(b) ın the case of a mortgage by conditional sale or such 
an anomalous mortgage as aforesaid, that the plaintiff be debarred 
fiom all right to redeem the property. 

(2) The Court may, on good cause shown and upon terms 
to be fixed by the Court, from time to time, at any time before the 
passing of a final decree for foreclosure or sale, ‘as the case may 
be, extend the time fixed for the payment of the amount found 
or declared due under sub-rule (1) or of the amount adjudged 
due in respect of subsequent costs. charges. expenses and interest. 

8. (1) Where, before a final decree debarring the plaintiff 
from all right to redeem the mortgaged property has been passed 
or before the confirmation of a sale held in pursuance of a final 
decree passed under sub-rule (3) of this rule, the plaintiff makes 
‘payment into Court of all amounts due from him under sub-rule 
(1) of rule 7, the Court shall, on application made by the plaintiff 
in this behalf, pass a final decree or. if such decree has been pass- 
ed, an order— 

(a) ordering the defendant to deliver up the documents re- 
ferred to in the preliminary decree, 
and, if necessary,— 

(b) ordering him to re-transfer at the cost of the plaintiff 
the mortgaged property as directed in the said decree, 
and, also, if necessary,— 

(c) ordering him to put the plaintiff in possession of the 
property. 

(2) Where the mortgaged property or a part thereof has been 
sold in pursuance ‘Of a decree passed under sub-rule (3) of this 
rule, the Court shall not pass an order under sub-rule (1) of this 
tule, unless the plaintiff, in addition to the amount mentioned in 
sub-rule (1), deposits in Court for payment to the purchaser a 
sum equal to five per Cent. of the amount of the purchase-money 
paid into Court by the purchaser, 
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Where such deposit has been made, the purchaser shall be 
entitled to an order for repayment of the amount of the purchase- 
money paid into Court by him, together with a sum equal to five 
per cent. thereof. i 


(3) Where payment in accordance with sub-rule (1) has not 
been made, the Court shall, on application made by the defendant 
in this behalf, — 


(a) in the case of a mortgage by conditional sale or of such 
an anomalous mortgage as is hereinbefore referred to in rule 7, pass 
a final decree declaring that the plaintiff and all persons claiming 
under him are debarred from all right to redeem the mortgaged 
property and, also, if necessary, ordering the plaintiff to put the 
defendant in possession of the mortgaged property; or 


(b) in the case of any other mortgage, not being a usufruc- 
tuary mortgage, pass a final decree that the mortgaged property or 
a sufficient part thereof be sold, and the proceeds of the sale (after 
deduction therefrom of the expenses of the sale) be paid into 
Court and applied in payment of what is found due to the defen- 
dant, and the bglance, if any, be paid to the plaintiff or other pei- 
sons entitled to receive the same.” 


5. In Order XXXIV of the First Schedule to the Code -of 
Civil Procedure, 1908, after rule 8 the following rule shall be in- 
serted, namely :— 


“8-A. Where the net proceeds ot any sale held under the 
last preceding rule are found insufficient to pay the amount due 
to the defendant, the Court, on application by him, may, if the - 
balance is legally recoverable from the plaintiff otherwise than out 
of the property sold, pass a decree for such balance.” ` 

6. In Order XXXIV of the First Schedule to the Code of 
Civil Procedure, 1908, for rules 10 and 11 the following rules 
shall be substituted, namely :— 


“10. In finally adjusting the amount to be paid to a mort- 
gagee in case of a foreclosure, sale or redemption, the Court shall, 
unless in the case of costs of the suit the condutt of the mortgagee 
has been such as to disentitle him thereto; add to the mortgage- 
money such costs of the suit and other costs, charges and expenses 
as have been properly incurred by him since the date of the prelimi- 
nary decree for foreclosure, sale or redemption up to the time of 
actual payment. 
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11. In any decree passed in a suit for foreclosure, sale or 
redemption, where interest is legally recoverable, the Court may 
order payment of interest to the mortgagee as follows, namely :— 
(a) interest up to the date on or before which payment of 
the amount found or declared due ıs under the preliminary decree 
to be made by the mortgagor or other person redeeming the mort- 
gage— 

(i) on the principal amount found or declared dùe on the 
mortgage,—at the rate payable on the principal, or. where no such 
rate is fixed, at such rate as the Court deems reasonable, 

(#) on the amount of the costs of the suit awarded to the 
mortgagee,—at such rate as the Court deems reasonable from the 
date of the preliminary decree, and 

(##) on the amount adjudged due to the mortgagee for 
costs, charges and expenses properly incurred by the mortgagee in 
respect of the mortgage-security up to the date of the preliminary 
decree and added to the mortgage-money,—at the rate agreed bet- 
ween the parties, or, failing such rate, at the same rate as is pay- 
able on the principal. or failing both such rates, at pine per cent. 
per annum; and 

(b) subsequent interest up to the date of realization or 
actual payment at such rate as the Court deems reasonable— 

(i) on the aggregate of the principal sums specified in 
clause (a) and of the interest thereon as calculated in accordance 
with that clause; and 

(ŝi) on the amount adjudged due to the mortgagee in res- 
pect of such further costs, charges and expenses as may be pay- 
able under rule 10.” ; 

7. In Order XXXIV of the First Schedule to the Code of 
Civil Procedure, 1908, for mule 15 the following rule shall be sub- 
stituted, namely :— 


“15. All the provisions contained in this Order which apply 
to a simple mortgage shall, so far as may be, apply to a mortgage 
by deposit of title-deeds within the meaning of section 58, and to 
a charge within the meaning of section 100 of the Transfer of 
Property Act, 1882.” 

8. For Forms 3 to 11 in Appendix D to the First Schedule 
to the Code of Civil ‘Procedure, 1908, the Forms set forth in the 
Schedule shall be substituted. 


9. In article No. 13Z in the First Division of the First Sche- 
dule to the Indian Limitation Act, 1908, the-following clause shall 
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be added after clause (b) of the Explanation, namely :— ie 
an 

(c) advances secured by mortgage by deposit of title-deeds.” 

10. (1) In section 17 of the Indian Registration Act, 1908,— 

(a) after clause (d) of sub-section (1) the following clause 
shall be added, namely :— 

“(e) non-testamentary instruments transferring or assign- 
ing any decree or order of a Court or any award when such decree 
or order or award purports or operates to create, declare, assign, 
limit or extinguish, whether in present or in future, any right, title 
or interest, whether vested or contingent. of the value of one hun- 
dred rupees and upwards, to or in immovable property”; and 

(b) in clause (vi) of sub-section (2) for the words “and 
any award” the words “except a decree or order expressed to be 
made on a compromise and comprising immoveable property other 
than that which is the subject-matter of the sut or proceeding” 
shall be substituted. 

(2) In section 48 of the same Act. after the words “or fol- 
lowed by delivery of possession” the following words shall be 
added, namely :— 

“and the same constitutes a valid transfer under any law 
for the time being in force: 

Provided that a mortgage by deposit of title-deeds as defined 
in section 58 of the Transfer of Property Act, 1882. shall take 
effect against any mortgage-deed subsequently executed and regis- 
tered which relates to the same property.” 

(3) In section 49 of the same Act— 

(a) after the word and figures “section 17” the words “or 
by any provision of the Transfer of Property Act. 1882,” shall be 
inserted; and 

(b) to that section the following proviso shall be added, 
namely :— 

“Provided that an unregistered document affecting immoveable 
property and required by this Act or the Transfer of Property 
Act,-1882, to be registered may be received as evidence of a con- 
tract in a suit for specific performance under Chapter II of the 
Specific Relief Act, 1877, or as evidence of part performance of a 
contract for the purposes of section 53-A of the Transfer of Pro- 
perty Act, 1882, or as evidence of any collateral transaction not 
required to be effected by registered instrument.” 

11. In the Hindu Transfers and Befuests Act, 1914, for 
sections 3, 4 and 5 the following sections shall be substituted. 
namely :— 

“3. Subject to the limitations and provisions specified in this 
Act, no disposition of property by a Hindu, whether by transfer 
inter vivos or by will, shall be invalid by reason only that any per 


c 


pe ee 


xXI OF 1929.] INDIA ACTS, 1929, 99 


son for whose benefit it may have heen made was not born at the 
date of such disposition. 
4, The limitations and provisions referred to in section 3 
shall be the following, namely :— 
(a) in respect of dispositions by transfers iter vivos, those 
contained in Chapter II of the Transfer of Property Act, 1882, and 
(b) in respect of dispositions by will, those contained in 
sections 113, 114, 115 and 116 of the Indian Succession Act, 1925.” 
12. (1) In section 3 of the Hindu Disposition of Property 
Act, 1916,— 


(e) in clause (a), for the words and figures ‘‘sections 13, 
14 and 20” the word and figure “Chapter 11” shall be substituted, 
and 

(b) in clause (b), for the words and figures “sections 100 
and 10] of the Tndian Succession Act, 1865” the words and figures 
“sections 113, 114, 115 and 116 of the Indian Succession Act, 1925,” 
shall be substituted. 


(2) Section 4 of the same Act shall be omitted. 


13. In the Hindu Transfers and Bequests (City of Madras) 
Act, 1921, for sections 3, 4 and 5 the following sections shall be 
substituted, namely :— 

“3. Subject to the limitations and provisions specified in this 
Act, no disposition of property by a Hindu, whether by transfer 
inter vwos or by will, shall be invalid by reason only that any 
person for whose benefit it may have been made was not born at 
the date of such disposition. 

4, The limitations and provisions referred to in section 3 
shall be the following, namely :— 


(a) in respect of disposition by transfers inter vivos, those 


contained in Chapter II of the Transfer of Property Act, 1882, and- 


(b) in respect of dispositions by will, those contained in 
sections 113, 114, 115 and 116 of the Indian Succession Act, 1925.” 
14. (1) In section 115 of the Indian Succession Act, 1925,— 

(a) for the words “wholly void” the words “void in re- 
gard to those persons only and not in regard to the whole class” 
shall be substituted ; 

(b) in Illustration (i), for the words “and, as it is given 
to all his children as a class, it is not good as to any division of 
that class, but is wholly void” the following words shall be substi- 
tuted, namely:— , 

“and in regard to those who do not attain the age of 25 
within 18 years after A’s death, but is operative in regard to the 
other children of A”; and 5 

(c) in Illustratiom (ii), for the words ‘‘The mention of 
B, C and D by name does not prevent the bequest from being re- 
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garded as a bequest to a class, and the bequest is wholly void” the 
following words shall be substituted, namely :— 

“Although the mention of B, C and D does not prevent the 
bequest from being regarded as a bequest to a class, it is not 
wholly void. It is operative as regards any of the children B, C 
or D, who attains the age of 25 within 18 years after A’s death.” 

(2) For section 116 of the same Act the following section 
shall be substituted, namely :— $ 

“116. Where by reason of any of the rules contained in sec- 
tions 113 and 114, any bequest in favour of a person or of a class 
of persons is void in regard to such person or the whole of such 
class, any bequest contained in the same will and intended to take 
effect after or upon failure of such prior bequest is also void.” 

(3) For section 117 of the same Act and the IHustration 
thereto the following section shall be substituted, namely :— 


“117. (1) Where the terms of a will direct that the income 
arising from any property shall be accumulated either wholly or in 
part during any period longer than a period of eighteen years from 
the death of the testator, such direction shall, save as hereinafter 
provided, be void to the extent to which the period during which 
the accumulation is directed exceeds the aforesaid period, and at 
the end of such period of eighteen years the property and the in- 
come thereof shall be disposed of as if the period during which 
the accumulation has been directed to be made had elapsed. 

(2) This section shall not affect any direction for accumula- 
tion for the purpose of — ; 

(+) the payment of the debts of the testator or any other 
person taking any interest under the will, or 

(#) the provision of portions for children or remoter issue 
of the testator or of any other person taking any interest under 
the will, or 

(ši) the preservation or maintenance of any property be- 
queathed ; 
and such direction may be made accordingly.” 

(4) In Schedule IIl to the same Act, after the figures and 
comma ‘116,’ the figures and comma ‘117,’ shall be inserted. 

_15. (1) Save as provided in sub-section (2), nothing in this 

Act shall be deemed to affect— 

(a) the terms or incidents of any transfer or disposition of 
property made or effected before the first day of April 1930; 

(b) the validity, invalidity, effect or consequences of any- 
thing already done or suffered before the aforesaid date; 

(c) any mght, title, obligation or“liability already acquired, 
accrued or incurred before such date; ; 


! 
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(d) any remedy or proceeding ın respect of such right, title, 
obligation or liability; or 


(c) anything done in the course of any proceeding pend- 
ing in any Court on the aforesaid date; 
and any such remedy or proceeding may be enforced, instituted or 
continued, as the case may be, as 1f this Act had not been passed. 


(2) Notwithstanding anything contained in section 9 of this 
Act, in the Presidency of Bombay and such other territories as the 
Governor-General in Council may, by notification in the Gazette of 
Judia, specify in this behalf, a suit by a mortgagee for foreclosure 
or sale on a mortgage by deposit of title-deeds may be instituted 
within two years from the date of the commencement of this Act, 
or within sixty years from the date when the money secured by the 
mortgage became due, whichever period expires first; and no such 
suit instituted within the said period of sixty years and pending 
at the date of the commencement of this Act, either in a Court of 
first instance or of appeal, shall be dismissed on the ground that 
the twelve years’ rule of limitation is applicable. 


SCHEDULE. 
(See section 8) 


FORM No. 3. 
Preliminary decree for foreclosure. 


(Order XXXIV, rule 2—Where accounts are directed to be taken ) 
, (TITLE) 


This suit coming on this day, ete; it is hereby ordered and 
decreed that it be referred to as the Commissioner to take 
the accounts following :— 

(Ð an account of what is due on this date to the plaintiff for principal 
and interest on his mortgage mentioned in the plaint (such interest to be 
computed at the rate payable on the principal or where no such rate is 
fixed, at six per cent. per annum or at such rate as the Court deems 
reasonable) ; 

(it) an account of the income of the mortgaged property received 
up to this date by the plaintiff or by any other person by the order or for 
the use of the plaintiff or which without the wilful default of the plaintiff 
or such person might have beeu so received; 

(iti) an account of all sums of money properly incurred by the plaint- 
iff up to this date for costs, charges and expenses (other than the costs 
of the suit) in respect of the mortgage-security, together with interest 
thercon .(such inter to he computed at the rate agreed between the 
parties, or, failing such rate, at the same rate as is payable on the princi- 
pal, or, failing both such rates, at nine per cent per annum); 

(tv) an account of any loss or damage caused to the mortgaged 
property before this date hy any act or omission of the plaintiff which is 
destructive of, or permaneptly injurious to, the property or by his failure 
to perform any of the duties imposed upon him by any law for the time 
being in force or by the terms of the imortgage-deed. 


I—14 . 
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2 And it is hereby further ordered and decreed ihat any amount re- 
ceived under clause (#) or adjudged due under clause (tv) above, together 
with interest thereon, shall first be adjusted against any sums paid by 
the plaintiff under clause (ttf) together with interest thereon, and the 
balance, if any, shall be added to the mortgage-money or, as the case may 
be, be debited in reduction of the amount due to the plaintiff on account of 
interest on the principal sum adjudged due and thereafter in reduction or 
discharge of the principal. 

3. And it is hereby further ordered that the said Commissioner shall 
present the account to this Court with all convenient despatch after making 
all just allowances on or before the day of , and that upon 
such report of the Commissioner being received, it shall be confirmed and 
countersigned, subject to such modification as may be necessary after 
consideration of such objections as the parties to the suit may make. 

4, And it is hereby further ordered and decreed— 


(s) that the defendant do pay into Court on or before the 


day of , or any later date up to which time for payment may be 
extended by the Court, such sum as the Court shall find due, and the 
sum of Rs for the costs of the suit awarded to the plaintiff; 


(4s) that, on such payment and on payment thereafter before such 
date as the Court may fix of such amount as the Court may adjudge due in 
“respect of such costs of the suit and such costs, charges and expenses as 
may be payable wader rule 10, together with such subsequent interest as 
may be payable under rule 11, of Order XXXIV of the First Schedule to 
the Code of Civil Procedure, 1908, the plaintiff shall bring into Court all 
documents in his possession or power relating io the mortgaged property 
in the plaint mentioned, and all such documents shall be delivered over to 
the defendant, or to such person as he appoints, and the plaintiff shall, if 
so required, reconvey or re-transfer the said property free from the said 
mortgage and clear of and from all incumbrances created by the plaintiff 
or any person claiming under him or any person under whom he claims 
and free from all liability whatsoever. ansing from the mortgage or this 
guit and shall, if so required, deliver up to the defendant quiet and peace- 
able possession of the said property. 

5. And it 1s hereby further ordered and decreed that, in default of 
payment as aforesaid, the plaintiff shall be at liberty to apply to the Court 
for a final decree that the defendant shall thenceforth stand absolutely de 
barred and foreclosed of and from all mght to redeem the mortgaged pro- 
perty described in the Schedule annexed hereto and shall, if so required, 
deliver up to the plaintiff quiet and peaccable possession of the said pro- 
perty; and that the parties shall be at liberty to apply to the Court from 
time to time as they may have occasion, and on such application or other- 
wise the Court may give such directions as it thinks fit. 

SCHEDULE. 


Description of the morigaged property. 


FORM No. 3-A 
Preliminary decree for foreclosune. 
(Order XXXIV, rule 2—Where the Court declares the amount due) 


(Tre) 
This suit coming on this day, etc; it is hereby declared that 
the amount due to the plaintiff on his mortgaye mentioned in the plaint 
calculated up to this day of is the sum of Rs. 


for principal, the sum of Ks, for interest on the 
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said principal, the sum of Rs. for costs, charges and ex- 
penses (other than the costs of the suit) properly incurred by the plaintiff 
in respect of the mortgage security, together with interest thereon, and the 
sum of Rs for the costs of this suit awarded to the plaintiff, 
making in all the sum of Rs. 


2. And it is hereby ordered and decreed as follows :— 


(i) that the defendant do pay into Court on or before the 
day of or any later date up to which time for payment 
may be extended by the Court of the said sum of Rs. : 


(ii) that, on such payment and on payment thereafter before such 
date as the Court may fix of such amount as the Court may adjudge due 
in respect of such costs of the suit and such costs, charges and expenses 
as may be payable under rule 10, together with such subsequent interest 
as may be payable under rule 11, of Order XXXIV of the First Schedule 
to the Code of Civil Procedure, 1908, the plaintiff shall bring into Court 
all documents in his possession or power relating to the mortgaged pro- 
perty in the plaint mentioned, and all such documents shall be delivered 
over to the defendant, or to such person as he appoints, and the plaintiff 
shall, if so required, reconvey or re-transfer the said property free from 
the said mortgage and clear of and from all incumbrances created by the 
plaintiff or any person claiming under him or any person under whom he 
claims and free from all liability whatsoever arising from the mortgage 
or this suit and shall, if so required, deliver up to the defendant quiet and 
peaceable possession of the said property. 

3. And it is hereby further ordered and decreed that, in default of 
payment as aforesaid, the plaintiff may apply to the Court for a final decree 
that the defendant shall thenceforth stand absolutely debarred and fore- 
closed of and from all right to redeem the mortgaged property described in 
the Schedule annexed hereto and shall, if so required, deliver up to the 
plaintiff quiet and peaceable possession of the said property, and that the 
parties shall be at liberty to apply to the Court from time to time as they 
may have occasion, and on such application or otherwise the Court may 
give such directions as it thinks fit. i 


SCHEDULE. 
Description of the mortgaged property, 


FORM No. 4. 
Final decree for foreclosure. 
(Order XXXIV, rule 3.) 


(Tre) 
Upon reading the preliminary decree passed in this suit on the 
day of and further orders (if any) dated the 
day of and the application of the plaintiff 
dated the day of : for a final decree and 


after hearing the parties and it appearing that the payment directed by the 
said decree and orders has not been made by the defendant or any person 
on his behalf or any other person entitled to redeem the said mortgage. 

It is hereby ordered and decreed that the defendant and all persons 
claiming through or under him be and thcy are hereby absolutely debarred 
and foreclosed of and from all right of redemption of and in the property 
in the aforesaid preliminary decree mentioned; *[and (:f the defendan: be 
i possession of the said mortgaged property) that the defendant shall 








*Words not required to be deleted. 
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deliver to the plaintiff quiet and peaceable possession of the said mortgaged 
property]. 

2. And it is hereby further declared that the whole of the liability 
whatsoever of the defendant up to this day arising from the said mortgage 
mentioned In the plaint or from this suit ls hereby discharged and extin- 


gushed, = 


FORM No. 5. 
Preliminary decree for sale. 
(Order XXXIV, rule 4—Where accounts are directed to be taken ) 
(TITLE-) 

This suit coming on this day, etc.; it is hereby ordered and 
decreed that it be referred to as the Commissioner to take 
the accounts following ‘— i 

T (Ñ an account of what is duc on this date to the plaintiff for princi- 
pal and interest on his mortgage mentioned in the plaint (such interest to be 
computed at the rate payable on the principal or where no such rate is 
fixed, at six per cent. per annum or at such rate as the Court deems rea- 
sonable) ; 

(ii) an account of the income of the mortgaged property received 
up to this date by the plaintiff or by any other person by the order or 
for the use of the plaintiff or which without the wilful default of the 
plaintif or such°person might have been so received; 

(sii) an account of all sums of money properly incurred by the plaint- 
iff up to this date for costs, charges and expenses (other than the costs 
of the suit) in respect of the mortgage-security, together with interest 
thereon (such interest to be computed at the rate agreed between the parties, 
or, failing such rate, at the same rate as is payable on the principal, or, fail- 
ing both such rates, at nine per cent per annum); 

(tv) an accennt of any loss or damage caused to the mortgaged pro- 
perty before this date by any act or omission of the plaintiff which is dc- 
stiuctive of, or permanently injurious to, the property or by his failure to 
perform any of the duties 1mposed upon him by any law for the time 
being in force or by the terms of the mortgage-deed 


2. And it is hereby further ordered and decreed that any amount re- 
ceived under clause (if) or adjudged due under clause (tv) above, together 
with interest thereon, shall first be adjusted against any sums paid by the 
plaintiff under clause (tii), together with interest thereon, and the balance, 
if any, shall be added to the mortgage-money or, as the case may be, be 
debited in reduction of the amount due to the plaintiff on account of interest 
on the principal sum adjudged due and thereafter in reduction or discharge 
of the principal. 

3, And it is hereby further ordered that the said Commissioner shall 
present the account to this Court with all convenient despatch atter malang 
all just allowances on or before the day of , and that 
upon such report of the Commissioner being received, it shall be confirmed 
and countersigned, subject to such modification as may be necessary after 
consideration of such objections as the parties to the suit may make 

4 And it is hereby further ordered and decreéd— 

(+) that the defendant do pay into Court on or before the 


day of or any later date up to which time for payment 
may be extended by the Court, such sum as the Court shall find due and 
the sum of Rs for the costs of the gut awarded to the plaintiff; 


(#) that, on such payment and on payment thereafter before such 
date as the Court may fix of such amount as the Court may adjudge due 
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in respect of such costs of the suit, and such costs, charges and expenses 
as may be payable under rule 10, together with such subsequent interest as 
may be payable under rule 11, of Order XXXIV of the First Schedule to 
the. Code of Civil Procedure, 1908, the plaintiff shall bring into Court all 
documents in his possession or power relating to the mortgaged property 
in the plaint mentioned, and all such documents shall be delivered over to 
the defendant, or to such person as he appoints, and the plaintiff shall, if so 
required, reconvey or re-transfer the said property free from the mortgage 
and clear of and from all incumbrances created by the plaintiff or any 
person claiming under him or any person under whom he claims and shall, 
if so required, deliver up to the defendant quiet and peaceable possession of 
the said property. 


5. And it is hereby further ordered and decreed that, in default of 
payment as aforesaid, the plaintiff may apply to the Court for a final decree 
for the sale of the mortgaged property; and on such application being made 
the mortgaged property or a sufficient part thereof shall be directed to be 
sold; and for the purposes of such sale the plaintiff shall produce before 
the Court, or such officer as it appoints, all documents in his possession or 
power relating to the mortgaged property 

6. And it is hereby further ordered and decreed that the money realised 
by such sale shall he paid into Court and shall be duly applied (after 
deduction therefrom of the expenses of the sale) in payment of the amount 
payable to the plaintiff under this decree and under any further orders that 
may be passed in this suit and in payment of any amount*which the Court 
may adjudge due to the plaintiff in respect of such costs of the suit, and 
such costs, charges and expenses as may be payable under rule 10, together 
with such subsequent interest as may be payable under rule 11, of Order 
XXXIV of the First Schedule to the Code of Civil Procedure, 1908, and that 
the balance, if any, shall be paid to the defendant or other persons entitled 
to receive the same. 


7. And it is hereby further ordered and decreed that, if the money 
realised by such sale shall not be sufficient for payment in full of the 
amount payable to the plaintiff as aforesaid, the plaintiff shall be at liberty 
(where such remedy is open to him under the terms of his mortgage 
and is not barred by any law for the time being in force) to apply for a 
personal decree against the defendant for the amount of the balance; and 
that the parties are at liberty to apply to the Court from time to time as 
they may have occasion, and on such application or otherwise the Court 
may give such directions as it thinks fit. 

SCHEDULE. 


Description of the morigaged property 


FORM No. 5-A 
Preliminary decrece for sale 
(Order XXXIV, rule 4.—When the Court deckares the amount due) 
(TITLE ) 

This suit coming on this day, etc; it is hereby declared that 
the amount due to the plaintiff on the mortgage mentioned in the plaint 
calculated up to this day of is the sum of Rs 
for principal, the sum of Rs for interest on the said principal, 
the sum of Rs. for costs, charges and expenses (other than the 
costs of the suit) properly incurred by the plaintiff in respect of the mortgage- 
security, together with interest thereon, and the sum of Rs for the 


costs of the suit awarded to the plaintiff, making in all the sum of 
Rs. 
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2. And it is hereby ordered and decreed as follows :— 


(f) that the defendant do pay into Court on or before the 
day of or any later date up to which time for payment may be 
extended by the Court, the said sum of Rs : 


(#) that, on such payment and on payment thereafter before such 
date as the Court may fix of such amount as the Court may adjudge due 
in respect of such costs of the suit and such costs, charges and expenses as 
may be payable under rule 10, together with such subsequent interest as 
may be payable under rule 11, of Order XXXIV of the First Schedule 
to the Code of Civil Procedure, 1908, the plaintiff shall bring into Court 
all documents in his possession or power relating to the mortgaged pro- 
perty in the plaint mentioned, and all such documents shall be delivered over 
to the defendant, or to such person as he appoints, and the plaintiff shall, 
if so required, reconvey or re-transfer the said property free from the said 
mortgage and clear of and from all incumbrances created hy the plaintiff 
or any person claiming under him or any person under whom he claims 
and shall, if so required, deliver up to the defendant quiet and peaceable 
possession of the said property 

3. And it is hereby further ordered and decreed that, in default of 
payment as aforesaid, the plaintiff may apply to the Court for a final decree 
for the sale of the mortgaged property, and on such application being made, 
the mortgaged property or a sufficient part thereof shall be directed to be 
sold; and for the purposes of such sale the plaintiff shall produce before 
the Court or such officer as it appoints all documents in his possession or 
power relating to the mortgaged property 

4 And it ıs hereby further ordered and decreed that the money rea- 
lized by such sale shall be paid into Court and shall be duly applied (after 
deduction therefrom of the expenses of the sale) in payment of the amount 
payable to the plaintiff under this decree and under any further orders 
that may be passed in this suit andın payment of any amount which 
the Court may adjudge due to the plaintiff in respect of such costs of the 
suit, and such costs, charges and expenses as may be payable under rule 10, 
together with such subsequent interest as may be payable under rule 11 
of Order XXXIV of the First Schedule to the Code of Civil Procedure, 
1908, and that the balance, if any, shall be paid to the defendant or other 
persons entitled to receive the same. 

5. And it is hereby further ordered and decreed that, if the money 
realised by such sale shall not be sufficient for payment in full of the 
amount payable to the plaintiff as aforesaid, the plaintiff shall be at liberty 
(where such remedy is open to him under the terms of his mortgage and 
is not barred by any law for the time being in force) to apply for a per- 
sonal decree against the defendant for the amount of the balance; and 
that the parties are at liberty to apply to the Court from time to ume as 
they may have occasion, and on such application or otherwise the Court 
may give such directions as it thinks fit 

SCHEDULE 


Description of the mortgaged property 


FORM No. 6 . 
Final decree for sale 
(Order XXXIV, rule 5) 
(Tm) 


Upon reading the preliminary decree passed in this suit on the 
day of and further orders (if any) dated the day of 
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and the application of the plaintiff dated the day of 

for a final decree and after hearing the parties and it appear- 

ing that the payment directed by the said decree and orders has not been 

made by the defendant or any person on his behalf or any other person 
entitled to redeem the mortgage: 


It is hereby ordered and decreed that the mortgaged property in the 
aforesaid preliminary decree mentioned or a suficient part thereof be sold, 
and that for the purposes of such sale the plaintiff shall produce before 
the Court or such officer as it appoints all documents in his possession or 
power relating to the mortgaged property. 


2 And it is hereby further ordered and decreed that the money rea- 
lized by such gale shall be paid into the Court and shall be duly applied 
(after deduction therefrom of the expenses of the sale) in payment of 
the amount payable to the plaintiff under the aforesaid preliminary decree 
and under any further orders that may have been passed in this suit and 
in payment of any amount which the Court may have adjudged due to the 
plaintiff for such costs of the suit including the costs of this application 
and such costs, charges and expenses as may be payable under rule 10, 
together with such subsequent interest as may be payable under rule 11, 
of Order XXXIV of the First Schedule to the Code of Civil Procedure, 
1908, and that the balance, if any, shall be paid to the defendant or other 
persons entitled to receive the same. 

e 


FORM No, 7. 


Preliminary decree for redemption where on default of payment by 
unorigagor a decree for foreclosure is passed. 


(Order XXXIV, rule 7—Where accounts are directed to be taken.) 
(TITLE) 


This suit coming on this day, etc.; it is hereby ordered and 
decreed that it be referred to as the Commissioner to take the 
accounts following .— 


(4) an account of what is due on this date to the defendant for 
principal and interest on the mortgage mentioned in the plaint (such inte- 
test to be computed at the rate payable on the principal or where no such 
rate is fixed, at six per cent. per annum or at such rate as the Court deems 
reasonable) ; 


(i) an account of the income of the mortgaged property received 
up to this date by the defendant or by any other person by order or for the 
use of the defendant or which without the wilful default of the defendant or 
such person might have been so received; 


(itt) an account of all sums of money properly incurred by the de- 
fendant up to this date for costs, charges aud expenses (other than the 
costs of the suit) in respect of the mortgage-security together with interest 
thereon (such interest to be computed at the rate agreed between the parties, 
or, failing such rate, at the same rate as is payable on the principal, or, 
failing both such rates, at nine per cent per annum); ces: 


(iv) an account of any loss or damage caused to the mortgaged 
property before this date by any act or omission of the defendant which is 
destructive of, or permanently injunous to, the property or by his failure 
to perform any of the dutics imposed upon him by any law for fhe time 
being im force or by the teems of the mortgage-deed. 


2. It ig hereby further ordered and decreed that any amount received 
under clause (11) or adjudged due under clause (tv) above, together with 
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interest thereon, shall be adjusted against any sums paid by the defendant 
under clause (1) together with interest thereon, and the balance, if any, 
shall be added to the mortgage-money, or, as the case may be, be debited 
in reduction of the amount due to the defendant on account of interest on 
the principal sum adjudged due and thereafter in reduction or discharge of 
the principal. 

3. And it 1s hereby further ordered that the said Commissioner shall 
present the account to this Court with all convenient despatch after malang 
all just allowances on or before the day of , and that 
upon such report of the Commissioner being teceived, ıt shall be confirmed 
and countersigned, subject to such modification as may be uecessary after 
consideration of such objections as the parties to the sut may make 

4, And ıt is hereby further ordered and decreed— 


(+) that the plaintiff do pay into Court on or before the 


day of , or any later date up to which time for paymeut may be 
extended by the Court such sum as the Court shall find due and the sum 
of Rs. for the costs of the swt awarded to the defendant; 


(+) that, on such payment, and on payment thereafter before such 
date as the Court may fix of such amount as the Court may adjudge due in 
1espect of such costs of the suit and such costs, charges and expenses as 
may be payable under rule 10, together with such subsequent interest as 
may be payable under rule 11, of Order XXXIV of the First Schedule to 
the Code of Civil Procedure, 1908, the defendant shall bring into Court all 
ducuments ın his possession or power relating to the mortgaged property 
in the plaint mentioned, and all such documents shall be de- 
livered over to the plaintiff, or to such person as he appoints, 
and the defendants shall, if so required reconvey or re-transfer 
the said property free from the said mortgage and clear of and from all 
incumbrances created by the defendant or any person claiming under him 
or any person under whom he claims and free from all liability whatsoever 
arising from the mortgage or this suit and shall, if so required, deliver up 
to the plaintiff quiet and peaceable possession of the said property. 

5 And it 1s hereby further ordered and decreed that, in default of pay- 
meut as aforesaid, the defendant shall be at liberty to apply to the Court 
for a final decree that the plaintiff shall thenceforth stand absolutely de- 
barred and foreclosed of and from all right to redeem the mortgaged pro- 
perty described in the Schedule annexed hereto and shall, ıf so required, 
deliver up to the defendant quiet and peaceable possession of the said 
property; and that the parties shall be at liberty to apply to the Court from 
Ume to time as they may have occasion, aud on such application or other 
wise the Court may give such directions as it thinks fit. 


SCHEDULE 
Description of the mortgaged properly. 


FORAI No 7-A. 
Preliminary decree for redempiion where on default of payment by 
mortgagor a decree for sale is pussed 
(Order XXXIV, rule 7—-Where accounts are directed to be taken ) 


(TITLE) : 
This suit coming on this day, etc; it is hereby ordered and 
decreed that it be referred to as the Commissioner to take the 


accounts following :— 

(4) an account of what ıs due on this date to the defendant for prin- 
cipal and interest on the mortgage meutioned in the plant (such interest 
to be computed at the rate payable on the principal.or where no such rate 
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is fixed, af six per cent per annum or at such rate as the Court deems 
reasonable) ; 


(#4) an account of the income of the mortgaged property received 
up to this date by the defendant or hy any other person by the order or for 
the use of the defendant or which without the wilful default of the de- 
fendant or such person might have been so received: 


($ï) an account of all sums of money properly incurred by the de- 
fendant up to this date for costs, charges and expenses (other than the costs 
of the suit) ın respect of the mortgage-security together with interest there- 
on (such interest to be computed at the rate agreed between the parties, 
or, failing such rate, at the same rate as is payable on the principal, or, fail- 
ing both such rates, at nine per cent. per annum); 


(rv) an account of any loss or damage caused to the mortgaged pro- 
perty before this date by any act or omission of the defendant which is 
destructive of, or permanently injurmous to, the property or by his failure 
to perform any of the duties imposed upon him by any law for the time 
being in force or by the terms of the mortgage-decd. 


2 And it ıs hereby further ordered and decreed that any amount 
received under clause (#)or adjudged due under clause.(iv) above, toge- 
ther withinterest thereon, shall first be adjusted against any sums paid 
by the defendant under clause (1) together with interest thereon, and the 
balance, if any, shall be added to the mortgage-money, or, as the case may 
be, be debited in reduction of the amount due to the defendant on account 
of interest on the principal sum adjudged due and thereafter in reduction 
or discharge of the principal 

3. And it is hereby further ordered that the said Commissioner shall 
present the account to this Court with all convenient despatch after making 
all just allowances on or before the day of , and that, 
upon such report of the Commissioner being received, it shall be confirmed 
and countersigned, subject to such modification as may be necessary after 
consideration of such objections as the parties to the suit may make. 


4 And ıt 1s hereby further ordered and decreed— 
(i) that the plaintiff do pay into Court on or before the 


day of or any later date up to which time for payment may be 
extended by the Court, such sum as the Court shall find due and the sum 
of Rs. for the costs of the suit awarded to the defendant; 


(u) that, on such payment and on payment thereafter before such 
date as the Court may fix of such amount as the Court may adjudge due 
in respect of such costs of the suit and such costs, charges and expenses 
as may be payable under rule 10, together with such subscquent interest 
as may be payable under rule 11, of Order XXXIV of the First Schedule to 
the Code of Civil Procedure, 1908, the defendant shall bring into Court 
all documents in his possession or power relating to the mortgaged property 
in the plaint mentioned, and all such documents shall be delivered over to 
the plaintiff, or to such person as he appoints, and the defendant shall, if 
sy required, reconvey or re-transfer the said property free from the said 
motgage and clear of and from all incumbrances created by the defendant or 
any person claiming under him or any person under whom he claims and 
shall, if so required, deliver up to the plaintiff quet and peaceable posses- 
sion of the said property : 

5. And it is hereby further ordered and decreed that, in default of 
payment as aforesaid, the defendant may apply to the Court for a final decree 
for the sale of the mortgaged property; and on such application being made, 
the mortgaged property or. sufficient part thereof shall be directed to be 
sold; and for the purposes of such sale the defendant shall produce befor 
| I-15 
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` 


the Court or such officer as it appoints, all documents in his possession or 
power relating to the mortgaged property. 

6. And it is hereby further ordered and decreed that the money rea- 
lized by such sale shall be paid into Court and shall be duly applied (after 
deduction therefrom of the expenses of the sale) in payment of the 
amount payable to the defendant under this decree and under any further 
orders that may be passed in this suit and in payment of any amount 
which the Court may adjudge due to the defendant ın respect of 
such costs of the suit and such costs, charges and expenses as may be 
payable under tule 10, together with such subsequent interest as may be 
payable under rule 11, of Order XXXIV of the First Schedule to the 
Code of Civil Procedure, 1908, and that the balance, if any, shall be paid 
to the plaintiff or other persons entitled to receive the same. 

7 And it ıs hereby further ordered and decreed that, if the money 
realized by such sale shall not be sufficient for payment in full of the 
amount payable to the defendant as aforesaid, the defendant shall be at 
liberty (where such remedy is open to him under the terms of his mortgage 
and is not barred by any law for the time being in force) to apply for a 
personal decree against the plaintiff for the amount of the balance; and 
that the parties are at liberty to apply to the Court from time to time as 
they ;may have occasion, and on such application or otherwise the Court 
may give such directons as it thinks fit. 

SCHEDULE 


“Description of the mortgaged property 


FORM No. 7-B. 
Preliminary decree for redemption where on default of payment by 
mortgagor a decree fór foreclosure is passed 
(Order XXXIV, rule 7—Where the Court declares the amount due ) 
(Tm) 

Ths suit coming on this day, etc.; it is hereby declared that 
the amount due to the defendant on the mortgage mentioned in the plaint 
calculated up to this day of is the sum of Rs. 
for principal, the sum of Rs for interest on the said principal, 
the sum of Rs for costs, charges and expenses (other than the 
costs of the suit) properly incurred by the defendant in respect of the mort-.' 
gage-security together with interest thereon, and the sum of Rs. 
tor the costs of the suit awarded to the defendant, making in all the sum of 
Ra, 

2. And it is hereby ordered and decreed as follows :— 

(+) that the plaintiff do pay into Court on or before the 
day of or any later date up to which time for payment may be 
extended by the Court the said sum of Rs. ; 

(#) that, on such payment and on payment thereafter before such 
date as the Court may fix of such amount as the Court may adjudge due 
in respect of such costs of the suit and such costs, charges and expenses as 
may be payable under rule 10, together with such subsequent interest as may 
be payable under rule 11, of Order XXXIV of the First Schedule to the 
Code of Civil Procedure, 1908, the defendant shafl bring into Court all 
documents in his possession or power relating to the mortgaged property 
in the plaint mentioned, and all such documents shall be delivered over 
to the phintiff, or to such person as he appoints, and the defendant shall, 
if so required, reconvey or re-transfer the gad property free from the 
said mortgage and clear of and from all incumbrances created by the de- 
fendant or any person claiming under him or any person under whom ha 
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claims, and free from al liability whatsoever arising from the mortgage or 
this suit and shall, if so required, deliver up to the plaintiff quiet and 
peaceable possession of the said property. 

3 And it is hereby further ordered and decreed that, in default of 
payment as aforesaid, the defendant may apply to the Court for-a final 
decree that the plaintiff shall thenceforth stand absolutely debarred and 
foreclosed of and from all, right to redeem the mortgaged property de- 
scribed in the Schedule annexed hereto and shall, if so required, deliver up 
to the defendant quiet and peaceable possession of the said property; and 
that the parties shall be at liberty to apply to the Court from time to time 
as they may have occasion, and on such application or otherwise the Court 
may give such directions as it thinks fit. 

SCHEDULE. 


Description of the mortgaged property. 


FORM No, 7-C. 


Preliminary decree for redemption there on default of payment by 
nioftgagor a decrec for sale is passed 


(Order XXXIV, rule 7W—Where the Court declares the amount due ) 
(Tne) 


This suit coming on this day. etc; ıt is hereby declared that 
the amount due to the defendant on the mortgage menti@ned in the plaint 
calculated up to this day of 1s the sum of Rs. 
for principal, the sum of Rs. for interest on the said principal, the 
sum of Rs. for costs, charges and expenses (other than the costs 
of the suit) properly incurred by the defendant in respect of the mortgage- 
security together with interest thereon, and the sum of Rs for 
the cost of this suit awarded to the defendant, making in all the sum of 
Rs. 


2. And it is hereby ordered and decreed as follows :— 


(4) that the plaintiff do pay into Court on or before the 
day of or any later date up to which time the payment may be 
extended by the Court the said sum of Rs. 

(it) that, on such payment and on payment iheteatie before such 
date as the Court may fix of such amount as the Court may adjudge due 
in respect of such costs of the suit and such costs, charges and expenses 
as may be payable under rule 10, together with such subsequent interest as 
may be payable under rule 11, of Order XXXIV of the First Schedule to 
the Code of Civil Procedure, 1908, the defendant shall bring into Court all 
documents in his possession or power relating to the mortgaged property 
in the plaint mentioned, and all such documents shall be delivered over to 
the plaintiff, or such person as he appoints, and the defendant shall, if so 
required, reconvey or re-transfer the said property to the plaintiff free 
from the said mortgage and clear of and from all incumbrances created 
by the defendant or any person claiming under him or any person under 
whom he chims and shall, if so required, deliver up to the plaintiff quiet 
and peaceable possession of the said property. 

3. And it is heréby further ordered and decreed that, in default of 
payment as aforesaid, the defendant may apply to the Court for a final decree 
for the sale of the mortgaged property; and on such application being made, 
the mortgaged property or a sufficient part thereof shall be directed to be 
sold; and for the purposes gf such sale the defendant shall produce before 
the Court or such officer as it appoints all documents in his-possession or 
power relating to the mortgaged property. 
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4, And it is hereby further ordered and decreed that the money rea- 
lised by such sale shall be paid into Court and shall be duly applied (after 
deduction therefrom of the expenses of the sale) in payment of the amount 
payable to the defendant under this decree and under any further orders 
that may be passed in this suit and in payment of any amount which the Court 
may adjudge due to the defendant in respect of such costs of the suit and such 
costs, charges and expenses as may be payable under rule 10, together with 
such subsequent interest as may be payable under rule 11, of Order XXXIV 
of the First Schedule to the Code of Civil Procedure, 1908, and thet the 
balance, if any, shall be paid to the plaintiff or other persons entitled to 
the same. ż 3 

5. And it is hereby further ordered and decreed that, if the money 
realised by such sale shall not be sufficient for the payment in full of the 
amount payable to the defendant as aforcsaid, the defendant shall be at 
liberty (where such remedy is open to him under the terms of the mort- 
gage and is not barred by any Jaw for the tıme being in force) to apply 
for a personal decree against the plaintiff for the amount of the balance; and 
that the parties are at liberty to apply to the Court from time to time as 
they may have occasion, and on such application or otherwise the Court 
may give such directions as it thinks fit 

SCHEDULE 
Description of the ‘morigaged property 


< area 
FORM No. 7-D ; 
Final decree for foreclosure m a redemplion suit on default of payment 
by mortgagor 
(Order XXXIV, rule 8) 


(Tır ) 
Upon reading the preliminary decrce in this suit on the 
day of and further orders (if any) dated the 
day of , and the application of the defendant dated the 
day of ‘ , for a final decree and after hearing the parties, and 


it appearing that the payment as directed by the said decree and orders has 
not been made by the phuntiff or any person on his behalf or any other 
person entitled to redeem the mortgage : 

It is hereby ordered and decreed that the plaintiff and all persons claim- 
ing through or under him be and they are hereby absolutely debarred and 
foreclosed of and from all right of redemption of and in the property in 
the aforesaid preliminary decrece mentioned *[and (if the plaintif be tm 
possession of the said mortgaged property) that the plaintiff shall deliver 
to the defendant quiet and peaceable possession of the said mortgaged pro- 
perty]. , j 7 > 
2 And ıt 13 hereby further. declared that the whole of the hability 
whatsoever of the plaintiff up to this day ansing from the sud mortgage 
mentioned in the plaint or from this suit ıs hereby discharged and ex- 
tinguished. ` 

FORM No 7-E ‘ 
. Final decree for sale m a redemption suit on default of payment by 
morigagor- ři 
(Order XXXTV, rule 8.) 
: i (TITLE) : : 
voa ba a A A N E ESE EE 
*Words not required to be deleted. F i 
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Upon reading the preliminary decree passed in, this suit on the 


day of and further orders (if any) dated the day 
of , and the application of the defendant dated the 
day of , for a final decree and after hearing the parties and 


it appearing that the payment directed by the said decree and orders has 
not been made by the plaintiff or any person on his behalf or any other 
person entitled to redeem the mortgage: 


It is hereby ordered and decreed that the mortgaged property in the 
aforesaid preliminary decree mentioned or a sufficient part thereof be sold 
and that for the purposes of such sale the defendant shall produce before 
the Court, or such officer as it appoints, all documents in his possession or 
Power relating to the mortgaged property 


2. ` And it is hereby further ordered and decreed that the moncy realised 
by such sale shall be paid into Court and shall be duly applied (after deduc- 
tion therefrom of the expenses of thé sale) in payment of the amount pay- 
able to the defendant under the aforesaid preliminary decree and under any 
further orders that may have been passed in this suit and in payment of 
any amount which the Court may have adjudged due to the defendant for 
such costs of this suit including the cosis of this application and such 
costs, charges and expenses as may be payable under rule 10, together with 
the subsequent interest as may be payable under rule 11, of Order XXXIV 
of the First Schedule to the Code of Civil Procedure, 1908, and:that the 


balance, if any, shall be paid to the plaintiff or other Pgrsons entitled to 
receive the same. 


FORM No 7-F. 
Final decree in a suit for foreclosure, sale or redemption where the 
mortgagor pays the amom of the decree. 
(Order XXXIV, rules 3, 5 and 8)’ 
(TITLE.), 

This suit coming on this day for further consideration and 
ıt appearing that on the day of the mortgagor or 
, the same being a person entitled to redecm, has paid into Court 
all amounts due to the mortgagee under the preliminary decree dated the 

day of ; ıt is hereby ordered and decreed that— 
(+) the mortgagee do execute a deed of re-conveyance: of the pro- 
perty in the aforesaid preliminary decree mentioned in favour of the 
mortgagor* or, as the case may be, who has redeemed the pro- 


perty or an acknowledgment of the payment of the amount due in his 
favour; Š 


(it) the mortgagee do bring into Court all documents in his posses- 
sion and power relating to the mortgaged property in the suit. j. 
And it is hereby further ordered and decreed that, upon the mortgagee 
executing the deed of reconveyance or acknowledgment in the manner 
aforesaid,— 
(1) the said sum of Rs : be paid out of Court to the mort- 


(ti) the said deeds and documents brought into the Court be deli- 
vered out of Court to*the mortgagor *[or the person making the payment] 
and the mortgagee do, when so required, concur in registering, at the cost 
of the mortgagor *[or other person making the payment], the said deed of 
reconveyance or the acknowledgment ın the office of the Sub-Registrar of 


; and P 








*Words not required to be deleted. 
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(Hi) *[if the mortgagee, plaintiff or defendant, as the case may be, is 
in possession of the mortgaged property] that the mortgagee do forthwith 
deliver possession of the mortgaged property in the aforesaid preliminary 
decree mentioned to the mortgagor *for such person as aforesaid who has 
made the payment]. 


FORM No. & 
P 4 
Decree against mortgagor personally for balance after the sale of the 
mortgaged property 
(Order XXXIV,‘rules 6 and 8A.) 
(Trrte ) 
Upon reading the application of the mortgagee (the plaintiff or defend- 
ant, as the ease may be) and reading the final decree passed in the suit on 


the day of and the Court being satisfied that the 
net proceeds of the sale held under the aforesaid final decree amounted 
to Rs. and have been paid to the applicant out of the Court on 
the day of $ and that the halance now due to him 


under the aforesaid decree is Rs. > 

And whereas it appears to the Couri that the said sum is legally re- 
coverable from the mortgagor (plaintiff or defendant, as the case may be) 
Personally ; 

It is hereby erdered and decreed as follows .— 

That the mortgagor (plaintiff or defendant, as the case may be) do 
pay to the mortgagee (defendant or plaintiff, as the case may be) the said 
sum of Rs. with further interest at the rate of six per cent. 
per annum from the day of (the date of payment out 
of Court referred to above) up to the date of realization of the said sum, 
and the costs of this application. 


FORM No. 9 
Preleninary decree for foreclosure or sale 
| Plaintiff = Ist Mortgagee. 
v 
Defendant No. 1 Si Mortgagor. 
Defendant No 2 . 2nd Mortgagee.] 
(Order XXXIV, rules 2 and 4.) 
(True ) 

The suit coming on this day, etc; ıt 18 hereby declared that 
the amount due to the plaintiff on the mortgage mentioned in the plaint 
calculated up to this day of is the sum of Rs 
for principal, the sum of Rs for interest on the said princi- 
pal, the sum of Rs fur costs, charges and expenses (other than 
the costs of the suit) incurred by the plaintiff in respect of the mortgage- 
security with interest thereon and the sum of Rs for the costs 
of this suit awarded to the plaintiff, making in all the sum of Ra. 

Similar declarations to be introduced with regar¢ to the amount due to 
defendant No_'2 in respect of his mortgage if the mortgage money dne 
thereunder has becomc payable at the date of the suit 

2 It is further declared that the plaintiff is entitled to payment of 
the amont due to him ın priviily to defendant No 2 *[or (if there are 
scveral subsequent mortgagees) that the several parties hereto are entitled 


*Words not required to be deleted 
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in the following order to the payment of the sums due to them respect- 
ively :—] 
3. And it is hereby ordered and decreed as follows :— 

(D (a) that defendants or one of them do pay into Court on or 
before the day of or any later date up to which time 
for payment has been extended by the Court the said sum of Ra 
due to the plaintiff; and 

(b) that defendant No. 1 do pay into Court on or before the 


day of or any later date up to which time for payment has 
been extended by the Court the said sum of Rs. due to de- 
tendant No. 2; and 


(ii) that, on payment of the sum declared to be due to the plaintiff 
by defendants or either of them in the manner prescribed in clause (+) (a) 
and on payment thereafter before such date as the Court may fix of such 
amount as the Court may adjudge duc ın respect of such costs of the suit 
and such costs, charges and expenses as may be payable under rule 10, 
together with such subsequent interest as may be payable under rule 11, of 
Order XXXIV of the First Schedule to the Code of Cıvıl Procedure, 1908, 
the plaintiff shall hning into Court all documents ın his possession or power 
relating to the mortgaged property in the plaint mentioned, and all such 
documents shall be delivered over to the defendant No. (who has made 
the payment), or to such person as he appoints, and the plaintiff shall, if 
so required, reconvey or re-transfer the said property free from the said 
mortgage and clear of and from all incumbrances created E the plaintif or 
any person claiming under him or any person under whom he claims, and also 
free from all liability whatsoever arising from the mortgage or this suit 
and shall, if so required, deliver up to the defendant No. 
(who has made the payment) quiet and peaceable possession of the said 
property. 

(Similari declarattons to be sntroduced, if defendant No. 1 pays the 
amount fomd or declared to be due io defendant No 2 with such varia- 
tions at may be necessary having regard to the nature of lis mortgage.) 

4, And it 1s hereby further ordered and decreed that, in default of 
payment as aforesaid of the amount due to the plaintiff, the plaintiff shall 
be at liberty to apply to the Court for a final decree— 


(+) *[t the case of a mortgage by conditional sale or an anomalopas 
wmorigage where the only reiedy provided for im the mortgage-deed ts fore- 
closure and not sale] that the defendants jointly and severally shall thence- 
forth stand absolutely debarred and foreclosed of and from all right to 
redeem the mortgaged property described in the Schedule annexed hereto 
and shall, if so required, deliver to the plaintift quiet and peaceable pos- 
session of the said property, or 

(u) *[in the case of any other mortgage] that the mortgaged property 
or a sufficient part thereof shall be sold; and that for the purposes of such 
sale the plaintiff shall produce before the Court or such officer as it 
appoints, all documents in his possession or power relating to the mortga- 
ged property; and 

(i) *[in, the case where a sale ts ordered under clause 4 (ii) 
above] that the money realised by such sale shall be paid into Court and 
be duly applied (after® deduction therefrom of the expenses of the sale) 
in payment of the amount payable to the plaintiff under this decree and 
under any further orders that may have been passed in this suit and in pay- 
ment of the amount which the Court may adjudge due to the pkaintiff in 
respect of such costs of thig suit and such costs, charges and expenses as 


*Words not required to be deleted. 
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may be payable under rule 10, together with stich subsequent interest as 
may be payable under rule 11, of Order XXXIV of the First Schedule to 
the Code of Civil Procedure, 1908, and that the balance, if any, shall be 
applied in payment of the amount due to defendant No 2, and that if any 
balance be left, it shall be paid to the defendant No 1 or other persons 
entitled to receive the same, aud 


(tv) that, 1f the money realised by such sale shall not be sufficient 
for payment in full of the amounts due to the plaintiff and defendant No. 2, 
the plaintiff or defendant No 2 or both of them, as the case may be, shall 
be at liberty (when such remedy 1s open under the terms of their respective 
mortgages and is not barred by any law fo1 the time being ın force) to 
apply for a persomal decree against defendant No. 1 for the amounts re- 
maining due to them respectively 

5 And it 1s hereby further ordered and decreed— 


(a) that if defendant No. 2 pays into Court to the credit of this 
suit the amount adjudged duc to the plaintiff, but defendant No. 1 makes 
default in the payment of the said amount, defendant No. 2 shall be at 
hberty to apply to the Court to keep the plaintiff’s mortgage alive for his 
benefit and to apply for a final decree (u the same manner as the plaintiff 
might have done under clause 4 above)— 


*[(4) that delendant No 1 shall thenceforth stand absolutely debarred 
and foreclosed of and from all mght to redeem the mortgaged property 
described in the Schedule annexed hereto and shall, if so required, deliver 


up to defendant No. 2 quiet and peaceable possession of the said property ;] 
o1 


*[(1) that the mortgaged property or a sufficient part thereof be 
sold and that for the purposes of such sale defendant No. 2 shall produce 
before the Court or such officer as it appoints, all documents in his pos- 
session or power relating to the mortgaged property; 

and (b) (if on the application of defendant No. 2 such a final decree 
for foreclosure is passed), that the whole of the liability of defendant 
No 1 ansıng from the plaintiff’s mortgage or from the mortgage of de- 
fendant No 2 or from this suit shall be deemed to bave been discharged 
and extinguished 

6 And it ıs hereby further ordered and decreed '[u the case where 
a sale 1s ordered under clause 5 above]— 

(+) that the money realised by such sale shall be paid into Court 
and’ be duly applied (after deduction therefrom of the expenses of the 
sale) first in payment of the amount paid by defendant No. 2 ın respect of 
the plaintiff’s mortgage and the costs of the suit in connection therewith 
aud in payment of the amount which the Court may adjudge due in respect 
of subsequent interest on the said amount, and that the balance, if any, 
shall then be applied in payment of the amount adjudged due to defendant 
No 2 in respect of his own mortgage under this decree and any further 
crders that may be passed and in payment of the amount which the Court 
may adjudge due in respect of such costs of this sut and such costs, charges 
and expenses as may be payable to defendant No. 2 under rule 10, together 
with such subsequent interest as may be payable under rule 11, of Order 
XXXIV of the First Schedule to the Code of Civil Procedure, 1908, and 
that the balance, 1f any, shall be paid to defendante No. 1 or other persons 
entitled to receive the same; and 

~ (if) that, if the money realised by such sale shall not be sufficient 
for payment in full of the amount due in respect of the plaintiff’s mort- 
“gage or defendant No. 2’s mortgage, defendant No. 2 shall be at liberty 
ey 





*Words not required to be deleted. 
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„(where such remedy is open to him under the terms of his mortgage and 
ìs not barred by any law for the time being in force) to apply for a per- 
sonal decree against defendant No. 1 for the amount of the balance. 

7. And it is hereby further ordered and decreed that the parties are 
at liberty to apply to the Court from tme to time as they may have occa- 
sion, and on such application or otherwise the Court may give such direc- 
tons as it thinks fit. 


SCHEDULE. 
Description of the mortgaged property. 


FORM No. 10. 


Préliminary decree for redemption of prior mortgage and foreclosure or sale 
on sbbsequent mortgage. 


[Plaintiff ug 2nd Mortgages, 
v 
Defendant No. 1 oo Mortgagor, 
Defendant No, 2 . lst Mortgagee.] 
(Order XXXIV, rules 2, 4 and 7.) 
; (TITLE) 
- he suit coming on this day, etc; it is hereby deckared that 
the amount due to defendant No 2 on the mortgage fhentioned in the 
plaint calculated up to this day of is the sum of 
Rs for principal, the sum of Rs. for interest on the said 
pnincipal, the sum of Rs for costs, charges and expenses (other 


than the costs of the suit) properly incurred hy defendant No. 2 in respect 
of the mortgage-security with interest thereon and the sum of Rs. a: 
for the costs of this suit awarded to defendant No 2, making in all the 
sum of Rs. ` i . 

(Simélar declarations io be iniroduced with regard to the amount due 

from defendant No. 1 to the plaintiff in respect of his mortgage if the mort- 
gage-money due thereimder has become payable at the date of the swit.) 
- 2, .Jt us further declared that defendant No. 2 is entitled to payment 
of the amount due to him in pnority to the plaintiff *[or if (there are 
several subsequent mortgagecs) that the several parties hereto are entitled 
in the following order to the payment of the sums due to them respec- 
tively :—]. 

3. And it 1s hereby ordered and decreed as follows :— 

(i) (a) that the plaintiff or defendant No. 1 or one of them do pay 
into Court on or before the day of or any later date 
up to which time for payment has been extended by the Court the said. 
sum of Rs. due to defendant No. 2; and 

(b) that defendant No. 1 do pay into Court on or before the 
day of or any later date up to which time for payment has 
been extended by the Court the said sum of Rs. due to the plaint- 
iff; and 

(4) that, on payment of the sum declared due to defendant No. 2 
by the plaintiff and defendant No. 1 or either of them in the manner pre- 
scribed in clause (4) (a) and on payment thereafter before such date as 
the Court may fix of such amount as the Court may adjudge due in respect 
of such-costs of the suit and such costs, charges and expenses as may be 
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payable under rule 10, together with such subsequent interest as may be 
payable under rule 11 of Order XXXIV of the First Schedule to the Code 
of Civil Procedure, 1908, defendant No. 2 shall bring into Court all docu- 
ments in his possession or power relating to the mortgaged property in the 
plaint mentioned, and all such documents shall be delivered over to the 
plaintiff or defendant No. 1 (whoever has made the payment), or to such 
person as he appoints, and defendant No. 2 shall, if so required, reconvey 
or re-transfer the said property free from the said mortgage and clear of 
and from all incumbrances created by defendant No. 2 or any person claim- 
ing under him or any person under whom he chims, and also free from 
all liability whatsoever arising from the mortgage or this suit and shall, 
if so required, deliver up to the plaintiff or defendant No. 1 (whoever has 
made the payment) quiet and peaceable possession of the said property. 

(Similan declarations to be troduced, 1f defendant No. 1 pays the 
anou fowid or declared. due to the plamtiff with such variatons as may 
be necessary having regard to the nature of hts mortgage ) 

4. And it is hereby further ordered and decreed that, in default of 
payment as aforesaid, of the amount due to defendant No. 2,- defendant 
No. 2 shall be at liberty to apply to the Court that the suit be dismissed or 
for a final decree— 

(+) *[t1 the cose of a mortgage by conditional sale or an axomalous 
mortgage where the only remedy provided. for in the morigage-deed is fore- 
closure and nod sale] that the plamtff and defendant No. 1 jointly and 
severally shall thenceforth stand absolutely debaried and foreclosed of and 
from all right to redeem the mortgaged property described in the schedule 
annexed hereto and shall, if so required, deliver to the defendant No. 2 
quiet and peaceable possession of the said property; or 

(tt) *[en the case of any other mortgage] that the mortgaged pro- 
perty or a sufficient part thereof shall be sold; and that for the purposes of 
such sale defendant No. 2 shall produce before the Court or such officer as 
it appoints, all documents in his possession or power relating to the mort- 
gaged property; and 

(Hi) *[us the case where a sale is ordered under clause 4 (ù) above] 
that the money realised by such sale shall be paid into Court and be duly 
applied (after deduction therefrom of the expenses of the sale) in pay- 
ment of the amount payable to defendant No. 2 under the decree and any 
further orders that may be passed in this suit and ın payment of the amount 
which the Court may adjudge due to defendant No. 2 ın respect of such césts 
of the suit and such costs, charges and expenses as may be payable to the 
plaintiff under rule 10, together with such subsequent interest as may be 
payable under rule 11, of Order XXXIV of the First Schedule to the 
Code of Civil Procedure, 1908; and that the balance, if any, shall be applied 
in payment of the amount due to the plaintiff and that, if any balance 
be left, it shall be paid to defendant No. 1 or other persons entitled to 
receive the same; and 

(iv) that, if the money realised by such sale shall not be sufficient 
for payment in full of the amounts due to defendant No. 2 and the plaint- 
iff, defendant No. 2 or the plaintiff or both of them, as the case may be, shall 
be at liberty (when such remedy is open under the terms of their respective 
mortgages and ıs not barred by any law for the tfme being in force) to 
apply for a personal decree against defendant No. 1 for the amounts re- 
maining due to them respectively. 

5. Aand it ıs hereby further ordered and decreed, — 

(a) that, if the plaintiff pays into Court to the credit of this suit 
the amount adjudged due to defendant No. 2 but defendant No, 1 makes 


*Words not required to be deleted. 
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default in the payment of the said amount, the plaintiff shall be at liberty to 
apply to the Court to keep defendant No. 2’s mortgage alive for his bene- 
fit and to apply for a final decree (in the same manner as the defendant 
No 2 might have done under clause 4 above)— 

-*[(i) that defendant No 1 shall thenceforth stand absolutely debar- 
tred and foreclosed of and from all right to redeem the mortgaged property 
described in the Schedule annexed hereto and shall, if so required, deliver 
up to the plaintiff quiet and peaceable possession of the said property;] or 

*[(4) that the mortgaged property or a sufficient part thereof be sold 
and that for the purposes of such sale the plaintiff shall produce before the 
Court or such officer as it appoints, all documents in his possession or power 
relating to the mortgaged property;] = 

and (b) (if on the application of defendant No 2 such a final decree 
for foreclosure is passed), that the whole of the liability of defendant No. 1 
arising from the plaintiff’s mortgage or from the mortgage of defendant 
No. 2 or from this suit shall be deemed to have been discharged and 
extinguished. 

6. And it is hereby further ordered and decreed (in the case where a 
sale ts ordered under clause 5 above)— 

(4) that the money realised by such sale shall be paid into Court 
and be duly applied (after deduction therefrom of the expenses of the sale) 
first in payment of the amount paid by the plaintiff in respect of defendant 
No. 2’s mortgage and the costs of the suit in connectionetherewith and in 
payment of the amount which the Court may adjudge due in respect of sub- 
sequent,interest on the said amount; and that the balance, if any, shall then 
be applied in payment of the amount adjudged due to the plaintiff in res- 
pect of his own mortgage under this decree and any further orders that 
may be passed and in payment of the amount which the Court may adjudge 
due in respect of such costs of the suit and such costs, charges and ex- 
penses as may be payable to the plaintiff under rule 10, together with such 
subsequent interest as may be payable under rule 11, of Order XXXIV of 
the First Schedule to the Code of Civil Procedure, 1908, and that the balance, 
if any, shall be paid to defendant No 1 or other persons entitled to receive 
the same; and 

(ii) that, if the money realised by such sale shall not be sufficient 
for payment in full of the amount due in respect of defendant No. 2's 
mortgage or the plaintiff’s mortgage, defendant No 2 shall be at liberty 
(where such remedy is open to him under the terms of his mortgage and is 
not barred by any law for the time being in force) to apply for a personal 
decree against defendant No 1 for the amount of the balance. 

7. And it is hereby further ordered and decreed that the parties are at 
liberty to apply to the Court from time to time as they may have occasion, 
and on such application or otherwise the Court may give such directions as 
it thinks fit. 

SCHEDULE. 
_ Description of the mortgaged property. 


*Words not required to be deleted, Lot 
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FORM No. 11. 
p s Preliminary decree for sale Sog . 
[Plaintiff—Sub or derivative mortgagee | ; g 5 


v. ; 
Defendant No. 1—Mortgagor 
[Defendant No. 2—Onginal mortgagee.] 


(Order XXXIV, rule 4.) 
(TITLE) 


., This suit coming on this day, etc.; it is hereby declared that 
the amount due to defendant No. 2 on his mortgage calculated up to this 
day of is the sum of Rs. for principal, the sum of 
Rs. for interest on the said principal, the sum of Rs. 3 
for costs, charges and expenses (other than the costs of the suit) in respect 
ot the mortgage-securnty together with interest thereon ahd the sum of 
Rs. for the costs of the sut awarded to defendant No. 2, making 
in all the sum of Rs. . 


(Similar declarations io be introduced with regard to the amount due 
from defendant No. 2 io the plamtiff in respect of his mortgagé ) 


2 And it is hereby ordered and decreed as follows :— 
(i) that defendant No 1 do pay into Court on or before the said 


- day of or any later date up to which time for pay- 
menl may be extended by the Court the said sum of Rs. due to 
defendant N8. .2 ; 


(Stmilar declarations to be introduced with regard to the ‘amount due 
lo the plaintiff, defendant No. 2 being at liberty to pay such amownt ) 


(ii) that, on payment of the sum declared due to defendant No. 2 by 
defendant No 1 in the manner prescribed in chuse 2 (i) and on payment 
thereafter before such date as the Court may fix of such amount as the 
Court may adjudge due in respect of such costs of the suit and such costs, 
charges and expenses as may be payable under rule 10, together with such 
subsequent interest as may be payable under rule 11, of Order XXXIV of 
the First Schedule to the Code of Civil Procedure, 1908, the plaintiff and 
defendant No. 2 shall bring into Court all documents in their possessiorr-or 
power relating to the mortgaged property in the plaint mentioned, and all 
puch documents (except such as relate only to the sub-mortgage) shall be 
delivered over io defendant No. 1, or to such person as he appoints, and 
defendant No 2 shall, if so required, reconvey or re-transfer the property 
to defendant No. 1 free from the said mortgage clear of and from all in- 
“éumbrances created by defendant No. 2 or any person claiming under him 
or any person under whom he claims and free from all liability arising from 
the mortgage or this suit and shall, if so required, deliver up to defendant 
No 1 quiet and peaceable possession of the said property; and 


(iii) that, upon payment into the Court by defendant No. 1 of the 
amount due to defendant No. 2, the plaintiff shall be at liberty to apply for 
payment to him of the sum declared due to him together with any subse- 
quent costs of the suit and other costs, charges and expenses, as may be 
payable under rule 10, together with such sub ent interest as may be 
payable under rule 11, of Order XXXIV of the First Schedule to the Code 
of Civil Procedure, 1908; and that the balance, if any, shall then be paid 
to defendant No 2; and that if the amount paid into the Court be not 
sufficiertt to pay in full the sum due to the plaintiff, the plaintiff shall be at 
liberty (if such remedy is open to him by the terms of the mortgage-deed and 
is not barred by any law for the time being in force) to apply for a personal 
decree against defendant No. 2 for the amount of the balance. i 
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3 And it 1s further ordered and decreed that if defendant No. 2 pays 
into Court to the credit of this suit the amount adjudged due to the plaintiff, 
the ‘plaintiff shall bring into the Court all documents, etc. [as in sub-clause 
(i) of clause 2] 


4. And it ıs hereby further ordered and decreed that, in default of 
payment by defendants Nos. 1 and 2 as aforesaid, the plaintiff may apply 
to the Court for a final decree for sale, and on such application being made 
the mortgaged property or a sufficient part thereof shall he directed to be 
sold; and that for the purposes of such sale the plaintiff and defendant 
No. 2 shall produce before the Court or such officer as it appoints, all docu- 
ments in their possession or power relating to the mortgaged property- 

5. And it 1s hereby further ordered and decreed that the money realised 
by such sale shall be paid into Court and be duly applied (after deduction 
therefrom of the expenses of the sale) first in payment of the amount due 
to the plaintiff as specified in clause 1 above with such costs of the suit 
and other costs, charges and expenses as may be payable under rule 10, 
together with such subsequent interest as may be payable under rule 11, 
of Order XXXIV of the First Schedule to the Code of Civil Procedure, 
1908, and that the balance, if any, shal] be applied in payment of the 
amount due to defendant No. 2; and that, if any balance be left, it shall be 
paid to defendant No 1 or other persons entitled to receive the same. 

6 And it is hereby further ordered and decreed that, if the money 
realised by such sale shall not be sufficient for paymept in full of the 
amounts payable to the plaintiff and defendant No. 2, Be plaintiff or de- 
fendant No. 2 or both of them, as the case may be, shall be at liberty (if 
such remedy is open under their respective mortgages and is not barred 
by any law for the time being in force) to apply for a personal decree 
against defendant No. 2 or defendant No 1 (as the case may be) for 
the amount of the balance 

7. And it is hereby further ordered and decreed that, if defendant 
No. 2 pays into Court to the credit of this suit the amount adjudged due 
to the plaintiff, but defendant No. 1 makes default in payment of the 
amount due to defendant No 2, defendant No 2 shall be at hberty 
to apply to the Court for a final decree for foreclosure or sale (as the case 
may be)—(declarations i the ordinary form to be introduced according 
to the nature of defendant No 2’s mortgage and the remedies open to him 
thereunder). 

8 And it 18 hereby further ordered and decreed that the parties are at 
liberty to apply to the Court as they may have occasion, and on such appli- 
cation or otherwise the Court may give such directions as it thinks fit. 


SCHEDULE. 
Description of the mortgaged property. 
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PRIVY COUNCIL. 


[On appeal from the High Court of Judicature at Madras. ] 


PRESENT:—Lorp Carson, Lorp SALVESEN AND SIR GEORGE 
LOwNDES. 


Subrahmanya Chettiyar and others .. <Appellants* (Defts.) 
v 


V. P. Subrahmanya Mudaliar and others . . Respondents (Plffs.). 


Ryotwari Pattadar—Under-ryots of—Claim to occupancy right by— 
Proof of—Onus—Quanhwn—Dtspute as to one-half of an estate—Purchase 
of kudivaram rights by wnider-ryots m lands wm other half—Evidentiary 
value of—Words—Tirwa—Swamibhogam—Meaning of 


Permanence is not a universal and inlegral incident of an under-ryot’s 
holding. If claimed, ıt must he established This may he done by proving 
custom, contract or a title, and possibly Ly other means. 


The 1st respondent was the owncr of a one-half share of an estate 
called the Chinna Pannai estate, and was ryotwert paftadar of one-half un- 
divided share of that estate He brought the suit out of which the appeal 
arose to establish his right to have all the lands within his title partitioned 
on the footing that the appellants as a community of cultivators had not 
acquired the permanent rights of occupancy which they claimed. The appel- 
lants admitted that the respondent’s predecessors-in-title had been regularly 
receiving firtea swamibhogane for his share of the lands They raised no 
objection to a division being effected in respect of the dry and rain-fed 
lands within the respondent’s title But they maintained that the well- 
irrigated lands and palmyrag should be cxcluded from the partition on the 
ground that in respect to all of them they were permanent tenants who had 
acquired by long occupation the ktdivaram of those lands, subject only to 
the payment of a fixed annual return at certain specified rates. The appel- 
lants succeeded in showing little else than that they bad remained in un- 
disturbed possession of some of the land in question for a long period at a 
more or less uniform rent They did not attempt to prove any custom upon 
which they could found, and their attempt to prove a contract completely 
failed. The alienations on which they found all turned out to b= of com- 
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paratively recent date, and not of such a kind as would ordinarily be brought 
to the notice of the pattadar, as they did not in most cases involve any 


change of tenancy. 


Held, that the onus lay on the appellants of proving the existence of 
their permanent tenancy or occupancy mght, and that the facts established in 
the case were insufficient to discharge that onus 


Held also that the fact that ın the half of the chinna pamai which 
was not claimed by the respondent som of the appellants actually acquired 
the kudivaram of the land, while not conclusive, militated agaist their claim. 

Tirwa is the share of the rents payable to Government; Swamibhogam 
is the revenue derived from the tenanis or occupiers over and above what 
Was necessary to pay the tax 

Appeal No. 10 of 1927 from a judgment and decree, dated 
the 15th October, 1920, of the High Court, Madras (Wallis, C.J. 
and Sadasiva Aiyar, J.) which varied a judgment and decree, 
dated the 21st December, 1917, of the Subordinate Judge of 
Tinnevelly. 

The material facts of the case appear sufficiently from their 
Lordships’ judgment. 

The sole question for determination on the appeal to His 
Majesty in Council was: whether the defendants-appellants had 
established that they possessed a permanent right of occupancy 
in the well-irrigated and palmyias or garden lands in their pos- 
session ? v 

The Subordinate Judge found in favour of the defendants- 
appellants, but the High Court held the contrary. 

The learned Subordinate Judge held, on the question oi 
onus, that the fact that the plaintiff was the ryotwari pattadar 
of the lands in dispute was not sufficient to prove that the 
plaintiff was the owner thereo/, 1emarking as follows:— 

“A pattadar-plaintiff claiming title to a ryotwam land as against 
persons in possession who claim right of occupancy therein must, as in all 


other cases of ejectment, begin and prove his title to the properties he 
sues for.” 


The learned Chief Justice, Sir John Wallis, held on appeal 
that the above view of the Subordinate Judge was erroneous, 
observing as follows :— 

“In considering the main question of occupancy right the Subordi- 
nate, Judge misplaced the burden of proof, which, in the case of tenancies 
under ryots whether in ryotwari or zemindan tracts, is on the tenant 
and not on the landlord, as recently held by the Prvy Council in Setu- 
ratnam Aiyar v Venkatachala Goundan,) overruling Venkatachala Goundan 


v. Rangarainam Asyar,2 which was opposed to a long series of decisions of 
this Court.”’ ° 


On the merits, after reviewing the evidence, the learned 
Chief Justice came to the conclusion that the defendants bad 





1. (1919) L.R. 47 IA 76: I.L.R. 43 M» 567: 38 M L.J. 476 (P.C). 
~ 2. (1913) 24 M.L.J. 571, 
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failed to establish that they had aly permanent right of occu- 
pancy in the lands in question, end summed up in the following 
words :— 


“The question would rather appear to be: Did the landlord admit 
them in each case as tenants of the dry land on the terms that they were 
to have occupancy nmght for those dry lands if they brought them under 
well cultivation at their own expense, or was there a general custom in the 
estate that all tenants of dry lands wlio brought them under well cultiva- 
tion should have occupancy right in them? Such a contract and custom 
were negatived in the case before the Privy Council. Neither is distinctly 
pleaded in the present case and I am noi prepared to hold that they have 
been established by the evidence This conclusion appears to me to be in 
accordance with a long line of decisions of this Court and not to be ìn- 
consistent with the recent decision of the Prvy Council ”’ 

Mr, Justice Sadasiva Aiyar examined the oral and docu- 
mentary evidence in great detail and agreed with the conclusion 
of the Chief Justice. 

Dunne, K.C. and Ratkes for appellants. 

De Gruyther, K C. and Dule for respondents. 


19th March, 1929 Their Lordships’ jwedgment was 
delivered by 

Lorp SALVESEN.— This is an appeal from a judgment and 
decree, dated the 15th October, 1920, of the High Court of Judi- 
cature at Madras, which varied a judgment and decree, dated 21st 
December, 1917, of the Subordinate Judge of Tinnevelly. 


The appellants were defendants in a suit which was raised 
at the instance of the plaintiff-respondent for a partition of 
Itis one-half share of certain lands situate in the village of 
Ayyanarkulam in the Tinnevelly district and within an estate 
called Chinna Pannai. By alienations and purchases which are 
not now disputed, the first respondent is the owner of a one- 
half share of the Chinna Pannai estate, and the ryotwart set- 
tlement having been made by the Government with his pre- 
decessors-in-title, he is at present ryotwert pattadar of one- 
half undivided share of this estate. The earliest document of 
‘title is dated 1857 and refers back to a state of possession in 
1851, but it is probable that ‘he settlement took place at an 
earlier date. Even at that time the land was described as be- 
longing to three classes: rain-ied lands, dry lands, and lands 
which were then ircigated by means of wells but had been 
formerly dry; and the wells were at least of two classes, Samt- 
dayanı wells—that is, wells common to the three pannats, of 
which the respondent now holds one-half share of the’ chinna 
pannai and other wells, Some of which are probably named after 
persons through whom the appellants claim, and may be assum- 





Lord 
Salvesen. 
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ed to have been sunk by the cultivating occupiers. It appears 
also that palmyra trees had been planted, some by the owners and 
some by the cultivators. It is these lands, irrigated by wells, 
and the palmyras or garden lands, which alone are in dispute 
in the present suit, which is one for partition between the 
appellants and the said respondent of the properties comprised 
within the chinna pannai above referred to. 

In the statement made on their behalf, the appellants ad- 
mitted that the respondent’s predecessors-in-title had been regu- 
larly receiving Hrwa swamibhogam for his share of the lands. 
Tirwa is the share of the rents payable to Government, and 
swamsbhogam the revenue derived from the tenants or occupiers 
over and above what was necessary to pay the tax. In state- 
inent No. 11 they raised no objection to a division being effect- 
ed in respect of the dry and rain-fed lands specified in Sch. III, 
but they maintained that the well-irrigated lands and 
palmyras should be excluded fruni the partition on the ground 
that they had acquired permanent rights of occupancy in the 
same, subject to the payment of a fixed rate of Rs. 46-0 for 
punja lands irrigated with water obtained from old wells, and 
Rs. -2-3-0 per acre for pitja lands irrigated with water from 
new wells and pies four per palmyra. Some of these new wells, 
it appears from the evidence, were of comparatively recent date, 
but, no distinction is made between the lands watered by these 
wells and those which were watered by wells of older date. 
In respect to all of them the appellants claimed that they were 
permanent tenants who had acquired by long occupation the 
kudivaram of these lands, subject only to the payment of a 
fixed annual return at the rates shove mentioned. 

The principle upon which disputes of this kind, which have 
frequently come before the Courts in India, fall to be decided, 
have now been conclusively fixed by two judgments of this Board. 
In’ the earlier of these, Seturainam Atyar v. Venkatachala 
Goundan,* the long-contested dispute as to the burden of proof 
was dealt with in the judgment of the Board which was deli- 
vered by Sir Lawrence Jenkins:— 


‘*The plaintiff’s title was conceded, and the notice by which he pur- 
ported to terminate the defendants’ tenancy was not disputei It was 
also admitted that the defendants held under, if notefrom, the plaintiff. To 
resist the plaintiff’s claim the defendants set up a permanent tenancy or an 
occupancy right in themselves If this was not established then the defend- 
ants, must fail, and, to adopt the language of section 101 of the Indian Evi- 
dence Aét, as the defendants were bound to prove the existence of their per- 

ames Maen 





-L (1919) .L.R. 47 TA. 76. I.L.R. 43 M. 567: 38 M L.J. 476 (PC). 
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manent tenancy or occupancy right, the burden of proof as to it lay on them. 
This view as to the incidence of the burden has been repeatedly recognised in 
the series of Madras decisions cited in argument, and 1s, in theii Lordships’ 
opinion, not open to doubt ”’ 

In the latest case, Nainapillai Marakayar v. Ramanathan 
Chettiar,’ this view was expressly re-affirmed. 


The judgment of the Subordinate Judge in the present case 
is vitiated by the fact that he misapprehended the proper inci- 
dence of the burden of proof, his judgment having been delivered 
before the case in Seturatnam Aiyar v. Vetkatachala Goundan* 
above referred to had been decided in the Privy Council. 


The question, then, in the present case is whether on the 
evidence the appellants have established the permanent occu- 
pancy rights which they claim. In the case in Seturattamn 
diyar v. Veitkatachala Goutdan,’ the High Court had held 
that the appellants in that case had satisfied the onus of proof 
which in the first instance lay upon them, and their Lordships 
of the Privy Council saw no reason to disturb,the inference 
which they had drawn from the facts proved. A similar result 
was arrived at in the case of Chidambara Stvaprakasa Pandara 
Saunadhigal v. Veerama Reddit but in the case reported in 
Nainapillat Morakayar v. Ramatiathan Chettiar? the inference 
from the facts there proved was to the opposite effect. In the 
present case the Judges of the High Court have very carefully 
examined. all the evidence and have reached a result unfavourable 
to the appellants. It would serve little purpose to go through 
the evidence which has already been dealt with in detail by 
tlrese learned Judges, seeing that the accuracy of their state- 
ment of facts and the soundness of their reasoning has not 
been successfully criticised. It is sufficient to point out that 
the facts in‘the other two cases, Seniratnam Atyar v. Venkata- 
chala Goundan' and Chidambara Sivaprakasa Padara San- 
nadhigal v. Veerama Reddi,‘ were very different from those which 
the appellants have been able to prove here. In the former case 
it was found to be established 2: a fact that the possession of 
the occupancy tenants had been immemorial and, what is perhaps 
more important, that.at the inception of the relations between 
the owner and the tenants, the latter had possessed occupancy 
rights. In the latter case the tenants succeeded in showing that 
they had been dealing with the property as their own for at 





1 (1919) L.R 471A 76:1.L R 43 M. 567: 38 M.L.J. 476 (P.C). 
3 (1923) L.R 51 1.A9°83: 1 L R. 47 M 337: 46 M.L.J. 546 (PC). 
4, (1922) L.R. 49 I.A. 286 I.L.R. 45 M 586: 43 M.L.J. 640 (PC) 
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least a hundred years. THty had also shown that they had 
received compensation from the Government for lands taken 
out of their holdings for public purposes and that the plain- 
tiffs evidence had been found tò be mostly false and fabricat- 
ed. No such facts have been established in the present case. 
To use the language of Sri Lawrence Jenkins, 


‘‘permanence is not a universal and integral incident of an under- -ryot? s 
holding. If claimed, it must be established This may be done by proving 
custom, contract or a title, and possibly by other means ’ 


In the present case the appellants have succeeded in show- 
ing little else than that they have remained in undisturbed pos- 
session of some of the land in question for a long period at a 
more or less uniform rent, but they have not attempted to prove 
any custom upon which they could found, and the attempt which 
they made to prove a contract with regard to the lands in which 
new wells were sunk, under which they were to be allowed to 
occupy these on a reduced rate of rent as compared with the 
lands on which the old wells were situate, has completely failed. 
The alienatioñs on which they found and which, if they had 
been made over a long period, would have been valuable evi- 
dence in establishing the right which they claim, all turn out to 
be of comparatively recent date, and’ nét'Sf such a kind as would 
ordinarily be brought to the notice of the pattadar, for they do 
not seem in most cases to have involved any change of tenancy. 

There is also one point on which one of the learned Judges 
of the High Court relies, and which does not appear to have been 
present in any of the previous cases, namely, that in the half of 
the chinna pannagi which is not claimed by the respondent some of 
the appellants actually acquired the kudivaram of the land. This, 
while not conclusive, as it might have been done by way of 
excessive caution, militates against the claim which they are now 
making. A cultivator who has acquired permanent rights of 
occupancy may purchase the me/varam of the lands so as to be- 
come the absolute proprietor, but if he considers himself to be 
the owner of the kudivaram it is nct likely that he would expressly 
purchase the latter without some indication that he was only doing 
so to avoid disputes. The present suit is not an action of ejection, 
but is brought to establish that the plaintiff-respondent is entitled 
to have all the lands within his title partitioned on the footing 
that the appellants as a community of cultivators have not ac- 
quired the permanent rights of occupancy which they claim. 
Their Lordships express no opition as to the terms on which 
ejection of any individual occupier mty be sanctioned by the 
Court if and when such a suit is brought. 
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Their Lordships have therefore come to the conclusion not 
merely that there are no sufficient grounds for disturbing the 
inferences which the High Couri have drawn from the facts 
proved before them, but they agree with them that these were 
the proper inferences to be drawn. 


They will therefore humbly advise His Majesty that this 
appeal should be dismissed with costs. 


Solicitor for appellants: H. S. L. Polak. 
Solicitors for respondents: Douglas Grant & Dold. 


K.J.R. Appeal dismissed. 


PRIVY COUNCIL. 


[On appeal from the High Court of Judicature at Allahabad. ] 


PRESENT :—LoRD SHAW, LORD TOMLIN AND SIR LANCELOT 
SANDERSON. 


Ram Sunder Lal and another .. Appellanis* (Defts.) 
v. 
Lachhni Narain and another .. Respondents (Plffs.). 


Hindu Low—Joint famtly—Father—Sale by—Son)’s suit to set aside, 
and to recover property sokd—Decree m—Form of—Sale for necessity and 
for adequate consideration and effected after due ingatry by vendee— 
Portion of purchase money—A pplication of—Purchaser’s failure to account 
for—Effect 

Plaintiffs, the minor sons of one N, deceased, instituted a suit on 
2nd March, 1922, to recover possession of certain property, and for a de- 
claratioh that a certain sale-deed, dated 21st July, 1908, purpotting to have 
heen executed by N in favour of an ancestor of the defendants was invalid 

The facts found were that the sale of 21st July, 1908 was effected 
after due inquiry made by or on behalf of the vendee as to the legal neces- 
sity, that the sale was for adequate consideration, that legal necessity was 
proved by the defendants to the extent of Rs 7,744 at least out of a total 
price of Rs 10,767, and that they werc not able to prove how the surplus 
was applied 

The Subordinate Judge made a decrec dismissing the plaintiffs’ claim 
but directing the defendants to pay to the plaintiffs the sum representing 
the unaccounted surplus 

On appeal, the High Court set aside the decree of the Sub-Judge and 
decreed possession of the suit property to the plaintiffs subject to the 
payment by them within a period fixed of the sum of Rs 7,744 The 
decree further provided that ın case of non-payment by them within the 
ume mentioned the syjt should stand dismissed. 


~~ Held, that neither of the decrees below could stand, and that the 
proper decree to be passed in the case was one dismissing the suit. The 
material question in the case is whether the sale itself was one which was 





*P.C. Appeal No 46 of°1928 15th March, 1929. 
Allahabad Appeal No. 24 of 1926, 


P.C, 
Ram Sunder 
Lal 


v. 
Lachhmt 
Naiain. 


Sanderson. 
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justified by legal necessity. Even assuming that the defendants after a 
long interval of time were not able to prove conclusively how the surplus 
was applied, that fact alone is not sufncient ground for se.'ing aside the 
sule. 


Appeal No. 46 of 1928 from a decree of the High Court, 
Allahabad (Kanhaiya Lal and Ashworth, JJ.), dated the 6th 
July, 1926, modifying a decree of the Subordinate Judge of 
Ghazipur, dated the 7th April, 1923. 

The material facts of the case appear sufficiently in their 
Lordships judgment. 

W. Wallach for appellants. 

The respondents were not represented. 

15th March, 1929. The judgment of their Lordships was 
delivered by 

Str LANCELOT SANDERSON.—This is an appeal by the 
defendants in the suit against a decree of the High Court of 
Judicature at Allahabad, dated the 6th July, 1926, whereby a 
decree of thg Subordinate Judge of Ghazipur, dated the 7th 
April, 1923, was modified. 

The suit was brought on the 2nd March, 1922, by the 
plaintiffs, the minor sons of on2 Sat Narain Pande, who died 
in 1915, by their mother, Musammat Narain Kunwar, their cer- 
tificated guardian, against the defendants, to recover possession 
of the property specified in the plaint, viz., Mauza Kanauli and 
Mauza Sikandra, and for a declaration that a certain sale-deed 
dated the 21st July, 1908, purporting to have been executed by 
Sat Narain Pande, the father of the plaintiffs, in favour of one 
Misri Lal, the ancestor of the defendants, was invalid. 


It was alleged by the plainti¥« that their father was a noto- 
rious debauchee and had squandered the joint family property in 
meeting the expenses of his debauchery and immoral habits ; that 
the above-mentioned sale-deed was executed without any valid 
necessity and any legal antecedent debt and without any con- 
sideration by inserting wrong and fictitious debts and necessi- 
ties therein. 

The defence was to the effect that the property in suit had 
been sold for legal necessity for the benefit of the family for 
payment of antecedent debts, and for fult consideration. 

The learned Subordinate Judge found that, though the 
father of the plaintiffs was at one time addicted to immoral 
habits, he had reformed himself long, before the transaction 
which was impeached in the suit and that the sale of the property 
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was made for valid consideraticn and for the payment of pre- 
existing debts, except to the extent of Rs. 2,550. 

The learned Judge made a decree that the plaintiffs” claim 
should be dismissed but that the defendants should pay within 
two months the sum of Rs. 2,550 to the plaintiffs and the third 
son of Sat Narain Pande, who was not a party to the suit. The 
plaintiffs appealed to the High Court, and the defendants filed 
a cross-objection. 

The learned Judges, on appeal, agreed with the finding of 


the learned Subordinate Judge as to the allegations of debauchery — 


on the part of Sat Narain Pande, and held that there was con- 
siderable evidence to show that Sat Narain Pande had at one 
time been addicted to immoral habits, but that he had reformed 
himself and that about 20 or 22 years before the trial of the suit 
he had married Musammat Narain Kunwar, the mother of the 
plaintiffs, with whom he lived amicably until his death in 1915, 
and by whom he had three sons and a daughter born to him. 
They further held that there was no satisfactory evidence that 
at the time the mortgages and the sale, referred to in their judg- 
ment, were effected he had applied the moneys taken in respect 
thereof to immoral purposes. There are therefore concurrent 
findings of fact on this part of the case which their Lordships 
see no reason for disturbing. 

The learned Judges examined the eviderice relating to the 
issue as to legal necessity and came to the conclusion that it had 
been proved that Rs. 7,744-8-0 represented debts due by Sat 
Narain Pande to third persons for which the plaintiffs were 
legitimately liable; that the plaintiffs were not liable for the 
remainder of the consideration specified in the sale-deed, the 
total of which was Rs. 10,767-7-0. 

The learned Judges allowed the appeal, set aside the decree 
of the learned Subordinate Judge and made a decree in favour 
of the plaintiffs for possession of the disputed property subject 
to the payment by the plaintiffs within four months of the sum 
of Rs. 7,744-8-0. It was further ordered that in case of non- 
payment of the said money within the time mentioned the suit 
should stand dismissed. The cross-objection which had -been 
filed by the defendants against the order of the learned Sub- 
ordinate Judge directing them to pay to the plaintiffs and their 
brother the sum of Rs. 2,500, was disallowed. 

The defendants appealed against the said decree of the. High 
Court and they appeared by learned Counsel at the hearing 
before the Board. The plaintiff-respondents however did not 


R—2 
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file any,case, and they were not represented at the hearing of the 
appeal. 

Their Lordships are not able to uphold either of the decrees 
made by the Courts in India. 

Both the decrees, in their Lordships’ opinion, are incon- 
sistent with the principles laid down by the Judicial Committee 
in several cases, e.g, Hunoomanpersaid Panday v. Munraj 
Kooiwveree, Masit Ullah v. Damodar Prasad? and Krishi 
Das v. Nathu Ram." 


The judgment of the High Court in the present case was 


delivered on the 6th July, 1926, and in making the decree that 
the plaintiffs should recover possession of the property upon the 
payment of Rs. 7,744-8-0 within four months, the learned Judges 
apparently were following the form of decree which had been 
adopted by the Allahabad High Court in previous cases, e.g., 
Gobind Singh v. Baldeo Singh,‘ Ram Dei Kumwar v. Abu Jafar’ 
and Dwarka Ram v. Jhai Pande.” 

In the last-mentioned case the ground of the judgment of 
the High Court was as follows:— 


“Tf any part of the consideraticn was invalid aiid Lo. binding on 
the plaintiff, the plaiftiff would be entitled to have the gale set aside. But 
if a portion of the consideration wa; good and binding on the plaintiff he 
would be entitled to remburse ıt to the detendant. The form of the decree 
in a case of this kind should therefore be a decree for possession in favour 
of the plaintiff subject to his paying to the purchaser so much of the 
consideration as was required for th: necessities of the family ’’ 


The decision of the Judicial Committee in the abovemention- 
ed case of Krishn Das v. Nathu Ram? was given in 
December, 1926, some five months after the judgment of the 
Allahabad High Court which is now under consideration. In 
the last cited case their Lordships of the Judicial Committee dis- 
approved of the above-mentioned decisions of the Allahabad High 
Court in Gobind Singh v. Baldeo Singh, Ram Dei Kutwar v. 
Abu Jafar? and Dwarka Ram v. Jhula; Pande’ and of another 
decision of the same Court in Dawlat v. Sattkatha Prasad." 

Their Lordships pointed out that the decisions, of which 
they disapproved, were inconsistent with the principles which 
had been laid down in a series of cases by the Judicial Com- 
mittee and which had been followed by the Courts in India, 
except in Allahabad. ° 


1. (1856) 6 M.I.A. 393 





2 (1926) L.R. 53 I.A. 204: 1.L.R. 48 A. 518: 51 M.L.J. 792 (PC). 
3. (1926) L.R. 54 I.A. 79: I.L.R. 49 A. 149: 52 M.L.J. 720 (P.C.). 
4. (1903) I.L.R. 25 A. 330. 5° (1905) I.L.R. 27 A. 494. 

* & (1923) ILL.R -45 A. 429. 7. (1924) I.L.R. 47 A, 355, 


t 
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Their Lordships referred to the judgment in the well- 
known case of Hunoomanpersaud Panday v. Musummat Babroje 
Mumraj Koonweree for the purpose of stating the principle on 
which cases such as this should be decided, and then proceeded as 
follows :— 

‘Where the purchaser acts in good faith and after due enquiry and 
is able to show that the sale itself was justified by legal necessity he is 
under ‘no obligation to enquire into the application of any surplus and is 


therefore not bound to make repayment of such surplus to the members 
of the family challenging the sale.’’ 


It appears clear therefore that in view of the above-men- 
tioned decisions of the Judicial Committee neither of the two 
decrees made in this case in India can stand. 

It remains to be considered whether the defendants are 
entitled, as they contend, to succeed in their appeal and to have 
the plaintiffs’ suit dismissed. 


The material question is whether the sale itself was one 
which was justified by legal necessity. The property in dis- 
pute, vis., the villages of Sikandra and Kanauli,swas sold by 
the deed of 21st July, 1908, by Sat Narain Pande, acting for 
himself and his minor sons, to Misri Lal, the ancestor of the 
defendants, for Rs. 10,767-7-0. The property in suit and cer- 
tain lands in Basupur had been mortgaged to Misri Lal, and by 
reason of the sale the entire debts were discharged, and a sum 
of Rs. 885 was paid in cash to Sat Narain Pande. By reason 
of the sale the lands in Basupur were released from mortgage 
and were saved to the estate. 

The learned Subordinate Judge, as already stated, held that 
the major portion of the consideration went to discharge old 
debts in respect of money borrowed for legal necessity. He 
held that the defendants had failed to prove that the sum of 
Rs. 2,498, part of the consideratior for the sale, was paid to the 
plaintiffs’ father for legal necessity, but that the rest of the sale 
“consideration has been proved to have been advanced for satis- 
faction of debts borrowed for Icgal necessities.” 


The learned Judges of the High Court agreed that there 
were debts due by Sat Narain Pande which were properly cre- 
idited in the account of the consideration specified in the sale- 
deed to the extent of Rs. 7,744-8-0. The learned Judges, how- 
ever, held that the defendants had not proved legal necessity in 
respect of the balance, though one of the learned Judges express- 
ed a doubt as to two items, viz., Rs. 113 and Rs. 418. 





1. (1856) 6 M.I.A. 393. 


PC. 


Ram Sunder 
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The above-mentioned balance of the consideration money 
disallowed by the learned Judges of the High Court was in res- 
pect of sums alleged to have becn advanced at various times for 
the purpose of paying Government revenue and meeting other 
expenses. Some of the items were specifically mentioned in mort- 
gages effected in- 1904, 1905 and 1907, and one item was in 
respect of cash alleged to have been paid at the time the sale 
was effected in July, 1908, for the purpose of pAying Govern- 
ment revenue and meeting other family necessities. This suit 
was brought by the plaintiffs in March, 1922, nearly 14 years 
after the sale was effected, and when even a longer period 
had elapsed since some of the advances now questioned were 
made. : 

Although there was some evidence, in addition to the 
recitals in the various documents, that the sums were required 
for the above-mentioned purposes, it may have been and pro- 
bably was difficult for the defendants to prove conclusively the 
manner in which the sums making up the balance, which was 
disallowed by the Courts in India, were utilised. 

The material question, however, is whether the sale itself 
was one which was justified by legal necessity. There is no 
doubt that out of the total price, vig., Rs. 10,767, the sum of 
Rs. 7,744 at least was used for paying debts incurred by Sat 
Narain Pande for legal necessity. Their Lordships further are 
satisfied that due enquiries as to the necessity were made by 
or on behalf of Misri Lal, the purchaser, before the advances 
were made and the sale was effected. 

There remains the question whether the consideration was 
adequate. There is but little evidence as to the value of the 
property at the time of the sale. The learned Subordinate Judge, 
acting on the evidence of a man who had been patwari of the 
villages since 1916 found the property to be worth Rs. 16,000 
which their Lordships understand to be his estimate of the value 
of the property at the time of the trial in 1923. The learned 
Judge stated that the patwari admitted that the income had 
increased since the sale’to the ancestor of the defendants in 
1908. To what extent the property had increased in value is 
not evident. _ 

In view of the facts of this case and the finding of the 
learned Subordinate Judge, their Lordships are unable to hold 
that the price‘obtained for the property in 1908 was inadequate. 

Their Lordships therefore are of opinion that it must be 
taken on the facts of this case that the sale of the 21st July, 
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1908, was effected after due enquiry made by or on behalf of 
the vendee as to the legal necessity, that the sale was for ade- 
quate consideration, that legal necessity was proved by the 
defendants to the extent of Rs. 7,744 at least out of a total price 
of Rs. 10,767, and that even assuming that the defendants after 
a long interval of time were not able to prove conclusively how 
the surplus was applied by Misri Lal, that fact alone is not 
sufficient ground for setting aside the sale. 

For these reasons their Lordships are of opinion that the 
appeal should be allowed, that the decrees of the High Court 
and of the Subordinate Judge should be set aside, that the 
plaintiffs’ suit should be dismissed and that the plaintiffs should 
pay the defendants’ costs of this appeal and of the proceedings 
in both Courts in India, and they will humbly advise His 
Majesty accordingly. 

Solicitors for appellants: T. L. Wilson & Co. 

K.J.R. ——- Appeal allowed, 
PRIVY COUNCIL. 
{On appeal from the Board of Revenue for the United Provinces 
of Agra and Oudh.] © 

PRESENT:—-LoRD PHILLIMORE, LorD ATKIN, LorpD 
SALVESEN, SIR Jonn WALLIS AND SIR LANCELOT SANDERSON. 
Raja Udit Narain Singh, since deceased (now 


represented by Raja Harnam Singh) .. Appellant* 
v. 
Shaikh Mubarak Ali and others .. Respondents. 


United Provinces Land Revenue Aci (IIT of 1901), S. 32, el (a) — 
Register maintained under—Entries in—Dispute as to—Decision of —Mode 
of—Order of Board of Revenue in—Appeal to Privy Council from—Com- 
pelency of—Ss 40, 42 of Act—Applicability and effect of—S 32 (e)— 
Register maintained under—Entry in—Dispute as to—Decision of—Appeal 
to Privy Council in case of—Right of 

The first respondent, a thekadar registered under the United Provinces 
Land. Revenue Act, 1901, purported to transfer his theka or lease to the 
second and third respondents The second and third respondents then 
applied for mutation of names On notice of that application being given 
to the appellant as the superior proprietor, he objected that the theka had 
been forfeited by the transfer, that the transferees were at most mere 
tenants, and that they were not entitled to be entered either as thekadars or 
as matahatdhars The Assistant Collector upheld that contention and direct- 
ed the second and third respondents to be registered as tenants. The 
first respondent thereupon sued the second and third respondents in the 
Civil Court and obtained a decree by consent declaring that hig gift to 
them was incomplete and that no title passed He then appealed to the 





*P.C Appeal No. 140 of 1927 17th December, 1928, 
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P.C. Deputy Cómmissioner, who ordered the second and third respondents ‘to 
he registered as thekadars That order, on appeal by the appellant, was 
Raja Udit f 
Naraln reversed by the Commissioner, who restored the order of the Assistant 
Singh Collector. On appeal by the first respondent from that order by the 
v. Commissioner, the Board of Revenue, after making the second and third 
Sard respondents parties in the appeal to it, held that the transfer in their favour 
u 


was invalid and directed that the name of the 1st respondent should again 
be entered as thekadar. On appeal to His Majesty in Council from that 
order of the Board of Revenue, held that the appellant had no right of 
appeal to His Majesty in Council. 


AL. 


The dispute was about an entry in the register maintained under cl (a) 
and not under cl (e) of S 32 of the Land Revenue Act, and disputes about 
entries in register maintained under cl. (a) are to be decided, not in accord- 
ance with the provisions of S 42, but in accordance with the provisions of 
S. 40 of the Act, which does not make any of the provisions of the Civil 
Procedure Code applicable. 


Quiaere: Whether S 42 (which applied the provisions of Civil Pro- 
cedure Code to the trial of particular disputes as to certain entries to be 
made in the register maintained under clause (e) of S 32 of the Act) merely 
directs the Collector in the trial of the dispute to observe the provisions 
of the Civil Procedure Code, and does not provide that that procedure 
should he observed as to appeals from his order 


Appeal Ne. 140 of 1927 from an order, dated the 9th Decem- 
ber 1925, of the Board of Revenue of the United Provinces of 
Agra and Oudh, reyersing an order, dated the 21st April, 1925, 
of the Commissioner, Fyzabad Division. 


In the course of their order, dated the 13th August, 1926, 
granting leave to appeal to His Majesty in Council, the Board 
of Revenue observed as follows:— 


“This is an important case and it will be noted that important points 
of taw are involved and that the order of the trial court was reversed by 
the Deputy Commissioner. The Commissioner restored the order of the 
trial Court and this Court reversed the order of the Commissioner Tt 
is argued for the opposite party that the original case being under section 42 
of the Land Revenue Act, the Civil Procedure Code does not apply, as 
the Land Revenue Act is complete in itself and therefore there is no 
appeal at all to the Privy Council The learned counsel admits that this 
is not the case as regards the Oudh Rent Act but he states that why there 
is a right of appeal to the Privy Council under that Act 1s because under 
section 135 the provisions of the Civil Procedure Code expressly apply to 
the Act so far as they are not inconsistent with its provisions But this 
seems to me to confound procedure with substantive rights In this very 
case the right of appeal to the Privy Council in all cases is governed hy 
the provisions of sections 109 and 110, Civil Procedure Code, but the pro- 
cedure is governed by the rules under Order 45 of the same Code T hold 
that sections 109 and 110 govern all rights of appeal to the Privy Council 
and if this particular case falls within the provisions of these sections 
there is undoubtedly a right of appeal to the Privy Council. The case 
certainly falls within these sections The land revenue on the property in 
suit is oyer Rs 2,000 which makes the valuation well over Rs 10,000, at 
even 20 years’ purchase, the ordinary rule of valuation. I hold therefore 
that this appeal lies under the provisions of Section 109, Civil Procedure 

æ Code, read with section 110, Civil Procedure Code, first clause.” 
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The facts of the case, as well as the substance of the 
relevant sections of the United Provinces Land Revenue Act, 
1901, are fully set out in their Lordships’ judgment. 

De Gruyther, K.C. and Ratkes for appellant. 

Dunne, K.C. and Jopling for respondents. 

Dinne, K.C., raised a preliminary objection that the appeal 
to the Privy Council was not competent. 

See the United Provinces Land Revenue Act, HI of 1901, 
section 32 (a). 

[Lord Plullimore refers to the order of the Board of 
Revenue granting leave to appeal, and points out that they state 
that the case was under section 42 of the Land Revenue Act.] 

Section 42 is obviously a mistake for section 40. 

[Sir John Wallis—The Board of Revenue rely on S. 135 
of the Oudh Rent Act, which makes the provisions of the Civil 
Procedure Code expressly applicable to the Land Revenue Act 
so far as they are not inconsistent with its provisions. ] 

[Sir John H/allis—Unless there is some express provision 
of the law making the provisions of the Civil Procedure Code 
as regards appeals to the Privy Council applicable to proceedings 
under the Revenue Act, those provisions of the Civil Procedure 
Code cannot apply. There must be some express statutory pro- 
vision making them applicable. ] 

[Sir Lancelut Saiderson.—The appellant can only come in, 
if at all, under section 109, clause (c) of the Civil Procedure 
Code. ] 

[Sir John Wallts.—Section 109 of the Civil Procedure Code 
does not apply to Revenue Courts at all.] 

[Sir Lancelot Sattderson—Does clause (c) of section 109 
apply only to High Courts, or also to Revenue Courts?] 

[Lord Philltinore.—I gather from the order granting leave 
that the Oudh Rent Act gives a right of appeal which does not 
otherwise exist. ] 

I submit that it would be monstrous that in such summary 
cases there should be a right of appeal to the Privy Council. 

[Lord Phillimore—Is it not equally monstrous that there 
should be an appeal to the Board of Revenue ?] 

Unless there is some statutory authority, there is no appeal 
to the Privy Council. 

[Lord Atkin.—See Ss. 210 and 212 of the Land Revenue 
Act; section 210 gives a right cf appeal from one Court to 
another, and section 212 provides for a second appeal.] 


P.C. 
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[Sir John Wallis—There is a third appeal under section 213 
to the Board of Revenue. ] 

[Lord Salvesen.—Is not this Act (the Land Revenue Act) 
exhaustive of all the right of appeal ?] 

[Lord Salveset—Is this the first occasion in which the 


jurisdiction of the Privy Council is invoked ?] 


Yes. 

[Lord Phslltmore—You must admit, Mr. Dunne, that 
there are ‘certain cases in which appeals from the Board of 
Revenue lie to the Privy Council. Under what provisions would 
they come in?] 

They would be under the Civil Procedure Code. 

[Lord Phillimore refers to Rani Bijas Raj Kitwar v. Jai 
Indar Bahadur Singh. 

[Sir Lancelot Sanderson.—Was the question raised in that 
case whether or not there was a right of appeal to the Privy 
Council ?] 

[Lord PMillimore—Sir Joh: Edge wrote the judgment 
there. ] 

It was a case under the Oudh Rent Act. 

[Lord Salvesen—The competency of appeal in that case 
Was apparently not raised. ] i 

My submission is that the Land Revenue Act is exhaust- 
ive and self-contained, and contains express provisions for 
appeals up to the Board of Revenue, but no provisions for 
appeals from the Board of Revenue. I rely on Lord Mac- 
naghten’s judgment in Ratigoon Botatoimg Co., Lid. v. The 
Collector, Rangoon, a case under the Land Acquisition Act. 
His Lordship says that there mus: be a statutory enactment to 
confer a right of appeal. The Legislature had to pass a special 
Act later on, making appeals possible in such cases. I also rely 
on Tata Iron ad Steel Co. yv. Chief Revenue Authority, Bom- 
bay," a decision under the Income-tax Act. Here also it was 
likewise held that in the absence of statutory authority an appeal 
to the Privy Council was not competent, and the Legislature 
afterwards amended the Act so as to confer an express right of 
appeal. ; 
[Lord Atkin—lIn these summary proceedings under the 
Land Revenue Act, the question simply is, whether A or B is 

1 (1922) L R. 49 I.A. 262: 1.L.R. 44 A. 435: 43 M.L.J. 682 (P.C) 


2. (1912) L.R. 39 I.A. 197: I.L.R. 40 C. 20 23 M.L.J. 276 (P.C). 
3. (1923) L.R. 50 I.A. 212: I.L.R. 47 B. 724: 45 M.L.J. 295 (P.C). 
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prima facie in possession. Suppose after the decision of the 
Board of Revenue, we decide the question, the aggrieved party 
starts right away with a suit in India for a declaration that the 
decision of the Privy Council as to prima facie possession was 
wrong, and the case again comes up ultimately before the Privy 
Council. That would rather be a startling procedure.] 

[Lord Phillimore.—I have recollection we have heard 
appeals from Baluchistan, where the Civil Procedure Code did 
not apply.] 

Jopling followed. 

De Gruyther, K.C., in reply to the preliminary objection. 

By virtue of the Oudh Rem Act, the provisions of the 
Civil Procedure Code are applicable, and therefore there is an 
appeal to the Privy Council. 

[Lord Phillimore refers to Rani Biyas Raj Ktmwar v. Jai 
Indar Bahadur Singh’ and Parbati Kunwar v. Deputy Com- 
missioner of Kheri.*] 3 

See also Bishun Nath Saran Singh v. Shankar Bahadur 
Singh," a decision of the Board cf Revenue. 


Reference was made to Masteshar Parshad v. Muhammad 
Ewas Ali Khan“ as to the respective jurisdiction of the Civil 
and Revenue Courts. 


17th December, 1928. Their Lordships’ judgment was 
delivered by 


Sır JOHN Wa tis.—In this case the Board of Revenue of 
the United Provinces granted Raja Udit Narain Singh, since 
deceased, who will be referred to as the appellant, leave to appeal 
to His Majesty in Council from their order directing that the 
first respondent, Shaikh Mubarak Ali, should be re-entered on the 
register maintained by the Revenue authorities under the United 
Provinces Land Revenue Act III of 1901, as a thekadar or holder 
of a permanent but not transferable lease in a village of which 
the appellant was the proprietor. 


The first respondent had purported to transfer his theka or 
lease to his son and grandson, the second and third respondents, 
with the object, it was alleged, of defeating the rights of succes- 





1 (1922) L R. 491 A. 262: I. 


L R. 44 A 435: 43 M.L.J. 682 (P.C). 
4 (1918) L.R. 45 I.A. 111. L.L.R. 
1 
R 


A. 541 35 M.L.J. 525 (P.C). 
(1924) 1 J. 687. 
A. 394: 19 M.L.J. 442 (P.C). 


5. 
6. (1909) L.R. 36 I.A. 114: I.L. 
R—3 


. 31 
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sion of his other heirs under the Muhammadan Law. On their 
application for mutation of names they were erroneously entered 
as pukhtadari tenants, a term applicable to tenants holding under 
a sub-settlement. They then applied that they might be entered 
as matahatdars, a description applicable to under-proprietors or 
persons holding a heritable and transferable right in the land as 
defined in clause (15) of section 4 of the United Provinces Land 
Revenue Act III of 1901. The revenue authorities corrected 
the register but entered them as thekadars, the description under 
which their transferor, the first respondent, had been entered. 


They then applied to the Assistant Collector who ordered 
notice to go to the appellant as the superior proprietor. The 
appellant appeared and objected that the permanent lease had 
been forfeited by the transfer and that the transferees were at 
most mere tenants. The Assistant Collector upheld this con- 
tention and directed them to be registered as tenants (which, as 
will be seen, means tenants of the lands actually cultivated or 
otherwise oceupied by them), that is to say, he upheld the 
appellant’s contention that the theka had been forfeited and 
that they were not entitled to be entered either as thekadars or 
as matahatdars. 


The first respondent thereupon sued the second and third 
respondents for a declaration that his gift to them was incomplete 
and no title had passed, and obtamed a decree by consent. He 
then appealed to the Deputy Commissioner who ordered the 
second and third respondents to be registered as thekadars This 
order, on appeal by the appellant here, was reversed by the 
Commissioner, who restored the order of the Assistant Collector. 
The first respondent then appealed to the Board of Revenue, 
who, after making the second and third respondents, parties 
here, respondents in that appeal, held that transfer in their 
favour was invalid and directed that the name of the first res- 
pondent should again be entered as thekadar. It was from this 
order that the appellant obtained leave to appeal to His Majesty 
in Council. 

At the hearing before their Lordships, Mr. Dunne took a 
preliminary objection that no appeal lay, and Mr. de Gruyther, 
for the appellant, contended that the order under appeal had 
been made in the course of an inquiry as to “a dispute respecting 
the class or tenure of any tenant” within the meaning of sec- 
tion 42 of the Land Revenue Act, as to which it is provided that 
the Collector in the trial of the dispute is to observe the proce- 
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dure prescribed for cases of a similar kind for the trial of suits 
under the Oudh Rent Act III of 1886. As by section 135 of 
the Oudh Rent Act, save as otherwise provided, the provisions 
of the Code of Civil Procedure are applied to all suits and po 
ceedings under that Act, Mr. de Gruyther contended that the 
provisions of the Code as to granting leave to appeal to His 
Majesty’s Council were applicable to the present case. For the 
respondents it was contended that section 42 was not appli- 
cable, and, even if it were, it merely directed the Collector in 
the trial of the dispute to observe the provisions of the Civil 
Procedure Code, and did not provide that that procedure should 
be observed as to appeals from his order. 


It is unnecessary to deal with the latter contention because, 
in their Lordships’ opinion, the dispute was about an entry in 
the register maintained under clause (a) and not under cl. (e) 
af section 32, and because disputes about entries in register main- 
tained under clause (a) are to be decided, not in accordance with 
the provisions of section 42, but in accordance with the provisions 
of section 40, which does not make any of the provisions of 
the Civil Procedure Code applicable 


These sections are to be found in Chapter III of the Land 
Revenue Act, “Maintenance of Maps and Registers,” and come 
under the sub-heading “Registers.” Section 31 requires lists 
to be prepared and maintained of all revenue-paying mahals, or 
revenue divisions, specifying the revenue assessed and the person 
by whom it is payable, and also of all revenue-free mahals. Then 
comes section 32, which provides that for every mahal or village 
in a mahal there is to be a record-of-rights, which is to include 
the following registers :— 

(a) a register of all the proprietors in the mahal, including the 


Proprietors of specific arcas, specifying the nature and extent of the 
interest of each; ee 


(5) in Oudh, for all mahals or pattis held in sub-settlement or under 
a heritable non-transferable lease, the rent payable under which has been 
fixed by the Settlement Officer or other competent authority, a register of 
all the under-proprietary co-sharers or co-lessees, specifying the nature and 
extent of the interest of each of them. 


(c) in Oudh, a register of all othe under-proprietors in a mahal, and 
all other lessees whose gents have been fixed by a Settlement Officer, or 
other competent authority, specifying the nature and extent of the interest 
of each of them; A 

(d) a register of all persons holding land revenue free, specifyjng the, 
nature and extent of the interest of each, 

(e a register of all persons cullivating or otherwise occupying land 
specifying the particulars required by section 55. 5 
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Explanation —In this section the words ‘‘proprietor’’ and ‘‘under- 
proprietor’? include a person in possession of proprictary or under-proprietary 
rights under a mortgage or lease. 

Now a thekadar, who is referred to in section 3, clause (10) 
of the Oudh Rent Act as “a person to whom the collection of 
rents in a village or portion of a village has been leased by the 
landlord” is clearly a person in pcssession of proprietary rights 
under a lease within the meaning of the explanation, and so 
to be entered in the register of proprietors under (a); and it 
is also clear that the dispute between the appellant the proprietor 
and the respondents was, whether after the transfer by the first 
respondent to the second and third respondents the theka had 
not been forfeited so that neither the first respondent, the trans- 
feror nor the second and third respondents were entitled to he 
entered in that register. 


It is also clear that merely as thekadars they would not be 
entered in register (¢) as contended for the appellant. S. 55 
provides thatethe register maintained under (e) shall specify as 
to each tenant the nature and class of his tenure as determined 
by the Oudh Rent Act and the rent payable by the tenant, and 
shall also specify the proprietors or under-proprietors (if any) 
holding land as str (or home farm land), or cultivating land, 
not being str, otherwise than as tenants, and stating with regard 
to the latter class of lands the number of completed years during 
which they have been so cultivated. It is clear, therefore, that 
proprietors and under-proprietors and those claiming under 
them by lease or mortgage are not to be entered in this register, 
except in so far as they themselves actually occupy or cultivate 
land in the village, and that it cannot otherwise include persons 


in possession of proprietary rights under a mortgage or lease 
such as a thekadar. 


It has next to be considered how disputes as to entries in 
register (a) are to be decided. Section 33 requires the Collector 
to record in the registers all changes that may take place and 
any transaction that may affect any of the rights and interests 
recorded. And under section 34 every person obtaining pos- 
session by transfer of any proprietary right in a mahal, or part 
of a mahal, or the profits thereof, or in any specific area therein, 
which is required to be recorded in registers (a) to (d) of sec- 
tion 32 is required to report the transfer, and no Revenue Court 
is to entertain a suit or application by him until he has done so. 
If there is a dispute about the transfér section 35 requires the 
Tahsildar to refer the case to the Collector, who is to dispose 
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of it after deciding the dispute in accordance with the provisions 
of section 40. 

Section 40 provides that all disputes as to entries in the 
annual registers are to be decided on the basis of possession, 
and if the Collector cannot satisfy himself as to which party is 
in possession, he is to ascertain by summary inquiry who is the 
person best entitled to the property and shall put such person 
in possession, but no order as to possession under this section is 
to bar anybody from establishing his right to the property in any 
Civil Court; and it is further provided by section 44, that no 
entry or decision under section 40 is to affect the right of any 
person to claim and establish in the Civil Court any interest in 
land which requires to be recorded in the registers (a) to (d) 
of section 32. 

It is in their Lordships’ opinion clear that all the Collector 
could do besides amending the icgister after the summary in- 
quiry under section 40 was to put the successful party into pos- 
session, and that his order would not debar the unsuccessful 
party from asserting his rights hy suit in a Civil Court. It is 
therefore not surprising that there is no provision of law making 
the summary inquiry under section 40 subject to the Civil Pro- 
cedure Code so as to render the order made by the Board of 
Revenue in such an inquiry appealable to His Majesty in Council. 

In this view it is unnecessary to consider the effect of the 
provisions of section 42, which applies the provisions of the Civil 
Procedure Code to the trial of particular disputes as to certain 
entries to be made in the register maintained under clause (¢)— 
apparently because under section “4 the decision is to be binding 
on Revenue Courts which have exclusive jurisdiction in suits 
relating to the same matter. 


In their Lordships’ opinion the appellant has failed to show 
any right to appeal to His Majesty in Council, and the appeal 
should be dismissed with costs, save only that the costs of 
preparing and lodging the respondents’ case must be borne by 
the respondents themselves, as the objection was only taken at 
the hearing. Their Lordships will humbly advise His Majesty 
accordingly. : 

Solicitors for*appellant: T. L. Wilson & Co. 

Solicitor for respondents: H. S. L. Polak. 


Ky, R Appeal dismissed. 


P. C: 
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[FULL BENCH.] 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT:—MR. Justice KUMARASWAMI SASTRI, MR. 
Justice RAMESAM AND Mr. Justice REILLY. 


Guruswami Pillai and another .. Appellanis* 
v. 
Virabhadra Tavulkaran and another .. Respondents. 


Letters Patent (as amended)—Cl (36)—A pplicability of, to pending 
cases 


Clause (36) of the Letters Patent as amended applies to all pending 
cases. 


Appeal under clause (15) of the Letters Patent against the 
judgment of the Honourable Mr. Justice Odgers, dated 13th 
March, 1925 and passed in S.A. No. 453 of 1922 preferred to 
the High Court against the decrce of the Court of the Sub- 
ordinate Judge of Tanjore in A.S. No. 25 of 1921 (O.S. No. 34 
of 1917, District Munsif’s Court. Tiruvadi). 

A. Krishnaswami Aiyar and K. Balasubra/manya Aiyar 
for appellants 

| K. V. Krishnaswami Aiyar and V. Sunderam Atyar for 
respondents. 

The Court (Jackson and Thiruvenkatachariar, JJ.) made the 
following 

OrvDER.—Before deciding this case it is necessary to call for 
a finding from the Lower Appellate Court on the third issue 
drafted in the remand judgment of 20th January, 1919, vis., 
“whether the defendants failed to render services of periamelam 
and chinnamelam to the temple mentioned in the plaint even 
after the receipt of their emoluments due to their offices’’? 

The Subordinate Judge of Tanjore will submit a finding on 
tHe aforesaid issue within one month from the date of this order, 


land ten days are allowed for filing objections to the said finding. 


In compliance with the above order the Subordinate Judge 
of Tanjore submitted the following 

Fraprnc —I hold that the defendants were not prevented 
from doing service by the plaintiffs but they wilfully ceased to 
render service and I find the issue in the affirmative. 

A. Krishnaswami Aiyar and K. Balasubrahmaya Atyar for 


‘appellants. 


V.*Sundaram Aiyar for respondents. 





*LPA No ZŒ of 1925. 26th February, 1929. 
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The Court (Jackson and Thiruvenkatachariar, JJ.) deli- 
vered the following 

JUDGMENTS. Jackson, J. —Plaintitfs, the trustees of a Hindu 
temple, sued defendants, professional drummers, in ejectment. 
They alleged that in 1880 the trustees by oral agreement allow- 
ed defendants to live in a terraced house belonging to the temple 
rent free on condition of playing their drums in the temple. They 
had ceased playing and should be made to deliver over the 
house. 

The defendants stated that there was no oral agreement 
but a registered one under which the trustees granted the defend- 
ants, in return for their service, the house-site and superstruc- 
ture, and the produce of a fourth share in the village. The 
terraced and.a thatched house were erected by themselves. 

The plaintiffs then gave up their attempt to pretend that 
the superstructures belonged to the temple, endorsing on the 
plaint that the claim was abandoned. Whereupon the District 
Munsif summarily disposed of che suit on the pleadings, giving 
the plaintiffs the site of the buildings, which he allowed the 
defendants to remove. 

The defendants appealed, and the Subordinate Judge found 
that the oral agreement set up in the plaint was no more valid 
than the claim to the houses, but he rehabilitated the suit on the 
defendants’ document Exhibit [, and on the fiction that plain- 
tiffs were suing defendants for contravening its provisions, he 
remanded the suit for further trial upon three new issues: 
whether plaintiffs possessed the lands appertaining to defend- 
ants’ fourth share with defendants’ consent, whether plaintiffs 
paid the emoluments due to defendants until the defendants 
failed to render service, and whether after receipt of these emo- 
luments defendants failed to render service. These are all 
questions of fact, and it has now heen found that plaintiffs pos- 
sessed the land with defendants’ consent, that admittedly the 
plaintiffs are not giving the defendants the entire income of the 
lands, and defendants wilfully ceased to render service. The 
last finding was not originally recorded in the Lower Appellate 
Court. The learned Subordinate Judge confined himself to 
finding: 

“*So_ long as thé plaintiffs have not established that they have as 
provided for in Exhibit I, paid to the defendants the entire income of the 
quarter pangu of lands, they are not entitled to find fault with them for 
failure to perform services.’? ` 

He gave no finding upon issue 3 which was obtained by 
ourselves at the plaintiffs request, because when the Second 
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Appeal was heard by Odgers, J, he observed that there was no 
finding that the default was wilful, and rather seemed to assume 
the negative. 


Now that we have got this finding, I do not think it betters 
tie plaintiffs’ case. If they refuse to pay defendants the entire 
income stipulated in Exhibit I they cannot complain of default 
in service. They seem to have realised that under Exhibit 1 
they had no case, else they would not have elected to sue upon 
false pleas. As the learned Subordinate Judge observes there 
is a bona fide dispute between the parties over the amount to be 
paid; and, until that is settled, piaintiffs cannot claim a prefer- 
ence, saying that however much the remuneration may be with- 
held, the drumming must never he interrupted. 

I do not think that we can reopen the second issue at this 
stage nor was it ever suggested when we were asked to send 
down for a finding upon issue 3. And I do not see how, if we 
did reopen the issue, the decision in a small cause suit by the 
same ‘Munsifeas the one who in the first instance mishandled 
this original suit, would help us. His judgment is not upon 
the record, and would hardly be relevant; nor do we know what 
were the pleadings. 

Accordingly the appeal will have to be dismissed with costs. 

In this view the translation oi Exhibit I becomes an academic 
question, but I may observe that the rendering which our tran- 
slator pronounces the more probable seems to me also to be more 
suitable to the context. If the document is only dealing with 
a thatched superstructure it seems unnecessary to have troubled 
to enter it at all. The right on eviction to retain the poles and 
thatch was worth very little. 

On the other hand to have promised a permanent dwelling 
site is not an unlikely bargain for the trustees to have made, if 


thaw race bined nnt ta tt ta find Amimmerc: and they may evan 
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not prevented from doing service hy the plaintiffs but they wil- 
fully ceased to render service. The question whether the defend- 
ants were paid their emoluments in full up to the date of their 
ceasing to render service is also concluded so far as the present 
case is concerned. On that question the judgment in Small 
Cause Suit No 487 of 1919 which was referred to on both sides 
is conclusive. The defendants preferred a revision petition 
against that judgment and that petition was heard by Odgers, 
J, along with the Second Appeal and was dismissed. It was 
argued for the respondent that the Small Cause Suit brought 
by the plaintiffs proceeded on the basis that the defendants 
were to be paid a fixed salary at 40 kalams of paddy for the 
year in question for their services to the temple, whereas under. 
Exhibit I they are entitled to the whole of the net produce from 
the lands given to them under that document. If the 40 kalams 
did not represent the net produce from the lands, it was cer- 
tainly open to the defendants to have raised that plea in the suit. 
The written statement filed by the defendants has.not been filed 
in this case and it is not clear from the judgment whether that 
plea was raised or not. Be that as it may the finding that the 
defendants were fully paid for their services till April 1916 
when they ceased to render services is now concluded by that 
decree and emphatically so because the plaintiffs got a decree 
against the defendants on the footing that the defendants had 
been overpaid 10 kalams for that period. It is thus clear upon 
the findings that without any default on the part of the plaintiffs, 
the defendants have wilfully ceased to render services from April 
1916 and the question we have therefore to consider is whether 
for that reason under the terms cf Exhibit I the plaintiffs are 
not entitled to possession of the sites sued for. Whatever might 
have been the case stated by the plaintiff in the plaint, the trial of 
the suit has throughout proceeded on the basis that the mutual 
rights of the parties are governed by Exhibit I and that is also 
the basis on which Odgers, J., proceeds in his judgment. The 
parties, however, are not agreed as to the right interpretation 
of Exhibit I in so far as it bears on the question before us. 
The plaintiffs say that under Exhibit I the defendants are en- 
titled to the occupatjon of the sites only so long as they render 
services to the temple and that they are not entitled to continue 
in occupation when for wilful default on their part their services 
are dispensed with The defendants on the other hand contend 
that so far as the sites afe concerned Exhibit I gives the same to 
them absolutely and that even if their se vices are dispensed with 
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the trustees of the temple can only resume the 10 mahs of land 
given to them as emoluments for the office but not the sites in 
question. It has to be observed that the language of this part of 
Exhibit I is far from clear. It is certainly capable of both inter- 
pretations. That being so we have to see what the parties really 
intended with reference to the circumstances of the case. Ex. | 
evidences an agreement entered into by the trustees of the 
temple with one Ramaswam: for the performance by him and 
his successors of the services of pe:iamelam and chinnamelam in 
the temple. Ramaswami and his successors are to perform those 
services regularly and as remuneration therefor they are to enjoy 
the income from 10 mahs of land appertaining to the temple’s 
quarter pangu in the village. The sites in question are referred 
to in the document as appertaining to the said quarter pangu. 
On a portion of the said site there was then a thatch- 
ed shed. Ramaswami was to occupy the shed and he was 
also given the liberty to put up a superstructure on the vacant 
portion of the site for the chinnamelam. Under the terms of 
Exhibit I neither Ramaswami nor his successors could be dis- 
possessed either of the lands or of the sites so long as they per- 
formed the services and did not commit any wilful default in 
the performance of the services Having regard to these con- 
siderations we have to see which of the two interpretations 
regarding the clause relating to the consequences of default has 
to be preferred If the terms of the document are clear no 
doubt effect must be given lo the plain meaning of the words, 
but according to the Chief Interpreter of this Court whose tran- 
slation of the document is set out by the learned Judge the ex- 
pression ‘“Manaikattu Kattukoppu” is ambiguous. It may be 
interpreted in two ways as he says. either as a compound word 
in which it will mean superstruclure on the land or as separate 
words which may mean site arc superstructure. If it was 
intended to give away the site alsu absolutely the correct way of 
expressing it would be “Manaikkattum Kattukkoppum.” When 
it is remembered that the sites also appertain to the quarter 
pangu which the temple owns in the village being appurtenant 
to the 10 mahs of nanjas and purjas, the extent of the said 
share and that both the lands and the sites were given as remune- 
ration for the office to be held so long as the services were 
performed, it would be difficult to sustain the defendants’ case 
that the site which was intended for the residence of the service- 
holder was placed on a different footing trom the rest of the lands 
with the income of which he was to maintain himself. Both 
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‘were equal appanages of the office. We have also to remember 
that the grantors are the trustees of the temple who had no right 
to alienate any property of the temple absolutely though it was 
competent to them to make a grant of the lands to be enjoyed 
by the service-holder so long as he continucs to hold the office. 
If the defendant’s construction is to be adopted and there was 
so far as the site is concerned an absolute grant of the same to 
him irrespective of his continuing to perform the services or 
not, the result will be that even if he commits default on the 
very next day he could not be turned out of the sites. In my 
opinion it is hardly conceivable that such an intention could 
be imputed to the trustees. Tt 1s argued for the respondents 
that there was a separate consideration for the grant of the sites 
absolutely, because Ramaswami who had till then been living 
in a different village was brought over by the trustees to this 
village for the performance of services in the temple. But no 
such plea is raised in the written statement or in the issues nor 
was that point put forward before Odgers, J. I, do not there- 
fore think that the respondents can be allowed to raise any 
such point now. 


Lastly it is contended for the respondent that the suit 
should have been dismissed because the plaintiff suppressed 
Exhibit T and brought the suit on a false case of oral agree- 
ment. No doubt the trial Court might have so disposed of 
the case But it did not. On the other hand, issues were 
framed and the suit was tried on the footing that the agree- 
ment between the parties was as set out in Exhibit I and on 
that basis the case has been tried throughout. It is with refer- 
ence to the terms of Exhibit I that Odgers, J., has given his 
judgment. It is therefore far too late for the respondent to 
raise that point now Reading the learned Judge’s judgmerit 
it seems to me that his conclusion might have been different if 
he had the finding which we now have that there was ‘wilful 
default on the part of the defendants. In my opinion, the 
defendants are not entitled to keep possession of the sites even 
after their services have been rightly dispensed with 

One other point was raised on behalf of the respondent, 
vis., that they shouid be awarded compensation for the super- 
structure which they subsequently put up on the site. What- 
ever merits there may be in this point, it has to be observed 
that it is raised for the first time before us and we should be 
very loath to entertain a question at this stage which involves 
a further investigation as to facts. Moreover the defendants in 
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this case admittedly knew that the only title they had to the land 
is under Exhibit I and they cannot claim any equity contrary 
to the terms of Exhibit I. I am therefore of opinion that the 
defendants cannot be allowed to raise that point now. 

In the result I would set aside the judgment of Odgers, J. 
and of the Lower Appellate Court and restore the revised decree 
of the District Munsif, dated the 14th August, 1920, except as 
to costs and subject to the following modification, vig, that the 
defendants are given three months time from the date of the 
receipt of this decree by the Court of the District Munsif for the 
removal of the superstructure they have put up on the suit lands 

As to costs as the plaintiffs brought the suit suppressing Ex- 
hibit I, I disallow their costs up to the date of the revised decree 
aforesaid of the District Munsif, and direct the defendants to pay 
the second plaintiff his costs incurred subsequently in the Lower 
Appellate Court and in this Court. 

By Courr. Jackson, J.—The presumable object of> the 
revised Letters Patent is to treat as finally settled all points upon 
which the Judges hearing the Letters Patent Appeal were agreed, 
and only refer to the third Judge the points upon which they 
differed. It is therefore more important clearly to state the 
points of agreemént than the points of difference. 

In this suit we are agreed that it must be decided on the 
question of law each party has fulfilled his obligations under 
Exhibit I. Beyond that I doubt if there is any agreed point 
which can be taken as settled. 

As for points of difference Jackson, J., considers that the 
Subordinate Judge in the first Appeal rightly decided the case, 
Thiruvenkatachariar, J., considers that he wrongly decided it. 
Jackson, J., considers that Remand Issue 2 was decided by the 
Sub-Judge and is now closed. Thiruvenkatachariar, J., con- 
siders that it is open. 

Assuming that it is open, Thiruvenkatachariar, J., con- 
siders that it is settled by the judgment of the District Munsif, 
Tiruvadi, in S.C.S. No. 487 of 1919. Jackson, J., considers 
that judgment to be irrelevant. Thiruvenkatachariar, J., con- 
siders that the finding on Remand Issue 3 is also decisive on 
this question that on that finding it lay on the defendants to 
make out a justifiable cause for their default in rendering service 
and in that they failed. 

-As regards the interpretation of Exhibit I, Thiruvenkata- 
chariar, J., holds that manakat kattu koppu means site-super- 
structure or superstructure on site. 
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of appeal which existed once cannot be taken away by an Act 
unless it is expressly retrospective. The only logical effect of 
applying that principle should be that if two Judges hear a case, 
deliver their judgments and for some reason the senior Judge’s 
judgment prevails, then the right of appeal which existed before 
to a Bench of three Judges is not taken away and continues to 
exist, but the effect of the amended clause (36) of the Letters 
Patent is not to deprive the right of appeal but to change the 
procedure as to what two Judges should do when they find that 
they are about to differ The clause says that the question shall 
be referred to a third Judge. To argue that the two shall con- 
tinue to deal with the case as under the old clause and that, when 
their judgments are delivered, the rule that the senior Judge’s 
judgment should prevail should still apply is to argue that a rule 
of procedure which ceased to exist must be applied so as to enable 
the party in whose favour the senior Judge’s judgment is to put 
the opposite party to the necessity of an appeal and thereby to 
have the chagce of that judgment not being appealed against. 
To insist on the application of such a procedure is really to say 
that a party has a vested right in two Judges continuing the old 
procedure and not referring to a third Judge. Now it is well 
established that a party can have no vested right in a mere right 
of procedure. Here what the respondent wants is not the right 
of appeal, for it is not he that loses the right of appeal. He 
wants certain procedure to be followed so as to put the opposite 
party to the necessity of appealing. In Attorney-General 
v. Sillem,” the questions were whether the right of appeal can 
be created by a tribunal or by legislative authority only and 
secondly whether a new right of appeal would affect existing 
suits. On the first question, the noble Lords differed but on 
the second question Lords Westbury, Cranworth and Wensley- 
dale expressed their opinions. Lord Westbury observed: 


“Tt was strongly contended by the respondents that even if the 
Barons of .the Exchequer had power to make the rules in question, they 
had no power to make them apply to pending proceedings, and that the 
attempt to do so was unjust 


“* This argument 18 not, in my opinion, well founded.’’ (Page 727.) 
. . Lord Cranworth was of the same opinion. (Pages 735 
to 737). i 

. Lord Wensleydale expressed himself more. explicitly: 


s . I think that if it were an alteration in the mode of proceed- 
ing only, to the prejudice of the claimants, thę objection would not prevail. 


5. (1864) 10 H.L.C. 704. 11 E.R. 1200. - 
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ing to act in the discharge of their official duties. The object 
obviously is to protect responsible public servants against the insti- 
tution of possibly vexatious criminal proceedings for offences 
alleged to have been committed by them while they were acting 
or purporting to act as public servants. The policy of the legis- 
lature is, we conceive, to afford adequate protection to public 
servants, to ensure that they are not prosecuted for anything 
done by them in the discharge of their official duties without 
reasonable cause and, if sanction is granted, to confer on the 
Local Government, if they choose to exercise it, coniplete control 
of the prosecution. We can see nothing in these precautions to 
which the public at large can legitimately take exception and 
consider that the sub-section should be construed as widely as it 
has been framed. lf the policy of the legislature has been to 
afford a reasonable protection to public servants against vexa- 
tious charges arising out of the performance by them of their 
official functions, it has not been conspicuously successful. By 
a series of judicial decisions that protection has been refined 
down to the vanishing point. A learned Judge òf this Court, 
Seshagiri Aiyar, J., remarked in Sankaralinga Tevan v. Avudai 
Ammal: : 

“If this argument is pushed to its logical conclusion, nu public ser allt 
or Judge can have the safeguard of a sanction, as it 18 not within the powers 
conferred upon such an officer to commit an offence Any offence committed 
by such a person must prima facie be beyoud his ofhcial rights and duties. I 


do not think that such a result is the necessary consequence of the language 
employed by the legislatrue.’’ 


And yet that is the effect of some of the decisions that the 
commission of an offence being no part of a public servant’s 
duties, no sanction is required for his being prosecuted for an 
offence alleged to have been committed by him while he was 
discharging or purporting to discharge those duties. The lan- 
guage of S. 197, Criminal Procedure Code, does not, in vur 
opinion, afford any justification for such a construction. 


- Numerous decisions have been cited on the point. Most of 
them turn on the wording of the corresponding sections in the 
Codes of 1882 and 1898. In this connection we endorse the cri- 
ticism of Mitra in his commentary on the present Criminal Pro- 
cedure Code, see page 521 of the 6th edition: 


‘* These cases, though correctly decided under the old Codes, would Le 
of no authority now, as the language of the present section materially differs 
from the language of the old law. Under the present section ıt will not be 
necessary to decide whether the fact of the accused being a Judge oma public 
servant was a necessary clement in the offence or whether the offence was one 


` 


ot 





1. (1916) 35 I.C. 826. 
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which could not have been equally committed by a private person These nice 
questions would no longer arise; if it 19 found that the Judge, Magistrate 
or public servant has committed an act at a time when he was doing (or 
purporting to do) an, offical duty, this will be sufficient to attract the pro- 
visions of this section. In other words, the legislature has now given a 
greater protection to the officers concerned than it did under the old 
section.’ 

At the same time, we would express a doubt whether the 
legislature, when it departed, in the Codes of 1882 and 1898, 
from the language of the Code of 1872, really intended to 
diminish the protection afforded to public servants by S. 466 
of that Code. It is not permissible for us, in attempting to 
interpret S. 197 of the present Code, to rely on the Statement 
of Objects and Reasons that led to its modification but it 
is of some significance as indicating what view the Legislature 
took of section 466 of the Code of 1872 and with what inten- 
tion section 197 in its present form was framed. As stated, 
the intention was “to amplify the words with the object of 
rendering the section clear, reverting rather to the wording 
of the Code vf 1872.” The inference appears to be that the 
legislature had not intended in the Codes of 1882 and 1898 to 
abandon the policy of the Code of 1872, but, finding that its 
intention had been misinterpreted by the Courts, decided to go 
back to that Code. 

The leading Madras case The Municipal Commissioners 
for the City of Madras v. Major Bell* was decided with refer- 
ence to the Code of 1898. Major Bell, who was a public servant, 
was prosecuted for having, in his official capacity, brought timber 
into the City without the statutory license. The Bench over- 
ruled the plea that sanction was necessary 


“as the offence charged was not one which could be committed only by a 
public servant, nor did ıt mvolve as onc of its elements that ıt had been 
committed by a public servant ”? 
ln arriving at this conclusion, they attached the greatest 
importance to the difference in language between section 466 of 
the Code of 1872 and section 197 of the Code of 1898, admit- 
ting, at the same time, that, if they had to apply section 466 to 
the facts of the case, they would have been obliged to arrive at 
exactly the opposite conclusion. Section 466 read as follows:—— 
CA complaint of au offence committed by a puBlic servant in his capa- 
city as such public servant, of which any Judge or any public servant 
not removable from his office without the sanction of the Government is 


accused «as such Judge or public servant, shall not be entertained against 
such Judge or. public servant, except with the sanction or under the direc- 





2, (1901) I.L.R. 25 M. 15. 
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tion of the Local Government, or of some officer empowered by the 
Local Government, or of some Couri or other authonty to which such 
Judge or public servant is subordimate, and whose power so to sanction 
or direct such prosecution the Local Government shall not think fit to 
limit or reserve. No such Judge >r public servant shall be prosecuted 
for any act purporting to be done by him in the discharge of his duty, 
unless with the sanction of Government ’? 


Its effect was considered by Pontifex and Field, JJ., in an 
unreported case which is referred to in Nando Lal Basak v. 
Mitter? They decided, on the facts, that the second 
paragraph of the section applied and that sanction was 
necessary. As regards the first paragraph, they thought that 
it “was intended to apply to those cases in which the offence 
charged is an offence which can be committed by a public servant 
only, cases, that is, in which being a public servant is a neces- 
sary element.” 


In other words, prosecution for all offences alleged -to 
have been committed by public servants purporting to act as 
such required sanction, while prosecutions for Al but a very 
limited -class of offences alleged to have been committed by 
public servants when acting as such did not. With great res- 
‘pect, we think, that the legislature when it decided to re-enact 
the provisions of section 466 took a more correct view of what 
that section was intended to mean. Where, in the present sec- 
tion 197, it used the words “while purporting to act in the dis- 
charge of his official duty,” it was, in effect, reproducing the 
second paragraph of the old section. When it used the words 
“while acting .... in the discharge of his official duty,’’ it 
was recasting the first paragraph in a clearer and more com- 
pendious form. As we have stated already, we think it pro- 
bable that the legislature, though it adopted a different phraseo- 
logy in 1882 and 1898, never intended to depart from the policy 
it had laid down in 1872 and explicitly reverted to it in the pre- 
sent Code, because that policy had been nullified by a series of 
judicial decisions. We will refer to only one other case, which 
was decided with reference to the present Code. In Stvarama- 
krishna Aiyar v. Seshappa Naidu * Curgenven, J., held that the 
offence contemplated by section 197 “must contain an element 
necessarily dependent upon the offender being a public servant.’’ 
We are of opinion that that is too limited a construction of the 
section. The question is not as to the nature of the offence, but 
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whether it was committed by a public servant acting or purporting 
to act as such in the discharge of his official duty. We hold 
that, if the offence alleged was committed by the public servant, 
while he was actually engaged in or purported to be engaged in 
the discharge of his official duty, sanction is required. Assum- 
ing that In re, Gulam Muhammad Sharif-ud-daulah® was wrongly 
decided, as the law then stood, the decision would certainly 
he correct in our judgment as the law now stands. 


It only remains to apply this principle to the facts of the 
present case. The complainant’s story is that the Village Magis- 
trate sent his Talavari to fetch her in connection with a case 
before him, in which she had not appeared, told her that “for 
not appearing when summons was sent to her, he sentenced her 
to imprisonment in the chavadi,” and he confined her in his 
chavadi, the place where the persons he sentences are by Jaw 
to be confined. It is clear that—assuming all this to be true— 
he was purporting to act in the discharge of his duty as a Village 
Magistrate. “Sanction for his prosecution was therefore neces- 
sary. We quash the proceedings. It will, of course, be open to 
the complainant, if and when she obtains sanction from the 
proper authority, to file a fresh complaint. 


N.S. Proceedings quashed, « 


[FULL BENCH. ] 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

[Ordinary Original Civil Jurisdiction. ] 
PRESENT:—MR. JUSTICE KUMARASWAMI SASTRI, MR. 
Justice Opcers AND MR. JUSTICE WALLACE, 
Vellanki Lakshmi Narasayamma Rao Bahadur 
(Sree Raja), Zamindarini of Tiruvur ne Assessec* 

v. 

The Commissioner of Income-tax, Madras .. Referring Officer. 


Income-tax Act (XI of 1922), S 2 (1)—Agricultural income under 
—Will—Legacy under—Sum of money payable as—Liability for assessment 
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By his will, a deceased Hindu appointed his wife as the executrix, 
gave her a life-estate in his property and directed her to give each of his 
daughters, petitioner and another, a sum of Rs 600 per month. That sum 
was nof paid and,it fell into arrears The petitioner accordingly obtained 
a decree for Rs. 80,000 being the total of the said arrears 


Held, that the legacy of Rs. 600 per mensem payable under the will 
was not agricultural income as defined in S. 2, cl (1) of the Income-tax 
Act, and was therefore not exempt from the payment of income-tax under 
the Act. 

Case stated by the Commissioner of Income-tax, Madras, 


is as follows:— 


I have the honour to refer the following case for the decision 
of the Honourable the Judges of the High Court under S. 66 (2) 
of the Indian Income-tax Act, XT of 1922. 


2. Sri Raja Vellanki J-akshminarasayamma Rao Garu, 
Zamindarini of Tiruvur (hereinafter called the petitioner) objects 
to an assessment made on her under section 23 (3) of the Income- 
tax Act for the year commencing on the Ist April 1925 on an income 
of Rs, 71,254. 


3. The facts of the case are— 


(a) The petitioner is the daughter of the late Sri Raja 
Varadaraja Appa Rao Rahadur, Zamindar of Nuzvid and other 
Zamins (hereinafter referred to as the Testator). The testator 
owned large moveable and immoveable properties. He had no male 
issue but had two daughters—the petitioner and another, Sub- 
bamma Rao Garu. 

(b) The testator had no desire to adopt a son nor was he 
in favour of his wife adopting one. He left ihree wills, dated 
26th June, 1908, 6th January, 1911, and 14th August, 1916 
(appended as Annexures A, B and C). The salient provisions 
of the wills so far as they are necessary for the purposes of this 
case were: 

(i) that the whole estate of the testator both moveable and 
immoveable over which he had absolute right of enjoyment and 
the whole moveable and immoveable estate that might devolve on 
him in future should after his demise be in the possession and 
enjoyment of his wife Chellayamma Rao Garu during her life- 
time and that she should have only a life-interest therein and rot 
the right to make a gift or effect a mortgage or sale, etc.; 


(ii) that after the demise of the wife all the properties 
should go to his two daughters in equal shares; 

(##) that after the life-time of his daughters the properties 
moveable and immoveable should devolve on the male issue of the 
daughters and if they had no male issue, on their female issuc 
and their descendants from generation to generation with absolute 
right of sale, mortgage or gift, etc.; 
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(w) that if during the life-time of his wife either of his 
daughters should die without issue the half share of the estate that 
would devolve on her after the death of his wife should go to the 
surviving daughter, and after her demise to her issue; 


(v) that if during the life-time of his wife both his daughters 
should die leaving issue the estate should after her demise go in two 
equal shares to the issue of his daughters; 


(vi) that if at any time during the life-time of his wife either 
of his daughters should desire to live separately from their mother 
such daughter should he paid by the wife an allowance of Rs. 600 
per mensem. 

Under this will the testator's wife was appointed the executiin 
of the will. 


4. The petitioner began to live separately from her mother, the 
widow of the testator. She therefore claimed from the executrix 
the allowance of Rs. 600 per mensem provided under the will. The 
executrix apparéntly contested the petitioner’s right and the latier 
had to file suits O.S. Nos. 99 of 1919 and 50 of 1922 on the file of 
the Subordinatt Court, Bezwada, to recover the allowances. The 
Subordinate Judge decreed her claim and during the official year 
1924-25 she recovered from the executrix gums aggregating to 
Rs. 83,254-10-9 being the allowance due to her from 1919 plus 
interest thereon at ‘the rate of 6 per cent. per annum. 


5. For the assessment of the year 1925-26 the petitioner in 
response to the notice issued by the Income-tax Officer under 
section 22 (2) of the Income-tax Act returned this sum of Rs. 83,254 
as her income but contended: 


(1) That she was not liable to pay any income-tax on this 
sum .as it was paid to her from the agricultural income -of an 
estate which was paying peishcush to Government and was there- 
fore exempt from income-tax, and 

(2) that if the receipt was held to be income liable to tax, 
a sum of Rs. 30,000 being the expenses inourred by her on the 
litigation should be allowed as a deduction. 

The Income-tax Officer held that the allowance received by 
her was not “agricultural income” in her hands and was not exempt 
under section 4 (3) (viii); he admitted the principle of the other 
claim, but as the petitioner had not proved the actual amount ex- 
pended by her on the litigation he fixed the expenditure incurred 
by her at Rs. 12,000. . 

Deducting this sum of Rs. 12,000 from the amount received 
by the petitioner as allowances, vis., Rs. 83,254, the Income-tax 
Officer assessed the petitioner to income-tax and super-tax on the 
balance of Rs. 71,254. A copy of the Order of the Income-tax 
Officer is appended as Annexure D, 
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6. Against this assessment the petitioner unsuccessfully 
appealed to the Assistant Commissioner. A copy of the Assistant 
Commissioner’s order is appended as Annexure E. 

The petitioner now requires me to refer for Mie opinion of 
the High Court the following question of law :— 

(1) Whether on a construction of the wills by the late Sri 
Raja Varadaraja Appa Rao Bahadur Garu the amount paid to the 
appellant out of the income of the estate 1s not agrioultural income 
under the Act. 

To claim exemption from payment of tax on the ground of 
“agricultural income” under section 4 (3) (viii) read with sec- 
tion 2 (1) of the Income-tax Act, an assessee should prove either 

(1) that the income was rent or revenue derived by him 
from land which is used for agrioultural purposes and is assessed 
to land revenue in British India or is subject to a local rate assess- 
ed and collected by officers of Government as such, or 

(2) that it was income derived by him from such land by 
agriculture. 

The income was in this case derved by the petitioner from 
the legacy bequeathed under the father’s will. The will itself docs 
not direct the executrix to pay the allowance to the petitioner from 
any specific land or lands used for agricultural purposes. It could 
have been paid out of the non-agricultural income of the estate 
just as much as out of the agncultural income and it was not con- 
tended or proved that the ultimate source from which the exe- 
cutrix found the money to pay the daughter was identifiable. 
Even ,if this had been the contention I do not consider that it 
affects the character of the income so far as the petitioner is con- 
cerned for she derives it not from any land which she owns or 
possessed, but from the legacy bequeathed to her by the testator, 
I am therefore of opinion that the amount in question is not agri- 
cultural income within the meaning of the Iucome-tax Act. 


V. Govindarajachari for assessee. 
M. Patanjali Sasiri: for Referring Officer. 


The Court delivered the following 

JUDGMENT.—The ouly question in this case is whether the 
legacy received by the assessec under the terms of her father’s 
will and in respect of which she got a decice is exempt from 
the payment of ineome-tax being agricultural income. Her 
father was the Zamindar of Gannavaram and he executed a will 
which is annexed as Exhibit C. Under the will he appointed 
his wife as the executrix, gave her a life-estate in the ptoperty 
and directed her to giv® his daughters a sum of Rs. 600 each 
per month. This sum of Rs. 600 was not paid and it 
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fell into arrears. The daughter got a decree for Rs. 80,000 in 
the Sub-Court of Bezwada and this sum is taxed as income. 


It is argued for the assessee that she got a rent charge on 
the income of the estate in respect of the amount that the exe- 
cutrix had to pay and that this sum of Rs. 600 should be treat- 
ed as agricultural income as defined in S. 2, clause (1). We 
think that this legacy cannot be brought under that clause and 
that she was rightly assessed on the amount she realised as 
arrears of maintenance. We answer the reference accordingly 
and direct that the assessee should pay Rs. 250 as costs of this 
reference. 


A.S.V. Reference answered, 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT:—MR. JusTICE VENKATASUBBA RAo. 


Thubati Kotayya `.. Appelant* (PIF.) 
v. i j 
The President, Taluk Board, ar pR 
and another . Respondents (Dejts. 
1 and 2). 


Election—Takiq Board—Nomuiation of candidate—Two nomination 
papers by the same voter i favour of the same candedaje—Validily—Reyec- 
tion of we later nomination paper by ihe President of the Board—Stt fur 
declaration that the plaints teas calidly nominated and minnuction estram- 
wig the President from hokding the election—dJaintainabihty—Madras Local 
Boards Aci—Rules for the Condud of Elections 3 and 33 

Rule 3 of the Rules fo1 the Conduct of Elections framed under the 
Madras Local Boards Act does not prohibit a voter from subscribing more 
than one nomination paper in favour of the same candidate; it only prohi- 
bits him from nominating more candidates than there are vacancies 

A suit by a candidate standing for election to a Taluq Board foi a 
declaration that he was validly nominated for the election and that the rejec- 
tion of one of his nomination papers hy the President of the Taluq Board 
was wrong and for an injunction i1estraining the President from holding 
the election is not barred by Rule 33 of the Rules fur the Conduct of Elec- 
tions framed under the Madras Local Boards Act. 

Survothama Rao v. The Chairman, Municipal Council, Sardapel, (1923) 
I.L.R: 47 Mad. 585: 45 M.L.J. 23 tollowed. t 


Second Appeal against the decree of the District Court of 
Guntur in Appeal Suit No. 261 of 1928 preferred against the 
decree of the Court of the District Munsif of Narasaraopet in 
Original Suit No. 605 of 1928. 

P. Venkaiaramana Rao and A. Lakshinayya for appellant. 

Ch. Raghava Rao and D. Arsshtaswamt for respondents. 








*S.A. No: 1506 of 1928. í 27th February, 1929, 
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The Court delivered the following 
JUDGMENT.—A candidate had to be elected to represent 
Nadandla Circle on the Narasaraopet Taluk Board. In respect 
of that single vacancy, there were three candidates for election, 
the plaintiff and the 2nd defendant being two of them. The 
election was to be held on the 13th August, 1928, and the nomina- 
tion papers were to be presented on the 17th July between 5 and 
6 p.m. The President of the Taluk Board rejected the nomina- 
tion of the plaintiff as invalid, who, thereupon, has instituted the 
present suit to obtain a declaration that he was validly nominated 
and an injunction restraining the former from holding the elec- 
tion. 

There were ten nomination papers and four out of them are 
material to the present enquiry. They are the following:— 


Senal Time of Candidate. Proposer Seconder 
No presentation 
2 54 PM 2nd Deft S. Subbiah D Sriramulu. 
5 5-6 PM Plaintiff D Sriramulu P. Tirupathi- 
rayudu 
6 56 PM Plaintiff G Amariah S Subbiah 
10 5-59 par Plaintiff G Amariah K Venkiah 


This table shows that the plaintiff's name was proposed by 
Sriramulu in Paper No. 5, but that same person had, as 
seconder, also subscribed the earlier Paper No. 2 relating to the 
2nd defendant. Again, Subbiah who seconded the nomination of 
the plaintiff in Paper No 6 had as proposer subscribed the 2nd 
defendant’s paper, that being the nomination received earlier by 
the President Under the Rules for the Conduct of Elections, 
Nomination Papers Nos. 5 and 6 were rejected by the President as 
invalid. So far, his decision is correct and cannot be questioned. 
I reproduce below the relevant rules. 


2. (1) The nomination of every candidate shall be made by 
means of a nomination paper in Form No. 1, which shall, on appli- 
cation, be supplied free by the President to any elector whose 
name is on the electoral roll for the circle or ward. 

(2) Every nomination paper shall be subscribed by two 
such electors as proposer and seconder and the candidate shall 
subscribe a declaration on it expressing his willingness to stand 
for election. 

3. (a) The same elector may subscribe as many nomina- 
tion papers as there are yacancies to be filled but no more. Each 
candidate shall he nominated by a separate nomination paper. 


R—6 
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(b) Where a person has subscribed whether as proposer 
or seconder a larger number of nomination papers than there are 
vacancies to be filled those of the papers so subscribed which 
have been first received up to the number of vacancies to be 
filled shall be deemed to be valid. 


(c) The rejection of a nomination paper of any candidate 
on the ground of any irregularity in respect thereof shall not 
affect the validity of the nomination of the candidate if the 
candidate has been duly nominated by means of another nomina- 
tion paper in respect of which no irregularity has been committed. 


The President also rejected the nomination paper No. 10 
on the ground that the moment Amariah subscribed Paper No. 6 
his right became completely exhausted and that he had no further 
right to sign his name on any subsequent nomination paper. The 
District Munsif held that the President’s view was wrong but the 
District Judge reversed the decision of the Munsif. In my 
opinion, the ryling of the President cannot be supported The 
effect of the rules quoted above is, to enact that no voter shall be 
at liberty to nominate more candidates than there are vacancies; 
for example, if there are three vacancies and five candidates, 
each voter may validly nominate three of the aspirants and the 
reason is plain; he may want all the three to succeed and in his 
conduct in nominating as many as three, there is no possible 
inconsistency. What is sought to be prevented by the rules is, 
that no voter shall nominate a larger number of candidates 
than there are vacancies. Why should a voter be forbidden to 
subscribe more than one nomination paper in favour of the samte 
candidate? Take another instance Supposing there are three 
vacancies; it is not suggested that a voter may not sign three 
papers proposing or seconding the same candidate If that can 
be validly done when there are three vacancies, why must a 
different rule be observed when there is a single vacancy? In 
this case, Amariah, it must be noted, proposed the plaintiff and 
not a different candidate in Paper No. 6. In other words, the 
papers subscribed by Amariah are undoubtedly more in number 
than there are vacancies; but, what really matters is, there was 
but one vacancy and he put forward but one candidate. I am 
of the opinion that the rules must be reasofably construed, for, 
the view contended for by the respondent leads to an absurdity. 


The language of these rules is borrowed from certain Eng- 
lish enactments and it is noteworthy that there is not a single 
reported case on the point. That shows beyond a doubt that 
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such a meaning as is urged for the respondent has never before 
been contended for. In short, Rule 3 (a) means—the same 
elector may nominate as proposer or seconder only as many 
candidates as there are vacancies but no more. . . . Rule 3 (b) 
is a corollary of Rule 3 (a). It means—no elector can validly 
nominate more candidates than there are vacancies. If these 
rules are read in that sense, they give rise to no diffculty. That 
is their natural, proper and reasonable interpretation. 

Another point has been taken by the respondent. He 
contends that the plaintiff has no right of suit. This point is 
covered by authority, see Sarvothama Rao v. C hairınan, Muni- 
cipal Council, Saidapet.1 Both the Lower Courts have rightly 
rejected this contention. The respondent’s learned Counsel 
refers to Rule 33 which reads thus: 


“Tf any difficulty arises as to the holding of any election under these 
rules, the Local: Government may by order do anything not inconsistent 
with these rules which appears to them to be necessary for the proper hold- 
ing of the election ’’ ' 


I fail to see how this takes away the right of action which 
the plaintiff undoubtedly possesses. The Local Government 
has not made any order under this rule and the plaintiff’s right 
of suit subsists. 

In the result, I reverse the decision of the Lower Appellate 
Court and restore that of the District Munsif with costs through- 
out to be paid by the 2nd defendant. 


N.S. Second Appeal allowed. 
PRIVY COUNCIL. 
[On appeal from the High Court of Judicature at Fort William 
in Bengal. ] 


PRESENT:—Lorp Carson, Lorp ATKIN AND  LorD 
SALVESEN. 


Raja Reshee Case Law .. Appelani* (PIF.) 
v. 
Satis Chandra Pal and another .. Respondents (Defts.) 


Bengal Tenancy Act (VIII of 1885), S. 109—Bar under—Condition pre- 
cedent to—S 105 of Act—Application under—W uthdratoal of, with or with- 
out permission of, Couri—Effect 

If an application is made under S 105 of the Bengal Tenancy Act and 
subsequently withdrawn, whether with or without the permission of the 
Court, a suit on the same subject-matter is barred by the provisions of 
S 109 of the Tenancy Act It 1s the making of the application that brings 
into play the prohibition of S 109 








PCr mea No 16 of 1928 ae Sth March,- 1929. 
- (1923) I.L.R. 47 M. 585 45 M.L.J. 23. 
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Purna Chandra Chatterji v. Narendra Nath Chowdlwry, (1925) ILR. 
52 Cal 894 (F.B.) approved 


Consolidated Appeals No. 16 of 1928 from two judgments 
and decrees, dated the 26th January, 1926, of the High Court, 
Calcutta (N. R. Chatterji and Page, JJ.) affirming two judg- 
ments and decrees, dated the 2nd April, 1924 and 17th April 
1924, of the Subordinate Judge of Midnapore. 

The High Court held, following the judgment of the 
majority of the Full Bench in Purna Chandra Chatterji v. 
Narendra Nath Chowdhury ` that the suits were barred by the 
provisions of section 109, read with sections 105 and 106 of 
the Bengal Tenancy Act, 1885, and the correctness of the Full 
Bench decision was the main question for determination on 
the appeal to the Privy Council. : 

The relevant sections of the Tenancy Act will be found in 
the report in Purna Chandra Chatterji v. Narendra Nath Chow- 
dhury* and it is unnecessary to reproduce them in extettso here. 

L. de Gryyther, K.C. and Bhugwandin Dube for appellant. 

L. C. Graham-Dixon and P. N. Bannerji for respondents. 

De Gruyther, K.C., contended in argument that the deci- 
sion of the Full Bench in Purna Chandra Chatterji v. Narendra 
Nath Chowdhury’ was not sound. 

5th March, 1929. Their Lordships’ judgment was deliver- 
‘ed by 

Lorn SALVESEN.—These appeals have been brought to settle 
a question which has been frequently discussed before Indian 
tribunals and bas resulted in conflicting decisions So far as 
India is concerned the law was finally settled by a decision of 
the Full Bench of the High Court of Bengal, Piwna Chatidra 
Chatterjee v. Narendra Nath Chowdhury.’ In the present case 
the judgment followed the decision of the Full Bench, and the 
object of the present appeals is in effect, to bring that decision 
under review. 


As the facts are not in controversy it is unnecessary to re- 
capitulate the summary of these contained in the judgment 
appealed from. It is sufficient to say that the appellant who 
is the owner of a large area of ground, of, which the first res- 
pondent (who alone appeared before the Board), holds a lease, 
had presented three applications in the Court of the Revenue 
Officer, one under section 106 and two under section 105 of 











] (1925) I.L.R. 52 C 894 (F.B) 
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the Bengal Tenancy Act of 1885. The latter were withdrawn 
without any express leave being granted to bring a fresh suit, 
while in the former such permission was granted. Thereafter, 
the present suits (two) were filed by the appellant in the Court 
of the Subordinate Judge of Midnapore, dealing admittedly 
with the same subject-matter as was contained in the previous 
applications in the Court of the Revenue Officer. The respond- 
ents pleaded that the suits were barred under section 109 of the 
Bengal Tenancy Act and this plea has been sustained in all the 
Courts below. 
Section 109 is in these terms: 


“Subject to the provisions of secton 109-A a Civil Court shall not 
entertain any application or sut concerning any matter which is or has 
already been the subieci of an application made, suit instituted or pro- 
ceedings taken under sections 105 to 108 (both inclusive).’’ 


The argument for the appellant which had the support of 
Suhrawardy, J., in the Full Bench case cited was that when a suit 
is allowed to be withdrawn with leave to bring a fresh suit, it 
should be regarded as never brought, and that thè same result 
should be reached in the case where a suit is simply withdrawn 
before evidence has been heard although no permission has been 
asked or granted by the Court of the Revenue Officer to institute 
a fresh suit in a Civil Court. This argument did not commend 
itself either to the Judges who decided the present case or to the 
other members of the Full Bench. Walmsley, J., said: 


‘In my opinion it is the making of the application thať brings into 
play the prohibition of section 109 and the answer that I would give to 
the reference is to that effect, namely, that 1f an application is made under 
section 105 of the Bengal Tenancy Act and subsequently withdrawn, whether 
with or without the permission of the Court, a suit on the same subject- 
matter is barred by the provisions of section 109 of the Tenancy Act.’’ 


Their Lordships are in entire agreement with this view. 
They think that the language of the section admits of no other 
construction and that such an exception as the appellant con- 
tends for cannot be implied. The policy of section 109 of the 
Act is to prevent multiplication of procedures by enacting that 
where an application is made in one or other of the competent 
Courts it shall be prosecuted in that Court and in no other. 

They will therefore humbly advise His Majesty that the 
appeals should be dismissed with costs to the respondent wh 
appeared. ee 

Solicitors for appellant: Watkins & Hunter. 

Solicitor for respondents: H. S. L. Polak. 


K_J.R. Appeals dismissad. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT:—Mnr. JUSTICE MADHAVAN NAR. 


Musunoori Satyanarayanamurti .. Appellani* (Deft.) 
v. , 
Chekka Lakshmayya and others .. Respondents (PIffs.). 


Transfer of Property Act, Ss 6 (© and 54—Transfer of casement 
—Grant of easement—Drstinctron—Dorument creating or granting easement 
—Registration, tf necessary 


The creation or grant of an easement is different from the transfer 
of an easement, for the creation of an casement ıs the act of an owner 1M pos- 
ing a burden on his property while the transfer of an easement 1s the 
act of the dominant owner and ıs inseparable from the transfer of the 
dominant heritage under section 6 (c) of the Transfer of Property Act 
Consequently, a document which creates or grants an easement does not 


require registration for its validity under section 54 of the Transfer of 
Property Act 


Bhagwan Sahar v Narsingh Sahai, (1909) I L R 31 All 612 followed. 
Second Appeal against the decree of the Court of the Sub- 
ordinate Judge of Rajahmundry in Appeal Suit No. 102 of 1924 
(A.S. No. 72 of 1923—District Court, Godavari) preferred 
against the decree of the Court of the District Munsif of Rama- 
chandrapur in Original Suit No. 624 of 1918 

G. Lakshmanna and A. Satyanarayana for appellant. 

Y. Suryanarayana for respondents. 

The Court delivered the following 

JupGMEenT.—The facts necessary for the decision of this 
second appeal may be briefly stated as follows :— 

The defendant is the appellant. Plaintiffs sued the de- 
{fendant to establish their right to let out drainage water along 
the bodi (drainage channel) marked CC-1 ın the plan and for 
the issue of an injunction restraining the defendant from ob- 
structing the plaintiffs in repairing the said channel. The 
drainage channel passes through the defendant’s fields which lie 
to the south of the plaintiffs’ lands. Plaintiffs’ claim to dis- 
charge the water through the channel is based upon an easement 
right granted to the first plaintiff under Ex. E by the defend- 
ant’s father. Ex. E, dated 30th July, 1911, is a letter written by 
the defendant’s father, Dikshithulu, to the Ist plaintiff It runs 
as follows:— ' 


“You wanted a bod: for flowing freely the surplus water through the 
land along the eastern bund of Re-Survey Inam No. 187 owned by us in 
Pedavarthi village Having given a bod: to yof in the said manner, J 
wanted you to give me at a future time a bodi to my land No 187 through 
your land No 75 ın case I dig the earth from my land and lower the level 
of the same, and you consented to the same On this understanding I 
allow a bods through my land.’’ 





. *S.A. No. 628 of 1925 19th September, 1928. 
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The defendant contended (1) that Ex. E is inadmissible 
in evidence for want of registration under section 54 of the 
Transfer of Property Act, and (2) that, if admissible in evi- 
denos, the document is not binding on him with respect to a 
portion of the bodi, inasmuch’as, when his father granted the 
easement, he had no right over that particular portion of the 
property, which in 1916, ie., after his father’s death, came to 
him (the defendant) by way of reversion. The lower appel- 
late Court disallowed the contention of the defendant on both 
these points and decreed the plaintiffs’ suit. These points are 
again urged before me in Second Appeal. 

Point No. 1.—In support of this contention reliance is 
placed upon clauses (1) and (2) of S. 54 of the Transfer of 
Property Act. Clause (1) states that “Sale is a transfer of owner- 
ship in exchange for a price paid or promised, or part paid and 
part promised.” Under clause (2) “Such transfer... .. - 
in the case of a reversion or other intangible thing can be made 
only by a registered instrument”. It is argued that, under Ex. 
E, an easement right, that is, a part of the right of ownership 
as contemplated in clause (1) of section 54 of the Transfer of 
Property Act has been transferred to the Ist plaintiff and this 
being a “transfer of an intangible thing” as contemplated in 
the second clause of that section, it can only be done by a regis- 
tered instrument and since Ex. E is not registered, it is in- 
admissible in evidence. Under section 6 (c) of the Transfer of 
Property Act an easement cannot be transferred apart from the 
dominant heritage Section 54 of the Act taken along with 
section 6 (c) would appear to contemplate the transfer of an 
existing easement as distinguished from the creation of the im- 
position of a mew easement It is clear that there is a distinc- 
tion between the transfer of an existing easement and the crea- 
tion or grant of a new easement. The transfer of an existing 
easement is the act of the dominant owner and is inseparable 
from the transfer of the dominant heritage, while the creation 
of a new easement is the act of an owner imposing a burden 
on his property. On this reasoning the grant of an easement 
does not involve such a transfer of ownership in immoveable 
properties as is contemplated by section 54 of the Transfer of 
Property Act; hence Ex. E does not require registration. 


The arguments addressed to me were all elaborately con- 
sidered by the learned Judges of the Allahabad High Court in 
Bhagwan Sahat v. Narsingh Sahat! and overruled. Ít was 


1 (1909) I.L.R 31 A 612 
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held in that case that an agreement granting an easement right 
did not require registration, not being a transfer of ownership 
as contemplated by section 54 of the Transfer of Property Act. 
Prior to the enactment of the Easements Act, Act V of 1882, it 
was laid down by this Court in Krishna v. Rayappa Shanbhaga? 
that it was not necessary that the imposition of an easement 
should be evidenced by a written instrument. In his Anglo- 
Indian Codes, Dr. Whiteley Stokes in the introduction to Act V 
of 1882 says that the Act, following the decisions of the Madras 
High Court and deviating from the English Law, does not re- 
quire the express imposition of an easement to be evidenced by 
writing. Peacock in his Tagore Lectures also expresses the 
Same opinion. Mitchell in his commentary on the Easements 
Act, Second Edition, page 46, states that 

“by the law of India, wherever the Transfer of Property Act applies, the 
grant of easement by way of sale must be made by a registered instrument, 
an casement being an intangible thing, and if made by way of gift must 
also be by a registered instrument signed by or on behalf of the grantor 
and witnessed ky at least two witnesses ’’ 

The learned author does not cite any authority in support of 
this proposition. Apart from the argument based on the mean- 
ing of the expression “transfer of ownership” used in section 54 
of the Transfer of Property Act, these are the only authorities 
cited by the learned advocate for the appellant. As I have 
already pointed out, all these arguments and authorities have 
been, if I may say so with respect, very carefully and elaborately 
considered in Bhagvan Sahai v. Narsingh Sahai and I can- 
not do better than refer to the exposition of the law on this 
point contained in that judgment in answer to the appellant’s 
arguments. In that case 


“‘the owner of a house undertook by an ‘agreement’ to permit the owner 
of an adjoining house when he built a second storey, which was in con- 
templation, to discharge rain water and also water used for daily houschold 
purposes into the premises of the former ’’ 


Referring to the argument that by this “agreement” its exe- 
cutant transferred a portion of his right of ownership as con- 
templated in section 54 of the Transfer of Property Act, Tudball, 
J., made the following observations: 

‘*Prior to the execution of the deed, he had the right to prevent the 
discharge by the appellant of the soiled water upon his tenement, as that 
would have been an invasion of his right He did not transfer this right 


to the defendant. He relinquished it, and it then ceased to exist 
pro tempore. It was not that right which arose in the defendant but a 











1, (1909) T.L R. 31 A 612. 2. (1868) 4 M.H.CR 9. 
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totally opposite mght, one hostile to the right which till then had reposed 
ın the plaintiff’s vendor. The one mght came into existence when the 
other came to an end. A fresh burden was imposed on the servient 
tenement, the owner of which lost one of his rights, but he did not 
transfer the right so lost to the owner of the dominant tenement The 
right lost was one which might possibly revive in the future It seems 
clear to me that the creation of a mght of easement by grant 1s not such 
a transfer of ownership as ıs contemplated by section 54 of the Act 
Where under that section an easement is transferred, it must be so trans- 
ferred along with the dominant heritage. There ıs no other way of 
transferring ıt and this arises by reason of the mature of the right It 
exists only for the benefit of the hertage and to supply its wants There 
is nothing in law which necessitates the creation of an easement being 
evidenced by wniting.’’ 

Then the learned Judge proceeded to discuss the authorities 
to which I have already drawn attention. Banerji, J., also ex- 
pressed a similar view. This decision was followed by Jackson, 
J., in Kondayya v. Veeranna.” A Bench of the Calcutta High 
Court in Sita Chandra Chaudhury v. Alen J. Delanney* has 
pointed that the provisions of the Transfer of Property Act 
have no application to the creation of easements and that the 
Act was not intended to deal with them. Acceptthg the princi- 
ple laid down in these decisions, which I am prepared to follow, 
I hold that Ex. E is not inadmissible in evidence for want of 
registration. 

Point No. 2—The argument on this point relates to a 
question of fact. What is argued is this: that a portion of 
the land through which the bodi passes did not belong to the 
defendant’s father in 1911, that at that time, that portion was 
in the possession and enjoyment of one Brahmakka, a widow, 
that she died in 1916, four years after the death of the defend- 
ant’s father, that the property then devolved on the defendant as 
reversioner, and so the agreement executed by his father who 
had no title to the property at that time is not binding on the 
defendant, so far as it relates to that particular portion of the 
property. It is contended that, if the facts are true, relief can 
be given to the plaintiffs only with regard to a portion of the 
bods, that this would be useless and so the lower appellate court 
should have on this ground alone dismissed the plaintiffs’ suit 
altogether, the granting of an injunction being only a discre- 
tionary remedy. On this question of fact the first court found 
in favour of the appellant, but the learned Subordinate Judge, 
differing from the District Munsif, found against him. The 
finding of the Subordinate Judge is that the entire extent of the 
bodi runs through the land to which the defendant’s father had 





3 A.I.R. 1926 M. 543. 4 (1916) 34 I.C. 450. 
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full title in 1911. Mr. Lakshmanna in a very vigorous argu- 
ment tried to show that this finding of the Subordinate Judge is 
perverse, but I am not satisfied that it is so. The Commis- 
sioner’s report supports the appellant’s contentions on this point. 
The learned Sub-Judge in discussing the Commissioner’s report 
refers to him as the “enterprising Commissioner”. Mr. Laksh- 
manna draws my attention to this and states that the learned 
Judge begins the consideration of the question with a decided 
prejudice against the Commissioner and his views. It seems 
to me that the reference to the Commissioner as the “enter- 
prising Commissioner” does not necessarily show that the Judge, 
in discussing his report, has made up his mind beforehand to 
differ from it. I agree there is no justification for using the 
language which the Subordinate Judge has used in thus refer- 
ring to the Commissioner; but that does not necessarily mean 
that the Judge has not applied his mind to the evidence before 
him in arriving at his conclusion After considering the Com- 
missioner’s report on its merits, he mentions some general rea- 
sons for disbelieving the defendant’s case (see para. 12) and 
he disbelieves the evidence of D.W.s 4, 5 and 6, whose 
evidence was accepted by the District Munsif (see para. 13). As 
the question is one of fact and as the finding is not perverse, in 
Second Appeal, I must accept the Subordinate Judge’s conclusion 
that the defendant’s father had title to and was in enjoyment 
of the entire land through which the suit bodi passes. This 
argument also must be overruled. 
In the result the Second Appeal is dismissed with costs 


N.S. Second Appeal dismissed. 


PRIVY COUNCIL. 
[On appeal from the High Court of Judicature at Patna.] 


PRESENT :—Lorp SHAW, Lorp DARLING AND SIR LANCELOT 
SANDERSON. 


Musammat Ekradeshwari Bahuasin Saheba .. Appellant* 
(Plaintif) 

v. 
Homeshwar Singh and others .. Respondents (Defts.). 


Hindu Law—Widow—Masitenance for—Rate of—Data for fixing—Prin- 
ciple on which rate to be fixed—Proporiton to annual mcome allowed to m- 
other widow of family 1f affords a prusciple of law for firing rate—Discretion 
of Indign Courts as to rate—Privy Countcil’s interference with—Conditions 
—Forfetture of right to matetenance—Groemds—Leaving husband's resi- 





*P.C. Appeal No 128 of 1927 5th March, 1929, 
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dence and choosmg another if and when one—Enhancement of mainte- 
nance—Liberty to apply for, in suit ttself—Reservation of, in decree award- 
ing = macitenance—Propriety—Conditions—Arrears of maintenance—Date 
from which, to be atearded—Princtples applicable to—Resideuce in and 
maindenance at Imsband’s establishhnent—Arrears for period of—Widow’s 
right to 

The amount to he allowed to a Hindu widow for her maintenance depends 
upon a gathering together of all the facts of the situation, the 
amount of free estate, the past life of the married parties and 
the families, a survey of the condition and necessities and rights 
of the members, on a reasonable view of change of circumstan- 
ces possibly required ın the future, regard being, of course, had to 
the scale and mode of living, and to the age, habits, wants, and class of life of 
the parties In short, it is out of a great category of circumstances, small in 
themselves, that a safe and reasonable induction is to be made by a Court of 
Law in arriving at a fixed sum 

The fact that the sum awarded for maintenance to one widow of a family 
in a previous litigation a good many years before bore a certain relation to 
the then net income of the family cannot be suggested as a principle of law 
to be applied to the decision of the amount to be allowed for maintenance to 
another widow of the same family 

Ordinanly such sum should be fixed for a widow’s maintenance as woul! 
enable her to live as far as might be consistently with the position of a widow 
in something like the same degree of comfort and with th® same reasonable 
luxury of life as she had in her husband’s lifetime The principle of assess- 
ing the maintenance might be different in cases in which the past mode of 
life of the widow has been demonstrably on a penurious and miserly scale 
or on a quite extravagant scale having regard to the total income of the 
husband. 

The discretion cxercised in fixing the amount to be awarded to a Hindu 
widow for maintenance when agreed to by two Indian Courts or even by one, 
should not be lightly interfered with by the Privy Council 

In a suit by a Hindu widow for maintenance, the Courts below found 
that the then net income of the estate was a certain amount, and awarded 
the widow maintenance at a certain rate on the basis thereof They also found 
that two large items of the estate, which were not taken into account in arriv- 
ing at the net income, were the subject-matters of two suits by and against 
the estate, and if those litigations ended favourably to the estate, its 
net income would be substantially increased The High Court hy its de- 
cree accordingly reserved liberty to the widow to apply in her suit itself for 
enhancement of maintenance in the event of the said litigations ending 
favourably to the estate, and decided that a fresh suit for the purpose would 
not be necessary 

Held, that the High Court’s treatment of the position was sound in princi- 
ple and advantageous in procedure ` 

A Hindu widew 1s, except when she does so for unchaste purposes, or 
where there is a direction in her husband’s will that she is to be maintained 
in the family house, within her legal rights in leaving her husband’s residence 
and choosing another for herself In such circumstances, that is to say, in the 
ordinary case, it is no part of the duty of a widow choosing her own residence 
tæ furnish excuses which will satisfy a Court of Law that she has made a 
judicious choice. And she does not forfeit her right to maintenance by such 
a change of residence 

Except possibly in the extreme case of a widow being kept under circum- 
stances of extreme penury and oppression, a widow is not entitled to arreais 
of maintenance from the date of her husband’s death and including the time 
that she resided in her husband’s establishment and accepted maintenance in 


v. 
Homeshwar 
Singh. 


Lord Shaw. 


52 THE MADRAS LAW JOURNAL REPORTS [ VoL. 


fact and in kind from her husband’s relations To give her arrears only from 
the date of the decree would be an inadequate recognition of 
her right to maintenance It 1s indeed an inversion of the correct pro- 
cedure in the case of a continuing right In any view the right could not le 
Post-dated from the institution of the suit onwards This, besides being cr- 
roneous in law, would be a daily temptation to delay in litigation by postpon- 
ing the date of lability to that of final decree. When a widow’s receipt of 
Mraintenance in residence in her husband’s establishment does 
not cease contemporaneously with her institution of a suit for 
maintenance, it is the duty of the Court to consider the whole 
circumstances of the situation in pronouncing a decree for arrears 


In a suit by a Hindu widow who had, from the date of her husband’s 
death, resided in and been maintained in her husband’s establishment and 
had subsequently left ıt and ceased to be maintained by it for, mter aha, ar- 
rears of maintenance, held, on an application of the above principles, that 
she was entitled to arrears from the date on which she left her husband’s 
house, and not from the date of her husband’s death, as claimed by the 
widow, or merely from the date of suit, or from the date of decree 


Appeal No. 128 of 1927 from a decree of the High Court, 
Patna (Das and Adami, JJ.), dated the 13th May, 1926, which 
with certain modifications affirmed a decree of the Court of the 
Subordinate Jedge of Darbhanga, dated the 10th March, 1924. 

The material facts of the case are stated sufficiently in their 
Lordships’ judgment. 

De Gruyther, K.C. and Dube for appellant. 

Dunne, K.C. and Hyam for respondents. 

5th March, 1929. Their Lordships’ judgment was delivered 
by 

Lorp SHaw.—This is an appeal [rom a judgment and de- 
cree dated the 13th May, 1926, of the High Court of Judica- 
ture at Patna, which affirmed a judgment and decree of the Sub- 
ordinate Judge of Darbhanga, dated the 10th March, 1924 

The appellant is the widow of Babu Ekradeshwar Singh, a 
descendant in the junior line of the Darbhanga family. Babu 
Ekradeshwar was twice married. He died on the 21st October, 
1916, survived by the appellant, his second wife, and a daughter 
by her, and by the respondents 1, 2 and 3, his sons by his first 
wife, who had predeceased him. He was also survived by res- 
pondents 4 and 5, his grandsons, who were the sons of respon- 
dent No. 2. 

The appellant, Ekradeshwari, who was, sole widow, con- 
tinued to live in the family house for four or five years after her 
husband’s death. She complains in this action that the style of 
life to-which she had to submit during that residence was penu- 
rious and inadequate. Upon leaving ker husband’s house she 
went to stay with her father with whom she still lives, 
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In the year 1917 a suit was instituted by the respondent 
No. 1 against the respondent No. 2 for partition of the estate 
left by their father and a compromise was arrived at. The posi- 
tion of the family had been brought before the Court of the 
Subordinate Judge at Bhagalpur with a view to having the main- 
tenance of the appellant fixed. The narrative in the Judge’s 
order of 23rd February, 1918, is as follows:— 

“The parties to the contest have put in a petition of compromise, 
which was filed on the 26118 This being a prayer on their behalf as to 
the maintenance for their step-mother being fixed by the Court, the petition 
could not be considered as a notice upon the lady had to be given. It ap- 
pears that she does not appear, though requested to do so This being so, 
I cannot judicially but do or fix her maintenance in her absence. I therc- 
fore refuse the prayer of the parties in this respect As for the suir 
(that is, the suit for partition) I decree in the terms of the petition.’’ 

It may be doubtful whether the appellant was fully apprised 
of, or understood. these proceedings, and it is clear that no main- 
tenance was either asked for by her or fixed for her in that suit, 
and that she continued her residence and maintenance as before. 
She, however, as already mentioned, did ultimdtely leave the 
family house, and took up her abode with her father, who main- 
tains this daughter in his household with the rest of his family. 

The property thus partitioned was heavily encumbered with 
debts There is no question however that it remained liable 
to the widow’s claim for maintenance. Shortly after taking up 
residence with her father the appellant raised this suit. 

In view of the ascertained facts of the case the demands 
made in the suit were of an unusually serious character. A 
maintenance allowance was asked at the rate of Rs. 18,000 per 
annum. Arrears of maintenance were asked from the date of 
her husband’s death, amounting to Rs. 99,000. A further sum 
of Rs. 15,000 was demanded for the cost of building a house 
for her separate use and occupation. Finally, a demand was 
made for Rs 13,170, the price of jewellery and ornaments con- 
tained in a list which was appended to the plaint. These wete 
alleged to have belonged to the plaintiff and to be wrongfully de- 
tained by the defendants. 

In the course of the proceedings the case as to the last item 
entirely failed Both Courts agreed that it had not been made 
out in fact. They further agreed that the separate item for the 
cost of building a separate house for herself failed. 

There remain. however, the important claims as to main- 
tenance. and these are the questions which alone were submitted 
to the Board upon appeal, the points being, first, as to the amount 
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of maintenance allowance, and, secondly, as to arrears, that 
is to say, the date from which the allowance should run. As 
to the amount of the allowance there are certain concurrent find- 
ings of the Courts below. The Subordinate Judge found that 
the gross income of the estate was Rs. 1,50,000 per annum, and 
that the net income was Rs. 33,000 per annum. Both of these 
findings were concurred in in fact by the High Court. One of 
the debit items was Rs 66,000 due under mortgage to the Maha- 
raja of Darbhanga. It appears clear that this mortgage originat- 
ed in debts contracted very largely in the time of the appellant's 
husband. The subject of that item is, however, a matter of 
litigation between the respondents and the Maharaja of Dar- 
bhanga. Should that litigation end successfully, that is to say, 
in favour of the estate now in question, arrangements are made 
in the decree of the High Court for reconsideration of the amount 


of maintenance allowance in respect of the estate being thus 
incremented. 


; Their Lacdships approve of the matter being thus dealt 
with by the High Court. As expressed in their judgment the 
matter stands thus:— 

“I may point out that a suit has been instituted by the Maharaja of 
Darbhanga to enforce the mortgage bond for Rs 5¢ lacs and that the 
defendants are contesting that swt If the defendants should succced in 
defeating the claim of the Maharaja then the plaintiff will have liberty to 
apply for increase of her maintenance. The defendants have also a large 
claim as against a Marwari gentleman If they should succeed ın realising 
their claim the plaintiff will have similar liberty to apply for increase of 
her maintenance. We direct by the consent of the parties that she would 
be entitled to secure an increase of her maintenance by an application to 
thé Subordinate Judge of Darbhanga and that it will not be necessary for 
her to file a fresh suit.’’ 

In the view of the Board this treatment of the position is 
sound in principle and advantageous in procedure. 

© Their Lordships accordingly see no reason in the case for 
interfering with the statement of the net income arrived at 
below. It is Rs. 33,000. The demand of the appellant for a 
maintenance allowance of no less than Rs. 18,000 seems thus 
entirely unreasonable. An attempt to excuse it was made by a 
reference to an allowance made a good many years ago (in the 
lifetime of Rajeshwari Bahuasin) to the wife of Janeshwar 
Singh. It may or may not be possible to interfere with that 
allowance, but it itself constitutes a severe burden upon the 
estate in its now impoverished condition, and it forms no prece- 


‘dent either in fact or in Jaw for the present claim of the appel- 


lant. 
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The second argument was that upon an investigation of the 
figures in the previous litigation just referred to the sum of 
Rs. 15,000 appeared to bear the relation of one-fourth to the 
then net income, and this was suggested as a principle of law to 
be now applied. Their Lordships must definitely negative such 
a suggestion. It is no part of the maintenance law of India. In 
some cases, if applied, it would enlarge the allowance made far 
beyond any reasonable conception of maintenance as such. In 
other cases it might depress the allowance beyond what was a 
reasonable maintenance item. 

The ground, however, for attack upon the concurrent 
findings of the Courts below, is said to be some error of ‘legal 
principle, and (somewhat inconsistently with this) it was com- 
plained that it was difficult to find any legal principle upon which 
the maintenance allowance had been fixed. Upon this last their 
Lordships observe that it may be so, for the simple reason that 
maintenance depends upon a gathering together of all the facts 
of the situation, the amount of free estate, the past life of the 
married parties and the families, a survey of the condition and 
necessities and rights of the members, on a reasonable view of 
change of circumstances possibly required in the future, regard 
being, of course, had to the scale and mode of living, and to the 
age, habits,.wants, and class of life of the parties. In short, it 
is out of a great category of circumstances, small in themselves, 
that a safe and reasonable induction is to be made by a Court 
of Law in arriving at a fixed sum The discretion exercised in 
making this induction when agreed to by two Indian Courts cr 
even by one, should not be lightly interfered with. As obsery- 
ed by Sir Montague Smith in the case of Sreemutiy Nittokissorec 
Dossee v. Jogendra Nauth Mullick’ : 

‘Their Lordships would he extremely reluctant to interfere with the 
decision of the Court below upon a question of maintenance, and they 
would hesitate very much to do so unless there were some special circum- 


stances in the case which indicated that there had been a miscarriage in 
the way in which the maintenance had been arrived at ’’ 


Their Lordships, however, do not wish to leave this part of 
the case as having been decided on grounds which are barren 
of principle. The Courts below fixed the maintenance allowance 
of the appellant at Rs. 4,200 per annum, and the learned Sub- 
ordinate Judge in doing so, says this :— 

‘Ths sum, I think, would enable the lady to live as far as may be 
consistently with the position of a widow in something like the same de- 


gree of comfort and with the same reasonable luxury of life as shé had wm 
her husband’s lifetime.’ + È 


1. (1878) L.R. 5 I.A. 55. 
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That is as near to principle as can be got in such cases, and, 
with the addition to be presently noted, their Lordships entirely 
approve of that view. The addition is this: that there may be cir- 
cumstances in which the past mode of life of the widow has 
been demonstrably on a penurious and miserly scale, or on the 
other hand, on a quite extravagant scale, having regard to the 
total income of the husband. But if, as may be readily assumed, 
in such a case as the present, the scale was suited to his own 
position in life, that is a sound point from which to start the 
estimate. In the view of the Board the estimate made as appli- 
cable to present circumstances in this family should not be in- 
terfered with. 

Up to this point in the discussion the appeal fails. 

There is, however, a further point in the case, namely, ar- 
rears, in other words, the date from which a maintenance allow- 
ance should start. There are four possible periods, namely, 
first from the death of the deceased husband (21st October, 
1916), that is to say, even during the residence on the alleged 
limited style of life in his former establishment; second, from the 
date of the change of the appellant to her father’s residence, a 
period which is variously stated as from the end of 1920 to the 
end of 1921. To this variation subsequent reference will be 
made. Third, from the date of suit, namely, 23rd April, 1922, 
and fourth, from the date of decree, namely, 10th March, 1924 


Their Lordships are clearly of opinion that to start the 
maintenance at the last-mentioned date as has been done in the 
Court below, would be an inadequate recognition of the widow’s 
right to maintenance. It is indeed an inversion of the correct 
procedure in the case of a continuing right. In any view the 
right could not be post-dated from the institution of the suit 
onwards, This, besides being erroneous in law, would be a 
daily temptation to delay in litigation by postponing the date of 
liability to that of final decree. 

Payment from the date of suit being thus granted the ques- 
tion is whether arrears prior to that date are exigible. In the 
Board’s opinion such arrears, if they truly exist, fall within the 
range of the widow’s right to maintenance’ When a widow’s 
receipt of maintenance in residence in her husband’s establish- 
ment ceases contemporaneously with her institution of a suit fo. 
maintenance the point almost settles itself. When, however, as 
is the case here, there is no such exact concurrence of dates, it 
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is the duty of the Court to consider the whole circumstances of the 
situation ın pronouncing a decree for arrears. 


In the present case the Court is met by a demand by the 
appellant of a somewhat peculiar kind. It is to the effect that 
a decree should include arrears of maintenance not only from 
the date when she left her late husband’s house to reside with 
her father, as she has since done, but should date from her hus- 
band’s death and include the time that she resided in her hus- 
band’s establishment. The result of conceding this would be 
a kind of cross account: on the one side maintenance quantified 
in money as from the husband’s death; on the other side a credit 
being given for maintenance as actually received with its inci- 
dental costs. In the opinion of the Board there is no legal justi- 
fication for such a treatment of ths case and the argument of the 
appellant fails. While their Lordships do not exclude an ex- 
treme case, say, of a widow being kept under circumstances of 
extreme penury and oppression, such a case must be treated as 
most exceptional, and would require unimpeachable proof. It is 
sufficient to say that nothing like that has been established in the 
present case. 

On the other hand, the argument presented for the respon- 
dents and, indeed, the decision of the Court of Appeal, seem to 
be based upon the assertion that it is the law of India that a 
Hindu widow has in the ordinary case no right of mainte- 
nance if she chooses to change from her husband’s residence 
and choose another for herself. With much respect to the 
Court of Appeal the Board is unable to accept this view. 

On the authorities it is, of course, true that if that change 
of residence is made for unchaste purposes it is a sufficient 
answer to the demand to offer her the shelter of the old home. 
But this is in no respect any such case. It is a simple case of 
a Hindu widow from motives which cannot be impeached on 
the ground stated, leaving her old residence and preferring 
the shelter and protection of her-father’s home. In the opi- 
nion of the Board such action was within her legal rights. 
She was only 24 years of age, and one cannot peruse the autho- 
rities or have a knowledge of Indian life, without under- 
standing that such ‘a change might be made from a sense of 
propriety and from the best of motives. But even so the 
point is not one of motives but of right. i 

It is now necessary to see what is the foundation of the 
judgment of the Court below. It is contained in a single 


R—8 
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sentence in the judgment of the High Court as follows:— 


“In regard to her claim for arrears of maintenance we think that 
there is no ground for allowing that claim It ıs not suggested that she 
has incurred any debts in maintaining herself and we can find no excuse 
for her leaving her sons and going to reside with her father ’’ 


With much respect to the High Court their Lordships 
think that a judgment in these terms contravenes the long and 
well-settled law of India. It makes this case one of widespread 
importance, and the Board thinks it accordingly right to note 
the outstanding case-law on the subject. 


This is not an instance in which there was any direction 
in the husband’s will that she was to be maintained in the 
family home. In such circumstances, that is to say in the 
ordinary case, it is no part of the duty of a widow choosing 
her own residence to furnish excuses which will satisfy a 
Court of Law that she has made a judicious choice. The 
authorities on that subject are clear for at least three-quarters 
of a century, but only one or two need be cited. 


In 1854 Peel, C J., of Bengal, delivered an important and 
leading judgment, reported in the Vyavastha-Darpana, page 
362. That very learned Judge states that the Court has exa- 
mined closely into the state of the authorities and the law on 
the subject. He quotes from the case of Ujjal-mani Dasi v. 


Joy-gopal Pal Choudhuri dnd others (1st June, 1848), as fol- 
lows :— 


“It was not pretended that she had withdrawn herself for un- 
chaste purposes She was only 14 at the death of her husband; his 
brothers were young men, and she thought it more prudent and de 
corous to retire from their protection and live with her mother and her 
tamily after the husband’s death, therefore, it appears quite clear from 
the answers given by the pandtts that she did not forfeit the mght of suc- 
cession to the husband’s estate on account of removing from the brothers 
of her late husband; that they had no right to insist on her not with- 
drawing herself from them in order to put herself under her mother’s 
protection ”’ 


He thereafter states the proposition thus, in the language 
of the pandits adopted by the Privy Council :— 


“Tf a widow from any other cause but unchaste purposes ceased 
to reside in the husband’s family and took up her abode in her parents’ 
family her rights would not be forfeited ’’ 


In a later passage in the same judgment he says:— 

“We have examined the texts of the ancient law, and we think 
they bear out the opinions of the pandits in the case before the Privy 
Council. The texts say as to maintenance, forfeiture ıs incurred by un- 
chaste life but they do not say that ıt is ifcurred otherwise There are 
many duties enjoined to women in the text of a moral or religious nature, 
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the violation of which would never have invohed any forfeiture. For- 
feitures are not to be extended by construction The duty to reside with 
the family of the deceased husband is not enjoined for the sake of 
thrift.’’ 


The decision was highly approved by this Board in Rajah 
Pirthee Singh v. Ranee Raj Kower.2 In that case Sir Barnes 


Peacock again reviewed the authorities up-to-date, and concludes 
as follows:— 


“Tt therefore appears that a Hindu widow is not bound to reside 
with the relatives of her husband, that the relatives of her husband have 
no right to compel her to live with them, and that she does not forfeit 
her right to property or maintenance merely on account of her going and 
residing with her family, or leaying her husband’s residence from any 
other cause than unchaste or improper purposes.’’ 


These principles have never been gone back upon or modi- 
fied. They are still the law of India. 

It remains accordingly only to fix the date from which 
the maintenance allowance should run. The appellant having 
remained in her late husband’s home, and having, as she had, 
a right to do, during that period accepted maintenance in fact 
and in kind, and she having thereafter, as was also within her 
legal right, changed her residence and gone to live with her 
father, what was the date of that change? The evidence upon 
that subject is far from clear. It appears to be established 
that she left by the family car on a visit to her father to attend 
the sradh ceremonies of her deceased mother. When there 
she made up her mind to stay on, and she has done so ever 
since. The Board is of opinion that this happened in the end 
of 1921, and that accordingly maintenance on the scale fixed by 
the Court below should run not from the date of decree, as 
found by the Court of Appeal, nor from the date of suit in 
April, 1922, but from 1st January, 1922. 

Their Lordships will humbly advise His Majesty that the 
decree appealed from be affirmed subject to the modification 
that the maintenance allowance be granted from Ist January, 
1922. There will be no costs in the appeal. 

Solicitors for appellant: Pugh & Co. 

Solicitors for respondents: Barrow, Rogers & Nevill. 

Appeal alloaved and Decree of the High Court modified. 


K.J.R. 


ee m — —— m e 


2. (1873) I.A. Supp. Vol. 203. 
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[FULL BENCH. ] 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(Ordinary Original Civil Jurisdiction. ) 


Present:—Mr. JUSTICE KUMARASWAMI SASTRI, MR. 
JUSTICE ODGERS AND MR. JUSTICE WALLACE. 


S. V. L. L. Lakshmanan Chettiar .. Assassee* 
v. 
The Commissioner of Income-tax, Madras .. Reftrring 


Officer. 
; Indion Income-tax Act (XI of 1922), Section 4—Moneylender carry- 
iig on Udstress withm British India—Loan on Tavanai system in the course 
of sidhi business. to persons outside British India—Isiterest due and unpaid 
at the end of Tavanai period bit not actually received—If taxable 


Where a Nattukottai Chetty carrying on money-lending business in 
British India lends money, iu the course of such business, to persons out- 
side British India on the Tavana; system, the interest duc and unpaid at 
the end of each Tavana: must be taken into account in assessing him to 
income-tax, although it was not actually received in cash 

Case stated by the Cummissione: of Income-tax, Madras, is as 
follows :— 

I have the honour to refer the following case for the opinion 
of the Hon’ble the Judges of the High Court under Section 66 (2) 
of the Income-tax Act, 1922. 

2. The petitioner is a Nattukottai Chetty, resident at Deva- 
kottai in the Ramnad District, within the jurisdiction of the In- 
come-tax Officer, First Circle, Karaikudi. He carries on a money- 
lending business at Devakottai and is a partner in some other firms 
in British India. 

3. For the assessment of the year 1927-28 based on the 
accounts of the Tamil year Akshaya (1926-27) the petitioner re- 
turned an income of Rs. 3,430 from his business at Devakottai. 
The Income-tax Officer who examined his accounts found that he 
had not taken credit for the interest that had fallen due in the 
year of account on loans advanced by him to members of his own 
community on what is known as the Tavanat system. The inter- 
est,;on such loans due by persons in British India amounted to 
Rs. 2,241 and that due by customers in Ceylon and the Strait Set- 
tlements amounted to Rs. 5,578. The Income-tax Officer added 
these as well as other items omitted by the petitioner and fixed the 
taxable income of the business at Devakottai at Rs. 13,658. 


_ 4. The petitioner appealed to the Assistant Commissioner 
objecting to the assessment of the sum of Rs. 5,578 on the ground 





“~*O.P. No. 1% of 1928. 14th March, 1929. 
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that the interest on sums lent to persons in Ceylon and the Strait 
Settlements accrued and arose outside British India and that it 
could not be taxed as income unless and until it was actually rc- 
ceived in British India. The Assistant Commissioner overruled 
his objection and upheld the assessment. 


5. The petitioner has required me under section 66 (2) of 
the Income-tax Act to refer certain questions of law for the deci- 
sion of the High Court. The question arising on the facts of the 


case is the following and I refer it for the opinion of the High 
Court :— 


‘Whether the sum of Rs 5,578 can be taxed under Section 4 of the 
Income-tax Act as income accruing or arising or received in British India 
during the year of account, Akshaya.’’ 


6. The loans in question were advanced in the course of the 
petitioner’s business at Devakottai and it is not disputed that they 
are repayable in British India. The interest on such loans is not 
a profit or gain arising without British India as has already been 
held by the Madras High Court in the case of A. T. K. P. L. S. P. 
Subramaniam Chettiar (Referred Case No. 8 of 1928). 


7. The next question is whether the petitioner can be said to 
have received the interest on these loans during the year of account. 
The distinguishing feature of Tavanai loans is that at the close of 
each period the interest due, if payment in cash has not been 
demanded by the creditor, is added on to the principal sum lent, 
becomes merged in it, and begins to bear interest as part of such 
principal sums. In effect, therefore, the interest is received at the 
close of each period and lent again to the original borrower and the 
receipt should be exhibited as such even in an account maintained 
on a cash basis, t.e, as a record of actual receipt. The fact that 
the creditor did not make the necessary adjustment in his accounts 
at the end of each Tavana cannot alter the nature of the tran- 
saction. The sum of Rs. 5,578 represented interest for Tovanats, 
which fell within the year of account and must be taken to have 
been teceived as it bécame due. It will be noted that the Income- 
tax Officer included in the assessment the interest due on Tavanai 
loans advanced to persons in British India even though the peti- 
tioner had not shown it as a receipt during the year of account 
and that the petitioner did not at any stage object to this procedure. 
The fact that the loans in question were made to persons outside 
British India does not alter the position. I am therefore of opi- 
nion that the Income-tax Officer rightly taxed the sum of Rs. 5,578 
as income received in the year of Akshaya. 


R. Kesava Atyangar for Assessee. : 


-M. Patanjali Sastri for Referring Officer 
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The Court delivered the following 


JUDGMENT:—The petitioner is a Nattukottai merchant 
‘residing at Devakottai in the Ramnad District where he 
‘carries on a money-lending business. In the course of the busi- 
ness he lent moneys to persons in Ceylon and Strait Settlements 
on what is known as the Tavenad system. The Income-tax 
Officer assessed the petitioner on the footing that interest in res- 
pect of such loans must be taken into account in assessing the 
petitioner for the year Akshaya. Objection was taken that in- 
terest on sums lent to persons outside British India cannot be 
taxed as income arising within British India unless and until 
they are received in or brought into British India and that as 
the petitioner did not actually receive interest on the loans he 
could not be taxed simply because he was getting compound 
interest. These objections were overruled but on the request 
of. the petitioner the following question was referred to us for 
decision :— 

‘Whether the sum of Ra. 5,578 can be taxed under section 4 of 
the Income-tax Act as income accruing or arising or received in British 
India during the year of account, Akshaya ’’ 

It was asserted by the petitioner during the enquiry before 
the Income-tax Officer that the moneys were lent on the ordi- 
nary Tavanai system and we must take it that the usual inci- 
dents of a loan with an agreement to pay Tavanai interest 
apply. Under such a system interest is agreed to be 
paid at certain periods and in default of such payment 
interest remaining unpaid becomes part of the prin- 
cipal and the whole sum carries interest at the rate 
agreed upon. Debits and credits are made in the accounts 
on this footing and the amount is carried forward at the end 
of each Favatat period The effect is that at the end of each 
Tavanas ‘period the interest due and unpaid at the end of each 
Tavattai is treated as having been received and added to the 
principal and re-lent on the rate of Tavanai interest agreed 
upon. In Narayanan Chetty v. Suppiah Chetty’ it was held by 
Wallis, C. J. and Krishnan, J., that in such cases interest unpaid 
and added to the principal is to be treated as a fresh deposit. 
In,O. P. No. 129 of 1928, T. P. Pethaperuthal Chettiar v. Com- 
missioner of Income-tax, which was a reference under the In- 
come-tax Act, Coutts Trotter, C. J., Beasley and Mackay, 


1 (1920) T.L.R. 43 M. 629: 38 M.L.J. 437. 
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nee were of opinion that under a loan of Tava/tas contract wheré 
at the close of each period the interest due, if payment in cash 
has not been demanded or paid, is added to principal sum lent 
and becomes merged in it and begins to bear interest as part of 
such principal; that means that interest is to be treated as 
having been paid and received and is added to the deposit itself 
to carry interest. We may in this connection also refer to the 
observations of Napier and Krishnan, JJ, in The Secretary to 
the Board of Revenue, Itcome-tax, Madras v. Arunachalam 
Chettiar’ as to when interest will, though not actually receiv- 
ed, be deemed to have been received. Reference has been made 
by petitioner’s advocate to The Board of Revere v. Pydah 
Venkatachalapathy Garu’, but that case went on the ground that 
there was nothing in the documents or evidence to show that 
there was any discharge of the interest due or constructive re- 
ceipt of the sum. We are of opinion that the petitioner must 
for the purposes of assessment to income-tax be deemed to 
have received interest though it was not actually paid in cash. 

The next question is whether he received it in British 
India within the meaning of section 4 of the Income-tax Act. 
Under section 4 profits and gains of a business accruing or 
arising without British India to a person resident in British 
India shall, if they are received in or brought into British India, 
he deemed to have accrued or arisen in British India and to be 
profits and gains of the year in which they are so received and 
brought. The explanation is to the effect that the mere fact 
that such profits are taken into account in the balance sheet 
prepared in British India will not bring the case within this 
Section. 

In The Commissioner of Income-tax, Madras v. Subra- 
maniam Chettiars it was held that where a person who 
adopted the mercantile basis in his account and who 
carried on business in Rangoon and Penang advanced 
a sum of money from the Rangoon funds to the Penang 
business and credited interest on the advance in the 
Rangoon business ` though no amount was actually 
received from Penang, the interest in question was not profit 
or gain arising outside British India but was income which 
properly accrued or arose within British India within sec- 





-——— <<. in — 
2 (1920) I.L.R. 44 M 65 at 92 and 99: 39 M.L.J. 649 (S.B.). 
3. (1922) 16 L.W. 174 (FB) - 
4 (1927) I.L.R. 50 M 765: 53 M.L.J. 379 (F.B.) 
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tion 4 (1) of the Income-tax Act. Mr. Kesava Aiyangar for the 
petitioner wanted to canvass the correctness of this decision but 
we see no ground to dissent from the view taken by the learned 
Judges. 

In the present case it is not suggested that the petitioner 
was carrying on a separate or a branch business in Colombo 
and the Strait Settlements. He is a money-lender carrying 
on business in British India and in the course of such business 
lends money to persons outsıde British India. It is therefore 
unnecessary for us to consider the cases cited which had refer- 
ence to business having branches outside British India. 

Reference was made to Gresham Life Assurance Society 
v. Bishop, Farmer v. The Scottish Widows’ Fund Life Assur- 
ance Society® and Scottish Provident Institution v. Farmer", 
where it was held that actual receipt of interest or 
profits is necessary and that a mere inclusion of the amounts in 
the balance sheet or accounts is not sufficient to make income 
received in foreign countries taxable The explanation to sec- 
tion 4 embodies the rule laid down in the decisions cited. In 
the present case we are of opinion that the explanation to sec- 
tion 4 has no application as for the reasons given by us we 
think that there has been a receipt of the interest. 

We are of opinion that the petitioner has been rightly 
assessed and answer the reference in the affirmative. The 
assessee will pay the Income-tax Commissioner’s costs Rs. 250 

Reference answered tn the affirmative. 
N.S: 
PRIVY COUNCIL. 
[On appeal from the High Court of Judicature at Madras. } 

PRESENT :—Lorps SHAW, DARLING, ATKIN, TOMLIN AND 

SIR LANCELOT SANDERSON. 
Venkatakumara Mahipati Suryarao Bahadur 


Garu, Rajah of Pittapur .. Appellant" 
v. 
Secretary of State for India in Council .. Respondent, 


Grant—M mverals—Grantea’s right to, under grary of tenure by Zemindar 
—Presumption—Onus of proof—Evidence—Purchaser from grantee— 
Leases by—WReservatiom of right to mmerals m—Admussibihty in evidence 
of fact of—Crul Procedure Code, S. 100—Erroneous finding of fact— 








*P.C. Appeal No 72 of 1927. A 15th March, 1929 
5. (1902) A.C. 287. 6.5 Tax Cases 502. 
7. 6 Tax Cases #. 
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Interference with—Jurisdiction—Privy Council appeal from decrece m 
Second Appeal—Findings of fact of first appellate Couri—Interference 
with—Jurisdiction of Privy Councit—Grant in India—Interest passing under 
—Question as to—English Law nes as to real broperty—Inapplicabiltty of. 

When a grant is made by a Zemindar of a tenure at a fixed rent, 
although the tenure may be permanent, heritable and transferable, minerals 
will not be held to have formed part of the grant in the absence of express 
evidence to that effect. an 


Held, accordingly, in the case of an estate omginally held under a grant 
from a Zemindar subject to a fixed annual rent and an obligation to 
provide a military force, that there was no presumption that the under- 
ground rights passed by the original grant 

The rules of English Law as to real property in England can afford 
no guidance as to what has passed under an Indian grant. - 

Where the question was whether the underground ,rights in an estate 
Passed under a grant thereof by a Zemindar, held, that the fact that 
minerals were in terms reserved in Icases to tenants grauted by purchasers 
of the estate from the grantee could not be evidence that the underground 
rights passed under the grant. 


No second appeal will lie except on the grounds specified in S. 100, 
Civil Procedure Code. The High Court has no junsdiction to entertain 
a second appeal on the ground of an erroneous finding of fact, however 
gross or inexcusable the error may scem to be e 

In an appeal from the decree in a second appeal, the Privy Council has 
no jurisdiction to review or modify the findings of fact arrived at by the 
first appellate Court. 


Appeal No. 72 of 1927 from a decree of the High Court 
of Judicature at Madras. f 

The material facts of the case appear sufficiently from 
their Lordships judgment. s 
` The only question for consideration ou the appeal to the 
Privy Council was whether the appellant, owner of the villages 
in suit, had the mineral rights therein. ' i 

In the High Court, reliance was placed by the plaintiff upon 
the then recent decision of the Privy Council in Satya Niranjan 
Chakravarti v. Ram Lal Kaviraj, which, it was unsuccessfully 
contended, modified the force of the previous decisions relating 
to mineral rights. i 

The plaintiff appealed. 

De Gruyther, K.C. and Narasimhan for appellant argued 
that there was no reservation of the mineral rights to the grantor 
at any time. ge Le 

Dunne, K.C. and K. Brown for respondent.—There is no 
evidence whatever eetablishing any grant of minerals... The 
appellant has to show that the right to the minerals passed. 

[Lord Shaw.—There is nothing in the language used in the 
grant to show that there was any reservation of the minerals. | 








1, (1924) L.R. 52 I.A. 109: I.L.R. 4 Pat. 244: 48 M.L.J. 328 (P.C). 
R—9 
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P.C. The State has a right to the minerals, unless the party claim- 
Rajah of ing them can show a grant. The appellant has to establish a 
Pittapar grant by which the minerals vested in him. 
Secretary [Lord Tomlin.—The question is whether the principle laid 
of State = down in Sasi Bhushat’s case, that an express grant must be 
shown, applies to the present case. ] 

[Sir Lattelot Sattderson.—The question must be decided 
according to the terms of the original grant. The Lower Appel- 
late Court distinctly finds that there was a grant.] 

Refers to the Fifth Report, p. 163, Vol. 11 (Madras). 

De Grasyther in reply refers to the Bengal Regulation 
VIII of 1793, S. 14, as to who are Talukdars. In India the 
man who pays the revenue is the proprietor of the soil. 

15th March, 1929. The judgment of their Lordships was 
delivered by 

moe Lord Tomiin.—The appellant in this case who is the plain- 

tiff in the suit, and will be hereinafter referred to as the plain- 

tiff, is appealing against a decree, dated 31st March, 1925, of 

the High Court of Judicature at Madras whereby the plaintiff's 

suit was dismissed and the, plaintiff was ordered to pay certain 

costs. 

The plaintiff as successor-in-title of his father holds 27 

villages, formerly part of an estate known as the Totapalli 

estate situate in the Godavari District in the Northern Circars 

of Madras. These villages were purchased in 1879 by the 

plaintiff's faller from the then holder and Mansabdar of the 
Totapalli estate. 

In the years 1913 and 1915 the Tahsildar of Peddapur col- 
lected from tenants of the plaintiff in two of the 27 villages 
royalties or penalties for the removal of gravel and stone from 
hills within the boundaries of such two villages. He did so on 
the footing that the underground rights in the villages belonged 
to the Government. ` 

Thereupon the plaintiff launched in the Court of the Dis- 
trict Munsif of Peddapur a suit against the defendant, the Sec- 
retary of State for India in Council claiming a declaration of 
his title to the underground rights in his villages formerly 
part of the Tottapalli estate. He also asked an injunction to 
restrain interference with his rights and a refund of the amount 
collected from his tenants. The defendant denicd the title of the 
plaintiff to the underground rights alleging that the Government - 
retained the right to resume (1.¢., to reassess) the Totapalli estate 





i 2. (1916) L.R. 44 I.A. 46: LLL,R. 44 C. 585: 32 M.L.J. 245 (P.C.). 


LVII] THE MADRAS LAW JOURNAL REPORTS. 67 


and that'the underground rights were therefore vested in the 
defendant-respondent The substantial issue between the parties 
is the title to the underground rights. 

The Mansabdar of the Totapalli estate admittedly trans- 
ferred to the plaintiff's father in 1879 all his interest in the 
27 villages. It was open to the plaintiff to show either that the 
interest of the Mansabdar transferred in 1879 included the 
underground rights or that the plaintiff’s father or he himself 
subsequently acquired them. In fact, in the first instance, he 
framed his claim on the footing that the underground rights 
passed to his father in or about 1883 by reason of the Govern- 
ment having at that time resumed the villages and enfranchised 
them in favour of his father. 


This point is raised by para. 3 of the plaintiff's filed plaint 


in the following terms: 

“The plaintiff is the owner of Nellipudi, Meraka Chamavaram and 
some other villages in the Totapalli estate as per the plaint schedule The 
underground rights in the said villages had become absolutely vested ir 
and been enjoyed by plaintiff and his predecessors-in-tit® and the said 
villages were purchased from the'then Mansabdar by plaintiff’s father in 
or about 1879. They were subsequently resumed hy Government and en- 
franchised in plaintiff’s father’s favour and quit rent imposed on them.’’ 


As will be seen from the succeeding narrative, the plaintiff 
subsequently changed his ground more than once. 

On 18th December, 1916, the District Munsif pronounced 
judgment in the plaintiff’s favour so far as his title to the 
underground rights was concerned, and gave him a declaration 
accordingly, but did not grant him any injunction and rejected 
his claim for a refund of the royalties or penalties which had 
in fact been paid not by him but by his tenants. 

The District Munsif appears to have held that the alleged 
‘enfranchisement did not enlarge the appellant’s rights but that 
the title to the Totapalli estate rested upon an ancient grant, 
which had not been produced, and that by virtue of a general 
rule to the effect that the grantor must in the absence of evi- 
dence to the contrary be taken to have parted with all his rights, 
the underground rights had passed by the grant and were there- 
fore vested in the plaintiff. 

An appeal was taken to the Subordinate Judge, who, on 
17th December, 1919, also pronounced judgment in the plain- 
tiffs favour. He appears to have held that there was an ori- 
ginal service grant of the estate which must be presumed to 
have carried the underground rights and further that the“plain- 
tiff was entitled to the underground rights by virtue of the 
alteged enfranchisement, He, therefore, confirmed the decree 
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of the Lower Court with the addition of an injunction to which 
he considered the plaintiff entitled. 

The defendant appealed to the High Court of Judicature at 
Madras. On 7th March, 1919, the Court set aside the deci- 
sions of the Lower Courts. It remanded the suit to the Dis- 
trict Munsif for re-admission and re-trial, and directed the trial 
of an additional issue, namely: 

“Whether the suit village in the hands of the plaintiff’s predecessors 
was subject to a burden of service or was in lieu of wages for service??? 

. From the judgments delivered in the High Court it appears 
that the Court took the view that the Subordinate Judge had 
decided the case upon the basis that there had been an enfran- 
chisement by the Government which carried the underground 
rights to the plaintiff's father, but that in fact what had taken 
place had not amounted to an enfranchisement at all. The 
learned Judges, however, directed the trial of the further issuc 
because the plaintiff's counsel had presented to them an argument 
to the effect that apart from the alleged enfranchisement his 
client’s predetessors-in-title had always held the estate subject 
to a burden of service and not merely in lieu of wages for ser- 
vice. This fact, if established, would (he had contended) lend 
strength to the plaintiffs claim to the underground rights. The 
suit was accordingly re-tried by the District Munsif. On 21st 
June 1920, he again gave judgment in the plaintiffs favour. 
holding that the Totapalli estate was held only burdened with 
service and was not held in lieu of wages for service, and that 
the underground rights were. therefore. in the plaintiff. The 
District Munsif’s view seems to have been that the holding of 
the villages was first and the imposing of the punen of service 
subsequent. 

On appeal the Subordinate Judge, on 12th December, 1921, 
confirmed the District Munsif, holding that the estate was em- 
joyed under a grant from the Zamindar of Peddapur, subject 
to the obligation of rendering some service and paying a quit 
rent, and that such a grant carried the underground rights. 

The suit was again taken by the defendant to the High 
Court of Judicature at Madras. The appeal was. on Ist May, 
1925, allowed, the learned Judges holding that in the absence 
of any evidence that the underground rights were included in 
the grant they could not be treated as having thereby passed. 

` It is to be observed that in the High Court on the second 
appeal the plaintiff for the first time put forward a new con- 
tention that the Mansabdar of the Totapalli estate was origi- 
nally a chief in a position analogous to a Poliagar in the South 
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of the Presidency and as such entitled ta the underground rights. 
This contention was rejected by the learned Judges of the High 
Court on the grounds that it had not been raised in the Lower 
Courts and that there was no evidence to show any similarity 
between the tenure of the Totapalli estate and that of an estate 
held by a Poliagar. 

It is against this judgment that the plaintiff now appeals. 

The history of the Totapalli estate prior to the early part 
of the 19th century is not free from obscurity. No grant of 
the estate has been produced. The material placed befdre the 
Lower Courts consisted of (a) Mr. James Grant’s Political 
Survey of the Northern Circars, written about 1785 and an- 
nexed to the Fifth Report of the Select Committee on the 
Affairs of the East India Co., (b) Morris’s account of the Goda- 
vari District, published in 1868 under Government authority, 
(c) “The Godavari Gazetteer,” a Government publication of 
1907, (d) the Government documents relating to the transac- 
tions of 1881-1883, which are printed at pp. 89-100 of the 
record, and (e) the extracts from the statement of a former 
Mansabdar of Totapalli printed in the course of the reports of 
the case of Stree Rajah Yanumula Venkayamah v. Stree Rajah 
Varunila Boochia Vankondora* 

From this material certain facts emerge as to which there 
is no dispute, namely, (1) that in or about the year 1785 the 
Mansabdar was paying a fixed annual sum to the Zamindar of 
Peddapur and was under an obligation’ to furnish him with a 
military force of 700 peons when called upon to do so; (2) that 
some time prior to the end of the 18th century the Zamindar 
resumed certain villages forming part of the estate to satisfy 
his claims in respect of the annual sum; (3) that in 1802 there 
was a permanent settlement by the Government of Madras of 
the Zamindary of Peddapur and that the annual sum receivable 
by the Zamindar from Totapalli was treated as an asset of the 
Zamindar; (4) that in 1847 the Government of Madras acquir- 
ed the Zamindary of Peddapur at a sale for arrears of re- 
venue; (5) that in 1859 the Government commuted -the obli- 
gation of the Mansabdar of Totapalli to supply 700 peons for 
an annual payment of 6,500 rupees; (6) that the Mansabdar 
from time to timê alienated certain other parts of the Tota- 
palli estate as well as the 27 villages alienated to the plaintiff's 
father in 1879; and (7) that the Government’s documents show 
that the Government regarded the Totapalli estate as a service 
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inam and dealt with it-on that footing in 1881 to 1883 by mak- 
ing a settlement in respect of it which was expressly stated not 
to amount to a permanent settlement or enfranchisement. 


Mr. Grant, in his survey of 1785, describes Totapalli as 
a small hilly country and a region of tigers. The obscurity of 
its early history may in part be due to its lack of importance. 


At any rate their Lordships are of opinion that there is a 
definite finding hy the Subordinate Judge to the effect that the 
estate was originally held under a grant from the Zamindar of 
Peddapur subject to a fixed annual rent and an obligation to 
provide a military force. After an examination of the materials 
placed before the Lower Courts (in the course of which their 
Lordships saw a full copy of the statement of the Mansabdar, 
extracts from which are printed in Stree Rajah Yanumula 
Venkayamah v. Stree Rajah Vattuswila Boochia Vatkotidora’) 
their Lordships are of opinion that there was before the Sub- 
ordinate Judge evidence upon which his finding of fact could 
have been based. ° 


Before their Lordships for the first time it has been urged 
by the plaintiff that the Mansabdars of Totapalli were originally 
independent chieftains not taking under any grant at all, and 
that the findings of fact arrived at by the Subordinate Judge 
should be reviewed and modified accordingly. 


In their Lordships’ opinion they have no jurisdiction in 
the circumstances of this case to embark upon any such review. 
Under the Civil Procedure Code no second appeal will lie ex- 
cept on the grounds specified im’ S. 100. Directly in point are 
the observations of Lord Macnaghten in Mt. Durga Choudrain 
v. Jawahir Singh Choudhri* in which he says: 

“Tt is enough in the present case to say that an erroneous finding 
of fact is a different thing from an error or defect in procedure, and 
that there is no jurisdiction to entertain a second appeal on the ground 


of an erroneous finding of fact, however gross or inexcusable the error 
may seem to be.’’ 


- There remains then only the question whether the High 
Court of Judicature at Madras was right in holding that the 
underground rights did not pass in the absence of evidence of 
the inclusion of such rights in the grant found by the Sub- 
ordinate Judge. 

There was, in fact, no evidence that the grant included 
the underground rights or that the minerals had ever been work- 





3. (1869) 13 M.I.A. 333 
4, (1890) LR 17 I A. 122 at 127: I.L.R. 18 C. 23 (P.C.), 


LVO] THE MADRAS LAW JOURNAL REPORTS. 71 


ed by the Mansabdars of Totapalli or by any of their alienees, 
The fact that minerals were in terms reserved in leases to tenants 
granted by.the plaintiff and his father cannot in their Lordships’ 
opinion be evidence that the underground rights passed from the 
Zamindar of Peddapur under the original grant to the Mansabdar 
of Totapalli. 

The Lower Courts based their conclusion that the under- 
ground rights passed by the original grant upon a presumption 
that in the absence of any evidence as to the terms of the grant 
the grantor passed all that he had to the grantee. 


In their Lordships’ opinion no such presumption is admis- 
sible. Such a presumption would be contrary to many deci- 
sions of their Lordships’ Board in which it has been from time 
to time pointed out that the rules of English law as to real pro- 
perty in England can afford no guidance as to what has passed 
under an Indian grant. 

The principle to be applied to the present case is in their 
Lordships’ judgment to be found stated by Lord Buckmaster in 
S\asit Bhushan Misra v. Jyoti Prasad Singh Deo’ where, refer- 
ring to earlier decisions, he says: 

“These decisions therefore have laid down a principle which applies 
to and concludes the present dispute They establish that when a grant 
1s made by a Zamindar of a tenure at a fixed rent although the tenure may 


be permanent, heritable and transferable, minerals will not be held to have 
formed part of the grant in the absence of express evidence to that effect ’” 


In the result therefore their Lordships are of opinion that 
the judgment of the High Court of Judicature at Madras was 
right and that the appeal fails and ought to be dismissed with 
costs, and they will humbly advise His Majesty accordingly. 

Solicitors for appellant: Douglas, Grani & Dold, 

Solicitor for respondent: Solicitor, India O ffice. 

K.J.R. Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT:—MR. Justice PHILLIPS AND MR. JUSTICE 
REILLY, 
_The Corporation of Madras .. Appellant 
P. f 
Messrs. Spencer & Co., Ltd., Mount Road, Madras .. Respts. 


Madras Cy Aunmapal Act (IV of 1919), S 365 (2)—Lu ence fees 
leviable—If can be lused as a power of taxation—Unreasonable lety of fee 
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S i 
a ower of Cwil Court to swterfere—Principles to determine whether 
icence fee is untreasonable—Costs—General rule as to—Interference by 
Appellate Court—When justifiable. 


There is a great difference between taxes and licence fees leviable undei 
the Madras City Municipal Act of 1919, and the power given by S 365 n 
of the Act to the Council to levy licence fees cannot be used as a power of 
taxation Licence fees are leviable as compensation to the Corporation for the 
expenses incurred in the issue of licences and the general regulation of the 
trades and other occupations which are licensed, and there must be some 
relation between these expenses and the amount of fees Iewahle The 
Civil Court has power to interfere with the levy of such fec ın cases where 
the fee 1s unreasonable. 


Krause v. Johnson, (1898) 2 Q.B. 91 referred to. 


Principles to be observed in determining whether the licence fee levied 
by the Council 1s-reasonable or not pointed out by Reilly, J 


Per Philips, J ~To justify the interference of an Appellate Court with 
the order of the Lower Court that costs should follow the result, not only 
should the Appellate Court be of opinion that there were circumstances 
which justified a departure from the usual order as to costs but it must 
be further satisfied | that these circumstances were so exceptional that the 
Lower Court cannot have exercised its discretion judicially m ignoring them. 

On appeal from the judgment of the Honourable Mr. Justice 
Beasley, dated” the 19th day of April, 1928, and passed in 
the exercise of the Ordinary Original Civil Jurisdiction of the 
High Court in C.S. No. 197 of 1927. 

S. Ratigaswanu Aiyangar for appellant. 

Vera Mockel with O. T. Govindan Nambiar instructed by 
Messrs. Short Beaves & Co. for respondents. 

The Court delivered the following 

JUDGMENTS. Phillips, J—The only question for deter- 
mination in this appeal is whether the action of the appellant, 
the Madras Corporation, in raising the licence fec for storing 
spirits from Rs. 25 to Rs. 200 was within its powers. Beasley, 
J., who tried the case has held that the increase in the fee is 
unreasonable within the meaning of the term as defined by Lord 
Russell, C.J., in Kruse v. Johnson,’ and has directed refund to 
the plaintiffs, Messrs. Spencer & Co., of the excess amount 
paid by them. Mr. Rangaswami Aiyangar for the appellant 
‘now takes exception to this fmding and says {hat the power to 
levy fees for licences under the Madras Act IV of 1919 is con- 
ferred on the Council and it is within their power to fix the fee 
at any figure they please. He contends that if they fixed it at 
a figure too high or too low, the tax-payer has two remedies, 
(1) by exercising pressure on the member of the Corporation 
for his ward with a view to getting the figure altered, and 


a eae 
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(2) the correction of its own mistake by the Council; but he was 
not at first prepared to accept the dictum in Kruse v. Johnson* 
that the Court has power to interfere with bye-laws which are 
unreasonable. The definition given of “unreasonable” at p. 99 


of the report of that case is as follows:— 

“Tf, for instance, they (1e, the bye-laws) were found to be partial 
and unequal in their operation as between different classes; if they were 
manifestly unjust, if they disclosed bad faith, 1f they involved such oppress- 
ive or gratuitous interference with the rights of those subject to them 
as could find no justification ın the minds of reasonable men... ”’ 


Appellant’s contention in the first place is that the fees 
fixed for licences for what are called dangerous and offensive 
trades which are leviable under the provisions of the Act are 
revenue in the same sense as the taxes which the Council is em- 
powered to levy. When there is a question of what is the power 
of taxation conferred by Government on a public body, a very 
careful scrutiny is necessary to see that only powers specially 
conferred are exercised and that nothing further is added to 
them. In Part III of the Act which purports to deal with 
Taxation and Finance, Chapter V deals with ‘Taxation and 
enumerates the several taxes which the Council is empowered 


~" to levy. Licences are dealt with in Part IV of the Act and are 


leviable under section 287. The power to levy fees for licences 
is given in the chapter on Procedure. There can be little doubt 
that there is great difference between taxes and licence fees. 
The fact that in sections 110 and 111 the levying of taxes is 
authorised but is stated to be by way of licence fees does to 
some extent support the argument that taxes and licence fees 
have something in common, but that a tax is not the same as 
a licence fee, is clear from the fact that no permission has to be 
obtained before the tax becomes payable and the tax is not paid 
for such permission, whereas the licence fee is payable ın respect 
of a permission which is granted by the Corporation. I must 
confess that the words “by way of licence fee” in sections 110 
and 111 are not very intelligible to me and I cannot think that 
the sections would be affected in any way by the omission of 
these words. Presumably the legislature intended to attach 
some meaning to these words, but nothing has been suggested 
in the course of these proceedings in explanation of the mean- 
ing. Whatever may be the meaning, I am satisfied that taxes 
cannot be treated as being in the same category as licence fees 
under the Act. The argument therefore that, when the Corpo- 
ration is empowered to levy licence fees, it may do so solely for 
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the purpose of revenue does not seem to me to be tenable. 
Beasley, J., has held that the fees are leviable as compensation to 
the Corporation for the expenses incurred in the issue of licences 
arid the general regulation of the trades and other occupations 
which are licensed and there must be some relation between 
these expenses and the amount of fees leviable. This was the 
view which was adopted by the Rangoon High Court in Muni- 
cipal Corporation of Rangoon v. The Sooratee Bara Basaar Co., 
Ltd? With all respect, I think this is a very reasonable view 
to take and, although possibly the above is not the sole consi- 
deration which may be taken into account in fixing the amount . 
of fee, it is the main consideration. The licence fees are in 
respect of what are called dangerous and offensive trades, that 
is to say, it is necessary in the interests of the city that the 
Corporation shall know where such trades are being carried on 
and shall be in a position to see that they are carried on 
in a proper manner without causing unnecessary nuisance to other 
people or danger to the public generally. That being so, it is 
clear that the Corporation must have power to raise money for 
the exercise of these powers, but it does not follow that the 
Corporation has the power to levy any sum it likes by way of 
licence fee in order to raise the revenue, and in fact it is conced- 
ed by Mr. Rangaswami Aiyangar that there must be some limit 
to the fee which can be imposed; but he is not pre- 
pared to suggest what that limit will be. If there 
is such a limit, there is good reason for holding in 
accordance with the principle of Kruse v. J ohuson* that, 
if the fee is unreasonable within the meaning of Lord Russell’s 
definition in that case, the Court has power to interfere with 
its levy. We have been referred to another case, Institute of 
Patent Agents v. Lockwood, in which Lord Herschell, when 
dealing with the rules framed by the Board of Trade under the 
Patents, Designs and Trade Marks Act, 1888, which fixed a 
certain fee, in the course of his judgment observed: 

“T confess that it seems to me, if there were any power to impose 
fees at all, very difficult indeed to arrive at the conclusion, when the Board 
of Trade have sanctioned a particular fee, that it 1s within the province 
of a Court of Law to canvass their conclusion, and to determine what 1s 
the legitimate amount at which the fee may be fixed ’’ 

If that remark is applicable to the present circumstances, 
it would follow that, as the Council has power to fix the fee, it 
is not within the province of this Court to interfere but there 
is a subsequent remark at page 357, namely, 


1, (1898) 2 Q.B 91 2 (1927) I1.L.R. 5 Rang. 212. 3 (1894) A.C. 347. 
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“I will say one word, however, before leaving this part of the sub- 
ject, upon the point suggested that they involved something harsh or unfair 
as regards the respondent ’’ 


It is not reasonable to interpret that as showing that the 
learned Judge had the principle laid down in Kruse v. Jolmson! 
in his mind, namely, that if there was something harsh or un- 
fair in the rules, it may be that the court will interfere. The 
case is certainly no authority to the contrary and was not even 
cited in Kruse v. Johnson’. The question, therefore, before us 
is whether Beasley, J., was right in holding that the levy of this 
fee was unreasonable. Apparently from 1904 to 1924 the fee 
of Rs. 25 was fixed as the fee for storing spirits. Until that 
date the word “spirits” was interpreted as denatured spirits and 
the fee was levied for the storage of such spirits. In 1924 and 
1925 the licence in its present form was granted for a fee of 
Rs 25 At the end of 1925 a proposal was made to raise it 
and we have the minutes of the proceedings of the Council from 
the 15th of December, 1925 to the 9th of March, 1926, when 

the Council finally fixed the fee at Rs. 200, changing the nature 
~ of the licence to one for arrack and for foreign liquors con- 
„taining alcohol. From the notes of the then Commissioner it 
would appear that the Corporation resented the action of 
Government in collecting the Abkari revenue within the City 
and in not allowing the Corporation to utilise such revenue for 
themselves. As compensation the Government were paying a 
fixed sum annually to the Corporation. The Commissioner 
suggested that, as the Government insisted on the old conditions 
being adhered to, the power to levy a fee for storing spirits 
should be fully exploited and raised. Accordingly the fee was 
raised from Rs. 25 to Rs 200. Can it be said that this altera- 
tion was made reasonably? Taking it that the fee income must 
be more or less proportionate to the trouble and expense in- 
curred by the Corporation in issuing licences and in controlling 
trades and other matters for which licences are issued, the 
reason at the bottom of the resolution of the Council is clearly 
not in accordance with the spirit of the Act. The fee was not 
raised because of the expense of collection or regulation but was 
merely a counter-demonstration to the order of Government 
refusing to allow the Corporation to take the Abkari revenue 
of the City. The result of this increase of fee has undoubted- 
ly been to impose on the persons who store such liquor a very 
unfair burden as compared with other tax-payers in the City. 
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Pirom the evidence which has been adduced it would appear that 
the expenses of supervising the places where foreign liquor is 
stored are practically nil. The site is inspected when the licence 
is originally granted and, so far as the evidence goes, no further 
action appears to be taken. If we compare the fee for this 
licence with the fees for other matters which entail much 
greater expense and trouble on the Corporation, such as fees for 
stables, dairies and storing skins and explosives, we find that 
the fee for storing spirits is by far the highest although those 
other matters entail much greater trouble and are more dan- 
gerous and offensive to the general public. The fee for other 
licences was not raised at the same time and consequently it is 
impossible to hold that there was justification for raising the 
fee for a licence for storing spirits by 800 per cent. It was 
certainly not done with a view to pay for the expenses in con- 
nection with such licences but was obviously done to increase 
the revenue of the Corporation from liquor, thereby replacing 
the Abkari rgvenue taken by Government. This being so, I 
must find that Beasley, J., was amply justified in finding that 
the levy of the enhanced fee was unreasonable. 

While holding that the enhanced licence fee is unreasonable, 
the learned Judge has in his decree ordered that the plaintiffs 
are therefore liable only to pay a licence fee of Rupees Twenty- 
five (Rs. 25) which sum is amply sufficient to cover all the 
duties performed and the expenses incurred by the defendant- 
Corporation with respect to those licensed premises and other 
premises in respect of which licences have been granted. 
While agreeing with him that the enhanced fee is excessive, I 
do not think that the Court is justified in taking upon itself the 
power conferred by the Act upon the Council, namely, the fix- 
ing of the amount of fees; in this case the omission to fix the 
fee for a licence will make no difference in the substance of 
the decree, for the fee which was formerly leviable was Rs. 25 
and this figure must be restored, as the resolution for its en- 
hancement is invalid and the plaintiffs are therefore entitled to 
the refund of the balance of Rs. 175. The words of the decree 
quoted above should therefore be removed, but the decree is in 
other respects confirmed. . 

A somewhat surprising argument has also been advanced 
on the question of costs. The learned Judge has passed the 
usual order that costs should follow the result, and the circum- 
stances would have to be exceptional to justify our interference 
with the order, Not only must we be of opinion that there 
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were circumstances which justified a departure from the usual 
order as to costs but we must be further satisfied that those cir- 
cumstances were so exceptional that the learned Judge cannot 
have exercised his discretion judicially in ignoring them. That is 
.far from being the case here and this ground of appeal must 
be rejected. í 


The appeal is accordingly dismissed with costs. 


Reilly, J—I agree with the finding of the learned Judge 
on the Original Side that the power given by the Madras City 
Municipal Act to the Council to levy licence-fees cannot be 
used as a power of taxation. The Act clearly provides in 
Part III for taxation and lays down what taxes the Corpora- 
tion may levy. Then the Act goes on to an entirely different part, 
Part IV, which is headed “Public Health, Safety and Con- 
venience’’ In that part there are provisions fo the effect that 
no person shall carry on certain trades or occupations or use 
any premises for certain purposes without getting a licence from 
the Commissioner. The section in that part With which we 
are particularly concerned is section 287, which provides that 
no person shall use any place for any of the specified purposes 
without getting the permission of the Commissioner in the form 
of a licence. A person who wishes to use his premises for such 
purposes has to apply for a licence. The Commissioner may 
grant, or refuse to grant, such a licence. If he grants it, he 
may fix any conditions or restrictions which he thinks neces- 
sary. There is nothing whatever in this section about a person 
who wishes to use his premises for such a purpose being taxed, 
or his occupation or his premises being taxed. He 
has under those provisions to get a licence When we come 
to the end of the Act, there is another part headed “Procedure 
and Miscellaneous.” Section 365 at the beginning of that part 
sets out that every licence or permission must be signed by 
the Commissioner and must specify the restrictions, if any, which 
are imposed by the Commissioner Then sub-section (2) goes 
on to say “For every such licence or permission fees may he 
charged at such rate as may be sanctioned by the Council.” It 
is suggested that the fixing of fees for these licences may be 
used by the Council as a method of taxation. Surely, if that 
was intended, that power would have been provided for in the 
part of the Act which deals with taxation. What could be the 
reason for bringing it in as a mere fact of procedure at the end 
of the Act? Mr. Rartgaswami Aiyangar for the Corporation 
has suggested that, because in the sections which deal with taxa- 


Reilly, J. 


(Corporation 
of Madras 


78 THE MADRAS LAW JOURNAL REPORTS. [Vol.. 


tian one or two of them refer to the method of collecting taxes 
as “by way of licence-fees’’ therefore we must hold that there is 
no distinction between licence-fees and taxes. I can see no suffi- 
cient reason in the rather loose language which is used in those 


sections about the means of collecting taxes to lead us to hold- 


that under the Act it is intended that there should be no distinc- 
tion between licence-fees and taxes. I do not think that the 
matter really admits of any doubt. But, if there were any 
doubt about the meaning of section 365 (2), if it were possible 
to read that sub-section in two ways—in one way as empower- 
ing the Council to impose taxes on persons who apply for licences 
and in another way as empowering them only to require those 
persons to pay fees—then under the ordinary principle of con- 
struction when we are dealing with a statute which imposes or 
which it is contended imposes any liability on a subject or citizen 
to taxation, it would be imperative upon us to adopt the con- 
struction most favourable to the subject or citizen. But I do 
not think it ig necessary to call that principle of construction 
to our aid in this case. I cannot imagine that the Legislature, 
when providing for licence-fees under the heading “Procedure” 
and omitting them from the provisions regarding taxation, ever 
intended them to be treated in any way as taxes. 


If the power to levy these fees cannot be used for taxation, it 
is admitted that the Council has not the power to fix any arbit- 
tary fee which it chooses. Mr. Rangaswami Aiyangar has ad- 
mitted that there must be some limit to its power and that the 
fees must be reasonable He has rightly contended that in inter- 


preting the word “reasonable” in this connection we must give- 


it a wide and liberal interpretation And I quite agree with his 
contention that, when such a question comes before a Court, it 
is not for the Judge to try minutely to assess what is the proper 
fee; nor is it for the Judge to substitute his judgment in the 
matter for that of the public body to which the legislature has 
entrusted it But I think there are two principles which we may 
use to determine whether the fees fixed by a Municipal Corpora- 
tion with powers such as these can be held to be reasonable or 
not. If we accept the proposition that the power of charging 
licence-fees cannot be used for taxation, then we must say that 
as a whole the fees charged by the Corporation must not, be very 
much in excess of what the duties cast upon them and their staff 
in connection with the licences cost them. There is the cost of 
issuing the licences; there is the cost of* inspecting the premises 
to see whether they are suitable for the purpose proposed; and 
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there is the subsequent cost of inspecting the premises to see that 
they are being used properly and that the conditions and restric- 
tions imposed by the Commissioner are observed. But roughly 
speaking, if the fees are charged at so high a rate that as a 
whole they bring in very much more than the cost of these 
operations to the Corporation then I think we can rightly say 
that they are unreasonable There is another principle. Al- 
though it is almost impossible for the Corporation itself to as- 
certain, when they issue a number of licences to persons engaged 
in different trades and occupations, exactly, what is the cost of 
any particular licence or licenses for persons engaged in particular 
trades or occupations—and certainly we could not attempt any- 
thing of that sort—yet surely it would be unreasonable if they 
so fixed the fees that the whole cost incurred by them in connec- 
tion with all the licences or a grossly disproportionate part of 
it, was imposed on one particular trade or a few particular 
trades. These principles, I think, may be of help in ascertaining 
whether a particular fee is reasonable or not. My. Rangaswami 
Aiyangar referred us to the case of Kruse v. Johnson! and 
asked us to accept the view of what is reasonable and unrea- 
sonable taken by Lord Russell, C.J, in that case. That I am 
very willing to do. But we must remember that Lord Russell 
in that case said that a bye-law which was partial or unequal 
in its operation would be unreasonable; and in the same way I 
think we can properly say that a licence fee, if it was imposed 
partially or in a way which would make it unequal in opera- 
tion, would also be unreasonable. 

Mr. Rangaswami Aiyangar has tried to tell us how much 
the issue of these licences is costing the Corporation a year, 
and he has put before us some calculations which show that 
the total cost of the licensing operations is about Rs. 95,000 
a year I cannot say that I am entirely satisfied with the 
way in which he has arrived at that result. It appears to me 
that some parts of his calculations required a good deal of 
clearing up. But let us assume that his figures are correct. 
He has also told us that the total amount collected for these 
licences is about Rs 90,000 a year If these figures are cor- 
rect, the Corporation is collecting about Rs. 5,000 less than what 
the licensing operations cost them If that is so, it would be 
very reasonable for them to increase their licence-fees so as 
to cover the deficit. How they should increase them, is not 
for us to determine. One obvious method would be an all- 
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round increase of licence-fees so as to cover the deficit. Another 
method would be to find out whether some licence-fees are clearly 
too low and to raise them. But what has the Corporation done 
in this case? From the schedule with which Mr. Rangaswami 
Aiyangar has provided us it appears that there are over a 
hundred different classes of occupations and trades for which 
people have to apply for licences. They have selected the one 
with which we are concerned—the storing of spirits. The fee 
for storing spirits before the change with which we are concern- 
ed was made was Rs. 25 a year. The storing of spirits is ob- 
viously not a very dangerous thing. It is not a thing which is 
offensive to the physica! senses of persons in the neighbourhood. 
And the evidence shows that the Corporation and its staff spend 
practically no time or effort on inspecting places where spirits 
are stored. For that kind of licence one would expect to find 
a very moderate fee charged Perhaps it may be said that Rs. 25 
was a moderate fee. But they determined to raise it; and they 
proceeded fo raise it eight times, to Rs 200. That I find is 
double the amount charged for storing any other thing, how- 
ever dangerous or offensive, in this town. It is four times what 
is charged for licensing places for storing such dangerous things 
as nitro-glycerine, fulminate of mercury and other explosives 
It is many times the fee charged for storing fire-works. On 
the calculations which Mr. Rangaswami Aiyangar has made it 
appears that, before this change in the rate of fee, about 1/48 


_ of the whole cost of the licensing operations was collected from 


the persons who had to obtain licences for storing spirits: after 
the change, about one-sixth of the whole cost of the licensing 
operations is collected from them. We are informed that there 
are only 72 of these particular licences. I find from the sche- 
dule with which we have been provided that more than 6,700 
licenses are issued for trades, businesses and occupations. But 
72 of them are made to pay about one-sixth of the cost of the 
whole licensing operations. I think that, when these facts are 
stated, no one could really contend that the fee fixed Rs. 200 
is in any sense of the word a reasonable one. That being so, 


the Council had no power to fix the fee at so high a figure. They 


appear to have done it with the intention of using their power 
as a power of taxation; and I may add that they appear to have 
used their power for improper discrimination. 


I therefore agree that there is no sufficient reason for us 
to interfere with the decree of the learned Judge that the excess 
over Rs. 25 for each of these licenses must be refunded to the 
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plaintiffs. JI agree also that the learned Judge went too far when 
he attempted to decide for the present or for the future what is 
the reasonable fee which the Council should fix. That I think is 
a matter for them; and therefore I agree that the words quoted 
from the decree by my learned brother should be struck out. 


With that modification I agree that this appeal must be dismiss- 
ed with costs. 


N.S. Appeal dismissed with slight modification of the decree. 


PRIVY COUNCIL. 


[On appeal from the Court of the Judicial Commissioner of the 
Central Provinces. ] 


PRESENT :—VISCOUNT DUNEDIN, Lorp SHAW, LORD 
BLANESBURGH AND SIR JOHN WALLIS. 


Atmaram Bhagwant Ghadgay .. Appellant* 
v. . 
The Collector of Nagpur .. Respondent. 


Land Acquisition Act (I of 1894), S. 23—Compensation—Assessment of 
—Basis of—Compensation awarded to other owners and not objected to by 
them—Consideration of—Propriety of—Limt to—S 21 of Act—Effect— 
Assessment of compensation by Court below—Privy Cotmncil’s interference 
twnth—Condttions. 


An owner of lands acquired under the Land Acquisition Act is entitled 
to the value to himself of the property in its actual condition at the time 
of expropriation with all its then exusting advantages and with all its future 
possibilities, excluding only any advantage due to the carrying out of the 
scheme for the purposes for which the property was being acquired. 


In appeals involving questions of valuation, the decree complained of 
will not be interfered with by their Lordships unless some erroneous principle 
has been invoked or some important piece of evidence has been overlooked 
or musapplied. 


In a case in which the lands of several different owners were acquired 
under the Land Acquisition Act, all of them, except the appellant, accepted 
the Collector’s award. The appellant did not do so and had the valuation 
of his land referred to the Court under S. 18 of the Act. The District 
Judge carefully addressed himself to all the considerations pertinent to the 
appellant’s own lands, had due regard to the attitude of the other owners 
in not objecting to the Collector’s award, and awarded to the appellant 
compensation on a certain basis The Appellate Court reversed his judg- 
ment, ignoring all the considerations pertinent to the appellant’s own lands 
and founding itself @xclusively on the evidence as to the price accepted 
for the other plots. That evidence, when analysed, however showed, that 
the lands of the different owners were not of a umform value for any pur- 
pose and that the fact that the other owners had accepted the Collector’s 
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uri was very unreliable as a basis of the true value even of their own 

Held, that ihe Appellate Court had, in reversing the District Judge, 
acted on a wrong principle, and that its judgment must be set aside and 
that of the District Judge restored. 

It ıs hardly too much to say that the Appellate Court, in its exclusive 
reliance upon the attitude of the owners other than the appellant, were 
within an ace of ignoring the prohibition imposed upon them by S 21 of the 
Land Acquisition Act and of extending the range of the inquiry beyond 
the statutory limit thereby set 

Appeal No. 47 of 1927 against a decree made on the 13th 
October, 1923 under the Land Acquisition Act (I of 1894) by 
the Court of the Judicial Commissioner, Central Provinces 
(Messrs. Hallifax and Baker) varying an award made on the 
29th August, 1921 by the District Judge of Nagpur on a refer- 
ence made under section 18 of the said Act. 

The material facts of the case appear sufficiently from their 
Lordships’ judgment. 

Lowndes, K C. and Wallach for appellant. 

Dunne, K.C. and K. Brown for respondent. 

Lowndes, K.C.—The scheme of the Land Acquisition Act 
is that the Collector makes the award, and if the parties do not 
accept it, reference is made to the Court. The Board have, no 
doubt, ruled that when appeals are brought here, they will not 
go into questions of mere valuation, but those decisions are dis- 
tinguishable. The Appellate Court acted illegally in admitting 
additional evidence. They could do so only on certain condi- 
tions; See the Civil Procedure Code, 1908, O. 41, R. 27 and 
Lord Robertson’s judgment in Kessowsi Issur v. Great Indian 


-Peninsula Railway Company. 


As regards the Collector’s functions in land acquisition cases, 
see Esra v. Secretary of State for India.’ 


Dunne, K.C.—The Judicial Committee will not review the 
decree of an Indian Appellate Court merely upon questions of 
value; see Nowroji Rustomji Wadia v. The Government of 
Bombay and Narsingh Das v. Secretary of State for India.‘ 


[Lord Blanesturgh.—Lord Buckmaster in Narsingh Das 
v. Seoretary of State for India* is not obviously referring to cases 
where there has been a difference of opinion fn India, the Trial 








1. (1907) L.R. 34 I.A. 115: I.L.R. 31 B. 381. 17 MLJ 347 (PC). 
-2 (1905) L.R 32 I.A. 93- I L.R. 32 C. 605 (PC) 
3. (1925) L.R. 52 I.A. 367: I.L.R. 49 B 70Q: 49 M.L.J. 233 (P.C.). 
4, (1924) LR. 52 LA. 133: LL.R. 6 Lah. 69: 48 M.L.J. 386 (P.C). 
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Court taking one view and the High Court taking another. I 
don’t think that the judgment in Narsingh Das v. Secretary of 
State for [Mdia* covers a case where you have diametrically 
opposite views taken by the Courts in India.] 


The Board have said that they will not go into questions 
of valuation. 


[Lord Dunedin —But the judgment now under appeal seems 
on the face of it to be palpably wrong. ] 


The Privy Council have laid down as a working rule of prac- 
tice that appeals in valuation cases will only be entertained on 
questions of principle. 


I submit that the fact that the other proprietors accepted 
the award is some evidence of value. If the learned Judicial 
Commissioners had present to their minds the principles laid 
down by this Board, your Lordships will not interfere. I sub- 
mit that they did bear those principles in mind in deciding the 
case. e 


Section 24 of the Act expressly enacts that the Court shall 
not take into consideration any increase to the value of the land 
acquired likely to accrue from the use to which it will be put 
when acquired. 

The Judicial Commissioners had before them the question. 
whether the land should be valued as agricultural land or as 
potential building site, and they rightly took into consideration 
the fact that the other proprietors treated it as agricultural land 
and not potential building site. 

The additional evidence was rightly admitted in appeal 
The rule laid down by Lord Robertson in Kessowyt’s case’ has 
since been qualified by the pronouncement of the Board in 
Indrajit Pratap Sahi v. Amar Singh.” 


Lowtdes, K.C., was not called upon to reply. 

22nd Jan. 1929. Their Lordships’ judgment was delivered 

by f G 
Lorp BLANESBURGH.—In 1919 the Government of India 

acquired, under the provisions of the Land Acquisition Act (I 

of 1894) for the purposes of the extension of the Hump Yard 








1 (1907) L.R. 34 I.A. 115: I.L.R. 31 B. 381: 17 MLJ 347-(PC). 
4, (1924) LR. 52 TA. 133: LLR. 6 Lah. 69. 48 MLJ 38 (P.C). 
5. (1923) L.R. 50 I.A. 183: T.L.R, 2 Pat 676: 45 M.L-J. 578 (P.G.). 
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of the Great Indian Peninsular Railway at Nagpur, an area of 
258 acres, then under cultivation and within the holdings of 
25 different owners. The appellant was one of these owners, 
claiming in respect of 34 acres of the land so acquired. His 
holding consisted of a main plot, with two separate patches 
adjacent thereto, so small, however, that, as has throughout 
been agreed, these patches can have no effect upon the considera- 
tions in accordance with which the value of the appellant’s whole 
area must be determined. The Collector acting under section 11 
of the Act, and treating the land as agricultural land only, 
awarded compensation to the appellant at a flat rate of Rs. 60 
per acre. Indeed, he awarded the same flat rate, in respect 
of their holdings, to all the 25 owners of the 258 acres. And, 
although no serious case has been made against it if properly 
based upon agricultural value, the award of the Collector must 
have been in the nature of an agreeable surprise to the under- 
takers. The estimated cost of acquisition had been, as appears 
from the Land Acquisition Officer’s Report, Rs. 62,000. The 
aggregate sum actually awarded amounted to Rs 35,470 only. 


The appellant did not accept the award, and he duly re- 
quired the valuation of his land to be referred for the deter- 
mination of the Court under section 18 of the Act. He claimed 
compensation at the rate of Rs. 2,000 an acre—a valuation based 
upon his assertion, not in the event established, that his land 
was an actual building site, and that it should be valued 
accordingly. 

The case was in due course referred by the Land Acquisi- 
tion Officer to the Additional District Judge of Nagpur, and 
before him voluminous evidence, both documentary and oral, 
was produced from both sides. 

The Collector, in his reply to the appellant’s written state- 
ment, referred to a fact, since more definitely ascertained, that 
the owners of the 258 acres, other than the appellant, had accept- 
ed the Collector’s award so far as they individually were concern- 
ed. It does not, however, appear that before the learned Dis- 
trict Judge there was attached to this circumstance, by either 
side, the decisive significance which by the Court of the Judi- 
cial Commissioner was ultimately attributed to it. Before the 
learned District Judge the evidence was directed rather to the 
question whether the appellant’s land, although hitherto used 
only for agricultural purposes, was or was not adopted for build- 
ing. The value of building land in its neighbourhood, and the 
probable direction of the prospective development of Nagpur, 
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with the remoteness or otherwise of that event, were canvassed, 
with much elaboration, by witnesses on each side. In the result, 
the learned District Judge, greatly impressed by one of the appel- 
lant’s witnesses, Mr. Kashinath Bhide, a municipal'engineer, came 
to the conclusion that the appellant’s lands should be valued on 
the basis of their being “problematical building sites in an un- 
developed form.” On the same basis, Mr. Kashinath Bhide had 
valued the lands at Rs. 500 an acre: but the learned Judge, 
being of opinion that the engineer had attached undue import- 
ance to some of the favourable features in the situation of 
the appellant’s lands, and that the period of development might 
be more distant, and would be more prolonged than the engineer 
had anticipated, reached the conclusion that upon that basis the 
proper compensation to be allowed to the appellant was Rs. 300 
an acre. By his award of the 29th August, 1921, whereby he 
declared that the appellant was entitled to Rs. 10,137 compensa- 
tion, with Rs 1,520-8 in respect of compulsory acquisition, 
he gave effect to that conclusion. The learned udge’s deci- 
sion was that the appellant should receive Rs. 11,657, with 
interest thereon at 6 per cent per annum from the 5th November, 
1921, till payment. Each party was directed to pay his own 
costs, each having partially failed.” 


Now, the proper principles applicable to the case were not 
in controversy before the Board. An owner of lands in the 
position of the appellant is entitled, it was agreed, to the value 
to himself of the property in its actual condition at the time of 
expropriation with all its then existing advantages and with all 
its future possibilities, excluding only any advantage due to 
the carrying out of the scheme for the purposes for which the 
property was being acquired. 


And the position of the Board in such matters is equally 
clearly settled. In appeals involving questions of valuation, the 
decree complained of will not be interfered with by their Lord- 
ships unless some erroneous principle has been invoked or some 
important piece of evidence has been overlooked or misapplied. 


And, so far as the order of the District Judge is concerned, 
it appears to their Lordships, and it is convenient at once to say 
so, that in reaching ‘his conclusion the learned Judge upon the 
materials before him governed himself by sound principle. Nor 
has anything been shown to their Lordships which would lead 
them to the conclusion that he had not before him evidence on 
which he might fairly reach the conclusion at which he arrived. 


P.C. 
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; From his decision, however, the Collector appealed to the 
Judicial Commissioner for the Central Provinces, asking that 
the award of the District Judge might be reversed and that of 
the Land Acquisition Officer restored. On that appeal the 
Collector sought to emphasise as his main contention the infer- 
ence to be deduced from the action of the other owners already 
alluded to, and before the case was opened his Counsel asked 
that the records of the Land Acquisition Officer’s proceedings 
in relation to the acquisition of the whole 258 acres might be 
received in evidence so as to show the circumstances of the 


‘owners who, other than the appellant, had accepted the rate 


loffered without claiming any reference to the Civil Court. The 
appellant’s Counsel objected and claimed the right to cross- 
examine these owners; he also asked for leave himself to tender 
evidence of recent sales of land in the immediate vicinity. In 
the result the Court, admitting all the evidence, directed it to 
be taken in the Lower Court, and to be returned for considera- 
tion at the adjourned hearing of the appeal. 


The evidence was accordingly so taken, although, strange- 
ly enough, the owners, vouched by the Collector, were left to be 
called by the appellant and were cross-examined not on his be- 
half but by Counsel for the Collector. Even so, however, the 
general result of their evidence was, as their Lordships think, 
to show how unreliable as a basis of the true value, even of 
their own land, was the fact that they had each accepted the 
officer’s award. It was with the utmost reluctance that most 
of them had done so: some were fearful of fighting the Govern- 
ment: others were without funds for such a contest. To their 
Lordships it seems that if their evidence as a whole pointed to 
any conclusion at all, it was that the lands of the different 
owners were not of a uniform value, possibly not even for 
agricultural purposes, certainly for no other, while in few of 
the cases could the acceptance of the Collector’s award be of itself 
regarded as a true indication even of the value as between a 
willing seller and a willing buyer of the land actually in question. 


Yet this was the only evidence to which the learned Judges 
of the Court of the Judicial Commissioner finally had regard in 
fixing the value of the appellant’s land. + 

The gist of their decision is to be found in the following 
three, paras. of their judgment:— 


i “4 Many rulings have been cited in this Court in regard to the prin- 
ciples on which the compensation in such cases as this ought to be fixed, 
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and long arguments have been addressed to us to show that the land ought 
to be regarded as building sites and not as agricultural land and that the 
town of Nagpur is spreading in that directon. But there is in practice 
one way only of applying those principles and of ascertaining the facts on 
which their application depends, and that 1s by taking evidence of the 
prices paid for similar land in similar circumstances This evidence is 
often difficult to get, but ıt happens that we have in this case the most 
satisfactory possible evidence, at which nobody in the Civil Court took the 
trouble to look. 


“5. The area of 223.97 surrounding what is practically the whole of 
the plot under consideration was acquired from twenty-four different owners. 
Every one of them has accepted the award of the Collector, in which the 
rates were exactly the same as those given by him to the claimant, roughly 
Rs. 30 an acre, and not one of them even demanded a refefence to the Civil 
Court Ten of them accepted the Collector’s rates without any demur at 
all. One asked for Rs 60 an acre, one for Rs. 100, five for Rs. 200, 
two for Rs. 250, one each for Rs. 300, Rs 400, Rs 500 and Rs. 1,000, and 
one, like the present claimant, for Rs 2,000, but not one of them went 
beyond making a formal sort of demand. It 1s hard to imagine better 
evidence of the sufficiency of the rates on which the Collector’s calculation 
of the compensation is based. 

‘6 A good deal of evidence has been given of the high prices paid 
for land close to that in question though a little nearer the town That 
the land in question is outside the area for which these higM prices can be 
obtained is proved by the fact that a portion of the land for which the 
lower price has been accepted without demur lies between it and that area. 
An attempt has also been made to show by cross-examination of a few 
of the twenty-four owners who accepted the award of the Collector, that 
they refrained from contesting it for reasons other than that they were 
of opinion that they would not gct any more by doing so. This has 
naturally failed entirely.’’ 

It will be noted that the learned Judicial Commissioners 
were apparently of opinion that the cross-examination of the 
owners had been conducted by the appellant, and not, as it was, 
by the Collector. But, apart from that consideration, their Lord- 
ships cannot, .as they have already indicated, agree with the 
learned Judicial Commissioners’ view of the evidence. Its true 
result, as they have already stated, only serves, as they think, 
to emphasise the error of principle into which the learned Judicial 
Commissioners fell, when they ignored all the considerations per- 
tinent to the appellant’s own lands to which the learned District 
Judge addressed himself so carefully, and founded themselves 
exclusively on the evidence as ta the price accepted for other plots, 
the conditions of which were certainly not fully before them. 
Indeed, a mere inspection of the plan of all the plots put in and 
agreed shows even to casual observation that the situation of 
the appellant’s land with regard to such matters as access and 
building convenience, may well be superior to those of nearly 
all, if not indeed to all, the other plots acquired. It is in short 
hardly too much to say that the Appellate Court, in its exclus- 
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ive reliance upon the attitude of the owners other than the 
appellant, were within an ace of ignoring the prohibition imposed 
upon them by section 21 of the Act and of extending the range of 
the inquiry beyond the statutory limit thereby set. 

In these circumstances their Lordships cannot doubt that 
the Court of the Judicial Commissioner, which, by its judg- 
ment of the 13th October, 1923, set aside for the reasons just 
set forth the award of the learned District Judge, and restored 
that of the Collector, acted on a wrong principle, which the 
appellant is entitled to ask the Board to correct. 

In their Lordships’ judgment the order of the Court of 
the Judicial Commissioner, based upon that mistaken principle, 
should be set aside, and, as it has not been shown that the atti- 
tude of the other owners did not receive at his hand all the 
consideration it deserved, and as no other objection to which 
their Lordships can have regard has been taken to it, they think 
that the order of the learned District Judge must be restored. 
And their Lordships will humbly advise His Majesty accord- 
ingly. The respondent will pay the appellant’s costs in the 
Judicial Commissioner’s Court and of this appeal. 


Solicitors for appellant: T. L. Wilson & Co. 
Solicitor for respondent: Solicitor, India Office. 
K.J.R. Appeal allowed. 


[FULL BENCH] 
IN THE HIGH COURT OF JUDICATURE AT MADRAS 


PRESENT:—Siz Murray Coutts Trotter, Kt., Chief l 
Jusitce, Mr. Justice BEASLEY AND MR. JusTICE WALLER. 


Messrs. Ralli Brothers, Madras .. Appellants* 
(Opposite Party) 


V. 
Perumal .. Responden: 
(Applicant). 
Workmen’s Compensation Act (VIII of 1923), S 2 (1) (n) and 
Sch I (5)—Workmon within the meantng of the Act—Tesi—‘Emploved 
for the purpose of loading’’ in Sch II (5)—Meantmg of 
The respondent, who was in the employment of the appellants, was 


employed in a warehouse which was within the premises of the Port Trust 
and leased by that body to the appellants The godown was about a quarter 


. of a mile away from the wharf alongside which steamers were moored Into 


that godown were stored various goods, the property of the appellants, 
some awaiting shipment to Europe and some ready to be entrained at the 
r 





*C.M.A. No 369 of 1928. 25th March, 1929, 
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neighbouring railway station to be conveyed to various desunations in 
British India The injuries to the respondent were caused by a bale of 
cotton being lowered from the upper floor of the godown by a crane to 
the lower floor in which he was wailing to receive it Owing to negli- 
gent handling of the crane the bale was lowered on to his leg and caused 
the wnjury for which he sought compensation That bale was in fact destin- 
ed to be put on board a ship lying alongside the quay in the harbour 
to be conveyed by that ship to Europe In the ordinary course the res- 
pondent on receiving that bale would have taken it out of the slings of 
the crane, handed it over to cartmen who would have put it on their 
hand cart, taken it to the quay side, a quarter of a mule away, and then 
haye handed it over to a gang of stcvedores on the quay whose duty 
it was to put it into the slings of the ship’s cranc or the Port Trust crane 
to be slung aboard the ship and stowed ın the hold. 

Held, that the respondent was not a workman within the meaning 
of section 2 (1) (n) of Act VIII of 1923 read with its second schedule. 


Per The Chief Justtwce—The respondent was not “employed for the 
purpose of loading a ship’’ within the meaning of Schedule II (5) of 
the Act The words “for the purpose ol’’ really do not amount to more 
than if the section had said ‘‘in loading”’ The work of loading docs 
not begin until there 1s a contact and collaboration between the cargo- 
owner’s servants in charge of the cargo on shore and the ship’s crew 
or stevedores employed in their place are ready on board the ship to 
receive the goods as they come over the ship’s rail and stow them in 
the hold. 

Per Waller, J—The Act means that loading begins where unloading 
ends, by the side of the ship. 

Appeal against the order, dated lith September, 1928 of 


the Court of the Commissioner for Workimen’s Compensation, 
Madras, made in Application No. 151 of 1928. 

Nugent Grat instructed by Messrs. King did Partridge 
for appellants. 

K. V. Krishnaswann Aiyar for K. V. Sesha Aiyangar for 
respondent. 

The Court delivered the following 


Jupoments. The Clef Justice —The facts in this case are 
fortunately not in dispute and are stated in the order of the 
Commissioner. I can shortly summarise them as follows:— 
The applicant, the injured workman, who, it is agreed for the 
purposes of this case, is to be treated as being in the employ- 
ment of Messrs. Ralli Brothers, the appellants before us, was 
employed in a warehouse which was within the premises of 
the Port Trust and leased by that body to Messrs: Ralli Brothers. 
The godown was about a quarter of a mile away from the 
wharf alongside which steamers are moored. Into that godown 
were stored various goods, the property of Messrs. Ralli Bro- 
thers, some awaiting shipment to Europe and some ready to be 
entrained at the neighbouring railway station to be conveyed to 
various destinations in British India. The injuries to the work- 
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man were caused by a bale of cotton being lowered from the upper 
floor of the godown by a crane to the lower floor in which he 
was waiting to receive it. Owing to negligent handling of the 
crane the bale was lowered on to his leg and caused the injury, ` 
for which he now seeks compensation. That bale was in fact 
destined to be put on board a ship lying alongside the quay in 
the harbour to be conveyed by that ship to Europe. In tbe 
ordinary course the applicant on receiving that bale would have 
taken it out of the slings of the crane, handed it over to cart- 
men who would have put it on their hand cart, taken it to the 
quayside, a quarter of a mile away and then have handed it 
over to a gang of stevedores on the quay whose duty it was to 
put it into the slings of the ship’s crane or the Port Trust crane 
to be slung aboard the ship and stowed in the hold. 

The question that arises under the Indian Act (VIII of 
1923) is whether this applicant is a workman within the mean- 
ing of section 2 (1) (1) of the Act read with its seoond sche- 
dule. It is not questioned that, if he was a workman within 
the meaning of the Act, the acts which caused him injury arose 
out of and in the course of his employment. The material 
words are to be found in Schedule II (5): 


“Employed for the purpose of loading, unloading or coalng any 
ship at any picr, jetty, landing placc, wharf, quay, dock, warehouse or 
shed, on, in or at which mechanical power is used ’? 


Mechanical power was clearly used in lowering this bale¢ 
from the upper to the lower floor of the warehouse and therc- 
fore the only question we have to consider is whether this man 
was employed for the purpose of loading a ship. If the words 
in Schedule 1] “at any pier, jetty’ and so forth refer only to 
“ship” and do not relate back to the word “employed,” the 
decision must clearly be against the workman, because the ship 
was not “at” the warehouse in which he worked which was a 
quarter of a mile away from the ship; and if that be the true 
construction of this not very clearly drafted section, there is 
no more to be said and his case must fail because the schedule 
in that event would relate only to warehouses which are in such 
a position that goods could be directly slung from them straight 
on board the ship waiting at the quayside. The Commissioner 
has adopted another construction of the section of the schedule 
and has related the words “at any pier,” “jétty” and so forth 
back to the word “employed.” I would only say in passing 
that it seems to be inapt language to describe a man as being 
employed “at” and not “in” a warchouse or shed. But I think 
it is advisable that we should deal with the matter on broader 
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lines and consider whether this man can be said within the 
meaning of the Act to have been employed “for the purpose” of 
loading a ship. It is obvious that on any view of this case 
a line must be drawn somewhere. This particular bale of 
cotton came from Tinnevelly whence it was consigned by rail 
to Messrs Ralli Brothers in Madras to be stored in a godown 
and ultimately to be put on board a steamer bound for Europe. 
No one, I think, would contend that a workman who handled the 
goods in a warehouse in Tinnevelly could reasonably be said 
to be employed for the purpose of loading a steamer in Madras. 
The line must be drawn somewhere and I think that in English 
cases the principle can be found as to where it is to be drawn. 
It may be true, as was said hy the learned counsel who appeared 
for the workman, that the trend of the highest authorities in 
England in interpreting the Workmen’s Compensation Act of 
1906 is to give a broad interpretation to the statute in the direc- 
tion of favour to the workman. But there is this difference be- 
tween the English and the Indian Statute that, whereas the former 
applies to all workmen, the latter only applies to certain defined 
classes of workmen and casts upon us, in my opinion, the duty 
of defining those classes with such precision as is possible. We 
are not without guidance in English cases of high authority 
as to what point is to be taken as that at which the process of 
loading begins. It has been said by both sides in turn that 
those cases are not direct authorities because they are cases 
relating not to any question of workmen’s compensation but 
to the respective liability of shipper and charterer. I do not 
see any reason on that account to deprive myself of their guid- 
ance in determining the question when it is to be said that the 
process of loading begins. 


The earliest case cited to us was Hudson v. Edet That 
arose out of a charterparty which contained an exception for 
the running of lay days against the charterer in the event of 
frost preventing shipment. It ‘was known to everybody con- 
cerned that the only possible method of shipment was to bring 
the goods by river for a hundred miles down the Danube to 
the place where the ship was then lying It was held that the 
frost on the Danube which prevented this transport prevented 
loading within the exceptions of the charterparty. That aspect 
of the case was emphasized by the decision of the House of Lords 
in Grant & Co. v. Coverdale, Todd & Co.” 





1. (1868) L R. 3 Q B. 412. 
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To that case I now turn as it appears to me to be decisive 
of the case before us. The case there was that a canal which 
communicated with the dock where the steamer was lying was 
frozen over, so that until the frost broke it was impossible to 
bring the goods to be loaded on the ship by lighters to the ship’s 
side by water. The expense of transporting the goods to the 
dock by land would have been commercially prohibitive. Never- 
theless the House of Lords held that, as the dock was not frozen 
over, the clause did not exempt the charterers from payment of 
demurrage in respect of the extra lay days during which the ship 
was detained waiting for the cargo. The case is of cardinal im- 
portance on the present question and I propose to quote a few 
words from the judgments of the learned Lords who took part in 
the decision. The words of exception there were “strikes, frosts, 
floods, and all other unavoidable accidents preventing the load- 
ing.” Lord Selborne there said “If therefore you are to carry 
back the loading to anything” (which in the context clearly means 
‘everything’) “necessary to be done by the charterer in order to 
have the carg6 ready to be loaded, no human being can tell where 
you are to stop.” His Lordship goes on to enumerate remote 
causes preventing the loading, such as the bankruptcy of the 
person who is to supply the cargo, to take the most extreme 
instance, and sums it up thus: 


‘*All those things are of course practical impediments to the char- 
terer having the cargo ready to he shipped at the proper place and timc; 
but is it reasonable that the shipper should be held to be answerable for 
all those things, and 18 that within the natural meaning of the word ‘load- 
ing’? Are those things any part of the operation of loading??? 

And applying the maxim Causa proxima non remota specta- 
tiw His Lordship answers his own question in the negative. 
He then proceeds to comment on the case of Hudson v. Ede’ and 
he says this about it: 

‘‘Where there 13, in a proved state of facts, an inevitable necessity that 
something should he done in order that there should he a loading at the 
place agreed upon, as, for instance, that the goods should he brought 
down part of a river from the only place fiom which they can he brought, 
even though that place ıs a considerable distance off, yet it bang practi- 
cally, according to known mercantile usage, the only place from which 
they can be hrought to be loaded, the parties must be held to have con- 
templated that the goods should be loaded from that place in the usual 
manner unless there was an unavoidable impediment. And if the facts 
had been so about this particular wharf on the Glamorganshire Canal, if 
that had been the only possible place from which ‘goods could be hrought 
to he loaded at the East Bute Dock, that authority might have applied 
But not only was that not the case, but in pomt of fact cargo not only 
could de, but actually had been hiought up hy carts to the East Bute 
Dock and put on hoard ship; and I mier from the finding of the referee 
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that the whole might have been done hy carting, though I agree that it 
would have been at an expense which was preposterous and wnreason- 
able if you were to look at the interest of the charterer; but if the 
charterer has engaged that he will do a certain thing, he must of course 
pay the damage which arises from his not doing it.’’ 


I quote also a sentence from Lord Bramwell at p. 478: 


‘(In the present case frost did not prevent the loading, what it did 
was to prevent the particular cargo which the chaiterer had provided 
from bang brought to the place where the loading would not have been 
prevented. ’’ 


A suggested conflict between these cases was considered 
by the Court of Appeal in Stephens v. Harris & Co." and it 
was held that they were consistent and that Hudson v. 
Ede* might still stand as good law on the footing that it was 
there proved by evidence that the only possible means of access 
to the ship was by lighters covering a river journey over a 
hundred miles and that that mode of access was in fact blocked 
by frost. 

Applying this reasoning to the case before us, as I respect- 
fully do, it seems to be impossible to say that the only practicable 
mode of loading this ship was the one actually adopted in this 
case. If you exclude that, this man was clearly not employed 
in loading the ship. Lord Selborne clearly defines what is to 
be understood as ordinarily comprising the operation of load- 
ing, uis, as commencing when the ship, that is to say, its crew 
begins to take part in the operation. The goods to be shipped 
are alongside the quay, the ship’s crew or stevedores employed 
by the ship for the purpose are working the ship’s derricks 
ready to receive the cargo as it is slung over the rail. In other 
words, the work of loading does not begin until there is a con- 
tact and collaboration between the cargo owner’s servants in 
charge of the cargo on shore and the ship’s crew or stevedores 
employed in their place are ready on board ship to receive the 
goods as they come over the ship’s rail and stow them in the 
hold. 

I feel myself constrained to follow that high authority and 
decide that this man’ was not “employed for the purpose of 
loading a ship.” It seems to me that the words “for the purpose 
of” really do not amount to more than if the section had said 
“in loading.” If they are held to mean more, we are driven 
to fixing a line somewhere between the workman who handles 
the goods at Tinnevelly and the workman who handles them 
on the quayside in the Madras harbour and is brought into 
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direct contact and co-operation with those receiving the cargo 
on board; and where to fix that line I know not. The inter- 
vention of the carting coolies between the task of this work- 
man and the coolies ready to handle the bales on the quayside 
seems to me to be a break in the chain which is fatal to this 
workman. Moreover, I find it difficult to believe that it could 
be reasonable to conclude that a man engaged in “loading” should 
be in a better position than one engaged in the same place and 
on the same work in handling cargo “unloaded” from a ship. 
No one, I think, could maintain that if the same processes proved 
in this case were reversed, as in the case of discharging a 
ship’s cargo, this man could possibly bring himself within the 
Act. The ship discharges her cargo on to the quay; when 
that is done she is unloaded, and so far as I can see can have 
no further concern in the subsequent handling of the cargo. 
Having discharged her cargo, she is free to sail. This man 
might have been injured exactly in the same way in handling 
her cargo on its way into the godown as he was in handling 
it on its way out. But I do not think it could be said that a 
man who was injured thus when the ship had sailed and was 
truck down on the horizon was engaged in unloading her. 


We had also cited to us the case of Stuart v. Nixon & 
Bruce.* In that case a stevedore who was employed in stowing 
goods into the hold of a ship was held to be continued to be 
employed for that purpose when the cargo was all in the hold 
and he was only occupied in the operation necessary to put on 
the hatchway cover; and in the course of doing that he was 
injured. That seems to me to amount to this: that, if a man 
is employed to pack things in a box, as part of his business he 
has to put the lid on the box; for, after all, a hold ina ship is 
nothing ‘more than a big box. I do not think that that deci- 
sion gives any real assistance in this case. It was apparently 
cited merely for the purpose of supporting the argument that 
loading is not to be limited to the mere operation of putting 
the cargo from the wharf into the hold and with that proposi- 
tion no one desires to quarrel; but it seems to me to have no 
application to the present case. 


I regret the result, for the reason that it presumably pre- 
cludes an appeal to the Privy Council, from whom we should 
have welcomed further guidance if only because we are told that 
our decision affects over a million labourers in this country. The 
employers could and would appeal, had our decision been against 
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them; but labour is as yet so little organised in this country, 
that there are no funds available, so far as I know, to take up a 
test case. I am glad to be told that the employers are fighting 
this case on principle only, and that this individual workman 
will be given a generous ex gratia payment in any event. 

Waller, J—The respondent, at the time of the accident, 
was employed by the appellants at a godown rented by them 
from the Port Trust. He was engaged in hoisting and lower- 
ing by means of a hydraulic crane certain goods, some of which 
—casks of ghee—had been unloaded from a ship, others of 
which—hales of cotton—were about to be loaded on to another. 
Some bales of cotton, which were being lowered, fell on him and 
injured his right leg. The Commissioner found that he was 
a “workman” within the meaning of the Act, conceding at the 
Same time that, if he had been injured by a cask of ghee, in 
respect of which the process of unloading was already com- 
plete, he would not have been entitled to the benefit of the Act. 
It is a curious anomaly that a man employed in handling goods 
for shipment by sea should be within the Act, while another 
employed in the same warehouse in handling goods for ship- 
ment by rail should be outside it. D 

The process of removing cotton from the godown to the 
ship is described by Mr. Wright, the appellants’ godown and 
shipping manager, as follows:—One’set of workmen—in this case 
the applicant was one of them—lower the bales, release then) 
from the slings and put them aside ready for the carts. They 
work under Maistries employed by the appellants. The bales 
are then placed on carts, taken to the quay and tipped on to it. 
They arc finally loaded on to the ship by another set of work- 
men. These workmen as well as the cartmen are employed by 
the appellants’ shipping contractor. 

The relevant part of the Act is Schedule I (5), which 
defines a workman—for our present purpose—as a person 
“employed for the purpose of loading, unlvading or coaling uny ship at 
any pier, jetty, landing place, wharf, quay, duck, warehouse or shed, on, 


in or at which steam, water or other mechanical or electrical power is 
used. ”? 


The clause is obviously susceptible of two meanings. lt 
may mean either that the person is to be employed at the pier, 
jetty or other loading place or that the ship must be lying 
beside it. lf the latter is the correct construction the respond- 
ent is out of court, for the godown in question is quarter of 
a mile away from the quay. The Commissioner preferred the 
former, which he thought to be the more logical of the two. 
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1 should myself have thought that the more logical construc- 
tion is that which avoids the anomaly above referred to and 
to say that the Act means that loading begins where unloading 
ends, by the side of the ship. That is, I think, the intention 
of the clause. It enumerates a number of loading and unload- 
ing places. All eight of them are places where the operation 
of unloading is carried out directly from the ship. The first 
six of them are places from which the operation of loading is 
carried out directly on to the ship. The most natural construc- 
tion, in my judgment, is to hold that the last two—warehouses 
and sheds—are intended to be similarly situated, in juxtaposition 
to the ship. If it is to be held that the process of loading can 
begin at a warehouse at a distance from the ship, I can see no 
limit to the distance. In this instance, it is quarter of a mile, 
but the respondent might have been handling these bales in a 
godown at Chingleput—36 miles away—preparatory to their 
being put on to carts to be driven to the quay side and I do not 
see how, on the construction adopted by the Commissioner, he 
could have been denied the benefit of the Act. In Grant & Co. v. 
Coverdale, Todd & Co.* Lord Watson said that he was not pre- 
pared to assent to a construction “which would imply that the 
word ‘loading’ had as many different meanings as there were 
merchants or manufacturers of iron in Cardiff who happened 
to select different localities in order to store their iron for the 
purpose of shipment.” “He was, no doubt, considering the mean- 
ing of the word in relation to a charterparty, but I quote his 
observations in order to show the difficulties we shall be in- 
volved in, if we decide that a “warehouse,’’ within the intention 
of clause (5), can be a place, situated at a distance from a ship, 
where goods are stored for the purpose of shipment. If the 
Legislature desires to protect all workmen employed in such 
places—and it is conceded that, even on the Commissioner’s 
construction, only some of them, those employed for the purpose — 
of handling goods for shipment by sea, are at present protected — 
that can easily be done by notifying under sub-section (3) of 
section 2 of the Act that their occupation is hazardous. 


Beasley, J.—I agree. 
A.S.V. Appeal allowcd. 





2. (1884) 9 App. Cases 470. 
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[FULL BENCH.] 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT:—SIR Murray Coutts TROTTER, Kit., Chief 
Justice, Mr. Justice WALLACE AND MR. JUSTICE ANANTA- 
KRISHNA AIYAR. 
K. Abdul Salam Sahib trading under the 
name and style of K. Sheikh Meera 
Saheb & Co. .. Appellani* (Appli. 
in S.A. No. 1328 of 1924 
on the file of the High 
Court—PIf.) 


v. 
Batchu Veerabhadra Raju .. Respondent (Respdt. 
y in do.—Defdt.). 

Ciinl Procedure Code (V of 1908), S. 73 and Order 21, Rule 11—4 ppl- 
cahon for attachanent of fund in Court—Apphcation defectwe m form as an 
execution application—Right to rateable distribitton. 

An application for attachment of an amount in Court ıs a sufficient 
application to that Court for the execution of the decree within the mean- 
ing of S. 73 of the Civil Procedure Code, although it is defective in form 
by reason of its not strictly conforming to the provisions of Order 21, 
Rule 11 of the same Code 


Appeal under clause (15) of the Letters Patent against the 
judgment of the Hon’ble Mr. Justice Devadoss and the Hon’ble 
Mr. Justice Jackson in S. A. No. 1328 of 1924 preferred against 
the decree of the Court of the Subordinate Judge of Cocanada 
in A.S. No. 50 of 1924 (O.S. No. 204 of 1923, Court of the 
Principal District Munsif, Cocanada). 

T. Krisilaswana Atyangar and S. K. Norastuhachariar 
for appellant. 

The judgment of the Court was delivered by 

Wallace, J—This case comes before this Bench in the 
matter of the judgment of this Court in a second 
appeal. There was a disagreement in the judgment of this 
Court in S.A. No. 1328 of 1924 between two learned Judges 
of this Court, Mr. Justice Devadoss and Mr. Justice Jackson. 
The appellant’s appeal stood dismissed on this difference of 
opinion and he has put in this Letters Patent Appeal. 

The sole question for decision is whether Ex. C, which 
was an application, for attachment of an amount in the trial 
Court put in by the plaintiff, the appellant here, is a sufficient 
application to that Court for the execution of a decree within 
the meaning of section 73 of the Code of Civil Procedure? The 
sum which he attached’ was the proceeds of a sale under an 





*L.P.A. No 312 of 1927. 25th February, 1929. 
R—13 


F. B. 


Abdul Salam 
Sahtb 


v. 
Veerabhadra 
Rajı. 


Wallace, J. 
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attachment before judgment by the defendant to his suit. The 
plaintiff himself obtained his decree on 16th June, 1922, and on 
the 30th June following he put in the application, Ex. C, asking 
for an order of attachment and an order was passed attaching 
the fund which had been paid into Court to the credit of the 
defendant’s suit. There were admittedly certain defects in the 
application, Ex. C, a lack of certain particulars which are re- 
quired under O. 21, R. 11 for a proper formal execution appli- 
cation under that rule. But what we are concerned with is not 
so much whether that application conforms to the provisions of 
O. 21, R. 11 but whether it is for practical purposes and for 
the purpose of S. 73 a sufficient application for the execution 
of a decree. Mr. Justice Devadoss held in favour of the appel- 
lant that the application was sufficient for that purpose. Mr. 
Justice Jackson, impressed by the want of particulars required 
by O. 21, R. 11, has held that the application could not be treat- 
ed as a proper application for the execution of a decree for the 
purpose even ọf S. 73. Now the executing Court itself, although 
it treated Ex. C as an interlocutory application in the suit, did 
as a matter of fact issue an attachment by its order upon the 
petition. That is, it did in fact treat it as an effective execu- 
tion application for the execution of the plaintiff's decree. It 
did not consider the lack of particulars as calling for any amend- 
ment, alteration or correction, and did not return the petition 
for supply of those particulars; it admitted the petition, accept- 
ed it and issued attachment. On these facts we think that the 
more correct view to take is the view taken by Mr. Justice Deva- 
doss that the petition, although defective in ferm is in sub- 
stance sufficient for the purpose of an application under sec- 
tion 73. The purpose of that section obviously is that there 
should be an equitable distribution of assets between those cre- 
ditors who have been diligent enough to obtain decrees and put 
in execution applications before the time such assets have been 
received, and we must in this case look rather to the substance 
than to the form of the application in order to administer the 
equity which the law provides. Agreeing therefore with the 
view of Mr. Justice Devadoss, we allow this appeal. The decree 
of the Lower Court is set aside and the District Munsif will pass 
a decree in conformity with the provisions*of section 73. The 
plaintiff will receive proportionate costs before the Second Appel- 
late Bench and in the Lower Courts. In this Letters Patent 
Appeal as the other side has not appeared before us the plain- 
tiff will bear his own costs. 


N.S. Appeal allowed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT:—SIR Murray Courrs Trorrer, Kt., Chief 
Justice AND MR. JUSTICE ANANTAKRISHNA ATYAR. 


The Official Assignee of Madras .. Appellant* 
v. 
The Devakottah Nagarathar Sri Meenakshi 
Vidyasala Paripalana Sangam .. Respondents. 


Trust—Follotetng trust property—One of several trustecs misappropriat- 


ing trust money and utilising it in his own business—Subsequent adjudication 
of that trustee a? insolvent—Righa of co-trustees to a charge on the insol- 
vemt’s estate in priority to other creditors 


A person who was a banker and money-lender was one of several 
trustees of an Endowed School and was entrusted with money belonging to 
this Endowment by the other trustees He put this money into his own 
business without the knowledge or consent of his co-trustees Subse- 
quently his business came to a standstill and he was adjudicated insolvent 
on the ground that his estate could not meet its debts as they fell due, 
though it had considerable assets outstanding in the form of book debts. 
The insolvent’s co-trustees claimed that they were entitled to a charge 
on the whole estate of the insolvent in priomty to the other creditors. 

Held, that the insolvent’s co-trustees could follow the trust monies, 
which had been misappropriated by the insolvent trustee, to the fund in 
which they must be supposed to have been sunk and, therefore, were entitled 
to a charge on the whole estate of the insolvent in priority to the other 
creditors 

Pennell v Deffell, (1853) 4 De G.M. & G 372, In re Hallett’s Esiale, 
(1879) 13 ChD 696 and Suiclair v Brougham, (1914) AC. 398 referred to 

In re Hallett & Co, (1894) 2 Q.B 237 explained. 

Principles regarding the following. of trust property laid down by 
Coutts Trotter, CJ. 

On appeal from the judgment of the Hon’ble Mr. Justice 
Waller, dated the 20th September, 1927 and passed in the exercise 
of the Insolvency Jurisdiction of the High Court in Petition 
No 278 of 1925. 


The following is the judgment of Waller, J, dated 20th 
September, 1927 :— 


The parties are the Official Assignee representing the firm of 
M A.R N. on the one side and a member of the Committee of the 
Nagarathar Sri Meenakshi Vidyasala Paripalena Sangam on the 
other. The Sangam is a Society registered under Act (XXI of 1860). 
M.A.R.N. Ramanathan Chetty was a member of the Committee 
and the treasurer of the Sangam In his capacity as treasurer he 
collected the various sums subscribed for the school which the 
Sangam was maintaining. These sums he paid into his firm’s 
business and in 1925 the firm was adjudicated insolvent. At that 


w 





*OS. Appeal No. 82 of 1927, 15th March, 1929. 
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time there stood to the credit of the trust in his books a sum of 
over Rs. 40,000. One of the trustees claimed that amount from 
the Official Assignee. The latter came to the conclusion that the 
relation between the insolvent and the trust was one merely of 
debtor and creditor and allowed the trust to rank as an ordinary 
creditor. Against his order one of the trustees has appealed. Mr. 
S. Duraiswami Aiyar for the Official Assignee concedes that he 
is unable to support the view that the relation between the insol- 
vent and the trust was one of debtor and creditor. He admits that 
Ramanathan Chetty was a trustee and received the trust fund as 
a trustee and mixed it with the funds of his own business. 

I have been taken through a considerable number of authori- 
ties, mostly English, but it seems to me that a case like this is 
exactly covered by S. 66 of the Indian Trusts Act, which runs as 
follows: 

“Where the trustee wrongfully mingles the trust property with his 
own, the beneficiary is entitled to a charge on the whole fund for the 
amount due to him ”’ 

There can be no question as to the wrongful nature of Rama- 
nathan Chetty’s action for the mingling itself was wrongful. Mr. 
S. Duraiswami Aiyar’s argument, as I understand it, is this, that 
the beneficiary is entitled to take the trust money if he can trace 
it to a specific fund. In other words, if there had been remaining 
in Ramanathan Chetty’s business a balance more than sufficient to 
meet the claim, the beneficiary would have been entitled to take 
out of it a sum equivalent to his claim; if the balance were not 


‘sufficient to meet the claim he could take it all and rank as an 


ordinary creditor for the rest, but there must be a balance. I du not 
myself think that this restricted construction of the word “fund” 
is correct. 

‘The guiding principle is that trustee cannot assert a title of his 
own to trust property - . . that, 1f a man mixes trust funds with 
his own the whole will be treated as the trust property except so far as 
he may be able to distinguish what is his own.’’? (Firth v. Cartland). 

Now, what is the “fund” in this case? The trust money was 
paid into the business, which has, in the shape of assets, book- 
debts estimated to be worth some 10 lakhs of rupees. That is, I 
conceive, the fund contemplated by section 66 of the Trusts Act. 
The insolvent cannot claim the whole of it as against the bene- 
ficiary and I consider that the appellant is entitled to a first charge 
on the realisations to the full extent of his claim. Mr. S. Durai- 
swami Aiyar relies on Jm re Halleti’s case? The ratio decidendi 
in that case is stated in the head-note. With great respect, I do 
not think that Lopes, L.J.’s dictum that, if trust money has been 
mixed up with other money so as not to be distinguishable, ıt cannot 
be followed is in accordance with the decision in Jn re Hallett’s 











1 (1865) 34 L.J, (Ch) 301. 2 (1894) 2 Q.B. 237. 
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Estate. Knatchbull v. Hallett The true position is stated in 
Godefroi on Trusts, p. 575—if the trust money is blended by the 
trustee with his own the aggregate amount is treated as trust money 
with the exception of so much as the trustee can identify as his 
own. What the Master of Rolls said in 7n re Hallett? was that there 
had been no more than a settlement of account and such a settle- 
ment could not be followed. Had any money passed, the decision 
would have been different. In this case the only question to my 
mind is whether the assets of the business can properly be describ- 
ed as a fund within the meaning of section 66 of the Trusts Act. 
I would answer it in the affirmative. It seems to me too narrow 
a construction to insist that there must be an actual balance of 
money in the hands of the trustee. I allow the appeal and give 
the beneficiary a first charge for the full amount of his claim on 
the realisation of the debts due to the business of the insolvent. 
Taxed costs of the parties on the Original Side scale to come out 
of the estate. Official Assignee’s costs to be taxed as between 
attorney and client. 


S. Duraiswami Atyar instructed by V. Varadaraja Mudaliar 
for appellant. : 


V. V. Srinivasa Aiyangar, N. Rajagopala Atyangar and 
Satagopa Mudaliar for respondents. 


The Court delivered the following 


JupcmMents The Chief Justice —I have so little confidence 
in my own ability to decide correctly a case involving wide prin- 
ciples of equity, that I am relidved to find that the amount here 
at stake is sufficient to enable an appeal to be taken to a higher 
tribunal. I approach this case with much more than the diffi- 
dence expressed by Lord Sumner in Sinclair v. Brougham* and 
feel myself under the ban expressed by Thesiger, L.J., in Hallett’s 
case? as to the unlikelihood of common law judges even of the 
eminence of Lord Bramwell being able to understand any but 
the simplest and most firmly established of equity doctrines. 


My duty is simply to set out the facts which are practically 
undisputed, and to apply to those facts the principles I conceive 
to be laid down by the decided cases as best I can. 

Mr. Ramanathan Chetty was a Nattukottai Chetty carry- 
ing on the usual business of a banker and money-lender. He 
was also a member*of a body who conducted the affairs of an 
Endowed School at Devakottah. A large sum of money was 
in the hands of the trustees on behalf of the School and they 








2. (1894) 2 Q.B. 237 * 3. (1879) 13 Ch.D. 696. 
4. (1914) A.C. 398. 
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entrusted to Ramanatha’s custody a part of it amoynting to 
some Rs. 40,000. In respect of that he was clearly in a fiduciary 
position. He put that sum into his own business without the 
knowledge or consent of his co-trustees; his business came to a 
standstill and he was adjudicated an insolvent on 20th July, 
1925. The estate was insolvent in the sense that it could not 
meet its debts as they fell due, but it had very considerable 
assets outstanding in the form of book-debts, and those assets 
will doubtless in time be realised. The sole question before us 
is whether the bankrupt’s co-trustees are relegated to the posi- 
tion of ordinary creditors in the insolvency, or are entitled to 
say that they stand on a higher footing and are entitled to a 
charge on the whole estate in priority to other creditors on the 
basis of following their moneys which have been misappro- 
priated to the fund in which they must be supposed to have been 
sunk. 

I have most carefully perused the cases that the diligence 
of counsel has placed before us; and I wish to express my indebt- 
edness for the*assistance they have given us The guiding prin- 
ciples, as I conceive them to be, are laid down in two great 
judgments—that of Jessel, M.R., in In re Hallett’s Estate. 
Knatchbull v Halet? and that of Lord Haldane in Sinclair v, 
Brougham.* I do not propose to examine the early common 
law cases, though they have been cited to us, because, as Jessel, 
M-R., points out, the Judges were then dominated by the idea 
that money being unidentifiable, it could in no case be followed, 
a doctrine eliminated by “modern equity,” to use his own lan- 
guage. I take these propositions to be indisputable; and in 
stating them I use throughout for brevity the term “trustee” to 
cover all cases of persons who stand in fiduciary position and 

“cestui que trust’ to cover the cases of all those towards whom 
the persons I have called “trustees’’ stand in that position. 

(1). That if the trustee keeps the sums entrusted to him 
entirely separate from his own moneys, as by putting them in 
cash in a bag, to use Sir G. Jessel’s instance, or by putting them 
into a separate account at a bank, the cestui que trust can follow 
them. 

» (2) That if the trustee can be shown to have converted the 
trust money into a specific thing such as a piece of land, or 
a definite parcel of goods remaining in his possession, the cestui 
que trust can take that land or those goods as representing his 
money” or claim a lien on them for the money expended on the 





3 (1879) 13 Ch.D. 6% 4. (1914) A.C. 398. 
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purchase. Then comes the more common case where the trustee 
has mixed up the trust money with his own. I think here it is 
clear that 

(3) if the trustee has bought land or goods out of moneys 
which are partly his own and partly those of the cestui que trust, 
the cestui que trust can claim a charge on the property for the 
amount of his funds which was expended in the purchase. That 
is not always easy of ascertainment, and the working rule appears 
to be that if the trust moneys have disappeared and no residue 
is left, the cestui que trust will be entitled to a charge on the 
whole until it is ascertained what proportion of the purchase 
money was contributed by the trustee out of his own funds and 
not out of the trust money, the onus being cast on the trustee 
to prove what portion came from his own funds. When that 
is ascertained, the cestui que trust will only have a lien on the 
property for the amount ascertained to be due to the misuse of 
the trust moneys. 


Then arises the case where the trust momeys have not 
only been mixed with the trustee’s moneys, but where there is 
no tangible asset which could be alleged to have been acquired 
with the trust funds—wholly or partially. That is the case 
before us, because here what the trustee did was to put the trust 
moneys in his hands into his own business, and subject them 
to all the fluctuations of that business and it is clear that the 
business was so unsuccessful that the actual funds in the hands 
of the Official Assignee as at this date realized amount to no- 
thing. It was strenuously argued by Mr. Duraiswami Aiyar that 
in such circumstances the Court could not give a preferential 
charge over prospective as distinct from actually tangible assets 
of the business. That argument ultimately seems to me to imply 
that a trustee has only to put trust moneys into a business, and 
then and there the cestui que trust is debarred from invoking 
the equitable doctrine, and sinks to the position of an unsecured 
and unpreferred creditor on the estate. That view seems to me 
to have been negatived so long ago as 1853 by the judgment 
of Turner, L.J., in Pennell v. Deffell.” At pp. 388 and 389 the 
learned Lord Justice takes the very cause we have to consider 
as a clear illustratign of a case to which the equitable doctrine 
would apply. 

We were much pressed with the case of In re Hallett & Co. 
Ex parte Blane? After a careful consideration of that tase, L 


2 (1894) 2 Q.B 237 
5. (1853) 4 De G.M. & G. 372; 43 E.R. 551. 
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think it decides no more than this: that a paper adjustment cannot 
be treated as a passing of money of the cestui que trust into the 
hands of the trustee. On p. 242 the point is first and emphati- 
cally taken by Davey, L.J. Mr. Muir Mackenzie in argument 
had said: “The £1,600 was in fact received by Hallett & Co.” 
Davey, L.J., then said: “No; all that happened was that they 
got a credit for that amount.” I read the judgments which 
follow as proceeding on those lines, viz., that while you can 
follow money, you cannot follow a mere book adjustment. 

I think that the learned Judge came to the right conclu- 
sion and that this appeal should be dismissed with costs, payable 
by the Official Assignee out of the Estate. Certificate for two 
counsel. Official Assignee to take his costs out of the Estate. 


Anantakrishna Aiyar, J—M.A.R.N. Ramanathan Chet- 
tiar, a Nattukottai Chetty, who was carrying on money-lending 
transaction under the firm’s name of M.A.R N. Ramanathan 
Chettiar, was a member of the Committee of the Naga- 
rathar Sri Meenakshi Vidyasala Paripalana Sangam and 
also the treasurer of the Sangam. The Sangam is compendious- 
ly called “The Nagarathar School, Devakottah.”” In his capa- 
city as treasurer, Ramanathan Chettiar collected various sums 
subscribed for the school which the Sangam was maintaining. 
He paid these sums into his own business, and in 1925 the firm 
was adjudicated insolvent. At that time there stood to the 
credit of the trust in his firm’s books a sum of over Rs 40,000 
The committee of the Nagarathar School, Devakottah, claimed 
that the said amount should be paid in full by the Official 
Assignee in preference to the other debts due to other ordinary 
creditors of the firm. The Official Assignee passed an order 
on 25th May, 1927 to the effect that the relationship between 
the Nagarathar School, Devakottah, and the insolvent was that 
of a debtor and creditor and no more. The Official Assignee 
went further and held that 
‘feven assuming for the purpose that the insolvent was in a fiduciary relation- 


ship and that he acted improperly in investing the moneys of the school in his 
firm, the same could not be identified or earmarked. When the firm was 


* adjudicated insolvent there was no cash and no part of the assets could be 


followed by the beneficiary.’’ 

The Official Assignee accordingly held that the School autho- 
Tities were in no better position than the other unsecured creditors 
of the insolvent and that they could not claim any preferential 
payment. p 

The School authorities appealed to the learned Judge sitting 
in Insolvency against the order of the Official Assignee. The 
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learned Judge (Mr. Justice Waller) allowed the appeal and 
gave the School authorities a first charge, for the full amount 
of their claim, on the realisation of the debts due to the firm of 
the insolvent. ' 
The Offcial Assignee has preferred this appeal against the 
order of the learned Judge and contends that the School authori- 
ties are not entitled to rank higher than the ordinary unsecured 
creditors of the insolvent. re: 
Before discussing the question of law raised by Mr. S. Durai- 
swami Aiyar, the learned counsel for the appellant, 1 think it 
is better just to refer to the finding of fact arrived at by the 
learned Judge. In the course of the judgment the learned Judge 
has recorded the following admission made before him by the 


counsel who appeared for the Official Assignee: 

“Mr. S Duraiswami Atyar for the Official Assignee concedes that 
he 1s unable to support the view that the relation between the insolent 
aud the trust was one of debtor and creditor He admits that Ramanathan 
Chetty was a trustee and received the trust funds as a trustee and mixed 
it with the funds of his own business.’’ 

e. 

As a trustee of the Nagarathar School the insolvent was 
entirely in the wrong in utilising the trust funds in connection 
with his own business. As the learned Judge remarks ` 
‘there can be no question as to the wrongful nature of Ramanathan 
Chetty’s action, for the mingling itself was wrougful.’”’ 

The question then is whether beneficiary (the school) is 
entitled to a first charge on the trade assets of Ramanathan 
Chetty’s firm. Section 66 of the Indian Trusts Act (II of 
1882) enacts as follows :— ; , 

‘Where the trustee wiongfully mingles the trust propeity with his 
own, the heneficiary 15 cntitied to a charge on the whole fund for the 
amount due to him.” 


The learned counsel fur the appellant contends that the. 


beneficiary is entitled to a charge for the trust money only if 
he can trace it to a specific fund. The trust funds have been 
admittedly utilised by the insolvent in connection with his money- 
lending business. It is not now possible to say which particular 
asset duc to the firm represents the trust moneys. 1n these cir- 
cumstances it is argued for the Official Assignee that the benefi- 
ciary is entitled only to rank as an ordinary creditor along with 
the other creditors of the insolvent. 1n support of his contention 
the learned counsel strongly relied on In re Hallett & Company. 
Ex parte Blanc? The following passage on page 244 in the 
judgment of Lord Justice Lopes was relied upon : 


‘CTF trust money can be traced, it is lable to be followecé by the 
{rustec, and will uot pass to the trustee m bankruptcy, but if it has been 
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mixcd up with other money so as not to be distinguishable, it cannot be 
followed.’ 

This case, however, has been understood by text-writers as 
authority for the proposition “that in the case of money’’ there 
must be in fact a payment, since “the doctrine of following” 
depends upon identification of the subject-matter; and where 
money not actually received was credited to an account, the 
doctrine was held inapplicable—Godefroi on Trusts and 
Trustees, 4th Edition, pages 564 and 565. 


In Lewin on Trusts, 12th Edition, page 1155 it is stated 
as follows:— 

“In order, however, that the rule as to following trust money should 
apply, there must be something specific which 18 capable of being identified 
as that into which the money has been converted, and where a transaction 
has been carried out by a set-off im account so that no cheque, uote, com 
or credit has ever passed or existed in specie, the doctrine 1s inapplicable.’’ 

Turning to the judgment delivered in In re Hallett & Com- 
pany’s case * we find that Lord Esher (Master of Rolls) says at 
page 244: 7 
f “Hallett & Company did not in truth receive any money; they entered 
ito a transaction with Hewitt and Company, the result of which was that 
no money passed . . . Hallett & Company did not in fact receive any 
money or tender of money or anything tangible which ıt would be possible 
to follow or to lay hands upon . . . All that can be shewn is a settlement 
of account, and a settlement of account cannot be followed.” 

Similarly Lopes, L.J., says: 

‘So far as regards the following of this sum of 1,600 , the attempt fails 
at the first stage, for that particular 1,600) was never received by Hallett 
and Company; no money had passed; there had been a mere settlement with 
Hewitt & Company. Then, again, this specific sum never passed on to Cocks, 
Biddulph and Company; and the second stage fails too.’’ 

Similarly at page 245 Davey, L.J., also makes similar 
remarks: 


“This money was not received by them (Hallett and Company) in 
any sense which is material to the present purpose. Nothing was Teceived 
by them ın specie, notes, cheques or coin; there was no credit existing in 
specie, nothing which the cestw: que irusi could follow and say that the 
property had been converted into.’’ 


Therefore, the case in In re Hallett & Co. Ex parte Blane* 
could be distinguished on the ground that in that case it was 
found that the very first step that the beneficiary should prove 
in-such cases, namely, that the trustee received moneys of the 
beneficiary, was not proved. On the other Hand authority seems 
to be fairly clear that where a trustee wrongfully mingles the 
trust property with his own, the beneficiary is entitled to a charge 
on the whole fund for the amount due.to him.—Se¢-section 66 


2. (1894) 2 Q.B. 27, 
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of the Indian Trusts Act, Halsbury’s Laws of England, 
Vol. 28, page 207, sections 415 and 416. 

It was admitted that where trust money is wrongfully laid 
out in the purchase of specific real or personal property, the bene- 
ficiary can elect to have a charge upon it for the amount of 
the trust money.—See authorities referred to in paragraph 415 
of Halsbury’s Laws of England, Vol. 28. 


If therefore the trustee in this case had purchased a going 
concern of another, with the trust funds, then the beneficiary 
would have an option either to take the purchased property or elect 
to have a charge upon it for the amount of the trust money. Tf, 
instead of purchasing a going concern, the trustee wrongfully 
utilises the trust money for starting business, or for carrying on 
a business of his own, then it would seem that the beneficiary 
is entitled equally to elect to have a charge upon the assets of the 
business for the amount of the trust money. 


It was, however, contended by the learned counsel for the 
appellant that the doctrine of following trust property is not 
applied, and could not in the nature of things apply, when the 
trust funds are wrongfully applied by the trustee in a trade or 
business. If the doctrine is not confined in its application to 
cases of mingling of trust moneys with the trustee’s own money 
where there is a mingled fund available, if the doctrine also 
applies to cases where with the money of the beneficiary the 
trustee wrongfully buys other property, and if the beneficiary 
could in such cases claim to have a charge on such property to 
the extent of the trust money utilised wrongfully by the trustee, 
I am not clear why the doctrine should not apply when the 
trustee instead of utilising the trust money for the purchase of 
property utilised it in a trade or business of his own.. Having 
regard to the findings in the present case and to the admission 
made on the Official Assignee’s behalf, as recorded by the learn- 
ed Judge, there is no difficulty as regards facts in the present 
case; for, as already mentioned, it was admitted before the learn- 
ed Judge on behalf of the Official Assignee that 


‘*Ramanathan Chetty was a trustee and received the trust fund as 
a trustee and mixed it with the funds of his own business ’’ 


The learned counsel for the respondent cited to us the case 
of Pennell v. Deffell.© At page 558 Lord Justice Turner observed 
as follows:— 


“Tt is, I apprehend, an undoubted principle of this Court, that as 
between cesiui gue {rust and trustee, and all parties claiming under the 


-s 


5. (1853) 4 De G.M. & G, 372: 43 E.R. 551. 
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trustee, otherwise than by purchase for valuable consideration without 
notice, all property belonging to a trust, however much it may be changed 
or altered in its nature or character, and all the fruit of such property, 
whether in its original or in its altered state, continues to be subject to 
or affected by the trust; and from this principle I do not understand the 
Master of the Rolls to have in any degree dissented Several cases illus- 
trating the principle were cited in the argument, hut perhaps it cannot be 
better illustrated than by referring to a case of familiar, almost daily 
occurrence, the case of trust-monies employed in trade An executor of 
a deceased partner continues his capital in the trade with the concurrence of 
the surviving partners, and carnes on the trade with them. The very capital 
itself may consist only of the balance which at the death of the partner 
was due to him on the result of the partnership account. That capital 
may have no existence but in the stock-in-trade and debts of the partner- 
ship. The stock-in-trade and debts may undergo a continual course of 
change and fluctuation, and yet this Court follows the trust capital through- 
out all iis ramifications, and gives to the heneficiaries of the deceased 
pariner’s estate the fruits derived from that capital, so continually altered 
and changed We have here, I think, the most perfect instance of the extent 
to which the doctrine of following trust property nas heen carried by the 
Court, an instance, too, which exemplifies the difficulties with which the 
Court has felt bound to grapple for the purpose of carrying out that doctrine, 
for nothing can be more difficult, nothing more inconvenient, than 10 follow 


out stich a case to its results ”’ 

Weare also referred to In re Hallett’s Estate. Knatchbull v. 
TTallett,* to the judgment of Jessel (Master of the Rolls) at 
page 707 ct seg. The decision of the House of Lords in Sinclair 
v. Brougham* was also referred to and several passages from the 
speeches of the learned Lords who took part in that case were 
read to us. For example, at page 438 in Lord Dunedin’s speech 
the following passage occurs: 

“‘Now, there are certain situations, of which Hallett’s case? is an 
example, where the one sharing party has a right to say to the other, ft 
ig not in your mouth to say that the assets are not all mine, to the extent 
of my full clam. I do not think this ıs one of those positions Neither 
party ıs here in any fiduciary position to the other.’’ 

Similarly passages at page 418 in the speech of the Lord 
Chancellor (Viscount Haldane) were also read to us. 


I think that some of the passages occurring in the above 
case could be construed as laying down the principle contended 
for by the respondent, though it may be said that the point for 
decision before the House was quite a different one and that 
the learned Lords were not considering the exact point now 
before the Court. 


In Perry on Trusts, 6th Edition, Vole II, paragraph 828, 
page 1364, it is said that 


“to entitle the trust creditor to preference, ıt must at least appear that the 
funds remaining for distribution contains the proceeds of the irust ’?’ 











3. (1879) 13 Ch.D. 696. 4 (1914) A.C, 308, 
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Again in paragraph 838 it is mentioned that 
“Gf the executor of a deceased partner is also the surviving partner and 
he continues the deceased partner’s capital without authonty in the business, 
and changes the property many times over, the Court follows the trust fund 
through all these changes and gives the beneficiaries of the deceased partner ’s 
estate the capital and all its proceeds or gains m the busmess in which it has 
been employed ”’ 

The only Indian case, I am aware of, which is somewhat 
similar to the present case, is A/ulrasu Lakshmi v. Oficial Assig- 
nee of Madras* decided by Sadasiva Aiyar and Napier, JJ., where 
a jeweller, who was entrusted by the claimant with sovereigns 
and gold to be made into a jewel for him, converted the same 
into cash and subsequently hecame bankrupt, and after the Offi- 
cial Assignee took charge of his estate, the owner of the sove- 
reigns and gold put forward a claim that he was entitled to a 
preferential treatment and to get out of the estate the full valuc 
of the sovereigns and gold entrusted by him to the bankrupt, the 
Court held that the transaction between the claimant and the 
jeweller amounted to a bailment and the jeweller became, in con- 
sequence, a trustee for the claimant in respect of the sovereigns 
and gold entrusted to him. But as there was no evidence, in that 
case, that the sovereigns and gold formed a portion of the 
estate taken possession of by the Official Assignee and as there 
was nothing to identify the same, the Court held that the claim- 
ant was not entitled to the benefit of the doctrines ^f- *sring 
and quasi-charge, and therefore to any preferer payment. 


Justice Sadasiva Aiyar at page 41 says: 


“If, in this case, 1 could have found my way to decide that the assets 
taken possession of by the Receiver or by the Official Assignee did include or 
must have included the gold or the value of the gold contained in the sove- 
reigns and the bar given by the petitioner to the insolvent, I would be inclin- 
ed to apply the doctrine of tracing and the doctrine of quasi-charge even to 
the full mits indicated by Lord Dunedin ın his judgment in the recent House 
of Lords’ case, but I do not sec my way to differ from the finding of Mr 
Justice Bakewell that the petitioner has failed to show that the gold or the 
price of that gold was invested in or formed part of any of the asscts 
taken possession of by the Receiver or by the Offical Assignee ”’ 


Again the learned Judge adds: 


‘tOn the finding, then, that none of the assets found with the insolvent 
1s proved directly or even by a remote fact, from which a reasonable inference 
could be drawn, to have contained any portion of the petitioner’s gold 
or to have heen acquired with the use of the proceeds of that gold, 
[I must and do confirm? the order of the learned Judge ”’ 


The principle would seem to be that a wrong-doer cannot 
be permitted to take advantage of his wrong and that no wrong- 





6. (1915) 29 I.C. 37, 
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ful act of the trustee could prejudice the rights of the bene- 


ficiaries in cases like the present. 


I am therefore of opinion that the learned Judge was right 
in holding that the principle of following trust property applies 
to the facts and circumstances of the present case. I would 
therefore dismiss the appeal with costs. Costs to be realised- 
from the Estate. Certificate for two counsel. The Official 
Assignee is entitled to take his costs out of the Estate. 


N.S. Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT:—SikR Murray Courts-Trotter, Kt. Chief 
Justice AND MR. JUSTICE JACKSON 
V. Alagappa Chetty & Co. by its partners 
and others Appellants* 
v, 
Roopchand Chabildoss & Sons Respondents 


Indian Contract Act (IX of 1872), S$ 91—Scope of—Freedom of par- 


ties 10 contract to the contrary—Implied contract—Course of dealing between 
the parties 


Section 91 of the Indian Contract Act does not impose a legal restric- 
tion on the freedom of buyer and seller to make their own arrangements 
as to the terms on which the goods are to be delivered to a carrier for 
transit from seller to buyer The section is only applicable to cases where 
there is no specific arrangement or uniform course of dealing between the 
parhes that posits the absence of any such condition of liability against 
the carrier heing secured. 

On appeal from the judgment of the Hon’ble Mr. Justice 
Beasley, dated 21st December, 1926 and passed in the exercise of 
the Ordinary Original Civil Jurisdiction of the High Court in 
C.S. No. 353 of 1926. 


V. V. Srinivasa Atyangar, K. V. Krishnaswami Aivar and 
N. Swaminathan for appellants. 


Vere Mocket instructed by G. Rajagopalan and N. T. 
Shamanna for respondents. 

The Court delivered the following 

JupcmMents. The Chief Justice —Mr. Justice Beasley des- 
cribed this as one of the most mysterious cases he ever had tried 
before him. As it unfolded itself, at the trial, it may well have 
been so, but he, I think, has so completely solved the mystery 
himself, that it is a mystery no longer. The facts necessary for 


-—— 





*O,S. Appeal No. 28 of 1927. llth December, 1928, 
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our purposes can be summarised briefly. The plaintiffs and the 
defendants are both dealers in silver, the plaintiffs’ place of busi- 
ness being in Madras and the defendants’ place in Salem. The 
defendants from time to time telegraphed to the plaintiffs asking 
them to send them consignments of metal for the purpose of their 
business in Salem and they had done so for a number of years. 
It is in evidence that 22 such transactions relating to con- 
signments of silver had taken place within the last few years. 
In each one of them, the procedure was the same. The plaintiffs 
on reccipt of the telegram of request bought silver in the Madras 
Market in the form of bars or ingots, cut them up and then packed 
them, when so cut up, into a wooden box which was then wrapped 
in a gunny bearing the address of the buyer at Salem and 
sealed in several places with the sellers’ seal. The package was 
then taken by one of the plaintiffs’ servants to the Railway 
Station and handed over to the Railway Company for despatch 
by train to Salem. In every single case on record, the boxes 
were sent on Owner’s Risk Note, which of course is the cheap- 
est rate available and protects the Railway Company from lia- 
bility in the event of loss in transit. 1n this particular, transac- 
tion a bar of silver was ordered by the defendants by a telegram 
of the 8th April, 1926, Ex. C, in the case. The plaintiffs 
went into the market forthwith and bought a bar and sent it 
by a reliable servant, on its being packed and put in a gunny 
wrapper, to the Station to catch the evening mail. In the 
ordinary course, it would reach Salein at about 4 o’clock in the 
morning, the train leaving Madras at 7-30 or 9 p.m. and would 
be for some hours in the parcel office at Salem awaiting despatch 
to the consignee, the defendants, when the business hours began. 
A parcel was in fact taken by the Railway carting contractors 
and tendered to the defendants at their place of business at about 
9 o'clock. That parcel was rejected by the defendants as being 
obviously not what was said to have been despatched as it was 
far too light. The box in the plaintiffs’ place of business in 
Madras weighed 39 seers, roughly equivalent to 92 lbs. Avoir- 
dupois. There were other signs of suspicion on the enclosing 
guony. The defendants having rejected the parcel, the plain- 
tiffs declined to have anything to do with it either, and it remained 
in the custody of thé Railway Company unopened until the trial 
of the suit brought by the sellers, when it was opened inthe 
presence of Mr. Justice Beasley in Court. 


There can be no doubt that if the seller did deliver the 
box to the Railway Company in Madras with a silver bar in it, 
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there must have been a substitution en route because that which 
was opened in Court, and which undeniably was that which 
was tendered to the defendants in Salem, contained some worth- 
less scrap iron. Mr. Justice Beasley very carefully“threshed out 
the whole evidence and came to the conclusion that somebody 
made up a dummy box to look as nearly as possible like the box 
that was expected and had managed to substitute it for the box 
that came by train while it was in the Parcel’s Office at Salem, 
taking away the real box containing the bar of silver and leaving 
the box of scrap iron in its place. I entertain no doubt that Mr. 
Justice Beasley was right in supposing that infinitely the most 
probable thing is that that substitution was made in the Parcel’> 
Office at Salem. It also follows that it must have been made 
by one of the employees of the defendants as it obviously had to 
he made by some one who knew of the despatch and expected 


. 1eceipt of the box. He also pretty clearly must have got hold 


of a gunny which had been used in the transit of a former pack- 
age from the plaintiffs to the defendants. But, it is not really 
necessary to speculate as to how and where the loss took place, 
provided we are satisfied that the real parcel was in fact delivered 
into the hands of the Railway Company at Madras and that the 
substitution did not take place before that. The evidence of 
the weighing clerk at the Central Station (which the learned 
Judge accepted), where he noted on the Bill that the weight 
was 39 secrs, is conclusive as to this and 1 entirely agree with 
the learned Judge that the notion that the substitution had taken 
place in Madras before despatch 1» altogether untenable. 


If that be so, prima facie the plaintiffs have made a good 
delivery to the defendants, because they had given delivery to the 
carrier, namely, the Railway Company, and if this is effectively 
done, the loss rests upon the buyer. ‘These goods were sent at 
owner’s risk, which after despatch on transit means, of course, 
the buyer’s risk. If that was done which was contemplated to be 
done by the parties to this contract, it is quite obvious that both 
these parties contemplated that the goods would be delivered to 
the Railway on the terms of an Owner’s Risk Note. That was 
the uniform course.of business between the parties. The defend- 
ants never attempted to suggest that they wanted additional pre- 
caution, a rate of freight-covering insurance, and the course of 
dealing covering 22 transactions over several years is as good as 
to say that that was the contract between the parties, as much as 
if it had been embodied in a written document covering this parti- 
cular consignment. Notwithstanding this, it is solemnly argued 
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that the buyer is protected by the terms of section 91 of the Indian 
Contract Act (IX of 1872), which runs as follows: 


“A delivery to a wharfinger or carner of the goods sold has the 
same effect as a delivery to the buyer, but does not render the buyer 
liable for the price of goods which do not reach him, unless the delivery 
is so made as to enable him to hold the wharfinger or carrier responsible 
for the safe custody or delivery of the goods ’’ 

I am no admirer of the Indian Contract Act, but I cannot 
believe that it was seriously intended to impose a legal restriction 
on the freedom of buyer and seller to make their own arrange- 
ments as to the terns on which the goods were to be delivered to 
a carrier for transit from seller to buyer. The section is only 
meant and could only be meant to apply to cases where there is 
no specific arrangement or course of dealing between the parties 
that posits the absence of any such condition of liability against 
the carrier being secured. Iam unable to see that the defendants’ 
contention on this section is even arguable. 

The result is that the plaintiffs’ suit was well founded and 
the appeal must be dismissed with costs. å 


It is lamentable to think that these foolish people by each 
in turn refusing to examine the parcel that was tendered at 
Salem effectually prevented the Railway Company or the Police 
from having any real chance of tracing the theft and recover- 
ing, as they might have done, the stolen goods or any portion 
of them. They have also spent a very great deal more money 
than the original value of the goods in this litigation. 


The appeal is dismissed with costs. 


Jackson, J—The effect of the contract between the parties 
that the goods were to be sent at owner’s risk would be, 1 
think, that, notwithstanding the provision in section 91, Indian 
Contract Act, the delivery to the carrier held good as a delivery 
to the buyer. 

It is argued on the contrary that the parties by agreeing 
that the carrier shou!d not be held responsible, agreed, with an 
eye to the terms of section 91, that the delivery to the carrier 
should not count as a delivery to the buyer. But if that were 
so the seller who would be undertaking the risk of loss in transit 
would charge the buyer the cost of insurance. No such charge 
figures in the dealings between the present parties, and therefore 
I have no doubt that they intended the buyer to carry the risk, and 
the delivery to the carrier at owner’s risk to be a delivery to the 
buyer. : ern 

NS. Appeal dismissed. 
R—15 





Jackson J. 


Vasudeva 
BMudahy 


In re. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT:—Mr. Justice WALLER AND MR. JUSTICE 
ANANTAKRISHNA AIYAR. 
Vasudeva Mudali and others . Appellants+ 
(Prisoners). 
` Indian Penal Code’ (XEV of 1860), Ss 40, 141 and 149-Indian Rai- 
ways Act, Ss. 127 and 128—Assembly of men with the common object of 
committing offences under the Indian Radways Aci—if unlawfut—O fences 
proved to be committed by some members of the asscanblyx—Others whether 


constructively gusliy— ‘Offence’? m Ss. 141 aid 149--1f wnicludes offence 
under the Indian Railways Act - 


Where a large body oft men assemble with the common object of 
obstructing a railway line and throwing stoncs at the trams and thereby 
committing offences under Ss 127 and 128 of the Indian Railways Act, 
they form an unlawful assembly under S 141 of the Indian Peal Code, 
as the word ‘‘offence’’ in- the latter scction 1s made to include an offence 
under a special law like the Indian Railways Act hy S. 40 of the Tndian 
Penal Code But, if the members of the assembly proceed to carry out 
their common object and to commit offences under the two sections of the 
Indian Railways Act, only such of those who are proved themselves to 
have committed Jhose offences can be convicted and the others cannot be 
said to be constructively guilty under S 149 of the Indian Penal Code, as 
the word ‘‘offence’”’ in this section is confined to offences under the Indian 
Penal Code by section 40 of the Code 

Appeal against the order of the Court of Session of the 


Chingleput Division in Case No 21 of the Calendar for 1928. 
V. L. Ethiraj and D. Ramaswami Aiyangar for appellants 
K. N. Ganapathi for The Public Prosecutor for the Crown. 
The Court delivered the following 


J uDGMENT.—This appeal relates to an occurrence arising out 
of the strike on the S. I. Ry. in July last. All of the seven appel- 
lants have been convicted of offences under section 147 of the 
Indian Penal Code and section 127 of the Railways Act. The first 
appellant has been further convicted of an offence under sez- 
tion 128 of that Act and the other appellants have been con- 
victed of the same offence with reference to section 149, Indian 
Penal Code. 

The first objection taken is that the word “offence” in 
section 149 being confined to offences under the Penal Code, 
the conviction of the second to seventh appellants under sec- 
tion 128 of the Railways Act with reference to that section is 
illegal. That has been held in Aydrooss v. Emperor’ and In re 
Puvanur Athaynu.? We have considered the question at length 





*Cr. Appeal No 707 of 1928 s - 11th March, 1929 
1. (1922) 17 L.W. 21. 2. (1924) 20 L.W. 914 
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and with care and find ourselves constrained to say that those 
decisions are right. The position is curious and unsatisfactory. 
A large body of men set out to obstruct a railway line and to 
throw stones at trains. They form an unlawful assembly; for 
by section 40 of the Penal Code, the word “offence” in section 
141 includes offences under any special law. If, however, the 
rioters proceed to carry out their common object and to commit 
nffences under sections 127 and 128 of the Railways Act, you 
can convict only those of them who are proved themselves to have 
committed those effences The rest are not constructively guilty, 
as section 149 cannot be invoked against them although the 


offences committed are the very offences they set out to commit, 


and were committed in prosecution of their common object. 


This being the legal position we must acquit the second to 
seventh appellants on the second count of the indictment. The 
third count which relates to the charge under section 127 of the 
Railways Act has also been framed with reference to S. 149, 
Indian Penal Code. All of the appellants must be acquitted on 
it also. As regards the charge of rioting, there is ample evi- 
dence to connect all of the appellants with the unlawful assem- 
bly and the convictions on that charge must be sustained. There 
is also plenty of evidence that the first appellant committed an 
offence under section 128 of the Act. This conviction must be 
confirmed. 


The result is that the sentences of six months’ rigorous 
imprisonment passed on all of the appellants under section 147, 
Indian Penal Code, are confirmed. The sentences passed on the 
second to seventh appellants under sections 127 and 128 of the 
Railways Act are set aside. The sentence passed on the first 
appellant under section 128 of the Railways Act is confirmed and 
it will run concurrently with the other sentence passed on him. 
The sentence passed on him under section 127 of the Railways 
Act is set aside. The fourth to seventh appellants will be re- 
committed io serve the unexpired portion of their sentences. 


N.S. Sentences modified. 


Vasudeva 
Mudali, 
In re. 


Jetha Perafl 
Firm 


v. 
Krishnayye 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT:—MR. JUSTICE VENKATASUBBA RAO AND MR. 
Justice REILLY. 


Jethaji Peraji Firm hy Agent Maggaji .. Appellant* 
v. 
Tirupuramallu Krishnayya (dead) and 
others .. Respondents 


(39th Creditor —Insolveni). 


Provincial Insolvency Act (V of 1920), S 43—Annulment of adpudica- 
tion ımder—Oblgatory or discretionary, in absence of applicanon for enlarge 
ment of time allowed for applying for discharge—Extension of such nme— 
Power of, on application made before expiry of time origmally allowed and 
thereafter—S 27 (2)—Control of S 43 by—Annulment of adjudication under 
S 43—Insolvency proceedings tf wholly put an end to by—Applicatron 
for annulment of adjudication dering pendency of application by Recetver 
under S 54—Recourse to provisions of S. 37 of Act m case of—Power and 
discretion of Court as to—Recewer’s right to contie petition under S 54 
when property vested in him ander S 37—“Acts”’ in S. 37—Meaning of— 
Statwte—Provision of—Mandatory or directory—Tesi—Mandatory prowsion 
—Departure from—Court’s power of. 


Three brothers were adjudicated insolvents, and the order of adjudica- 
tion fixed a period within which they were to apply for their discharge. 
The Official Receiver commenced a proceeding under S. 54 of the Pro- 
vincial Insolvency Act for the annulling of a mortgage which had been 
executed by the insolvents prior to their adjudication The inquiry on 
that petition went on from time to time and the petition stood adjourned 
to lst May, 1924. On 30th April, 1924 a creditor applicd under S 43 of 
the Act for the annulment of the order of adjudication, on the ground that 
the debtors had not applied for their discharge within the time fixed 
On Ist May, 1924 the Judge adjourned the petition under S 54 to 28th 
July, 1924; and on that very date an order was made on the petition under 
S 43 calling for a report from the Official Receiver The petition under 
S 43 came on 3rd May, 1924, and the Distnct Judge made an order annulling 
thé adjudication. On 28th July, 1924, to which the petition under S 54 
stood adjourned, the Judge dismissed that petition on the ground that it 
lapsed automatically 

Held, that the Judge ought to have made usc of the provisions of S 37 
of the Act, and ordered the debtors’ property to vest in the Official Receiver. 

Held further, that the effect of an order vesting the property ın the 
Official Receiver under S 37 of the Act would be to entitle hum to continue 
the proceeding instituted by him under S. 54 of the Act 


Per Venkatasubba Rao, J—The expression ‘‘shall be annulled?’ in 
S 43 of the Act is not mandatory but 1s directory only That section is 
controlled by S 27 of the Act; and if, before the expiry of the term fixed 
for applying for discharge, an application is made under S 27 (2), it 18 
not obligatory upon the Court under S 43 to annul the adjudication The 
adjudication does not get automatically annulled undér S. 43 on the expiry 
of the original period The Insolvency Court has power, on an application 
made under S 27 (2) at any time before the adjudication 1g annulled under 














*A.A.Os Nos 310 to 313 of 1925, ete, y 17th January, 1929 
and 


C.R.Ps Nos. 627, 628 of 1924 and 173 and 174 of 1925, 
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S. 43, though after the expiry of the term onginally fixed, to extend the 
period within which the debtor could apply for his discharge 

Quaere Whether the Insolvency Court can suo motu refuse to make 
an order under S 43 if it thinks there are sufficient grounds for adopting 
that course. 


Per Reilly, ]—Quaere: Whether the time fixed for the debtors’ appli- 
cation for their discharge can be extended by the Court after its expiry. 

The expression ‘‘shall he annulled’’ in S. 43 1s mandatory ang not direc- 
tory only, and, in the circumstances of the case, the District Judge had no 
discretion to refuse to make an order of annulment. 

Test to determine whether a provision in a statute 1s mandatory or is 
directory only. , 

Circumstances under which the Court can depart from a plain and manda- 
tory statutory provision. 

Per Venkatasubba Rao and Reilly, JJ —The insolvency proceedings do not 
always stop at the moment of annulment 


The view of Wallace, J, in Tunmappa v Devosi Harpal, (1929) M.WN : 


22 that an annulment of adjudication under S 43 puts an end to the ingol- 
yency proceedings as a whole dissented from 

The word ‘acts’? in S 37 of the Act 1s wide cnough to melude the 
receiver’s act of avoidance under S 5} The effect of the saying in S. 37 
13 to preserve the validity of the rece er?s exercise of his option of i orlance, 


Appeal against the order of the District Court of Guntur, 
dated 3rd May, 1924 and made in I.A. No. 144 of 1924 in 
IP. Nos. 12 and 16 of 1921. 

The Advocate-General and V. Govindarajachari for appel- 
lant. 

S. Srinivasa Aiyangar, B. Somayya, M. Ranganatha Sastri 

nd Kasturi Seshagirt Rao for respondents. 

The Court delivered the following 

JUDGMENTS. Venkatasubba Rao, J.—Several connected 
appeals and revision petitions have heen argued before us, but, 
in my opinion, C.M.A. Nos 310, 311 and 312 of 1925 really 
raise the question of substance which presents itself for deci- 
sion. If we decide these appeals in favour of the appellants 
there, our decision in them governs the other cases and the 
contentions raised in the latter by the respondents seem beside 
the point. Shortly stated, the question we have to decide relates 
to the construction and effect of sections 43, 37 and 27 of the 
Provincial Insolvency Act of 1920. 

The facts are undisputed and I shall briefly state them. 
Three brothers were adjudicated insolvents, first on their own 
petitions and subsequently on petitions filed by certain creditors. 
The orders of adjudication were passed on the debtors’ peti- 
tions by the Official Receiver on the 25th of November, 1921 and 
he fixed 18 months as the period within which the debtors 
were to apply for their-discharge. The same debtors were 
subsequently adjudicated by the District Judge on the 12th of 
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December, 1921 and the period fixed by him was 12 months. 
Pausing here for a moment, one fails to understand how two 
such sets of parallel orders came to be made; but this curious 
irregularity has no bearing on the question we have to decide. 
The total liabilities shown amount to over 2¢ lakhs. The in- 
solvents had, on the 10th January, 1921, executed a mortgage 
in favour of certain creditors, whom I shall in this judgment, 
call the mortgagees, for about Rs. 60,000 and it is said that the 
mortgage deed comprises the bulk, if not the whole, of the in- 
solvents’ property. In the Insolvency Petition, a proceeding 
was commenced by the Official Receiver under section 54 for 
the annulling of the mortgage. He filed his petition under 
that section on the 20th of April, 1922. Its trial began on the 
Ist of February, 1923, and became a protracted one, the evi- 
dence being recorded piecemeal from time to time. In fact, 
from the 1st of February, 1923 to the 1st of May, 1924, that 
is, for 15 months, witnesses were examined off and on, but 
the trial wag not, even on the last-mentioned date, concluded. 
I may mention that the evidence of 10 witnesses for the peti- 
tioner and 3 for the respondents had by then been taken. On 
the 30th of April, 1924, a creditor by name Krishnayya applied 
under section 43 that the orders of adjudication might be 
annulled on the ground that the debtors had not applied for 
their discharge within the time fixed. The date chosen for 
making the application is significant. On the 24th of Apri: 
the petition under section 54 was adjourned to the Ist of May. 
The application to annul the adjudication was made, as I have 
said, on the 30th of April, that is, the day previous to the date 
fixed for the hearing of the substantive petition On the Ist 
of May, I have already stated, the Judge heard the petition for 
annulling the mortgage. Curiously enough, on that very date, 
without notice toy or knowledge of, the creditors, an order 
appears to have been made on Krishnayya’s petition directing 
the Official Receiver to submit a report. This petition came 
on the 3rd of May, 1924 and the District Judge made an order 
annulling the adjudication Jt must be noted that the peti- 
tion under section 54 stood adjourned from the 1st of May to 
the 28th of July. It was between these two dates, that is on 
the 3rd of May, that the adjudication was*annulled. It is sur- 
prising that when this order was made without notice to cre- 
ditors, the fact was overlooked that there was pending on the 
file of the Court the petition under section 54 which was being 
hotly contested. So far as the record goes the Official Receiver 
does not appear to have taken any steps to safeguard the in- 
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terests of the general body of creditors This led to the strange 
result that the adjudication was unconditionally annulled. I 
use the words “strange result” advisedly The order under 
section 43 was made presumably to punish the debtors. But in 
this case the persons who are prejudicially affected are not 
the debtors but the creditorg generally. Another unexpected 
result of that order is, that the petition under section 54 was held 
to have lapsed automatically and the mortgage, which was the 
subject of attack, became, for the time being, valid and final. 
The very object of the Insolvency Petitions, so far as the cre- 
ditors collectively were concerned, became frustrated, for it 
cannot be gainsaid that the creditors started the proceedings, 
mainly if not solely, for the purpose of getting rid of the mort- 
gage. The rest of the story may be briefly told. Several 
creditors applied to the District Judge for review of the orders 
made under section 43 and the review petitions were dismissed. 
As a necessary result, the Judge held that the petition to annul 
the mortgage under section 54 lapsed and that petition was 
accordingly dismissed. $ 


The general body of creditors (whom 1 shall refer to as 
Appellants) attack these orders of the learned District Judge, 
whereas Krishnayya and the mortgagec support them.- It is 
contended for the appellants that the word ‘“‘shall’’ in section 43 
is not used in a mandatory sense, but must be held to be directory 
only. The argument is put thus: Generally, no doubt, it is 
the debtor that is punished by the anfulling of the adjudication. 
The very terms of the section show that what is intended is in 
the nature of a penalty to the insolvent. If the adjudication 
is annulled, the section provides that the Court may recomunit 
the debtor to his former custody and that he shall be subject to 
all the processes that had previously been in force against him 
But there may be cases where. if no discretion is left to the 
Court, the very opposite of what is intended may result. In 
this casc, it is asked, how are the insolvents really prejudiced 
by the orders? The partics who profited by them are the mort- 
gagces, that is to say, the creditors fraudulently preferred. The 
honest creditors, on the contrary, have been seriously prejudiced. 
Can this be the intention of the section? 


I shall now deal with this contention. Section 43 pro- 
vides that if the debtor fails to apply for his discharge within 
the period specified by the Court, the order of adjudication 
shall be annulled The leasned Ady ocatc-General contends for the 
appellants that the word “shall” is directory and the expression 
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“shall be annulled” means “shall be liable to be annulled” 
Section 43 is, in my opiniorl, controlled by section 27 which 
reads thus: 

27. (1) “If the Court does not dismiss the petition, ıt shall make an order 


of adjudication and shall specify in such order the period within which the 
debtor shall apply for his discharge.’’ 


(2) ‘‘The Court may, 1f sufficient cause 1s shown, extend the penod 
within which the debtor shall apply for his discharge, and ın that case shall 
publish notice of the order in such manner as it thinks fit ’’ 


From these two sections read together, it is clear that the 
party who can make the application for discharge is the debtor 
and no one.else. It is equally clear that the Court has the 
power to extend the period and it may be so done, not merely 
at the instance of the debtor but on the application of anybody 
interested. The section merely requires that sufficient cause 
shall be shown, but it does not say that the debtor alone may 
apply for extension or shall show sufficient cause. If then, 
before the expiry of the term fixed, an application is made 
under section 27 (2) it is obvious that it is not obligatory upon 
the Court under section 43 to annul the adjudication. To 
this extent it is plain that the word “shall” is not imperative. 
In re Lord Thurlow. Ex parte Official Receiver’ is an authority 
on this point. In that case, the Court of Appeal held, the 
expression “shall adjudge” in section 20, clause (1) of the 
Bankruptcy Act, 1883, to be directory and not mandatory, on 
the ground that a discretion was left to the Judge under the 
words of another section, namely, section 105 (2), which con- 
tained a provision to the effect that the Court may at any time 
adjourn any proceedings before it upon such terms, if any, as 
it may think fit to impose. 

Then comes the question, supposing the Court is moved 
under section 27 (2), after the expiry of the time originally 
fixed, but before the adjudication is annulled under section 43, 
has the Court the power to extend the period within which 
the debtor could apply for his discharge? In the first place, 
I must observe that the adjudication does not get automatically 
annulled under section 43 on the expiry of the original period. 
The words of the section show that the Court must make an 
order of annulment. This is the correct interpretation of the 
section and Abraham v. Sookias* supports this view. Next, 
section 27 (2) while saying that the Court may extend the 
time, does not say in express terms that it may be extended 
either before or after the expiratton of the period originally 
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ixed. Section 148 of the Civil Procedure Code enacts that 
he rule to be applied under that Code is that the time may be 
snlarged irrespective of the fact that the application is made 
ther before or after the expiry of the period originally speci- 
ied. It is unnecessary to decide whether by reason of sec- 
ion 5 of the Provincial Insolvency Act section 148 of the Code 
s atlracted or not; for Badri Narain v. Sheo Koer establishes 
early that the power of the Court is not fettered in the way 
iuggested. That case was decided under the old Code which 
lid not contain a provision similar to section 148. I am, there- 
ore, disposed to hold that it is open to the Insolvency Court 
inder section 27 (2) to extend the time on a proper application 
o that effect made at any time before the adjudication is 
mnulled under section 43. This is the view taken by 
Crishnan, J, in Arunagiri Mudaltar v. Kandaswami Mtudaliar,* 
y Devadoss and Wallace, JJ, in Abbi Reddi v. Venkata 
eedd and by the present Chief Justice in Mantkkam Pattar v. 
Vanchappa Chettiar The Lahore High Court has taken the 
ame view in Lakhi v. Molar’ and Fateh Muhammniad v. Maya 
Jas*; the Burma Court in K.K.S.4.R.A. Chettiar v. Maung 
ifya Tha and the Calcutta High Court in the case already 
ited, Abraham v. Sookias.* A different view was taken by 
Valler, J., who, differing from Krishnan, J., held in Aruna- 
riri Mudaliar v. Kandaswamnt Mudatiar' that the Court has no 
uch power. To the same effect are the decisions in Venu- 
opala Chariar v Chimuilal Sowcar,” Tiruimala Reddi v. Kola- 
oula Thomasu Reddi and Ramakrisina Misra, Ex parte.4 
Chere is thus a conflict of authority on this point. But I am 
n favour of holding that, on the right construction of the two 
ections [section 43 and section 27 (2)] in the light of Badri 
Varain v. Sheo Koer’, the Court may enlarge the time even 
hough the application is made after the expiry of the period 
wiginally fixed. Thus, in this case again, the terms of sec- 
ion 43 are not imperative or obligatory. 

I have so far dealt with two classes of cases but over and 
„bove these there remains a third, namely, what has actually 
risen in this insolvency. If, before the District Judge made 
us order under section 43, there was before him an application 

-2 *(1923) T L.R. 51 C 337 i i 
3 (1889) L R. 17 LLA. 1: I.L.R 17 C 512 (PC) 
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to extend the time, he would have, as I have said, a discretion 
to enlarge the period, and in the circumstances of this case he 
would have exercised it properly by granting an extension. 
There are other provisions in the Act under which the debtor 
can be punished while an adjudication still remains in force 
For one thing, his protection may be revoked while the pro- 
ceedings may be continued for the benefit of the creditors. [n 
this case, I cannot help remarking that the Official Receiver 
failed in his duty by not asking for an extension However 
that may be, the question is, 1s section 43 to be construed as 
peremptory in the absence of an application before the Judge 
under section 27 (2)? In other words, can the Judge suo 
motu refuse to make an order under section 43 if he thinks 
there are sufficient reasons for adopting that course? The 
learned Advocate-General argues that even in such a case the 
section is not mandatory. There is no authority and I wish 
{o reserve my own opinion on the point, for, 1 can rest my 
judgment for the appellant on a much firmer ground. 

Section 43, after saying that the order of adjudication shall 


be annulled, adds that the provisions of section 37 shall apply. 
That section runs thus: 


"37, (1) “Where an adjudication ts annulled, all sales and dispusttions of 
property and payments duly made, and all acts theretofore done, by the Court 
or Recetwer, shall be valid, but, subiect as aforesud, the properly of the 


debtor who was adjudged insolvent shall vest m such person as the Court 
may appoint, or, um default of any such appomtment, shall revert to the 
debtor to the extent of lus right or imlterest therein ou such condttions (ií 
any) as the Court may, by order in writing, declare ’’ 

Under this section it was open to the Court to have directed 
the insolvent’s property to vest, for the creditor’s benefit, in 
some person named for the purpose. This is not disputed. 
That is the order that, in the circumstances, ought to have been 
made. Had such a conditional order been made, though it 
would have revoked the status of the debtors as insolvents, 
it would not have proprio vigore put an end to the insolvency 
proceedings by legal implication. The District Judge held that, 
as the annulment of adjudication had the effect of terminating 
the insolvency petition, the proceeding instituted by the Receiver 
under section 54 in that petition lapsed as a matter of course. 
But this result could have been avoided., For, if, as I have 
said, action had been taken under section 37, the annulment 
would not have been unqualified or absolute and in that case 
the Court would still retain control over the insolvent and his 
assets. The scheme of the Act shows that in certain cases the 
annulling of adjudication does not necessarily lead to the finally 
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putting an end to the insolvency petition. This, in my opinion, 
is the correct view and I am supported by Ex parte Lennard. 
Re Chidley* and Tinunappa v. Devasi Harpal In the last 
mentioned case the question arose: What was the effect of an 
order under section 39 annulling adjudication which was made 
consequent on a scheme of composition approved by the Court 
under section 38? It was held that the order did not bring the 
insolvency petition to an end and that the Court, although the 
adjudication was annulled, continued to retain control over the 
insolvent's assets. I entirely agree with that decision and the 
point is fully dealt with in the judgment of Wallace, J. But 
there is one observation made by the learned Judge—dan obiter 
dicttum—with which I do not agree. While holding that an 
order of annulment under section 39 does not terminate the 
petition (that was the point that directly arose), the learned 
Judge incidentally observed that under section 43 the case would 
be different. If what Wallace, J., meant was that an uncondi- 
tional annulment under that section would bring an insolvency 
petition to an end, that is a proposition to which*no exception 
can he taken; and, in my opinion, that is all that the learned 
Judge could have meant. 


Now, turning to Ex parte Lennard. Re Chidley," the facts 
are these: A composition scheme provided for the annulment 
of the bankruptcy and the assignment by the debtor of all his 
personal property to the trustee to secure the composition. The 
scheme having been approved and the bankruptcy annulled, a 
question arose whether the rights of an execution creditor under 
an execution that was void in the bankruptcy revived upon the 
annulment. The Registrar granted an injunction restraining the 
creditors from proceeding with their execution. It was con- 
tended that the Court had no jurisdiction, the bankruptcy having 
been annulled. The Court of Appeal overruled the objection. 
James, L.J., observes: 


“I am of opinion that under sections 28 and 72 of the Bankruptcy Act, 
1869, the Court of Bankruptcy has junsdiction to determine all questions 
which may arise in the case of a scheme of arrangement . . But here, 
though the bankruptcy has been annulled, the composition was made in bank- 
ruptcy by the Court itself as part of a scheme which was approved by the 
Court The order was therefore made in what continued to be a 
raatter of bankruptcy and the question was a question to be decided under 
section 72 for for the purpose of making a complete distribution of the 
property.’ 


At this point, a passage from Williams’ Bankruptcy, 13th ` 


Edition, may be goete „The loners: Author while commenting 
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on section 29 of the English Bankruptcy Act (which contains 
a sub-clause on which section 37 of our Act is modelled) says 
thus: 

‘Although in cases where the annulment is on the ground that the 
adjudication ought never to have been made, the Court will in all respects 
try to remit the bankrupt to his original position, yet in cases where the 
annulment is, as it is under section 21, a continuance of the bankruptcy in 
another form, the rights of and against the bankrupt or the person in whom 
the bankrupt’s estate becomes vested by the order of the Court in respect 
of that estate will remain as they were under the bankruptcy °? (Page 135) 

Assuming then that, in the events that have happened, 
section 43 was mandatory, the District Judge ought to have made 
a conditional order under section 37. 

I would, therefore, in C M.A. Nos. 310, 311 and 312 of 
1925 set aside the order of the District Judge and under sec- 
tions 43 and 37 annul the adjudication of the insolvents, subject 
to this condition, that their property shall remain vested in the 
Official Receiver. 


The result df the view I have taken is, the insolvency peti- 
tion not having come to an end, the proceeding started by the 
Receiver under section 54 must be deemed to be pending; and the 
Lower Court is directed to complete the enquiry and dispose of 
the petition according to law in the ordinary course. 

It only remains to add that section 37, which deals with the 
consequences of annulling, validates all acts done previously by 
the Official Receiver. The word “acts’’ is wide enough to include 
the Receiver’s act of avoidance under section 54. “Void” in 
that section has been held to mean “voidable,” that is, it is open 
to the Official Receiver, as representing the creditors, to dis- 
affirm the transaction (the fraudulent preference) The effect 
of the saving in section 37 is to preserve the validity of the 
Receiver’s exercise of his option of avoidance The result is, 
now that I have held that the insolvency petition has not been 
brought to an end, the proceeding under section 54 subsists and 
can be continued. 

I make an order accordingly in C.M.A. No 313 of 1925. 
This is scarcely an independent order, for, as a matter of fact, 
it follows as a consequence from the orders already made in 


C.M A. Nos. 310, 311 and 312 of 1925. 


These orders will really suffice to dispdse of all the matters 
before us. In that view I make no separate orders on CRP. 
Nos. 627 and 628 of 1924 and 173 and 174 of 1925 

In regard to costs, though collusion between Krishnayya and 
the mortgagees may be suspected, it cannot be said that either 
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of them acted wrongly. I, therefore, direct that each side shall 
bear its costs of these appeals and petitions. 


Mr. S. Srinivasa Aiyangar says that his client was brought 
on the record as alienee who acquired the interest at a Court sale 
of the mortgagees, Bhadri Narain and Soorja Narain. He con- 
tends that he is protected by section 54 (2). This is a question 
which must be left to be decided by the Lower Court when it 
disposes of the petition under section 54. 


Reilly, J—In these cases the insolvents did not apply for 
their discharge within the time specified; nor was any applica- 
tion made either hefore or after the expiry of that time for its 
extension. That being so, I do not wish to express any opinion 
on this occasion on the question whether the time specified can 
he extended by the Court after its expiry. But in the circum- 
stances stated the District Judge was bound in my opinion under 
section 43 of the Provincial Insolvency Act to annul the adjudi- 
cation. In the decisions of this Court on the question culminating 
in Tirumala Reddi v Kolakula Thomasu Redi the weight 
of authority is clearly in favour of the view that the words 
“shall be annulled’’ in section 43 of the Act are mandatory. 
But in Mantkkam v. Nanchappa,® where the question was not 
decided, the learned Chief Justice suggested that another view 
was possible and referred to In re Lord Thurlow, Ex parte 
Official Receiver’ as deciding that a similar provision in the 
English Bankruptcy Act was not mandatory. The learned 
Advocate-General has relied strongly on Lord Thurlow’s case’ 
in support of his contention that the expression “shall be annul- 
led” in section 43 of the Provincial Insolvency Act is not manda- 
tory but directory, and that in this case the adjudication should 
not have heen annulled. But, when we examine In re Lord 
Thurlow. Ex parte Official Receiver’ I doubt with great res- 
pect whether the learned Chief Justice was right in suggesting 
that the Court of Appeal was there interpreting an exactly similar 
provision of the English Bankruptcy Act. In that case the sta- 
tutory meeting of creditors eventually passed no resolution, and 
it was contended for the appellant (the Official Receiver) that 
under section 20 (1) of the Bankruptcy Act, 1883, in those cir- 
cumstances it was obligatory to adjudge the debtor bankrupt 
forthwith. The Court of Appeal decided that it was not obli- 
gatory on the Registrar to make the order of adjudication forth- 
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with but that he had power to adjourn the matter. It was not 
explicitly set out in section 20 (1) of the Bankruptcy Act, 1883, 
that, if the meeting of creditors passed no resolution, the debtor 
should be adjudged bankrupt forthwith, and even taking that 
section by itself I doubt whether “shall adjudge” was a manda- 
tory provision which left the Court no discretion to do anything 
except to adjudge the debtor bankrupt forthwith; it appears to 
me iather to set out that the next step in the procedure was to 
make the order of adjudication. However all the members of 
the Court of Appeal called to their aid another section of the 
Bankruptcy Act, section 105, which provided that the Court 
might at any time adjourn any proceedings before it, and reading 
that section with section 20 (1) they had no doubt that the 
Registrar was not bound by section 20 (1) to adjudge the debtor 
bankrupt forthwith And it must be noticed that Rigby, L.J., 
indicated that he would have regarded the provision in S 20 (1) 
by itself as obligatory and was only saved from doing so hy 
reading it with section 105; and even Lord Esher, M.R., even- 
tually came to fhe conclusion that it was obligatory subject to the 
power of a:ljournment. Although it appears to me tliat, even 
taking section 20 (1) of that Act by itself, the provision “shall 
adjudge’’ was not mandatory in the sense that in the circum- 
stances stated the Registrar was bound to adjudge the debtor 
bankrupt forthwith, it is clear that the Court of Appeal did 
not decide that by themselves the words “shall adjudge” were 
not mandatory in that sense. But in my opinion in section 43 
of the Provincial Insolvency Act we have a different provision. 
It is one thing to provide that on a certain thing happening or 
not happening the next step shall be such and such; it is quite 
another thing to provide that, if a certain order of the Court 
is not carried out within a certain time, a certain consequence 
shall follow. The latter provision is to my mind much more 
clearly mandatory than the former. It is very difficult to sug- 
gest any reasonable explanation why the words “shall be annul- 
led” were used in section 43 of the Provincial Insolvency Act 
if something other than their plain meaning was intended, and 
it is not disputed that their plain meaning is maridatory. The 
learned Advocate-General has suggested that what the Legisla- 
ture meant by using those words was “shall be liable to be annul- 
led” ; but he has not been able to suggest any satisfactory reason 
why, if so, the Legislature did not say what it meant. If any- 
thing less than a mandatory provision was intended, it would 
have been-the simplest matter to expregs the real intention. I 
am very averse from accepting suggestions, which are not in- 
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frequently made in this Court when the plain language of a 
statute appears to lead in particular circumstances to incon- 
venient consequences, that the Legislature has done its work care- 
lessly and inefficiently and has not said what it meant or has 
said what it did not mean. On the contrary we have no right 
to depart from the plain meaning of a statute except for sonic 
compelling reason, and our own view of what is convenient can 
seldom provide such a reason. In this instance the use of the 
words “shall be annulled’? becomes more marked when we con- 
trast it with the provision “may be annulled” in section 41 of 
the Presidency Towns Insolvency Act. It would be extra- 
vagant to assume that when framing section 43 of the Provincial 
Insolvency Act the Legislature had forgotten the wording of 
section +1 of the Presidency Towns Insolvency Act on the 
same subject, and if the latter provision had not been entirely 
forgotten, the words “shall be annulled” in section 43 of the 
Provincial Insolvency Act can hardly have been chosen other- 
wise than advisedly and deliberately. But the learned Advocate- 
Gencral has suggested that, even if the LegisMture used the 
words “shall be annulled” advisedly and deliberately. it would 
be possible for us to soften them by a kind of equitable inter- 
pretation, if experience showed that in certain circumstances they 
led to gross and unconteinplated hardship or to some unexpected 
conflict with the general purpose of the Act. In very excep- 
tional cases it may be necessary for us to modify by interpreta- 
tion even the most unambiguous words deliberately used by 
the Legislature in a particular passage of a statute if we are 
convinced that in the circumstances under consideration they 
lead to consequences wholly uncontemplated by the Legislature 
and repugnant to the purpose of the statute. The plainest 
words most deliberately chosen in a particular passage cannot 
be allowed to defeat the unquestionable intention of the Legis- 
lature in framing a statute. But that is only one aspect of the 
fundamental rule that we must enforce a statute “according tw 
the intent of them that made it.” Before we depart from the 
plain meaning of particular words deliberately chosen by the 
Legislature we must be very sure of our ground; we must > 
convinced that we have to deal with circumstances which the 
Legislature never foresaw and to which it never intended its 
words io apply, and of that we can hardly ever be convinced ex- 
cept by the clearest repugnancy to the purpose of the statute. Jt 
is true that our Lnsolvency Acts are intended not only ‘for the 
relief of debtors but also for the fair treatment of their creditors 
and that, if the plain meaning of a particular passage, though deli- 
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berately adopted, led to the infliction of gross and obviously un- 
contemplated hardship on a debtor or his creditors, which the 
Legislature could not have intended, we might be driven to depart 
from the language used in order to do what the Legislature 
clearly intended, not what it actually said. But can it be said 
that there is any such compelling reason to depart from the 
plain language in this case? The annulment of his adjudici- 
tion can inflict no such hardship on a debtor, as section 10 (2) 
of the Provincial Insolvency Act indicates, that, if he has been 
prevented from making his application for discharge by some 
reasonable cause, the Court will permit him to present a new 
insolvency petition on the same facts as before. The hardship 
which the learned Advocate-General has pressed upon us is 
hardship to the creditors or some of them if the adjudication 
is annulled on account of the deltor’s default when it is clearly 
profitable to then that the realisation and distribution of the 
debtor’s assets should go on in the insolvency proceedings or 
disastrous to them that his property should again vest in the 
debtor. But it*is to prevent any such hardship that the Legis- 
lature has by the terms of section 43 made the provisions of 
section 37 applicable in such a case. It is not necessary, when 
the adjudication is annulled because the debtor has failed to 
apply for his discharge within the specified time, that his pro- 
perty should revert to him; it may be vested by the Court in 
some other person. In a case such as the present one the ob- 
vious course is that the Court should order the property to vest 
in the Official Receiver. It has not been contended before us 
for the respondents that that would not be a proper order in 
this case or ihat, when the debtor’s property has so vested in the 
Official Receiver, he would not be able to realise it by sale and 
suit and to distribute it rateably among the creditors. In my 
opinion the annulment of the adjudication in these cases was 
correct and must stand, as the District Judge had in these cir- 
cumstances no discretion to refuse to make an order of annul- 
ment, but he should have made use of the provisions of S. 37 
and should have ordered the debtor’s property to ves: in the 
Official Receiver, which order we should now make. 

That order we can make in C.M.A. Nos. 310, 311 and 312 
of 1925. But it will not serve the purpose of the appellant 
in C.M.A. No. 313 of 1925, another creditor, who objects to 
the dismissal of I A. No. 402 of 1922 on the file of the Dis- 
trict Court. That was a petition by the Official Receiver origi- 
nally under sections 53 and 54 of the Prbvincial Insolvency Act 
but apparently pressed only under section 54 for the annulment 
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of a mortgage of almost the whole property of the debtors 
concerned as made with a view of giving the mortgagees a 
preference over their other creditors and was dismissed by the 
District Judge as having abated when the adjudication was 
annulled. It is contended by Mr. Srinivasa Aiyangar, who has 
argued the case for respondents 2 and 3 in this appeal, that, 
even if a debtor’s property is ordered to vest in the Official 
Receiver under section 37 of the Provincial Insolvency Act, pro- 
ceedings under section 54 cannot go on after the adjudication 
has been annulled. He first argues that under the wording of 
section 54 such a petition can only proceed while the debtor 
continues to be au adjudged insolvent, which he is no longer 
when the adjudication has been annulled. But that is not to 
be found explicitly or implicitly in the section. It is true that, 
unless the debtor is once adjudged an insolvent, the Receiver 
cannot move under the section. But apart from that essential 
the words “if such person is adjudged insolvent on a petition’’ 
are of grammatical cffect in the section only to fix the identity 
of the petition from the date of which the periéd has to be 
calculated within which a transfer, ctc., made comes within the 
scope of the section. There are no words in the section to ex- 
press or imply that the petition, once properly preferred, can 
be prosecuted only while the adjudication is in force. And 
there is nothing incongruous in a Receiver, if the property of 
a debtor lias vested in him under section 37 for realisation and 
distribution, continuing to prosecute a petition under section 54. 
It is the duty of the Receiver in such circumstances, as before 
the annulncent of the adjudication, to distribute the property 
rateably. A petition under section 54 is only an incidental pro- 
ceeding by which the Receiver ensures a fair distribution by 
making the creditor to whom preference has been given dis- 
gorge what he has got in excess of his fair share. Such a cre- 
ditor is not prevented from getting his fair share with the 
other creditors; in effect it is only the excess which he must 
give up. But the objection of substance raised by Mr. Srini- 
vasa Aiyangar is that the jurisdiction to annul the preferential 
transaction and io make the preferred creditor disgorge is 
peculiar to insolvency proceedings and it is only in the course of 
those proceedings tht it can be exercised That proposition is 
sound so far as it goes. Outside its insolvency jurisdiction the 
Court has no power to annul a preferential transaction merely 
because it gives preference to one creditor over others. But Mr. 
Srinivasa Aiyangar goes on to contend that immediately an 
adjudication is annulled the insolvency proceedings come to an 
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end. As a general proposition that is not so. Certainly it 
cannot be suggested that in this country annulmėnt of adjudica- 
tion puts the clock back as if the adjudication ħad never been. 
The opening part of section 37 of the Provincial Insolvency Act, 
which validates what has been done while the adjudication has 
been in force, is enough to dispose of any such suggestion. But 
apart from that I think it is clear that the insolvency proceedings 
do not always stop at the moment of annulment. Sections 39 
and 40 show that insolvency proceedings çontinue after adjudi- 
cation has been annulled on a composition or scheme being ap- 
proved, so much so that on the debtor’s failure to pay any instal- 
ment due in pursuance of the composition or scheme the Court 
can readjudge him insolvent without any fresh insolvency peti- 
tion being put in, which it could not do if the insolvency pro- 
ceeditigs were at an end. That the insolvency proceedings con- 
tinue in such a case was decided recently in Timmappa v. Devasi 
Harpal.* And see Ex parte Lennard. Re Chidley.* It is truc 
that in the former case Wallace, J., said that an annulment of 
adjudication, under section 43 is evidently intendtd to put an 
end to the insolvency proceedings as a whole. But that state- 
ment ‘was obiter dicium It was not necessary for that case. 
and the question was not ‘before him, and with great respect 


_ I doubt whether he considered fully all the consequences of 
Jtis proposition. Mr. Srinivasa Aiyangar urges that we must 


infer from the fact that after an annulment of adjudication 
under’ section 43 a debtor, as indicated by section 10 (2), is 
able in certain circumstances to present a fresh insolvency peti- 
tion on the same facts as before that the previous insolvency 
proceetlings came to a complete end when his adjudication was 
annulléd. No doubt all such advantages as he got by adjudica- 
tion then came to an end; but that does not nécessarily imply 
that the whole insolvency proceedings came to an end. And, 
When once we reach the conclusion that under section 37 the 
Court may order the property of the debtor to vest in a Receiver 
for the purpose of realisation and distribution among his credi- 
tors—and that is admitted by Mr. Srinivasa Aiyangar—it is 
only by going out of onr way that we can suppose that the Re- 
ceiver, who has been appointed by the Court in the exercise of 
its insolvency jurisdiction, is to be controlled and directed by 
the Court. as he must be controlled and directed in the exer- 
cise of some other jurisdiction. In a large proportion of the 
cases in which an adjudication is annulled otherwise than under 
section 35 or section 36 there will be further proceedings to be 
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taken or superintended by the Court, and that must be done in 
the exercise of its insolvency jurisdiction. The Act does not 
say that insolvency proceedings cease in all cases with the annul- 
ment of adjudication, and sections 37, 39, 40 and 50 show that 
proceedings may continue which must be proceedings before the 
Court in its insolvency jurisdiction. In my opinion, if the Court 
orders under section 37 that the property of the debtor shall 
vest in a Receiver, the insolvency proceedings will continue while 
the Receiver’s work goes on. That being so, there is no diff- 
culty in the Receiver continuing to prosecute in those circum- 
stances a petition under section 54 after the adjudication has 
been annulled under section 43. Moreover, if, as in this case, 
the Receiver has initiated the proceedings under section 54 hefore 
the adjudication is annulled, the position is still simpler Sec- 
tion 37 validates acts done by him after the adjudication is 
made and before it is annulled. Iven if we do not go so far 
as to say that the presentation of any petition to the Court in 
his capacity as Receiver is an “act” within the meaning of sec- 
tion 37, the presentation of a petition under section 54 must, I 
think, as the learned Advocate-General contends, be such an 
act. By presenting a petition urder section 54 the Receiver 
exercises his option to treat the transaction concerned as void. 
The formal exercise of that option is an act within his com- 
petence. If, as can hardly be denied, the institution of a suit 
in the interest of the debtor’s estate by the Receiver after the 
adjudication is made and before it is annulled is an act which 
will remain valid under section 37 after the adjudication is 
annulled for the benefit of the debtor or any one else concerned, 
the formal exercise of his option to void a transfer must surely 
be an act which under section 37 will remain valid. If it re- 
mains valid after the annulment of the adjudication, then ‘it is 
unreasonable to suppose that the Receiver cannot continue to 
pursue the remedy provided by section 54. I agree, therefore, 
that C-M.A No. 313 of 1925 must be allowed and the dismissal 
of I.A. No. 402 of 1922 must be set aside and that petition 
must be remanded to the District Judge for fresh disposal. I 
agree also that C.R.Ps. Nos. 627 and 628 of 1924, 173 and 174 
of 1925 against the District Judge’s refusal to review his order 
annulling the adjudication should be dismissed as unnecessary 
and that in those revision petitions and in the four appeals each 
party should bear his own costs. 

Mr. Srinivasa Aiyangar’s contention that his client, an 
auction-purchaser in execution, is protected by section 54 (2) of 
the Proyincial Insolvency Act as a purchaser in good faith for 
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valuable consideration is clearly one which should be urged 
before the District Judge when I.A. No. 402 of 1922 is 
reheard. 

A.S.V. Orders set aside: Case remanded. 


PRIVY COUNCIL. 
[On appeal from the High Court of Judicature at Fort William 
in Bengal. ] 
PRESENT:—Lorp SHaw, Lorp Carson, LORD ATKIN, SIR 
Joan WALLIS AND SIR LANCELOT SANDERSON. 


Prafulla Nath Tagore and others .. Abpellanis* 
o v. - 
Satya Bhusan Das and others .. Respondents. 


Bengal Tenancy Act, Ss. 159 to 177—Sub-tenure holders—Protection 
afforded to—Iluanping together of several tenures in one order for sale—Legal- 
ity of—Separate holdings of one holder—Simple snt by Zamindar in respect 
of—Maintamability—Separate sales of holdings in—Decrce in sut uf may 
provide for—Proceedings for separate sales not taken by Zamtndar—Dwwi- 
sion of, into s&parate lemires—H’hal amounts to—Evuence of—Validily 
of—Consent of landlord in writmg—Necessity—Law before and since Regu- 
lations of 1799. 


The provisions of Ss 159 to 177 of the Act are devised for the purpose 
of protecting the persons interested in each tenure put up for sale A 
sub-tenure holder may have to pay the arrears due upon the whole tenure 
under which he holds, but no more; and it would defeat the object of the 
Act if several tenures could be lumped together in one order for sale so that 
a sub-tenure holder to get protection would have to pay the arrears not 
only on the specific tenure under which he held, but on other tenures with 
which he had no connection. 

To defeat the claim of a sub-tenure holder the Zamindar auction pur- 
chaser must show that his proceedings were taken in respect of separate 
tenures and gave the sub-tenure holders the protection to which they are 
entitled under the Act as stated above. 

Under the Civil Procedure Code the Zamindar may join in one suit 
claims against a holder ın respect of all his separate holdings Such a 
suit can result in a decree or decrees to sell the tenures separately so as 
to give the purchaser power to annul the incumbrances on each separate 
tenure There is nothing in the Civil Procedure Code or in the Bengal 
Tenancy Act to prevent the orders and decrecs in such a suit from being 
so moulded as to enable their provisions to apply distnbutively to the 
separate holdings in respect of which the suit is brought But obviously 1f 
the onginal smt is brought im respect of separate tenures the plaintiff 
must see that the subscquent process lakes such a form that the tenures 
are in fact sold separately, so that each may be redeemed separately hy 
the incumbrances of gach separate part pursuant 4o section 170 of the 
Act. 

Held that, in the case before their Lordships, though the Zamindar had 
joined in one swt a claim in respect of several tenures, the proceedings 
taken by* him were ineffective to annul the eleven incumbrances of which the 
plaintiff was then the holder. g 


*P.Ç. Appeals Nos. 132 and 133 of 1924. 19th March, 1929. 
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Before 1799 the consent of the landlord in writing was not necessary to 
a division of a tenure into separate tenures as between the Zamindar and 
the tenant Since the Bengal Regulations of 1799 such division can only 
validly take place with the consent of the supenor landlord in writing. 

Whether a tenure has heen divided or not is a questicn mainly of fact 
in each case In view of the prevailing joint ownership of property by 
both landlord and tenant, and the prevailing system of partition, ıt is obvious 
that either party may accept the partition made by the others without 
necessamly intending to alter their legal relations inier se Thus the 
separate shareholders in the landlord family may collect a separate share 
of the rent without either party intending to divide the tenure: and similarly 
the landlord may collect separate shares of the rent from separate share- 
holders in the tenant family without the legal position being altered. The 
question whether a sub-division has been made is really the question 
whether the parties have come to a fresh agreement, and must he deter- 
mined hy the familiar considerations which attach to such a prohlem 


Consolidated Cross-Appeals Nos. 132 of 133 of 1924 from 
two decrees of the High Court, dated 18th July, 1923, varying 
decrees of the Subordinate Judge of Backergunj, dated 22nd 
December, 1919. 


Dunne, KC. and E. B. Raikes for appellants. 
De Gruyther, K.C. and H. N. Sen for respondents. 


19th March, 1929. The judgment of their Lordships was 
delivered by y 


Lorp ATKIN.—This is an appeal from the High Court at 
Fort William in Bengal in a suit brought by the plaintiff to 
establish his right to certain under-tenures of land in the village 
of Dashmina against the Zamindar of Nasirpur in whose 
Zemindari the village lies. 


The rights of the parties involve an examination of the crea- 
tion of tenures and sub-tenures from before 1799 and of the 
complicated devolution of title in the respective holders since 
that date. It is also necessary to consider the provisions of 
the Bengal Tenancy Act, 1885, relating to the power of an 
auction purchaser to annul incumbrances, powers which the 
Zamindar says that he has exercised so as to defeat any claim 
by the plaintiff. 

Their ,Lordships have the assistance of careful and accu- 
rate judgments in the Courts below in which the facts are fully 
surveyed, and it will be sufficient for the purpose of presenting 
the issues that arise before the Board to state shortly the prin- 
cipal landmarks in the history of the title. Before 1799 the 
defendants’ predecessor, the then Zamindar of Nasirpur, had 
created a jumba tenure, which included the village in question, 
known as the Taluk Shib Deb Sen. By the time of the per- 
manent settlement the Sen family held the property in five 
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branches in five equal shares of three annas, four gundas each, 
and one-fifth of the rent was paid separately by each 
shareholder. Other sub-divisions of the shares follow- 
ed which it is unnecessary here to specify. Before 
1835 the Zamindar had reacquired a 4 anna share in the 
whole tenure. In 1852 the Zamindar created in favour of two 
persons Kader and Saker a putni tenure superior to the jumba 
tenure over the whole property and put them into possession of 
the + anna share They thus held the 4 anna share in posses- 
sion and were superior landlords under the Zamindar of the 
remaining 12 anna share still outstanding in the Sen family. 
In 1861 Kader and Saker the putnidars enforced their right 


` to rent against the holders of the 12 anna share, put the pro- 


perty up to sale and bought it, thus acquiring the interest in 
the whole In 1862, however, the Zamindar on his part enforc- 
ing his right to rent against Kader and Saker, -put the whole 
putni tenure up to sale, and bought it. The 4 anna share thus 
reverted to him in possession, the 12 anna share of the jumba 
tenure being Still outstanding. In 1871 the Zamindar leased 
by pottah the 4 anna share to Kader and Saker Meantime 
in natural course numerous sub-tenures had been created. In 
1892 the son and successor of Kader granted to the father of 
the plaintiff a mortgage of 11 such sub-tenures in the 12 anna 
share, In 1901 the plaintiff’s father obtaired a mortgage decrec 
against the mortgagor, and in 1905, under the decree the plaintiff, 
his father’s successor in title, had the sub-tenures sold and pur- _ 
chased them. Having thus established the plaintiff as the owner 
of 11 sub-tenures we now return to the main title. In 1905 the 
Zamindar sued Kader and Saker for arrears of rent, both on the 
12 anna share under the jumba taluk, and on the 4 anna share 
under the pottah taluk. He obtained decrees, had the property 
put up for sale in 1906 and himself purchased. He gave notices 
to annul incumbrances in pursuance of the powers given by the 
Bengal Tenancy Act. He, therefore, claims now to hold the 
whole property free of all sub-tenures, and if he is right he has 
succeeded in eliminating the plaintiff and his 11 sub-tenures. 
The plaintiff, on the other hand, claims that not only his 11 sub- 
tenures are still in existence, but also further sub-tenures which 
he acquired after the Zamindar’s purchase. in 1906. For in 
1908 the plaintiff sued for the balance of the before-mentioned 
mortgage; and obtained a personal decree against the mortgagor. 
In execution of that decree he procured the sale of certain other 
sub-tenures as the property of the judgthent-debtor, and bought 
them in 1910 and 1912. 
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The Subordinate Judge found in favour of the 
plaintiff substantially >on the whole of his claim. The 
High Court found in favour of the plaintiff in respect of the 11 
sub-tenures bought in 1905; but decided against him in respect 
of the sub-tenures bought in 1908 and 1910 except in respect 
of 2 or 3 in which it was held that the plaintiff could rely on the 
rights of superior sub-tenure holders to him acquired before the 
Zamindar’s purchase in 1906. We are thus brought to the issues 
before the Board. 

The plaintiff contends that before 1905 the original 
jumba tenure Shib Deb Sen had been divided into sepa- 
rate tenures with the consent of the Zamindar. The Zamindar, 
however, as is contended, in his suits in 1905 sued as for one 
single tenure and obtained annulment of incuinbrances as though 
the sub-tenures were under one single tenure. In this way 
the sul-tenure holders lost the right to redeem the separate 
divided tenure under which they held and were exposed to the 
much heavier liability of redeeming the whole. This, it is said, 
is contrary to the provisions of the Bengal Tenancy Act. The 
Zamindar, on the other hand, says that the original tenure 
never was divided. If this is so, there is no ground for com- 
plaint; the plaintiff fails. The Zamindar further contends that 
even if the tenure had heen divided his proceedings were in 
order, and the sub-tenure holders could have exercised their rights 
under the Bengal Tenancy Act to redeem the separate divided 
tenures. The Courts below have decided against the Zamindar 
on both his contentions. 

The first question, therefore, is whether the original jumba 
tenure was ever divided into separate tenures as between the 
Zamindar and the tenant. As to this it has to be remembered 
that by the course of legislation ever since the Bengal Regula- 
tions of 1799 such division can only validly take place with the 
consent of the superior landlord in writing. Whether a tenure 
has been divided or not is a question mainly of fact in each case. 
In view of the prevailing joint ownership of property by both 
landlord and tenant, and the prevailing system of partition, it is 
obvious thal either party may accept the partition made by the 
others without necessarily intending to alter their legal relations 
inter se. Thus the separate shareholders in the landlord family 
may collect a separate share of the rent without éither party 
intending to divide the tenure: and similarly the landlord may 
collect separate shares of the rent from separate shareholders in 
the tenant family without the legal position being altered. The 
‘question whether a sub-division has been made is really the ques- 
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tion whether the parties have come to a fresh agreement, and must 
be determined by the familiar considerations which attach to such 
a problem. In the present case a series of facts extending over 
a century were laid before the Court, some pointing in one direc- 
tion, some in the other. The effect of the evidence is thus sum- 
marised by the learned Subordinate Judge in a passage adopted 
by-the High Court: 


‘‘Thus we find that rents for the several interests were separately 
realised both amicably and by suits for over a century, that separate rent 
receipts were granted for the separate parts, that the several interests 
werc treated all along except indirectly in the last suit No. 48, as specific 
tenures in the names of the respective holders with specific sadar jumima 
or annual liabilities for rent and that for purposes of mowzahwar returns, 
cess retums execution of degrees record of mghts and transfers they were 
also treated as separate tenuies. We have also the fact that the lands of 
the respective tenures are not entirely joint, and that there are several 
under-tenures, including some owned by the Tagores themselves which 
are exclusively held under one or other of the said interests ’’ 

Their Lordships are of opinion that there is evidence to 
support these findings and they see no reason to doubt that in 
substance they, are correct, and that they justify the view ex- 
pressed in both Courts that the original tenure had been at a 
very early time divided into separate tenures. At what time, 
it appears to their Lordships unnecessary to determine. If 
before 1799 the consent of the landlord in writing was unncces- 
sary: if after 1799 there is ample evidence to support the finding 
of the Subordinate Judge that there was a written consent. The 
finding, therefore, of the High Court affirming the finding of 
the Subordinate Judge on this matter must stand. In coming 
to this conclusion their Lordships must not be thought to express 
assent to the view taken in the High Court at to the admissibility 
of the judgment of Mr. Kemp, the District Judge in 1859, in 
a suit between Kader and Saker, the then pufmidars against a 
sub-tenure holder on the ground that it tended to show the pro- 
bability of a statement made by a witness called at the trial. It 
is sufficient to indicate their Lordships’ opinion that this reason- 
ing is at least open to doubt, for the judgment in question is only 
a small feature of the evidence and does not appear materially 
to have affected the findings for which there is ample other 
support. 

On the footing therefore that there were in existence 
several tenures in place of the original single tenure the ques- 
ton arises whether the Zamindar took appropriate steps to 
annul the sub-tenures This depends upon the construction of 
Chapter XIV of the Bengal Tenancy Act, 1885, entitled “Sale 
for Arrears under Decree” and comprising Ss. 159-177 inclusive 
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of the Act. Summarising the sections the chapter provides in P.C, 
S. 162 that “when a decree has been passed for an arrear of rent Prafulla Nath 
due for a tenure or holding’’ the decree-holder may apply for Tagore 
sale producing a statement showing the village in which the land Satya Dinin 
comprised in the tenure or holding is situate and the yearly 2 
rent payable from the same: the land may then be proclaimed Lord Atkin. 
and attached: S. 163; the tenure or holding shall first be put up 
to auction subject to incumbrances which by S. 161 include sub- 
tenures; and if the bidding does not reach a sum equivalent to 
the amount of the decree and costs then at the request of the 
decree-holder the land shall be put up for sale with power to 
the purchaser to avoid incumbrances: S 165. The purchaser 
at such a sale may within a year from the sale avoid incumbrances 
by presenting an application to the collector requesting him to 
serve on the incumbrancer a notice of annulment: and from 
the date of such service the incumbrance is annulled: S. 167. By 
the provisions of S 170, when an order for a sale of a tenure 
or holding in execution of a decree for arrears due ihcreon has 
been made, the tenure shall not be released from attachment 
unless before ıt is knocked down to the auction purchaser the 
amount of the decree and costs is paid into Court: and any 
person having in the tenure any interest voidable on the sale 
may pay money into Court. 
It seems to their Lordships clear that the provi- 
sions of the Act are devised for the purpose of pro- 
tecting the persons interested in each separate tenure put 
up for sale A sub-tenure holder may have to pay the arrears 
due upon the whole tenure under which he holds, but no more; 
and it would defeat the objects of the Act if several tenures 
could be lumped together in one order for sale so that a sub- 
tenure holder to get protection would have to pay the arrears 
not only on the specific tenure under which he held, but on 
other tenures with which he had no connection. This construc- 
tion of the Act has been adopted in numerous decisions of the 
Courts in India and their Lordships consider it to be correct. 
It follows that the defendant must fail in resisting the plaintiff’s- 
claim unless he can show that his proceedings were taken in 
respect of separate tenures and gave the sub-tenure holders the 
protection to which their Lordships have already held they were 
entitled. 
There can be no doubt that the Code of Civil Procedure 
permits a plaintiff to join in one suit claims against a defefidant 
in respect of more than one tenure. It appears to have been 
the view of the High Court following other decisious in India 
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to the like effect that such a suit can never result in a decree 
or decrees to sell the tenures separately so as to give the pur- 
chaser power to annul the incumbrances on each separate tenure. 
Their Lordships are inclined to think that this goes too far. 
If, the original suit can be brought against a holder in respect 
of all his separate holdings, there appears to be nothing in the 
Code of Civil Procedure or in the Bengal Tenancy Act to 
prevent the consequent decrees and orders from being so mould- 
ed as to enable their provisions to apply distributively to the 
separate holdings in respect of which the suit is brought. It 
would be a misfortune to find a system of procedure so rigid as 
to lead to an illogical and inconvenient result: and their Lord- 
ships are not prepared to hold that this defect exists. But ob- 
viously if the original suit is brought in respect of separate tenures 
the plaintiff must see that the subsequent process takes such a 
form that the tenures are in fact sold separately, so that each 
may be redeemed separately by the incumbrancers of such sepa- 
rate part pursuant to S. 170. In the present case while there is 
sufficient in fhe Zamindar’s plaints in 1905 to support a claim in 
respect of several tenures their Lordships have not been provided 
with the documents which record the subsequent proceedings for 
sale and annulment so as to enable them to conclude that the sub- 
sequent proceedings maintained the distribution into several 
tenures. Such documents as are before them rather lead to the 
Opposite conclusion. 

Their Lordships are therefore unable to disagree 
with the view of the Courts below that the proceedings 
taken by the Zamindar in 1905 and the following years were 
ineffective to annul the 11 incumbrances of which the plaintiff 
was then the holder. As to the sub-tenures acquired by the 
plaintiff after the Zamindar had recourse to his rights their Lord- 
ships are in agreement with the reasons given by the High Court 
on review for holding that the plaintiff cannot now make a claim 
to these, and they confirm the decision given against the plaintiff 
on this point. They also see no reason to differ from the con- 
clusion of the High Court in respect of the (two) tenures ex- 
cepted in favour of the plaintiff. For these reasons their Lord- 
ships are of opinion that the appeal and cross-appeal should be 
dismissed with costs, and they will humbly advise his Majesty 
accordingly. 


Solicitors for appellant: T. L. Wilson & Co. 
Solicitors for respondent: W. W. Box & Co. . 


K J.R. Appeal and Cross-appeal dismissed. 
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PRIVY COUNCIL. 


[On appeal from the High Court of Judicature at Bombay. ] 
' PRESENT:—LorRD CHANCELLOR, Lorp CARSON AND SIR 
CHARLES SARGANT. 


Vallabhdas Naranji, Khot of Kanjur aes A ppellatit* 
v. 
The Development Officer, Bandra .. Respondent. 


Land Acquisition Act (I of 1894), S B—Compensation—Assessment 
of—Buildings erected by Govermment on land acquired prior to notification 
under S 6 of Act, hile m possession thereof—Compensation to owner of 
land in case of—Basis proper of—Inclusion of value of buildmgs erected by 
Covernmeni—Orener’s right to msist on—Afarim—Quidquid plantatur solo 
solo cedit’’—English Law as comprised w—Inapplicability in India—Buildings 
erecied by ona person on land of another—Rights of person building in 
case of —Butlding by person in possession of land as mere trespasser—Build- 
ing by person in possession under bona fide claim of right—Distinction— 
Valuation—Questions as to—Privy Counctl’s utterference in case of— 
Conditions os 

Land, which. was in the occupation and the property of the appellant, was, 
along with othe: land, acquired by the Government under the Land Acqui- 
sition Act, 1894, by a notification under S 6 of that Act, which was served 
only on 4th November, 1920 The Government, however, managed to take 
possession of the lands so acquired some time previously and erected build- 
ings thereon On a reference made under S 18 of the Act, the Courts 
Lelow refused to allow the value of the building erected by the Govern- 
ment upon the appcllant’s land to be considered in assessing the amount 
of compensation to be paid to the appellant, held that he was only entitled 
to compensation for the occupation of the land by the Government before 
the notification of 4th November, 1920, and awarded such compensation 
in the form of interest on the value of the land computed from the date 
when the Government took possession 

Held, affirming the Courts below, that, as the Government were in a 
position by law at any moment to regularise their position by a notification 
under S. 6 of the Act, they must be considered to have been in possession, 
prior to that notification, ‘‘not as mere trespassers’? but under such a 
> colour of title that the buildings erected by them on the land ought not 
to be included in the valuation as having become the property of the 
landowner, and that the justice of the case was met by holding that the 
appellant was entitled to compensation for the occupation of the lands by 
the Government before the notification of 4th November, 1920 

The English Law as comprised in the maxim, ‘‘Quidgwid plantatur solo 
solo cedit,” has no application in India. 

There 18 no absolute rule of law ın India that whatever 1s affixed or 
built on the soil becomes a part of it, and is subjected to the same rights 
of property as the soil itself As 2 general rule, a person who is in pos- 
session of the land of another under any bona fide title or claim of title, 
and who erects buildings or makes other such improvements thereon, is 
entitled either to remove the structure or the materials or to be paid 
the value thereof by*® the owner. 

~Quaere: Whether the same right is available to a person who was 
in possession as a mere trespasser when he erected the building or made 
other such umprovement. A 

In an appeal against the reduction by the High Court of the amount 
allowed by the District Judge as compensation for land acquired under 


*P.C Appeal No, 119 of 1927. 16th April, 1929. 














Lord 
Carson. 
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the Land Acquisition Act, 1894, held, ihat, as the questions involved were 
ones of valuation and not of principle, the Privy Council must, in accord- 
auce with the usual practice of the Board, decline to speculate as to the 
proper amount to be awarded under such carcumstanccs i 


Appeal No. 119 of 1927 from a decree made on the 24th 
February, 1926 by the High Court, Bombay (Macleod, C.J. and 
Coyajee, J.) varying an award made on the 28th July, 1924 by 
the Assistant Judge of Thana, on a reference made under S. 18 
of the Land Acquisition Act, 1894. 

The material facts of the case appear sufficiently from their 
Lordships’ judgment 

Upjohn, KC. and Raikes for appellant. 

Lowndes, K.C. and Brown for respondent. 


Upjohn, K.C., referred to the Land Acquisition Act, S. 3 
(definition of “land’’), and section 23 (as to market value). 


As to the principle on which compensation is assessed when 
land is taken under compulsory powers, see In re Lucas and 
Chesterficld Gas and Water Board.’ 

On the erucial date, ie., when the Government issued its 
declaration to acquire the land, the appellant was the owner of 
the buildings erected on the land. The Government had no right 
to take possession until the award was made by the Collector: 
section 16 of the Act. In section 34 provision is made for 
payment of interest. 

Lowndes, K.C. for respondent—An issue was raised 
whether the appellant was entitled to extra conipensation by 
reason of Government having taken possession prior to the 
Notification, and the Courts awarded him compensation from 
that date in the shape of interest 

Under section 23 of the Act the Court awards compensa- 
tion, not market value, though market value is one of the 
factors to be taken into consideration. The whole scheme of 
the Act is that compensation is awarded (vide the Preamble 
and the various sections of the Act which refer to compensa- 
tion and compensation alone, and not to market value). 

In addition to the cases cited at the Bar and referred to 
in their Lordships’ judgment, the following decision was also 
mentioned during the course of the argument:—Frenchman v. 
Assistant Collector, Haveli? 

16th April, 1929. Their Lordships’ "judgment was deli- 
vered by 

_Lorp Carson.—This is an appeal against a decree made 
on the 24th February, 1926, by the High Court of Judicature 


1. (19099) 1 K.B. 16. ` 2. (1922) 24 Bom. L.R. 782. 
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at Bombay, varying an award, dated the 28th July, 1924, by 
the Assistant Judge at Thana, on a reference made under sec- 
tion 18 of the Land Acquisition Act, 1894. 

The land in question is part of the village of Kanjur, and 
the area in dispute in this appeal is stated to be about 26% acres. 
Some of the lands were in the possession of suttdars who had 
rights of permanent occupancy in their rice fields. The first ques- 
tion which was argued before this Board on the present appeal 
was the claim of the appellants that certain buildings which 
had been erected by the Government on the land at the date 
of the Government’s declaration of the 4th November, 1920, 
under the sixth section of the Land Acquisition Act had be- 
come and were the appellant’s property, and that he should be 
allowed the value of the land in the state in which it then 
was; that is to say, with the buildings on it. The way that 
question has arisen is as follows :— 

It appears that in 1919 the Government resolved to acquire 
the land in question and other land under the said Act, and by 
arrangement with certain of the suitdars they took’ possession of 
the land, including a portion which was in the occupation and 
the property of the appellant. Upon the land, including a por- 
tion in the possession of the appellant, they proceeded to erect 
certain buildings without the necessary notification, which was 
not served until the 4th November, 1920, when the Government 
notified, under the Land Acquisition Act, section 6, a declaration 
that 52 acres more particularly described therein, situated in the 
said village and including the land in question in this appeal, were 
needed for a public purpose, and the Collector took order for the 
acquisition thereof. It is to be observed that the Government 
were in a position by law at any moment to regularise their posi- 
tion by such a notification—a fact which becomes material when 
it has to be considered what the nature of their trespass was 
under the law as applicable on the question of the right of the 
appellants to have the buildings which were erected on the lands 
before the 4th November included in the valuation. 


The Assistant Judge held that the appellant was not entitled 
to have the said buildings erected by the Government included in 
the valuation, but that he was entitled to compensation for the 
occupation of the land by the officials before the notification of the 
4th November, 1920, and he awarded such compensation in the 
form of interest on the value of the land computed from the 
date when the Government took possession 

On appeal to the High Court of Appeal at Bombay that 
Court confirmed on this point the judgment of the Assistant 
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Judge and refused to allow the value of the building to be 
considered in assessing the amount of compensation to be paid 
to the appellant. In the course of his judgment the learned 
Chief Justice said: i 

“Tt is curious to have to remark that Government entered upon this 
area before the land was actually notified for acquisition They seem to 
have done so in the belief that they could get the consent of the occupants 


to such possession. They not only took possession, but erected buildings 
on the land.’’ 


The learned Chief Justice, however, held that the question 
was decided by the principles laid down in Premji 
Jivan Bhate v. Cassum Juma Ahmed’ and he quoted from the 
judgment of Sargent, C.J., in that case as follows: 


‘*Tt is well-established law in England that if a stranger builds on 
the land of another, although believing it to be his own, the owner is 
entitled to recover the land with the building on it unless there are special 
circumstances amounting to a standing by so as to induce the belief that 
the owner intended to forego his right or to an acquiescence in his building 
on the land This is also the law in India, with the exception that the 
party building on the land of another 1s allowed to remove the building ’’ 


Now upo a certain point there was no difference between 
counsel for the parties as to the law applicable to the case. It 
was agreed on both sides that the English Law as comprised 
in the maxim “Quidquid plantatur solo solo cedit” has no appli- 
cation. In 1866, in consequence of a difference of opinion be- 
tween certain divisions of the Courts, the law was carefully 
reviewed in a casc referred to a Full Bench, Thakoor Chunder 
Poramanick v. Ramdhoné Bhutiacharjee.* In the order of 
reference it is stated that the question involved was “whether 
a person who, being in possession of land as proprietor, erects 
pukka buildings (of brick, etc.) thereon, has a right, on being 
subsequently ejected from the land as having no title, to pull 
down those buildings and remove the materials. In the pre- 
sent case, we decided that he has no such right. Since we so 
decided, it appears that another Division Bench have, in the 
case of Gobind Poramantck v. Gooroo Churn Dutt, decided to 
the contrary effect.’’ 

The judgment was given by Barnes Peacock, C.J., who 
stated as follows: 

‘We have not been able to find ın the laws or customs of this 
country any traces of the existence of an absolute rule of law that what- 
ever is affixed or built on the soil becomes a part of it, and is subjected to 
the same rights of property as the soil itself.’’ 

Later on he adds: 

“We think it clear that, according to the usages and customs of this 
country, buildings and other such improvements made on land do not, by 


3 (1895) I.L.R. 20 B. 298 4. (1866) 6 S.W.R. 228 
5. (1865) 3 S.W.R. 71. 











LVII] THE MADRAS LAW JOURNAL REPORTS. 143 


the mere accident of their attachment to the soil, hecome the property of 
the owner of the soil; and we think it should be laid down as 2 gencral 
rule that, if he who makes the improvement is not a mere trespasser, but 
is in possession under any bona fide title or claim of title, he is entitled 
either to remove the materials, restoring the land to the state in which ıt 
was before the improvement was made, or to obtain compensation for the 
value of the building if it 1s allowed to remain for the benefit of the owner 
of the soil—the option of taking to the building, or allowing the removal 
of the material, remaining with the owner of the land in those cases in 
which the building 1s not taken down by the builder during the continuance 
of any estate he may possess.’’ 


The question is, what is meant by a “mere trespasser” as 
contradistinguished from possession under “any bona fide title 
or claim of title.” In the case quoted the defendant had erected 
buildings on land sold to his predecessors-in-title by a widow 
during the lifetime of the widow, but which sale was held void 
as being improperly made by the widow, and it is to be noted 
that the case reported in Gobind Poramantck v. Goordo Churn 
Dutt’ and referred to in the reference, was in no way overruled. 
It is therefore worth while to consider the view taken by the 
learned Judges in that case, who stated the law ag follows: 


“But, in the present case, we have a trespasser who has tortously 
entcred upon the land of another and built a house thereon Without going 
so far as to say under no circumstances could acquiescence by the party 
injured in the act of the injury done, be inferred, we are clearly of opinion 
that no such acquiescence was either pleaded or proved in the present case. 
We, therefore, think the plaintiff 13 clearly entitled as against the defendant, 
a trespasser, to possession of his land, leaving the defendant at liberty to 
remove the bricks of his house.’’ 


Again in Narayan bin Raghojt v. Bholagir Guru 
Mangir, where H., knowing that B. claimed certain land 
as his own, nevertheless purchased the land from a third person 
and erected a bungalow thereon, which B. did not interfere to 
prevent. Couch, C.J., in giving judgment, said: 


“H. took the risk, and as he was informed of B.’s claim it was not 
necessary for the latter to give a notice We cannot, however, apply to 
cases arising in India the doctrine of the English law as to buildings, vic, 
that they should belong to the owner of the land The only doctrine which 
we can apply 1s the doctrine established in India that the party so building 
on another’s land should be allowed to remove the materials ’’ 


In the recent case before this Board, Narayan Das Khettry 
v. Jatindra Nath Roy Chowdhury,’ the statement first quoted 
from the judgment of Sir Barnes Peacock was cited with 
approval, and it was added that such statement “seems to have 
been accepted for fhany years as a correct pronouncement”. 

It was contended, however, on behalf of the appellant that 
in the various cases relied upon there was at least some genuine 





os 


5 (1865) 3S.W.R. 71 6 (1869) 6 Bom HCR (ACJ) 80 
7. (1927) L.R. 54 LA 218: LLR. 54 C. 669: 53 M.L.J. 158 (P.C). 
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claim or belief in the party erecting the buildings that he had a 
title to do so, even though he was eventually held to be a tres- 
passer; and it was urged that no such claim or belief existed in 
the present case, in which it was said the Government, without 
any pretence of right, tortiously invaded the appellant’s property 
and proceeded to deal with it as their own. The learned counsel 
for the respondent, whilst contending that such was not the true 
state of facts, and that the Government officials could not be con- 
sidered mere trespassers, was prepared to argue that, even if it 
were So, once it was admitted that the English maxim did not 
apply, the logical consequence followed that in any case of tres- 
pass by building on the lands of another, the trespasser had a right 
to remove the structure or be paid the value thereof by the owner, 
and he relied upon the fact that no case drawing a distinction 
in the nature or degree of the trespass could be found. ‘Their 
Lordships, however, do not think it necessary to give a decision 
upon this far-reaching contention. They agree with what was 
apparently the view of both Courts in India that under the 
circumstances’ of this case, as already set forth, by the law of 
India, which they appear to have correctly interpreted, the Gov- 
ernment officials were in possession “not as mere trespassers” 
but under such a colour of title that the buildings erected by 
them on the land ought not to be included in the valuation as 
having become the property of the landowner. They consider- 
ed, and their Lordships agree, that the justiee of the case was 
met by holding that the appellant was entitled to compensation 
for the occupation of the lands by the officials before the notifi- 
cation of the 4th November, 1920, which, as before stated, was 
awarded in the form of interest on the value of the land comput- 
ed from the 27th November, 1919, the date when the Govern- 
ment took possession. This method of compensation has not 
been questioned by the respondent. 


The case of Secretary of Stale for Foreign Affairs v. 
Charlesworth, Pilling & Company® was referred to in the course 
of the argument to support a claim that at all events the appel- 
lants had at the crucial date a right to call upon the respondents 
to remove the buildings, and that they were entitled to be paid 
for their land with such a right attaching to it. Whether that 
case applies or whether such a right would bê of any value, their 
Lordships do not think it necessary to decide, as it is admitted . 
that no such claim was put forward before either of the Courts 
in India. Their Lordships must hold, therefore, that the Courts 





8. (1900) L.R. 28 1.A. 121: JL.L.R. 26 B. 1 (P.C). 
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below were right in disallowing the claim of the appellants in 
respect of buildings. and on this point the appeal fails. 

The appellant has also appealed against so much of the 
judgment of the High Court as reduced the value placed upon 
the land by the District Judge. The main contentions were 
(1) that as the land had admittedly potentialities as building land 
the High Court had not the evidence hefore it to reduce the 
estimate made by the District Judge, and in fact ignored the 
evidence upon this point, and (2) that the District Judge, when 
he dealt with the transaction relating to a plot of the land 
(Survey No. 170) containing 16,000 square yards, and sold in the 
month of April, 1920, at 8 annas per square yard, was right in 
accepting this transaction as a reasonable guide to the value 
of all the land in question, on the ground that this plot was not 
so favourably situate as the bulk of the land. The High Court 
has very fully dealt with these considerations and given their 
reasons for not being able to accept the conclusions at which the 
District Judge had arrived. 

Their Lordships are unable to find any principle involved 
which could lead them to say that the High Court were wrong 
in arriving at the decision to which they have come, and as the 
questions involved are ones of valuation and not of principle, 
their Lordships, in accordance with the usual practice of this 
Board, must decline to speculate as to the proper ammount to be 
awarded under such circumstances. 

The appeal upon this point accordingly fails. 

Their Lordships will therefore humbly advise His Majesty 
that this appeal should be dismissed with costs. 

Solicitors for appellant: Ranken Ford & Chester. 

Solicitor for respondent: Solicitor, India Office. 

KLJ.R. Appeal dismissed. 


[FULL BENCH.] 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—SirR Murray Coutts Trotrer, Kt, Chief 
Justice, MR. JUSTICE OpGERS AND MR. JUSTICE BEASLEY. 


The Official Assignee of Madras .. Appellant* 
v. 
E. Narasimha Mudaliar, Proprietor of James 
& Co., Periamet, Madras .. Respondent, 


Presidency Towns Insolvency Act (IH of 1909), Ss. 7 and 36 (as 
amended by Act XI of 1927)— Person alleged to be mdebted to the insolvent 








tOS.A. No 26 of 1928, 12th March, 1929. 
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—Exomtnation as a witness—Indebteduess disputed—Jurisdiction of Insol- 
TUCY Court to order payment of the amount—Money clann against a stranger 
to the msolvency—A pplication by Official Assignee under S 7—Dtscretion of 
Insolvency Court to decide or leave it for a separate surt 


Where the Official Assignee summons a person alleged to be indebted to 
the insolvent estate as a witness under S 36 of the Presidency Towns Insgol- 
vency Act and that witness disputes his indebtedness to the insolvent, the 
Insolvency Court has no jurisdiction to make an order for payment of the 
amount by him and the Official Assignee must only proceed by way of suit io 
recover the amount 


Obiter: The Official Assignee 1s entitled to proceed by way of motion 
under S 7 of the Presidency Towns Lnsolvency Act in those cases where he 
has a money claim against a stranger to the insolvency. It 1s then for the 
Insolvency Court to say whether the matter is one which it is reasonable, 
having regard to the convenience of all concerned, to deal with on a motion 
or whether it should be dealt with in a regular suit 


Jnanendra Bala Debi v The Official Assignec of Calquita, (1925)+1.1. R 
34 Cal 251 referred to. i 
On zppeal from the order of the Hon’ble Mr.-Justice Waller, 
dated 13th February, 1928 and passed in the exercise of the 
Ordinary Original Insolvency Jurisdiction of the High Court 
in Petition No. 193 of 1926 


Nugent Grant instructed by V. Varadaraja Mudalior for 
appellant. le 

R. N Angar for respondent. 
wi: The Court delivered the following 


JupcmMents. The Chief Justice.—I have had the advantage 
in this case'of perusing the judgment about to be delivered 
by Beasley, J. lt sums up the results arrived at after a long 
discussion between him, Odgers and myself and it may be 
taken to be the judgment of the Court. I only add a few words 
because I feel it is incumbent upon me to do so as for eight years 
I was in charge of the Insolvency Jurisdiction of the Original 
Side of the High Court. The procedure which was prohibited 
by the judgment of the Calcutta High Court in Juatiendra Bala 
Debi v. The Official Assignee of Calcutta’ was that persons alleg- 
ed to be indebted to the Bankrupt estate—known in our Court 
for some reason, I never quite understood, as “garnishees”— 
should be examined, which of course in effect means cross- 
examined, by the Official Assignee under the powers of sec- 
tion 36 and that statements made by thenr not amounting to a 
definite admission of indebtedifess to the estate should be used 
under section 7 to ask the Court then and there to pass a decree 
against the garnishees on the ground that though they are not 


LIU 
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a 1, (1925) I.L.R. 54 C. 251, 
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‘antamount to direct admissions they were available as evidence 
o show that their answer to the claim put forward by the Offi- 
cial Assignee was untrue. That procedure, in my opinion, was 
wot only rightly denounced by the Calcutta High Court but is 
lefinitely prohibited by the Statute as amended. That is suffi- 
sient to uphold the judgment of Waller, J., and to dismiss this 
ippeal. a 


But a much wider question was argued and I think it would 
je wrong for us not to express our opinion upon it. It was said 
on the authority of the English cases cited by my learned brother 
hat, where a debt was not admitted, being a debt as to which 
he Official Assignee stood in no higher position by reason of 
he special provisions of the Bankruptcy Law than the debtor 
iimself, the matter could not be tried within the jurisdiction 
sf the Insolvency Court. That that is the law in England I 
lo not question. I do not think it is, or was intended to be, 
the law in India under the Presidency Towns Insolvency Act. 
‘t is obvious that the Indian Statute aims at relieving the Offi- 
‘ial Assignee in charge of a Bankrupt estate in suitable cases 
from incurring the heavy burdens of institution fees which 
vould necessarily be incurred if he were compelled in all cases 
o have recourse to ordinary suits. See section 115 of the Act. 
_am quite content to leave it as a matter of discretion to the 
earned Judge as to whether in any given case he should deal 
vith such a claim in the Insolvency Court here or refer it to 
the machinery of an ordinary suit. It must be remembered 
that the Court-fees of an ordinary suit in England are very small 
ind that no inconvenience is caused and no obstruction is put.jn 
she way of the Bankrupt estate by confining the jurisdiction of 
‘he Bankruptcy Court to claims where the title of the trustee of 
te Bankrupt estate stands on a higher footing than would have 
zeen the case if the debtor had been suing himself. In India 
‘t is quite a different matter and in many cases it would be quite 
impossible to obtain a sum out of such estate as is actually in 
the hands of the Official Assignee sufficient to institute pro- 
ceedings for the recovery of outstanding debts though the Offi- 
cial Assignee’s claim may be a perfectly good one. I am quite 
content that it should be left to the Judge in insolvency to 
decide on the balance of conventence whether it is best to try 
such cases himself, or to relegate their disposal to the ordi- 
nary courts; and that is a discretion which, when exercised 
by him, an Appellate Court would interfere with only on grounds 
which are well known and must necessarily be of rare occur- 





Odgers, J. 


Beasley, J. 


148 THE MADRAS LAW’ JOURNAL REPORTS. [voL. 


rence. lt is quite easy for the Judge who tries the summons 
to insist upon the Official Assignee giving to the other side 
what is in effect a pleading, giving detailed particulars of the 
nature of his claim and to give full discovery of documents if 
that is sought for. On the other hand there may be cases 
where the person sought to be made Jiable to the estate lives 
at a great distance,’ vsr where the estate has ample funds for 
payment of the necessary institution fees in which it would be 
just and right for the learned Judge in insolvency to decline 
to deal with the matter here in Madras. In this case Mr. 
Waller, J.. has exercised his discretion that this was a case 
which was properly triable by the ordinary courts; and with 
that exercise of discretion I decline to interfere. 

I may add in conclusion that, now that our attention has 
been drawn to it, I think the present form of what is called a 
garnishee summons is capable of being construed as throwing 
the burden of proof not on the Official Assignee but on the 
so-called garnishee. In my experience, the Official Assignee 
never sought fo take that attitude and always proceeded to prove 
his case as if he were a plaintiff. Though it may not be a prac- 
tical difficulty I think it is proper that the form: of summons 
should be amended so as to show that the burden of proof does 
rest on the Official Assignee. This is a matter for the Rules 
Committee and one of no real difficulty, the only point of im- 
portance being to omit the words which call upon the garnishee 
to show cause why he should not be adjudged to be a debtor to 
the estate and substitute some other form of words which will 
make it clear that he is only called upon to meet a claim, the 
burden of proving which lies upon the Official Assignec. 

Odgers, J—In this case, I had prepared a separate judg- 
ment, but I agree so entirely with the judgment about to be deli- 
vered by my brother Beasley, J., that I do not feel I should be 
justified in taking up time by trying to express what he has so 
clearly enunciated. I agree that the appeal should be dismissed, 
' Beasley, J—This appeal raises a question of the greatest 
importance in insolvency. It is an appeal from the order of 
Waller, J., dated the 13th February, 1928. One E. Narasimha 
Mudaliar is alleged by the Official Assignee of Madras to owe 
the estate of an insolvent A. Swaminatha Mudaliar Rs. 1,445-2-0. 
A summons was taken out by: the Official Assignee in order to 
obtain that money from Narasimha Mudaliar. This summons 
has come to be known on the Insolvency Side of this High 
Court as a garnishee summons and the person summoned is 
known as the garnishee. When the matter came before Waller, J., 
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who was then sitting in insolvency, the garnishee admitted 
that he owed the insolvent Rs 173 and Waller, J., made an 
order for payment of that amount, but as regards the disputed 
balance, as the garnishee did not agree to that matter being 
tried out on that summons, Waller, J., ordered it to be tried 
elsewhere. 

The question which arises in this appeal is whether the 
Insolvency Court has jurisdiction to make an order for pay- 
ment by a stranger to the insolvency of money in respect of 
which that person disputes his indebtedness to the insolvent. 
Waller, J., ın his judgment stated that the claim before him was 
very clearly a case under section 36 of the Presidency Towns 
Insolvency Act and I think that it is obvious that it was so from 
the wording of the summons. Before the Presidency Towns 
Insolvency (Amendment) Act of 1927 the Court could summon: 
before it any person who was supposed to be indebted to the 
insolvent and examine that person and if on examination 
the Court was satisfied that he was indebted to the insolvent the 
Court could forthwith make an order upon him for the payment 
of the amount in which he was found to be indebted. But the 
Presidency Towns Insolvency (Amendment) Act of 1927 has 
brought about an alteration and sub-sections (4) and (5) of sec- 
tion 36 of the Presidency Towns Insolvency Act of 1909 have 
been amended by the substitution of the following words “if on 
his examination any such person admits” for the words “if on 
the examination of any such person the Court is satisfied’? The 
result of this amendment is that where after an examination a 
person admits that he owes a sum of money to the insolvent, the 
Court can then and there order him to repay that amount to 
the Official Assignee, whereas before the amendment the Court 
could make that order even where there had been no such admis- 
sion. In the case before us the garnishee admitted that he owed 
a portion of the amount claimed by the Official Assignee but dis- 
puted that he owed the balance. Waller, J, was, therefore, 
perfectly right in making an order*upon him for the payment ot 
the admitted amount and in declining to trv the question of the 
disputed balance. The amendment to section 36 makes it quite 
clear that the Court has no jurisdiction whatever on a summons 
under that sectioneto make orders for payment of debts dis- 
puted by garnishees This disposes of the appeal but we are 
asked to decide another important question arising out of this 
appeal as it is argued on behalf of the Official Assignee that sec- 
tion 7 of the Presidency Towns Insolvency Act of 1909 gives 
the Insolvency Court jurisdiction to try money claims made bv 
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the Official Assignee even where those claims are disputed by 
garnishees. 
: Section 7 is as follows: 

“Subject to the provisions of this Act, the Court shall have full 
power to decide all questions of priorities, and all other questions what- 
soever, whether of law or fact which may arise in any case of insolvency 
coming within the cognizance of the Court, or which the Court may deem 
lg,.expedient or necessary to decide for the purpose of doing complete 
Justice or making a complete distribution of property in any such case ’’ 


The Official Assignee invites the Court to put the widest 
possible construction upon that section and to say that the Insol- 
vency Court has jurisdiction to collect simple money debts owing 
to the insolvent’s estate. It is argued by Mr. R. N. Aingar 
on the other side that section 7 only entitles the Insolvency Court 
to deal with matters arising in insolvency such as questions of 
fraudulent preferences and relation back and so on and that as 
regards simple money claims the Official Assignee merely stands 
in the shoes of the insolvent and has no greater rights conferred 
upon him by the Insolvency Law than the insolvent himself had 
before his insolvency. If that contention is well founded, then 
it is not necessary to consider what effect section 2 of the Pre- 
sidency Towns Insolvency (Amendment) Act of 1927 has upon 
that section and it is therefore necessary to consider first of all 
whether the Insolvency Court before the amendment had juris- 
diction to try simple money claims and, if it had, whether the 
section as amended has taken away or limited that right. In 
this connection there are two decisions of the English Courts, 
namely, Ex parte Brow and Ellis v. Silber,’ which are of great 
importance. In the former case it was held that the Court of 
Bankruptcy is the proper Court to try questions in which the 
trustee in bankruptcy has a higher and better title than the 
bankrupt, that is to say, in those cases where the Bankruptcy 
Act itself gives him that better title, for example, questions of 
fraudulent preferences; but where a trustee in bankruptcy does 
not stand in any higher position than the bankrupt himself would 
have stood, the Bankruptcy Court ought not to assume jurisdic- 
tion but should leave the matter to be dealt with by the ordinary 
courts. In the latter case Lord Selborne, L.C, said that the 
general proposition that whenever a trustee in bankruptcy has a 
demand at law or in equity as against a stranger to the bank- 
ruptcy. then ‘that demand is to be prosecuted in the Court of 
Bankruptcy was a proposition entirely without warrant of any- 
thing in the Acts of Parliament and wholly unsupported by any 
trace or vestige whatever of authority: The position in Eng- 
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land seems to be that the Bankruptcy Court does not entertain 
simple money claims by the trustee or Official Receiver in bank- 
ruptcy against strangers to the bankruptcy but that such claims 
are tried in other Courts unless there is an admission by the 
stranger to the bankruptcy on an examination that he is indebt- 
ed to the insolvent, in which cases sub-section (4) of section 25 
of the English Bankruptcy Act enables the Court to make an 
order upon him for payment, although Rankin, J., in Jnanendra 
Bala Debt v. The Oficial Assignee of Calculta,' said, “The power 
under the English Act has hardly been exercised but it is quite 
clear that it is exercisable,” and the English section is the proto- 
type of section 36 of the Presidency Towns Insolvency Act 
which before the recent amendment differed from it in that the 
Court could on the examination of such a person on being satis- 
fied that he was indebted to the insolvent make the order for 
payment. This distinction has, however, now been removed by 
the Presidency Towns Insolvency (Amendment) Act of 1927, 
sub-section (4). It seems, therefore, that even ugder section 25 
of the English Bankruptcy Act the Bankruptcy Court rarely 
exercises the power it has given to it by that section and Er 
parte Brown? and Ellis v. Silber are authorities for the statement 
that in England the Bankruptcy Court ought not to entertain 
simple money claims against strangers to the bankruptcy. But it is 
a quest? n whether the Bankruptcy Court in England has not a 
discre ‘nevertheless to entertain such claims but does not 
ex.” « Conditions in England are totally different from 
1 ose in this country and the collection of simple money debts 
; where they are disputed by the debtors is a comparatively 
simple, speedy and inexpensive matter, whereas in India if the 
Official Assignee is to be compelled to file suits in every case 
against a stranger who contests the claim, his position will be 
an impossible one. He will have to incur heavy expenses in 
order ‘to file those suits and will be obstructed by those who are 
indebted to the insolvent at every turn and there is no question 
that, if there is a discretion in the Insolvency Court to decide 
such claims in that Court and it is properly exercised, the collec- 
tion of the assets of the insolvent must be a much simpler and 
less expensive matter. The question is whether section 7 does 
give the Insolvenc¥ Court such a discretion and the views ex- 
pressed by Rankin, J., in Juancndra Bala Debi v. The Official 
Assignee of Calcutta’ are of great assistance on this point. The 
facts in that case were,that a lady was alleged by the Official 
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Assignee to be a mere benamidar for the insolvent and she was 
summoned under section 36 of the Presidency Towns Insolvency 
Act and as a result of the examination of the lady the Official 
Assignee moved the Court for a declaration that she was merely 
a benamidar for the insolvent. On page 258, Rankin, J., stated 
as follows:— 


“The ordinary course, having regard to the ‘subject-matter and the 
length of time over which the investigation might have to be carned, would 
have been to commence a suit against the lady for a declaration that 
she was a benamidar for the insolvent But under section 7 of the Pre- 
sidency Towns Insolvency Act this Court in its insolvency jumsdiction has 
jursdiction to determine such a point as that, just in the same way as 
where a person who carnes on a retail business, becomes an insolvent in 
this Court, the Court would have jsunsdiction by motion in insolvency 10 
collect debts due to the business by third parties ın Tipperah or some- 
where else As a rule, however, that class of proceeding against a mere 
third person as against whom the Official Assignee claims no higher title 
than the insolvent’s is not brought in the insolvency jumsdiction, and in 
any ordinary case any such motion brought ın that jurisdiction unfairly and 
unreasonably, would be refused as the Iecarned Judge 13 in no way obliged 
in the insolvency junsdiction to try such a question 1 would guard my- 
self from being supposed to lay down that the only proper subjects for 
such a motion are cases within section 55 or 56 of the Presidency Towns 
Insolvency Act There arc many other cases There may he cases, for 
example, wherc a property is claimed as having heen taken by the opposite 
party from the insolvent after an available act of bankruptcy and it can be 
successfully claimed ıf the opposite party cannot brng himself within the 
protective scctions There may he cases where a transfer can be set aside 
if it ıs after an adjudication order There arc cases which come under 
section 53 of the Transfer of Property Act, where the right asserted by 
the Assignee is a mght which belongs to creditors as such It is important 
that it should be understood, first, that the rule that the Official Assignee 
should have recourse to this junsdiction only when he has a higher title 
than the 'unsolvent’s, is not a rule of law in the sense that the Insolvency 
Court has not the jurisdiction to entertain such a case and, secondly, that 
it is not restricted only to sections 55 and 56 But the rule is well established 
if it ıs not rigid and it is necessary in fairness to third parties who cannot 
help their creditors, debtors or ceshns gui frusten! going insolvent, who may 
live far from Calcutta, and whose right may be difficult to ascertain apart 
from a regular suit It ıs necessary also ın the intercsts of this Court which 
cannot undertake in its Insolvency Jurisdiction to collect debts all over 
India or to decide on motion all classes of disputes merely because an 
insolvent or his estate 1s a party.’’ 


It is, I think, clear from this that Rankin, J., considered that 
the Insolvency Court had discretion under section 7 to deal with 
simple money demands and that right apparently has been exercis- 
ed in the Calcutta High Court on its Insolvency Side. But I also 
gather from his observations that the usual procedure is not to 
proceed by way of motion but by regular suit. On page 263 
after dealing with the examination under section 36, Rankin, J., 
says: ` 

“It is quite true there 1s power to order the examination to be done 
by.a Commissioner, but in that case l think it tolerably clear that sub-sec- 
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tions (4) and (5) are out of action altogether although the same result can 
be obtained by proceeding under section 7 and using the deposition as evidence 
against the respondent What ıs contemplated under these sub-sections 
is the most summary of all proceedings, namely, an order made upon the 
witness there and then and without previous notice and it would be abso- 
lutely wrong ever to act under sub-section (4) or (5) unless there was a 
case so free from difficulty even on the story of the witness as to make it 
reasonable to act brevi manu It ig quite extravagant to suppose that in 
this case and under this section any order could have been made. A ques- 
tion of this sort whether a purchase ten years ago in the name of a lady 
was a purchase benanu is a long way from being within anything that sec- 
tion 36 contemplates The correct course in these cases where there is any 
real conflict is either to proceed by way of a motion before the Judge in 
Insolvency or to proceed by way of suit.’’ 

I see no reason for differing from the view expressed by 
Rankin, J, but the question is whether the amendment to sec- 
tion 7 and section 36 has altered the position as it then was in 
1925 when that case was decided The amendment to sec- 
tion 36 I have already referred to and I now propose to deal 
with section 2 of the Presidency Towns Insolvency (Amend- 
ment) Act of 1927 which amends section 7 of the Act of 1909. 
The amendment is contained in a proviso which"is as follows: 


‘*Provided that, unless all the parties otherwise agree, the power 
hereby given shall, for the purpose of deciding any matter arising under 
section 36 be exercised only in the manner and to the extent provided in 


that section ’’ 

In view of the fact that I agree with Rankin, J., that sec- 
tion 7 before its amendment was not limited in its scope to 
matters in which the Official Assignee by the operation of the 
insolvency law claims a higher title than the insolvent would 
himself have had, I have to consider whether the amendment 
puts a limitation upon the jurisdiction of the Court and in 
this connection I have to consider why this amendment and tHe 
amendment to section 36 were introduced. It is obvious that 
the amendment to section 36 was to prevent anything like a 
summary trial and orders being passed against strangers to 
the insolvency except upon the admission of those persons. It 
was to prevent a contested enquiry under the guise of an exa- 
mination under that section and I think it was intended by the 
amendment to section 7 to prevent the stranger to the insolvency 
from being first of all examined under section 36 and then under 
section 7 having used against him his deposition taken under 
the former section.» I am of the view that it is only when the 
garnishee has previously been examined under section 36 that 
any limitation is placed upon the jurisdiction of the Court. The 
proviso says, “for the purpose of deciding any matter’ under 
section 36” and section 36 deals with the examination of persons 
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suspected of being indebted to the insolvent. In all such matters: 
the Court has no jurisdiction under section 7 to deal with them 
unless the garnishee admits his indebtedness. For the reasons 
I have already stated, in my view, the Official Assignee is 
entitled to proceed by way of motion ynder section 7 of the 
Act in those cases where he has a money claim against a stranger 
to the insolvency. It ıs then for the Court to say whether the 
matter is one which it 1s reasonable, having regard to the con- 
venience of all concerned, to deal with on a motion or whether 
it should be dealt with in a regular suit But in my opinion no 
money claim in which any difficult questions arise should be 
dealt with by way of motion, nor should large claims. Only 
simple cases capable of easy and speedy proof should be sò 
dealt with But I am clearly of the opinion that, when once 
the Official Assignee has summoned a witness under section 36 
of the Act, if that witness disputes his indebtedness the Official 
Assignee has then no option but to proceed by way of suit. 


In the result. I agree with the learned Chief Justice and 
my brother Odgers, J., that the judgrnent of brother Waller, To 


should be confirmed and the appeal of the Offcial Assignee 
dismissed. 


N.S. Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT:—Sir Murray Coutts TROTTER, Kt., Chief 
{usiice AND Mr. JUSTICE ANANTAKRISHNA ATYAR, 
E. V. Balasundara Mudaliar - .. Appetlant* 
v. 
K. Mahomed Oosman Sahib . Respondent. 
Indian Contract Act (IX of 1872), S 23—Opposed to public poltcy—S uit 


by a Mahomedan—Agreement with a Hindu to remunerate him for offering 
prayers to God Subramanya for his success in the suit—Validity 

An agreement executed by a Mahomedan to a Hindu agreeing to 
pay a particular amount to the Hindu for prayers offered by the Hindu 
in the Mahomedan’s name to God Subramanya for His divine blessings 
to the Mahomedan in a suit that had been instituted by him against other 
Persons is not opposed to public policy. 


Bhagwan Dat Shastri: x Raja Ravn, (1927) I &.R. 49 All. 705 distin- 
guished 

On appeal from the judgment of the Hon’ble Mr. Justice 
Waller, dated 16th January, 1928 and passed in the exercise 





*O.S.A. No. 24 of 1928 15th March, 1929. 
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of the Ordinary Original Civil Jurisdiction of the High Court 
in C.S. No. 705 of 1926. 


R. Swaminatha Aiyar for appellant. 
K. Narasindia Aiyar for respondent. 
The Court delivered the following 


JupcmentTs. The Chief Justice.—As we have come’ “>, 


conclusion that this case must be remanded and disp~’ 
` -I desire to say as little about it as possible beyond ; 

‘ary to indicate the grounds on which I dissent from the fnd Bading. 
‘the learned Judge which was that the agreement relied upon 
{the plaintiff is contrary to the public policy. It is a curious 

Story and it shortly amounts to this: that the defendant who was 
a Mahomedan was engaged in litigation which, he hoped, would 
yield a large sum of money He requested the plaintiff who was 
a Bhakta of the God Subramanya to do puja to the God and to 
pray for his success in the litigation and promised to remunerate 
him amply for so doing; and “amply” was afterwards crystal- 
lised into a sum of no less than Rs. 5,000. The defendant in 
fact effected a compromise of the suit in which he was engaged, 
for which he received no less a sum than Rs. 32,500. The 
plaintiff thereupon brings this suit for payment of the agree- 
ment of Rs. 5,000 for his services and puja. 





Such an agreement presents many strange features to a 
sceptical mind, but I am unable to bring myself to hold that it is 
on the face of it illegal as pleaded To my mind a man engaged 
in litigation believing himself to have a just cause may, without 
blame, pray himself to his God for success of the suit and, if he 
can pray without blame himself, I do not see anything wrong 
in his employing priest or a Bhakta to pray on his behalf for 
reward. On the other hand it is easy to see many ways in which 
such an agreement might be vitiated. I do not wish to indicate 
more precisely how it could be vitiated, because I do not wish 
to suggest defences which have not been raised or tried. It is 
enough to say that I do not think that this case is really covered 
by the authority of Bhagwan Dat Shastri v. Raja Ram,’ assum- 
ing that case to have been rightly decided, of which I am by no 
means confident. ‘Fhe defendant, I think, on our view of the 
case, ought to have an opportunity to apply to the Lower Court 
to amend his pleadings and we so direct. 


a na 
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Costs of the appeal to abide the final result. Court-fee 
paid on appeal to be refunded. 


Anantakrishna Aivar, J.—The plaintiff (Balasundara 
Mudaliar) claimed a sum of Rs. 5,500 being the principal and 
interest due under an agreement (Ex. A) executed by the defend- 
ant (Mahomed Oosman Sahib) in favour of the plaintiff on 
2nd January, 1925. The suit was dismissed by the learned 
Judge on the ground that the agreement sued on was unenforce- 
able as being opposed to public policy (Issue 1). The suit was 
not tried on the merits; so, it has to be taken that everything that 
has been alleged in the plaint is true for the purposes of this 
appeal. 


The plaintiff is a Hindu, whereas the defendant is a Maho- 
medan. The defendant claimed to be a partner in a Mahomedan 
firm and was about to file a suit to recover his share of the profits. 
Before doing so, in the month of August, 1924, he requested 
the plaintiff who is described as a Bhakthan or devotee of 
God Sri Subramanya, to do puja to Subramanya Swami for 
his success. The plaintiff did puja for nine days and informed 
the defendant of the said Lord’s command that the defendant 
would be successful in his proposed suit. The contemplated 
suit was filed on or about the 26th of September, 1924. The 
defendant about the beginning of October, 1924, again approach- 
ed the plaintiff and asked him to offer further prayers and per- 
form pujas in his name to God Subramanya daily so that the 
God might be pleased and the defendant might be sure of his 
success in that suit. The plaintiff thereupon informed the de- 
fendant that it would be sufficient if prayers were offered and 
pujas performed to God Subramanya daily both in the morning 
and evening for a period of two mandalams or 80 days in his 
name, and that the plaintiff should be amply remunerated. The 
defendant agreed that he would amply remunerate the plaintiff 
for such services In pursuance thereof the plaintiff perform- 
ed pujas and offered prayers in the defendant’s name daily both 
in the morning and evening to God Subramanya for a period 
of 80 days beginning from the 10th of October, 1924, till the 
end of December, 1924 “praying for His divine blessings to 
the defendant and for the success of the defendant in his said 
suit, C.S. No. 612 of 1924” The plaintiff further stated that 
on the 2nd of January, 1925, the defendant in consideration of 
the services rendered to him by the plaintiff as aforesaid agreed 
io pay him a sum of Rs. -5,000 and executed and gave to the 
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plaintiff a letter Ex. A, by which the defendant agreed to pay 
to the plaintiff the said sum of Rs. 5,500 if the Court should 
give a decree to the defendant herein, in the said suit for 
Rs. 50,000 or more. The defendant further undertook that, if 
ħe should settle his claim for any amount less than Rs. 50,000 
then and in such event also the defendant was liable to pay the 
plaintiff the said sum of Rs. 5,000 which sum should be a first 
charge on the amounts to be realised in the said suit C.S. No. 612 
of 1924. Suit No. 612 of 1924 was settled between the parties, 
the plaintiff therein (the defendant in the present suit) was to 
get Rs. 32,500; the defendant seems to have received the whole 
of the said amount in two instalments, and Suit No. 612 of 
1924 was withdrawn on 21st July, 1925. The present suit was 
instituted on 29th November, 1926. 


In parcgraph 12 of the written statement the defendant 
stated th’'.’the consideration mentioned in the agreement is not 
law ful«hd cannot support the promise to pay any amount to 
the r.dintiff; and in paragraph 14 he urged that the alleged con- 
sideration “being an invocation to a Hindu God Subramanya to 
unduly interfere with and prevent the course of justice, so as to 
bring success to one of the parties to a litigation is irreligious, 
illegal, immoral and opposed to public policy and cannot support 
the promise to pay.” The learned trial Judge dismissed the suit, 
holding that the agreement alleged by the plaintiff is opposed 
to public policy. This is what he said: 


“For the purpose of my decision I will assume that everything 
that has been alleged in the plant is true What, to my mind, it all 
amounts to is this. that the plaintiff extracted from the defendant a 
promise to pay him a certam sum of imoncy by guaranteeing that his 
intercession with Subramania Swami would secure a successful issue to his 
litigation. In other words, the consideration ior the promise was an under- 
taking to ensure success by bringing some extraneous influence to bear on 
the mind of the Court; it seems to me clear that an agreement of this 
nature is opposed to public policy. The policy of the law no doubt is to 
enforce agreements as far as possible, but an agreement of this kind tends 
to affect the due administration of justice by bringing some extraneous 
influence to bear on the Court or on the opposite party Apart from that, 
the consideration for it 1s a promise to do something which most sensible 
persons would regard as being outside the range of possibility It 1s easy 
to see what undesirable consequences might ensue if promises of this 
nature were enforced. eThe Plaintiff professed to have secured by his direct 
personal totervention 2 promise of success from the Deity and assured the 
defendant that 80 days’ puja would make that promise secure. That is, 
I think, something totally different from undertaking merely the prayer for 
success What the parties intended was that the plaintiff should bring some 
extraneous influence to bear on the mind of the Court I find the pre- 
liminary issue against the plaintiff and dismiss the suit.’? 
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The learned Judge relied on the decision of the Allahabad 
High Court, Bhagwan Dat Shastri v. Raja Ramt 


On looking into the plaint, I find therein recital of the plain- 
tiff having performed puja for 9 days in the month of August, 
and of the plaintiff having inforrfled the defendant “of the said 
Lord’s command that the defendant would be successful in his 
intended suit.” The present suit, however, is based on the alle- 
gations that the defendant after filing his Suit No. 612 of 1924 
on the 26th of September, 1924, requested the plaintiff in October, 
1924 to offer further prayers and perform puja to God Subra- 
manya daily so that the God might be pleased and the defend- 
ant might be sure of his success in the said suit, that the plain- 
tiff informed the defendant that it would be sufficient if prayers 
were offered and pujas performed to God Subramanya daily 
both in the morning and evening for a period of 80 days in 
the defendant’s name, and that the plaintiff was prepared to do 
the same if the defendant would amply renwnerate him for 
such services, that the defendant promised to amply remune- 
rate the plaintiff for such services, that in pursuance thereof 
the plaintift performed pujas and offered prayers in the defend- 
ant’s name for a period of 80 days from 10th October, 1924 
till the end of December, 1924 praying for His divine bless- 
ings to the defendant and for the success of the defendant 
in his said suit No. 612 of 1924, and that finally the defendant in 
consideration of the services rendered to him by the plaintiff 
as aforesaid agreed on 2nd January, 1925 to pay him a sum 
of Rs. 5,000 and gave the plaintiff Ex. A I am not able to 
see how this agreement is opposed to public policy. There is 
absolutely nothing wrong in a party to a suit asking somebody 
else to offer prayers to God in his name for the success of his 
suit. I fail to see how such an agreement “tends to affect the 
due administration of justice by bringing some extraneous 
influence to bear on the Court or on the opposite party.” A 
litigant might believe in the justice of his case, and there is 
nothing wrong in offering prayers to God for the success of 
his case. The litigant may offer such prayers himself; or, 
if he thinks it worthwhile to do so, he may ask another to 
offer prayers in his name to God for the success of his case. 
I am not able to see anything wrong in ‘this, either morally 
or legally It is not open to the Courts to devise new heads 
of public policy. As stated by Lord Halsbury in Janson v. 
Driefontein Consolidated Mines, Lid.*, I deny that any Court 

1. (1927) I.L.R. 49 A. 705, 2 (1902) A.C. 484 at 491. 
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can invent a new hcad of publie policy. The agreement in 
question not being unlawful, one is bound to enforce the same. 

The decision in Bhagwan Dat Shastri v. Raja Ram’ pro- 
ceeded on the assumption, that “the plaintiff in that suit under- 
took to perform some kind of puja, which is referred to as 
‘Anusithan in order to cause the defendant to be successful 
in a suit which he had before the Courts. In the event of his 
success, the plaintiff was to get one-tenth of the decree money. 
The finding of the Court below is that the plaintiff undertook by 
prayer (prarthana) to bring extraneous influence to bear on the 
mind of the Court trying the defendant’s suit. We think that 
the circumstances of this case distinguish it from one in which 
une person should merely have undertaken to pray to a righteous 
deity for the success of another’s suit, for in such a case the 
deity being righteous would be understood only to exercise an 
influence in a just cause. In the present case the intention of 
the parties evidently was that the plaintiff should exercise some 
influence unauthorised by law on the minds of the Court.” 

The learned Judges who decided the Allahabad case, while 
granting that there would be nothing wrong in one person 
merely undertaking to pray to a righteous deity for the success 
of ‘another’s suit, base their decision on the special facts of the 
case before them, that “the intention of the parties was that the 
plaintiff should exercise some influence unauthorised by law on 
the mind of the Court.’ But in the case before me, having 
‘egard to the allegations in the plaint, I do not think that the 
Court would be warranted in presuming that the plaintiff under- 
took by prayer to bring extraneous influence to bear on the 
mind of the Court trying the defendant’s Suit No. 612 of 1924. 
All that I am concerned to say at present is that an agreement 
by the defendant to the plaintiff to pay a particular amount 
to the plaintiff for prayers oftered by the plaintiff in the defend- 
ant’s name to God Subramanya for His divine blessings to the 
defendant in Suit No. 612 of 1924 could not be presumed to pe 
contrary to public policy. 

No doubt it strikes one prima facie as curious that the 
defendant, a Mussalmian, should agree with the plaintiff, a Hindu, 
that plaintiff should offer prayers to a Hindu God Subramanya 
in defendant’s namé for Divine blessings and for success of 
the defendant in his suit against a firm for dissolution of part- 
nership and for his share of the profits. The defendant may 
perhaps be able to show.that the agreement Ex. A is vitiated, 

I. (1927) T.L.R. 49 A. 705. 
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but as the suit has not been tried on the merits it is right that 
one should not say more than is absolutely necessary at this 
stage. 

I am of opinion that the dismissal of the suit on the ground 
that on the face of it the agreement set out by the plaintiff is 
contrary to public policy could not be sustained. The parties at 
one stage seemed agreeable to report settlement to the Court, 
but as the same has not been done, there is no alternative but 
to reverse the decision of the learned Judge and remand the 
suit for disposal according to law. The costs of this appeal 
will abide the result. The Court-fee paid on appeal memoranduin 
will be refunded to the appellant on his application. 

N.S. 2 Appeal allowed and case remanded. 


PRIVY COUNCIL. 
[On appeal from the High Court of Judicature at Allahabad. ] 
PRESENT:—LorD BLANESBURGH, LoRD TOMLIN AND SIR 
LANCELOT SANDERSON. 


Musammat Jaggo Bai . Appellant* (Plf.) 
a: = - 
Utsava Lal .. Respondent (Deft.). 


Civi Procedure Code (V of 1908), O 2, R. 2—Pensions Act, 1871—Certi- 
ficate under—Absence of—Dismtssal of sul on ground of—Stat subsequent 
instituted afier obtamtng such cerlifiale—Not barred—Hindy Law— 
Daughter—Seat after death of mother (life-tenant) for possession of house 
appertaining to father’s estate—Mainiainability—Suat by her during mother’s 
life-tsme to establish her right io her father’s estate as reversionary heir— 
Omission to mclude house ui—Effect—Malikana—Rigiv to receive, form- 
ang part of father’s estate—Siut by daughter after mother’s death for 
declaration of her right as regards the malikana amourwd—Lemstatton—S tart- 
ing potnti—Arts 141 and 120 of the Limstation Act—Apphcability—Hind 4 
Law—Widow—Adverse possession against—E fect on reverstoner of—Decrec 
against widow founded upon adverse possession—Effect of—Dtstinction— 
Law under Limitation Acts of 1871, 1877 and 1908 


Where, owing to the absence of a certificate under the Pensions Act, 
1871, the Court in a previous suit instituted by the plaintiff had no jurisdic- 
tion and was not competent to deal with the question of maltkana, held, 
that a subsequent suit instituted by the plaintiff in respect of the maltkana, 
after obtaining the necessary certificate under that Act, was not barred 
under O 2, R 2 of Civil Procedure Code of 1908 

The plaintiff’s claim to the madikana was not, in the circumstances of 
the case, part of the claim which she was entitled to make in the previous 
suit 

During the life-time of her mother, the life-tenant, the daughter of a 
deceased Hindu instituted a suit against, siter alia, her aunt, seeking to 
establish her title to her father’s estate as heir in reversion on her mother’s 
death * In that suit the daughter omitted to imclude a house which apper- 
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tained to the estate of her father but to which the aunt set up some sort 
of claim j 

Held, that that omission was not a bar under O. 2, R. 2 of Civil Pro- 
cedure Code of 1908 to a suit instituted by the daughter after the death 
of her mother to recover possession of the house upon the footing that it 
formed part of her father’s estate and that the defendant, who claimed 
through the aunt, was in wrongful possession of it. 

In the prior suit the daughter was not seeking, and could not then have 
sought, to recover possession from the aunt of any particular item of pro- 
perty forming part of her father’s estate The cause of action in the present 
suit arises out of tortious conduct on the part of the defendant or his 
predecessor the aunt in respect of the house, and is a cause of action 
distinct from that in the previous suit The claim which the plaintiff is 
now making could not in fact have been made in the previous suit. 

Where a decree founded upon the law of ‘limitation is obtained against 
a Hindu widow in her life-time the reversionary heir is barred and does 
not get the benefit of Art. 141 of the Limitation Act. 

Where, however, there has been no decree against the widow or other 
act in the law in the widow’s life-time depriving the reversionary heir 
of the right to possession on the widow’s death, the heir is entitled, after 
the widow’s death, to rely upon Art 141 for the purpose of:the determina- 
tion of the question whether the title is barred by lapse of time. 

A Hindu widow in possession of her husband’s estate “as his heir pur- 
ported to release immoyveable property appertaining to the estale to Govern- 
ment in return for a perpetual malikana. After her death, the daughter 
of the last male owner sued to establish her right as reversionary heir 
to the said malihana The suic was instituted within six years of her 
obtaining the necessary certificate from the Collector under the Pensions 
Act, 1871 

Held, that, even in the view that the malikana was immoveable property, 
still, in view of the language of the plaint and the form of the relief 
sought therem (namely, declaration of the plaintiff’s right as regards the 
malikana amount), the suit was not one for possession or within the 
operation of Art. 141 of the Limitation Act; that ıt was governed by 
Art. 120 of that Act; and that, having been instituted within six years of 
the grant of the certificate under the Pensions Act, ıt was not barred. 

Under the Pensions Act, 1871, there is no right of action at all in 
respect of such a subject-matter as the malikana unless and until a certi- 
ficate under the Act has been obtained. 


Appeal No. 115 of 1927 from a judgment and decree of the 
High Court, Allahabad (Mears, C.J. and Lindsay, J.), dated the 
26th November, 1925, reversing a judgment and decree of the 
Court of the Subordinate Judge of Banda, dated the 19th May, 
1922. 

The material facts of the case are set forth in their Lord- 
ships’ judgment. The proceedings at an earlier stage of the 
case are reported in 21 Indian Appeals 148. 

The suit giving rise to the present appeal was brought by the 
appellant for a declaration that she was entitled to a certain 
malikana and to eject the respondent (defendant) from a house. 
‘The main question for determination on the appeal to the Privy 
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Council was, whether at the time of the suit the appellant had a 
subsisting title to the said two items? 


Of the issues framed by the Subordinate Judge only the fol- 


lowing are now material :— 


~ (7) Was Mussamat Man Koer in adverse and proprictary possession 
of the maltkana allowance and the house at Warnagar in question for over 
12 years? 


(8) Is the suit barred by limitation? 


The learned Subordinate Judge delivered judgment on the 
19th May, 1922, holding that though Man Koer had been in 
possession of the house at Warnagar and the maltkana allow- 
ance for more than 12 years, such possession was not adverse 
to the ,appellant (plaintiff) who was a reversionary heir of 
Uttam Ram; that time began to run against the appellant only 
from 1914 when her mother died and as the suit was brought 
within 12 years from 1914 it was not barred by limitation. The 
learned Suborflinate Judge concluded his judgment, on this part 
of the case, in the following terms: 

“It bas been repeatedly decided that possession taken by a tres- 
passer dunng the life-time of a Hindu widow or Hindu female with a 
life-interest is not adverse as against the reversioners until after the death 
of the widow, vide Ganga v. Kanha: Lal, (1918) 17 ALJ 44” 

The respondent (defendant) then appealed to the High 
Court at Allahabad and that Court (Sir Grimwood Mears, C.J. 
and Mr. Justice Lindsay) delivered judgment on the 26th 
November, 1925, in favour of the defendant-respondent and 
passed a decree dismissing the plaintiffs suit. The learned 
Judges held that Deo Koer, in her suit against Man Koer, fully 
represented her husband’s estate and was not merely acting on 
her own behalf or in her personal interest; that Man Koer had 


_been appropriating the malikana from 1880 under an assertion 


of her own ttle against Uttam Rans estate which Deo Koer 
represented; that adverse possession of the mialtkana right by 
Man Koer began to run from 1880 if not earlier and as more 
than 12 years had expired since that time, the title of Deo Koer 
or her successor in interest had been extinguished by lapse of 
time and Man Koer had acquired a good fitle thereto. With 
regard to the house at Warnagar they held that though it had 
been admittedly in the possession of Man Koer it had never 
beer claimed in any of the previous suits and therefore the title 
of the heirs of Uttam Ram to that also had been lost by pre- 
scription. 
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In the course of their judgment, the learned Judges of 
the High Court enunciated the law on the subject in the follow- 
ing words:—“It is now well established that in cases where 
the widow represents the estate, adverse possession which begins 
to run against the widow will continue running and may defeat 
the claims of the reversioner whose title ripens after the widow’s 
death.” 


De Gruyther, K.C. and Abdul Majid for appellant. 
Upjohn, K.C. and Parikh for respondent. 


Arguments with regard to Art. 141, Limitation Act, and effect of 
adverse possession against widow. 

De Gruyther, K C. for the plaintiff-appellant urged that the 
possession of Man Koer even if adverse to Deo Koer who held 
the estate as Uttam Ram’s widow was not adverse to the plaintiff- 
appellant who was a reversioner, and he cited Srinath Kur v. 
Prosunno Kirmar Ghose; Ram Kali v. Kedar Nath, Cursandas 
Govindji v. Vundrawandas’ and Venkateramayya v. Venkata- 
lakshinanmia * in support of the general proposition that pos- 
session adverse to the widow was not adverse to the reversion- 

ary heir. The Board in Runchordas’s case * in substance affirm- 
ed the principle laid down in the above four cases. The deci- 
sion in Vaithialinga Mudaliar v. Srirangath Ann does not decide 
anything to the contrary. Referred to Bankey Lal v. Raghunath 
Sahai,” where all the relevant decisions on the subject are dis- 
cussed. The case of Lachhan Kunwar v. Manorath Ran? is 
distinguishable. The Hindu widow there had merely a right 
to maintenance. As to the nature of a Hindu reversioner’s 
right in the property which the female owner holds for her 
life see Amrit Narayan Singh v. Gaya Singh. Limitation does 
not, under the present law, run against the reversioner until 
the death of the widow. The observations to the contrary were 
made in cases decided under the Limitation Act of 1859. The 
Act of 1871 altered the law: Mayne’s Hindu Law, paras. 642 
and 643. 

Upjohn, KC. for respondent (defendant).—The doctrine 
enunciated in Shivagunga case” is this, that a Hindu female heir, 
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as being the person in whom the whole estate is vested for the 
time being, is a complete owner, and in her actions and omis- 
sions she is considered as representing the estate, and the result 
is that the person who is called a reversioner or next taker, 
when ascertained, is often bound by the acts of the female 
heiress, although he does not claim from her. See Nobin Chunder 
v. Issur Chander Chuckérbutiy," the judgment of Sir Barnes 
Peacock and his learned colleagues. Suppose there is no decree, 
but mere long adverse possession against the female heir, it was 
decided by Sir Barnes Peacock in the above case that it ought to 
have the same effect against the next heir as a decree against 
her. 

[Lord Blanesburgh.—It is rather hard on the reversioner 
to be barred, if the female lived for a great many years ] 

The female heiress represents the estate, and the reversioner 
has to take his chance whether the heiress is alert or not in assert- 
ing her rights. Vasthtalinga’s case" deals with this very point. 

[Lord Tomltn—When you have a suit brought against a 
widow which results in an adverse verdict against her, that would 
bind the reversioner, but if there is no decree, then, however 
long the adverse possession may be against her, it would be 
open to the reversioner to sue within 12 years of her death. 
See Art. 141.] 

I rely on Vatthialinga’s case? The Board there devoted 
several pages to the discussion of this question. 

[Str Lancelot Sanderson—The observations there were 
obiter. Does Art. 141 imply that it is not to apply if the female 
is-already barred by adverse possession? ] 

Refers to U. N. Mitra’s Law of Limitation, Vol. I, p. 46, 
and Bengal Regulation II of 1805, and the first general Limita- 
tion Act, XIV of 1859, section 1, sub-section (12). 

[Lord Blanesburyh —That sub-section is in effect Art. 144 
of the present Act. ] ; 

Refers to Art. 141 of the Limitation Act, 1877, and Mitra’s 
law of Limitation, Vol. II, page 1143. 

[Sir Lancelot Sanderson.—That Article is exactly the same 
as in the-present Act.] ` E 

Reads from the judgments in Nobin Chinder’s case.” 

[Lord Blanesburgh.—-It was a decision under the Limita- 
tion Act of 1859.] 


6. (1925) L.R. 52 I.A. 32- 
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There has been no change made in the law by the later 
Limitation Acts; see the word “entitled” in Art. 141. 

[Lord Blanesburgli-—Mr. Mayne says in para. 643 that 
that is not the proper construction under the later Acts of 1871 
and 1877.] 

Refers to Hurrinath Chatterji v. Mothoor Molun™ and 
the observations of Lord Watson during the course of the 
argument in that case. Sir R. Couch, in delivering judgment, 
said: “The words ‘entitled to the possession of immoveable 
property’ (in Art. 141) refer to the then existing law... . 
The intention of the law of limitation is, not to give a right 
where there is not one, but to interpose a bar after a certain 
period to a suit to enforce an existing right.’ These observa- 
tions, if I may say so, hit the bird in the very eye. 

[Lord Blanéesburgh.—All that their Lordships laid down 
there was that if there is a decree against the widow, the rever- 
sioners cannot come in within 12 years of her death, but when 
there is no suit, and mere adverse possession, then, according 
to Mayne’s Hindu Law, the reversioner has 12 years from her 
death under the new Limitation Act.] 


It would be very anomalous that the reversioner should be 
barred if-there is a decree against the widow, and not barred if 
there is no decree. ; 

[Lord Tomhn.—Nobin Chunder’s case was the then exist- 
ing law, and the question is, whether under the Act of 1871, a 
new right of action is given to the reversioner ] 

The word “entitled” in Art. 141 refers to the existing law: 
see Hurrinath Chatlerjeec’s case’? When the widow herself 
is barred by adverse possession, the reversioner is also barred, 
as he would not be “entitled” to the possession. 

[Lord Blanesburgh.—The Act of 1871 would prevent the 
property from being transferred to the squatter until the lapse 
of 12 years from the death of the widow. Under the Limita- 
tion Act of 1859 the reversioner had to take the estate as he 
found it. Do you suggest that the Act of 1871 did not alter the 
law? ] 

Yes. In no other Article of the Limitation Act do we find 
the description of a plaintiff as a “person entitled” to possession 
of property, except in Art. 141. My submission is that the later 
Acts of 1871, 1877 and 1908 have made no change in the law, 
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and the Legislature in Art. 141 has advisedly used language not 
to alter the old law. 
Arguments with regard to Malikana and Limitation. 

De Gruyther, K.C., for the appellant-—The claim in respect 
of the maltkana is not statute-barred. Refers to section 28, Limi- 
tation Act, and Arts. 48 and 49. 

[Lord Témfn.—I think that section 28 covers the case of 
moveable property also. ] 

Except under section 28, there can be no extinguishment of 
title. There is no specific Article in the Limitation Act barring 
my right to the malikana The only Article applicable to a 
declaratory suit is Article 120, which is a general provision. 

[Str Lancelot Sanderson, referring to the third column of 
Art. 120, “when the right to sue accrues,” observed: If that 
Article applies, your suit for declaration is obviously time- 
barred. ] 

I am not suing for a declaration. 

[Lord Tomlin.—Six years having elapsed between the death 
of the widow and the institution of your suit, if Art. 120 applies, 
you are out of time. Even granting your contention that time 
did not run until the death of the widow, the suit for the decla- 
ration would still be barred by Art. 120.] 

It is not my case that Art. 120 applies. 

[Lord Blanesburgh.—Why not?] 

[Lord Tomlin—Arts. 48, 49, relating to specific moveable 
property, cannot apply to malikana.] 

[Sir Lancelot Sanderson—Malikena means a right to re- 
ceive money from Government. Surely it does not come with- 
in Arts. 48 and 49.] 

[Lord Blanesburgh:—lf there is no other provision in the 
Act, we must fall back upon Art. 120 ] 

Malikana being immoveable property, Art. 120 has no 
application. 

Upjohn, K.C_—Art. 120 does not exclude from its opera- 
tion cases of immoveable property. 

Refers to Mullick Abdool Guffoor v. Muleka™ paragraph 4, 
beginning, “A malikana right is the right to receive from the 
Government a sum of money.” 

[Lord Blanesburgh.—The only point now under discus- 
sion is that of limitation. Is :malikana, immoveable property ?] 


13 (1884) I.L.R, 10 C 1112 at 1125, 
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[Sir Lancelot SŞanderson.—We are bound to give effect to 
the statute of limitation, even if it is not raised: see section 3.] 

[Lord Tomlin.—It is ihe duty of the Court suo motu to 
sce if the statute applies. ] 

[Sir Lancelot Sanderson.—lf it is clear to this Tribunal 
that a particular Article of the Limitation Act applies, we are 
bound to give effect to the statute. even though both the parties 
in the Indian Courts have assumed that a wrong Article applies. ] 

Yes, if the facts on the record are clear, the Court may 
take notice of the statute of limitation and give effect to the 
appropriate Article. The main question here is, whether mali- 
kana is moveable or immoveable property. 


[Lord Blanesburgh.—The term of 12 years is applicabls 
only in the case of immoveable property. ] 


Refers lo U. N. Mitra’s Law of Limitation, Vol. I, p. 279, 
as to “immoveable property.” and the definition of the expres- 
sion in the General Clauses Act. 


Upjohn, K.C., for respondent-defendant.—Art. 141 does 
not apply to the claim for malikana. Under section 3 of the 
Limitation Act it is the duty of the Court to find out the parti- 
cular cause of action, and if it comes within the Act, it is obli- 
gatory upon the Court to dismiss the suit. As to the nature of 
the maltkana right, ıt has nothing to do with land. Its con- 
nection with the land is purely historical. It is not a grant 
of land revenue. It is a grant of money, of an annual sum in 
perpetuity. Pensions Act, 1871, cited. 2 

[Lord Tondin refers to the définition clause in section 3 
of the Pensions Act. ] 


[Lord Blanesbiwgh—Shortly stated, what is meant by the 
definition in section 3 is that a grant of money or land revenue 
includes a pension. ] 


[Lord Blanesburgh.—If malikana is not immoveable pro- 
perty, then the plaintiff is out of time. ] 

To determine whether a claim is time-barred, we must con- 
sider (1) what is the nature of the property, and (2) what is 
the nature of the suit, Appellant's learned counsel, Mr. De Gruy- 
ther, relied upon Art. 141. To see what is meant by the words 
“like suit” in Art. 141, we must look at the preceding Art. 140 
to ascertain how much of it is imported into Art. 141. The ex- 
pression “like suit” in Art. 141 means a suit for possession of 
immoveable property by a Hindu or Muhammadan entitled, etc. 
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[Lord Blanesburgh.—Art. 141 says “entitled to” in sub- 
stitution for a remainderman or reversioner. ] 

The person entitled is not a reversioner, but an heir to be 
ascertained on the death of the Hindu female. Refers to the 
plaint, paragraph 13. It is not a claim to recover possession, but 
a claim for a declaration of right as regards the maltkana. It 
does not come under Art. 141. 

[Sir Lancelot Sanderson.—Art. 141 is confined to suits for 
possession of immoveable property. ] 

[Lord Tomlin.—In England it has been held that an action 
for a declaration of title is an action to recover land.] 

Cites Janaki Ammal v. Narayanasami Atyar'* Lord Shaw’s 
judgment, 2nd paragraph, beginning, “The rule of the Hindu Law 
with regard to the nature of the widow’s estate.” 

[Sir Lancelot Satdersolt.—There have been decisions in 
India to the effect that to see the real nature of the claim, we 
must look at the plaint.] 


[Sir Lancelot Sanderson.—lf the case as regards maltkana 
does not come under Art. 141, why should Art. 144 not apply? 
It refers to “an interest in immoveable property.” ] 


I submit that on the true construction of the document in 
question, malikana here is not immovealle but moveable property 
and, in any case, it is Art. 120 and no other Article which is 
applicable. 


Argument with regard to res judicata. 


De Gruyther, K.C. fortappellant —The claiin for malikana 
was not barred by O. 2, R 2, Civil Procedure Code. The malt- 
kana was not “omitted” in the previous suit. Section 11, Civil 
Procedure Code, cited and Ramachandra Rao v. Ramachandra 
Rao™ and Pittapur Raja v. Suriya Rast'* referred to. 

[Lord Tomlin.—In other words, you could not have includ- 
ed the mahkana in the previous suit for-want of the appropriate 
certificate under the Pensions Act. ] 

19th, April, 1929. ` Their Lordships’ judgment was deli- 
vered by. 


Lorp TomMLIN.—This is an appeal from a decree, dated the 
26:h November, 1925, of the High Court of Judicature at Alla- 
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habad reversing in part a decree, dated the 19th May, 1922, of 
the Subordinate Judge of Banda. 

The plaintiff is under Hindu Law the heiress of her father, 
Uttam Ram, who died on the 30th October, 1875, without having 
had a son. Her right to possession of her father’s estate did 
not accrue until February, 1914, on the death of her father’s 
widow, Deo Koer (hereinafter called the mother). The mother 
was entitled to the estate while living. 

At the death of Uttam Ram there were also living his 
mother, Jarao Bai (hereinafter called the grandmother), and 
his deceased brother’s widow, Man Koer (hereinafter called 
the aunt). 


The estate of Uttam Ram included (Mier alia) several 
villages, an 8-anna share in the village of Pachnehi, and a house 
at Warnagar in Baroda. 


The other 8-anna share in the village of Pachnehi was 
owned by Durga Prasad, who was a debtor to ¢he estate of 
Uttam Ram. 


After Uttam Ram’s death the aunt, with the assistance 
apparently of the grandmother, got possession, to the exclusion 
of the mother, of some of the villages or of a half share therein, 
aud also of the house at Warnagar. The grandmother died in 
1877. 


By a document, dated the 10th September, 1880, Durga 
Prasad, the mother and the aunt affected to release the villa, 
of Pachnehi to the Government in return for a perpetual nah- 
kana of Rs. 2,000, one-half of which represented the share of 
Uttam Ram’s estate in the village and the other half of which 
represented the share of Durga Prasad therein. 


By a sale-decd, dated the 6th October, 1880, Durga Prasad 
made over Rs. 500, representing one-half of his share in the 
malikana to the mother and the aunt in satisfaction of his in- 
debtednes» to Uttam Ram’s estate. Thereafter, therefore, 
Rs. 1,500 out of the malikana of Rs. 2,000 formed part of 
Uttam Rans estate. In fact, the mother and the aunt receiv- 
ed payment of the malikana of Rs. 1,500 in equal moieties, 


In 1886 the mother began a suit (No. 237 of 1886) in the 
Court of the Subordinate Judge at Banda against the aunt, 
seeking to establish her title as an heir of Uttam Ram. to the 
villages, or sharc of villages, in the aunt’s possession, and to dis- 
possess the aunt therefrom, and to establish her title to the whole 
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of the malikana of Rs. 1,500. No reference was made in the 
plaint to the house at Warnagar. 


The Subordinate Judge gave judgment in favour of the 
mother in respect of the villages,. but held that in the absence of 
a certificate under the Pensions Act, 1871, the Court was not 
competent to deal with the maltkana. The decision of the 
Subordinate Judge as to the villages was reversed on appeal 
to the High Court of Judicature at Allahabad. Thereupon the 
mother appealed to His Majesty in Council. 

Pending the appeal of the mother to His Majesty in Council 
the plaintiff began a suit (No. 481 of 1890) in the Court of the 
Subordinate Judge of Banda against the mother and the aunt, 
seeking to establish her title as reversionary heir of Uttam Ram, 
subject to the mother’s interest as widow to the immoveable 
property of Uttam Ram mentioned in the plaint, including the 
villages of which, or of a share of which, the aunt had pos- 
session. The plaintiff also sought to have a document, dated 
the 9th Octobtr, 1877, purporting to be an arbitration award on 
which the aunt relied, declared invalid. The plaint referred 
to the village of Pachnehi, but contained no referenee to the 
house at Warnagar. 


- On the 30th June, 1891, the Subordinate Judge declared 
that the plaintiff was entitled to succeed to the property in dis- 
pute on the mother’s death, and that on the mother’s death the 
arbitration award of the 9th October, 1877, and other proceed- 
ings by which the aunt had become possessed of the property in 
dispute would be void as against the plaintiff. 

On- the 16th January, 1894, an appeal by the aunt to the 
High Court of Judicature at Allahabad was dismissed with 
costs. 


In the meantime the mother’s appeal to His Majesty in 
Council in the Suit No. 237 of 1886 came before their Lord- 
ships’ Board, and in July, 1894, the appeal was allowed, and 
the judgment of the Subordinate Judge was restored in tes- 
pect of the villages in dispute, but the view of the Courts below 
that under the Pensions Act, 1871, there was no jurisdiction in 
the absence of a certificate to deal with the alikana was affirm- 
ed (see Deo Ktiar v. Man Kuar*). 


_ As the result of this litigation the mother apparently recover- 
ed possession of all the villages, but the aunt continued to 


——_—: 








1, (1894) L.R. 21 ILLA. 148: 4 M.L.J. 272 (P.C). 
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receive one-half of the maltkana of Rs. 1,500, and remained in 
possession of the house. 


The mother died in February; 1914, and, thereupon, the 
plaintiff succeeded to the property, possession of which had been 
recovered from the aunt. 


The aunt died on the 20th June, 1920, having by her will, 
dated the 3rd, July, 1919, affected to dispose in favour of her 
nephew, the defendant, of the share of the maltkata which she 
was receiving and of the house at Warnagar. 

The plaintiff then claimed to be entitled to the whole of the 
malikand'of Rs 1,500 and to the house. In consequence of the 
dispute the Government withheld payment of the malikana. 

On the 15th December, 1920, the plaintiff having first ob- 
tained the necessary certificate under the Pensions Act, 1871, 
launched against the defendant the present suit in the Court of 
the Subordinate Judge of Banda. 

By her plaint the plaintiff alleged (para. 9), that she was 
in possession of the entire property which was in the possession 
of the mother, but that on the death of the aunt it was found 
that the aunt had executed a will, dated the 3rd July, 1919, in 
favour of the defendant in respect of the ma/tkana amount cer- 
tain muafi property and the house at Warnagar, whereas the 
aunt had not title or power to make a will, that the aunt was in 
possession merely in lieu of maintenance allowance as a widow 
of the family and that; for this very consideration she had not 
been deprived and dispossessed of the maltkana amount aud other 
property, and that the will was totally invalid and ineffectual 
against the plaintiff, and (para. 13) that the mother as a widow 
had only a life-interest in the family property, and that .the aunt 
had no right in the property except that of maintenance, that dhe 
mother had no power to transfer to the Government by means 
of the document of the 10th September, 1880, the village of Pach- 
nehi, which was of considerable value, and that, therefore, the 
plaintiff wanted to bring a suit for recovery of possession of the 
said property, but that as the time for the suit given in the certi- 
ficate would expire on the 19th December, 1920, and as, according 
to law, it was necessary to give a formal notice to Government 
before the institution of a suit for recovery of possession of the 
property the plaintiff had in the plaint included only a claim for 
declaration of right as regards the alikana amount by invalida- 
tion of the will subject to her rights regarding recovery of posses- 
sion of the property. 
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The plaintiff then asked (infer alia) for the following relief: 
(a) That it might be declared that the alleged will of the aunt 
was invalid and unenforceable as against the rights of the plain- 
tiff, and that by means of it the defendant had not acquired any 
rights to get Rs. 750, the alikana amount or any right in other 
property in respect of which the will had been made, and (b) 
that the plaintiff might be put in possession of the muafi pro- 
perty and the house at Warnagar by dispossession of the 
defendant. : : 


On the 19th May, 1922, the Subordinate Judge ordered 
that the plaintiff’s claim for a declaration as prayed in respect 
of the maltkana and the house at Warnagar, and her claim for 
recovery of possession of the house be decreed. In his judg- 
ment the learned Judge held that the suit was not barred by 
‘Rule 2 of Order 2 of the Code of Civil Procedure, and that 
the aunt had not heen in adverse possession of the malikana 
and the house for over twelve vears as against the plaintiff. 
He also held*that the plaintiff’s claim was not barred by the 
Limitation Act, and that the aunt had no right to dispose by 
her will of the alikana or the house. The Judge dismissed the 
suit as to the mai lands, and there was no appeal by the plain- 
tiff as to this part of his decision. 


The defendant appealed to the High Court of Judicature at 
Allahabad against the decree so far as it was adverse to him. 
On the 26th November, 1925, the High Court allowed the 
appeals, set aside the decree of the Subordinate Judge so far as 
it related to the maltkana and the house, and dismissed the suit. 
In the judgment of the High Court it was held that the aunt had 
been in adverse possession, that time began to run against the 
plaintiff in the lifetime of the mother when the aunt first took 
possession and that the plaintiff was, therefore, statute barred. 
Tt was further held that as in the previous suit (No. 481 of 1890) 
by the plaintiff against the mother and the aunt there had been 
no jurisdiction in the absence of a certificate to deal with the 
maltkana, and as the house had not been included in the suit 
there was no res judicata binding the plaintiff. 


The plaintiff obtained leave to appeal, to His Majesty in 
Council, and appealed accordingly. 


ot) Before their Lordships’ Board it was but faintly contended 
by the plaintiff that the possession of the aunt had not been 
adverse, and their Lordships are of opinion that it was adverse, 
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On the part of the plaintiff it was urged that Article 141 
of the Limitation Act applied, and that as under that article in 
a suit for possession by a Hindu entitled to possession of im- 
moveable property on the death of a Hindu female the time 
allowed is twelve years from the death of the female, the plain- 
tiff was entitled to succeed on the appeal, because at the institu- 
tion of the suit twelve years had not run from February, 1914, 
the date of the death of the mother. 

On the part of the defendant it was contended (1) that by 
reason of Rule 2 of Order 2 of the Civil Procedure Code the 
plaintiff was precluded from bringing the suit, having regard to 
the fact that she had in the previous suit (No. 481 of 1890) 
against the mother and aunt already sought to establish her 
title as heir; (2) that the maltkana was not immoveable pro- 
perty; (3) that in regard to the malikana the suit was not a 
suit for possession, and that, therefore, Art. 141 of the Limi- 
tation Act, 1908, did not apply; (4) that so far as the alikana 
was concerned Art. 120 applied, and that under that Article six 
years only from the date when the right of action accrued is 
allowed, with the result that as more than six years had run 
between the date of the mother’s death and the institution of 
the suit the plaintiff’s claim in respect of the makkana was statute 
barred; and (5) that upon the true construction and effect of 
Art. 141 of the Limitation Act, 1908, a reversionary heir is not 
entitled to the benefit of twelve years from the death of the 
female in a case where at the death of the female adverse pos- 
session had already run for twelve years against her in her life- 
time, and that as the aunt had been in adverse possession against 
the mother for more than twelve years before the mother’s death 
this Article could not avail the plaintiff, and that the barring of 
the mother in her lifetime had, upon the principle of the Skiva- 
gunga case,” operated to bar the interest of the plaintiff. 

These contentions of the defendant accordingly require to 
be dealt with seriatim: 


(1) By Rule 2 of Order 2 of the Civil Procedure Code it is 
provided (sub-cl. 1) that every suit shall include the whole of 
the claim which the plaintiff is entitled to make in respect of the 
cause of action, but that a plaintiff may relinquish any portion 
‘of his claim in order to bring the suit within the jurisdiction of 
the Court, and (sub-cl. 2) that where a plaintiff omits to sue in 
respect of or intentionally relinquishes any portion of his claim 
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he shall not afterwards sue in series of the portion so omitted 
or relinquished. 


By reason of the absence of a certificate under the Pen- 
sions Act, 1871, the Court, in the previous suit (No. 481 of 
1890), was not competent to deal with the question of the mali- 
kana, and the plaintiff had no right of action in respect of it. 
In their Lordships’ apinion the plaintiff’s claim to the malikana 
was not, therefore, part of the claim which she was entitled to 
make in the previous suit. The house was not mentioned in the 
previous suit. In that suit the plaintiff was seeking to establish 
her title to her father’s estate as heir in reversion on her mother’s 
death. She was not seeking, and could not then have.sought, 
to recover possession from the aunt of any particular item of 
property forming part of that estate. In the present suit she 
is seeking to recover possession of the house upon the footing 
that it forms part of the estate and that the defendant is in 
wrongful possession of it. The present cause of action arises 
out of tortious conduct on the part of the defendant or his pre- 
decessor the aunt in respect of the house, and is in their Lord- 
ships’ opinion, a cause of action distinct from that in the pre- 
vious suit. The claim which the plaintiff is now making could 
not in fact have been made in the previous suit. 

The first contention of the defendant therefore fails. 

(2) Their Lordships are satisfied that the point as to the 
malikana not being immoveable property was not taken in either 
of the Courts below, and that each of the Courts below treated 
the maltkana as immoveable. In these circumstances, the defend- 
ant not being willing that there should be any remand of the 
case for further evidence, their Lordships are of opinion that 


‘the. point is not open. 


(3) Having regard to the language of paras. 9 and 13 of 
the plaint in the suit and to the form of the relicf sought therein, 
their Lordships do not consider that the suit so far as the mali- 
kana is concerned is a suit for possession or within the opera- 
tion of Art. 14f of the Limitation Act. 

(+) In their Lordships’ view Art. 120 is the relevant article 
so far as the maltkana is concerned. Under the Pensions Act, 
1871, however, there is, in their Lordships’ dpinion, no right of 
action at all in respect of such a subject-matter as the malikana 
unless and until a certificate under the Act has heen obtained. 
Their Lordships therefore hold that as, less than six years had 
run between the grant of the certificate and the institution of 
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the present suit the plaintiff's claim in respect of the malikana is 
not statute barred under Article 120. 


(5) Article 141 of the Limitation Act, 1908, admittedly 
applies to the claim to recover possession of the house. The 
point raised by the defendant upon the construction and effect 
of this article is of importance, and is one upon which there has 
been some difference of opinion in India. 


Under Act XIV of 1859, suits for the recovery of immove- 
able property had to be brought within twelve years from the 
time when the cause of action arose. The Limitation Act of 
1871, which repealed the Act of 1859, employed different langu- 
age. Article 142 in the second schedule of that Act prescribed 
for a suit for possession of immoveable property by a Hindu 
entitled to the possession of immoveable property on the death 
of a Hindu widow a period of limitation of twelve years begin- 
ning to run from the time when the widow died. This pro- 
vision, enlarged so as to cover a suit by a Majomedan, was 
reproduced in the Act of 1877, and again in Article 141 of the 
Act of 1908. 


The judgment of their Lordships’ Board in the Shivaguaga 

case’ established the principle of the representation of the in- 
heritance by a Hindu widow. That case was decided during 
the currency of the Act of 1859. ; 
c- In Hurrinath Chatterjee v. Mothoor Molwir their Lord- 
ships’ Board held that the effect of the Acts of 1871 and 1877 
was not to except from the rule laid down ın the S/#vagunga 
decision the case where a decree had been obtained against a 
Hindu widow in her lifetime founded upon the law of limitation, 
Sir Richard Couch, in delivering the judgment of the Board, said: 
“Their Lordships see no ground for this contention” (ia, that 
the case was excepted). “The words ‘entitled to the possession 
of immoveable property’ refer to the then existing law.” 

It is therefore established by this decision:.that where a 
decree founded upon the law of limitation is obtained against 
the widow in her lifetime the reversionary heir is barred and 
does not get the benefit of Article 141. 


The question raised by the present case is whether the same 
result follows where there has been no decree, though at the 
death of the widow a stranger has been in adverse possession 
for twelve years or more. 
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In their Lordships’ judgment where there has been no de- 
cree against the widow or other act in the law in the widow’s 
lifetime depriving the reversionary heir of the right to possession 
on the widow’s death, the heir is entitled, after the widow’s death, 
to rely upon Article 141 for the purpose of the determination 
of the question whether the title is barred by lapse of time. To 


’ hold otherwise would in their Lordships’ opinion, in effect, 


compel the Court in determining a question within the scope 
of the article to ignore the express words of the article. 

But their Lordships are further of opinion that the point is 
already concluded by the judgment of their Board in Runchor- 
das Vandrawandas v. Parvatibhas.* In that case a testator 
who died in 1869, leaving two widows, devised the whole resi- 
due of his estate to trustees for dharam. One widow died in 
1871, and the other died in 1888. After the death of the 
second widow the heir of the testator sued for a declaration that 
the devise to daram was void and for administration. The 
High Court held that the gift in dharan was invalid and there 
was an intestacy. The High Court further held that the pos- 
session of the trustees for dharam since the testator’s death 
had been adverse as against the widows and the heir but that 
the plaintiff’s claim to the immoveab]e property was not barred. 
It was also held that the plaintiff’s claim to the movcable pro- 
perty was barred by limitation. On appeal to His Majesty in 
Council their Lordships’ Board held that Article 141 of the 
Act of 1877 (now reproduced in Article 141 of the Act, 1908) 
applied to the immoveable property, and that under it time ran 
from the death of the second widow, and that, therefore, the 
plaintiff in the suit was not barred by limitation. It was also 
held that Article 120 of the Act, 1877 (now reproduced in 
Article 120 of the Act, 1908), applicd to the moveable property, 
and that the right of the plaintiff in the suit to sue under that 
article only accrued on the death of the second widow, and was, 
therefore, also not barred. 

The case of Vatthialinga Mudaliar v. Sriranyath Ann? 
illustrates the application of the rule in the Shivagnuiga case,’ 
where a decree founded upon adverse possession has been obtain- 
ed against a Hindu widow in her lifetime. The decision is 
not, in their Lordships’ judgment, in conflict with that in Run- 
chordas Vandrawandas v. Parvatibhat,‘ in which no decree had 





2 (1863) 9 M.I.A. 539 
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been obtained against the widow, nor had there been any other 
act in the law in the lifetime of the widow destroying the heir’s 
interest. ` 


In their Lordships’ judgment, therefore, the appeal succeeds, 
with the result that the decree of the High Court ought to be 
discharged and the decree of the Subordinate Judge restored, and 
their Lordships will humbly advise His Majesty accordingly. 
The defendant must pay to the plaintiff the costs of the appeal 
to the High Court and the costs of the appeal to His Majesty 
in Council. 


Solicitors for appellant: Siwmmnrerhays, Son & Barber. . 
Solicitors for respondent: T. L. Wilson & Co. . 


K.J R. Appeal allorvat, 


Reporter’s Note —The judgment of the High Court in the above ‘tase 
was delivered eight months after the pronouncement of the Privy Council 
in Vatthialuiga Mudahar v Srirangath Anni, (1925) L-R 521A 322: 1LR. 
48 M 8&3: 49 M.L.J. 769 (PC), but as the lcarmed Judges 
cite no authorities it ıs not possible to say whether the Pnvy 
Council case was brought to their attention. It appears, how- 
ever, from the passage in their Lordships’ judgment, cited in the above 
report (beginning “It is now well established’’), that the learned Judges 
had Vatthialuga Madaliar’s case before them and were apparently :nflu- 
enced by it in coming to their conclusions The appeal in the High Court 
was argued by eminent Counsel on both sides, and it ıs not likely that 
the then recent pronouncement of the Judicial Committee could have escaped 
their vigilance-—K J.R 
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[On appeal from the High Court of Judicature at Allahabad. ] 
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TOMLIN, SIR JOHN WALLIS AND SIR GEORGE LOWNDES. 
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While S 66 protects the certified purchaser, so long as he retains the 
possession given him by the Court, from a suit by the true owner, if he 
allows the real purchaser ‘‘being the true owner’’ to get possession, the 
section does not enable him to sue for possession, because possession has 
come into the hands of the true owner, who is entitled to it 

Where the real purchasers have been allowed by the certified purchaser 
to remain in adverse possession for more than 12 years and are subsequently 
dispossessed by him, they are entitled to suc for possession on the title 
so acquired under the Limitation Act To such a case the provisions of 
S 66 of the present Code and the corresponding sections of the earlier 
Codes have no application 

A suit based on dispossession after 12 years’ adverse possession 18 
clearly not a suit ‘‘on the ground that the purchase was made on behalf of the 
plaintiff or on behalf of some one through whom the plaintiff claims’’ within 
the meaning of the section, and does not hecome so merely because the 
plaintiff as part of an alternative cause of action sets up and proves that 
the purchases were, in fact, benaune. 

Quaere. Whether the provisions of S 66 and the corresponding sec- 
tions of the earlier Codes apply to a suit for possession by the real pur- 
chasers who have been in adverse possession for less lhan the statutory 
period and are dispossessed by the certified purchaser within that period 

That musi depend upon the question whether the real purchaser 1s 
to be regarded gs suing “on the ground that the purchase was made on 
behalf of the plaintiff or on bchalf of some one through whom the plaintiff 
claims’’ within the meaning of the section In a case in which the true 
owner has been in possession for lesa than 12 years, he will no doubt have 
to aver and prove as part of his cause of action that the auction purchase 
was made on his behalf 

Quaere: Whether the provisions of S. 66, in so far as they prohibit 
suits on the ground specified in the section, apply to suits against transferees 
from benamtidars made when S 317 of Civil Procedure Code of 1882 was 
in force. 


Appeal No. 82 of 1924 from the High Court of Judicature 
at Allahabad. 

A. M. Dunne and W. Wallach for appellants. 

L. de Gruyther and E. B. Ratkes for respondents. 


17th June, 1929. The judgment of their Lordships was 
delivered by 


Sır Joun Wattis.—The parties to this suit are members 
of a Mahomedan family, and the plaintiffs sue to establish 
their rights as heirs of Abdul Shakur and Abdul Latif to certain 
properties in the villages of Chakathal and Kakathal, which are 
in possession of Obaid Ullah, the lst defendant. 


The deceased Abdul Shakur was the youngest of four bro- 
thers, Abdul Latif was the son of the eldest brother and Obaid 
Ullah is the son of a younger brother. The second and third 
defendants are widows who have been made parties as being 
among the heirs of Abdul Latif. The present appeal relates 
only to certain properties in the aforesaid villages, which were 
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purchased at Court auctions in execution of decrees by Mahmud 
Ali on the 20th April, 1885, and by Sirajul Haq on the 21st 
of March, 1892. On the 7th and 8th July, 1900, Sirajul Haq 
and Mahmud Ali executed sale-deeds of these properties in 
favour of Obaid Ullah, the Ist defendant. 


The plaintiffs’ case is that the purchases at the Court auc- 
tions and the subsequent transfers were made benanit for Abdul 
Shakur and Abdul Latif, who had provided the purchase money. 


The plaintiffs further alleged that Abdul Latif, who died 
in 1909, and Abdul Shakur, who died in 1915, and the plaintiffs 
after them, had been in proprietary possession of these proper- 
ties ever since the date of the Court auctions, and that by virtue 
of their possession for more than twelve years the plaintiffs had 
become absolute owners in possession of the properties in 
question. 

It was admitted in the plaint that Abdul Latif, in April, 
1909, some months before his death, had executed a wakfnama 
of all his properties, but it was alleged that this wakfnama was 
a mere paper transaction, and was not binding on the plaintiffs. 

The plaint also alleged that after the deaths of Abdul Latif 
and Abdul Shakur, the 1st defendant, in September, 1915, insti- 
tuted suits for arrears of rent against tenants of the properties, 
and in May, 1916, instituted a suit for profits, which jeopar- 
dised the plaintiffs’ rights, and made it necessary to institute 
the present suit. 

They accordingly prayed for a declaration that they were 
the actual owners in possession of the suit properties, and for 
an injunction against the Ist defendant. The plaint was sub- 
sequently amended by including a prayer for possession in case 
the Court should be of opinion that the plaintiffs were’ not in 
possession. i 

The Ist defendant pleaded that as regards the properties 

‘purchased at Court auctions in the name of Sirajul Haq and 
Mahmud Ali, the suit was barred by section 66 of the Civil 
Procedure Code of 1908 He denied that the auction purchase 
was benaini, and alleged that he and his transferors had all 
along been in possession. As regards the wakf created by 
Abdul Latif, the lst defendant admitted the execution of the 
deed of wakf, and that he had attested it, and alleged that after 
the death of Abdul Latif he had been duly appointed mutawallt 
or trustee of the wakf, but he alleged that he was then unaware 
that the wakf deed included properties of his own which had 
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been purchased by Sirajul Hag and Mahmud Ali at the Court 
auctions, and subsequently transferred to him. He further 
pleaded that the plaintiffs were not entitled to sue in respect of 
the properties owned by the wakf unless the deed of wakf 
was cancelled. 


The 2nd and 3rd defendants filed written statements in which 
they challenged the validity of the wakf and prayed that their 
interèst as heirs of Abdul Latif should be protected. The issues 
material to this appeal were as follows:— 

(3) Whether the plaintiffs are in possession ? 

(4) Whether the claim is time barred? 

(5) Whether the plaintiffs by adverse possession extend- 
ing over 12 years have become the proprietors of the properties 
in suit? 

(6) Whether section 66 of the Civil Procedure Code bars 
the suit? 

(7) Whether purchases and acquisitions made by Sirajul 
Haq and Mahmud Ali Khan were really made by Abdul Latif 
Khan and Abdul Shakur Khan? 

(8) Whether the sales in favour of the Defendant No. 1 
were fictitious and the transactions were benanu for Abdul Latif 
and Abdul Shakur? 

(11) Whether the wakfnama executed by Abdul Latif was 
a genuine transaction or was it only a nominal one? 


As regards issues (3) and (4) the Subordinate Judge, whose 
findings of fact were accepted by the High Court, found that 
plaintiffs weré not in possession at the date of suit, but that 
they and those through whom they claimed had been in posses- 
sion, “physical possession at any rate,” down to the death of 
Abdul Shakur in 1915. 


On the 6th, 7th and 8th issues, he found that the purchases 
and acquisitions made by Sirajul Haq and Mahmud Ali were: 
really made by Abdul Latif and Abdul Shakur and that the sales 
by Sirajul Haq and Mahmud Ali to the 1st defendant were also 
benams for Abdul Latif and Abdul Shakur, but as regards the 
properties covered by the auction purchases, he held the suit was 
barred by section 66 of the Civil Procedure Code. 

” As regards the 5th issue the Subordinate Judge disposed of 
it by observing “the plaintiffs have pleaded in the alternative that 
if they had no title initially they acquired one by adverse pos- 
session. The finding of the Court being that in respect of the 
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sulk of the property the owners were Shakur and Latif, no ques- 
‘ion of gain of proprietary title by adverse possession arises.” 


The Subordinate Judge also held that the wakf created by 
Abdul Latif was a good and valid one, but that this was not a 
sufficient ground for refusing to give possession to the rightful 
eirs of the founder as the 1st defendant had taken possession of 
che yuakf properties not as a duly appointed mutawali, but as a 
mere trespasser. 


In the result he decreed the suit except as to the properties 
hich had been purchased bettams at the Court auctions, and 
irected that as regards any questions arising between the heirs 

of Abdul Shakur and Abdul Latif the parties should be referred 


© a Separate suit. 


The plaintiffs appealed to the High Court and the Ist de- 
fendant filed cross-objections. 


The High Court agreed with the findings qf fact of the 
Subordinate Judge and approved of his reasons for holding that 
the suit was barred as regards the properties covered by the 
auction purchases. They held, however, that he was wrong in 
ziving the plaintiffs a decree in respect of properties which were 
included in the wakf created by Abdul Latif, as the gift of those 
properties to the wakf had been duly verfected by Abdul Latif in 
accordance with the requirements of “~~medan Law, and as, 
after his death, the Ist defendant naa been duly appointed 
stutawalls of the wakf. 


They therefore dismissed the plaintiffs’ appeal and allowed 
the Ist defendant’s cross-objections as to the wakf properties. 


As regards the properties which, according to the findings. 
were purchased at Court auctions by Sirajul Haq and Mahmud 
Ali benanw for Abdul Shakur and Abdul Latif, and were sub- 
sequently transferred to the lst defendant, Obaid Ullah benami 
for them, both the Lower Courts were of opinion that the suit 
vas barred under section 66 of the Civil Procedure Code of 1908 
m the ground that it was a suit against a “person claiming title 
ander a purchase certified by the Court. . . on the ground that 
the purchase was made on behalf of the plaintiff or on 
yehalf of some one through whom the plaintiff claims.’’ The 
present section says that “no suit shall be maintained against 
iny person claiming title under a purchase certified by the Court,” 
whereas the wording of’ the corresponding section 317 of the 
Tode of 1882 was “no suit shall be maintained against the certi- 
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fied purchaser,” and the alteration was admittedly made be- 
cause it had been held by the Calcutta, Madras and Allahabad 
Courts that the section only prohibited suits of this nature insti- 
tuted against the certified purchaser himself and did not prohibit 
them when instituted against transferees’ from him, whereas 
in Bombay it was held that it did. In these circumstances, it 
has been held in Calcutta that the provisions of section 66 of 
the present Code in so far as they prohibit suits on the ground 
specified in the section, do not apply to suits against transferees 
from benamidars made when section 317 of the Code of 1882 
was in force, and it has been contended before their Lordship 

on the authority of that decision that the Lower Courts wer 

wrong in applying the provisions of section 66 of the Code o1 
1908 to the present case. 


. Their Lordships do not propose to deal with this question, 
because, in their opinion, assuming the Courts to have been right 
in holding that the case must be dealt with under the provi- 
sions of sectidn 66 of the present Code, they are of opinion that 
the plaintiffs are entitled to succeed on their alternative cause 
of action, which is the subject of the 5th issue, vis., their dis- 
possession by the Ist defendant after they had been in posses- 
sion for more than twelve years, a contention very briefly dealt 
with by the Subordinate Judge and not mentioned by the High 
Court, though it was one of the grounds of appeal and was 
taken again in the application for leave to appeal to His Majesty 
in Council. 


In dealing with these questions their Lordships think it 
desirable in the first place to refer to Mussumat Bulnins Koumr 
v. Lalla Buhooree Lall and Jokhee Lall, a decision of this Board 
on the corresponding section of the Code of 1859, which is the 
leading authority as to the scope of the section. It was held 
in that case that the effect of the section was not to make these 
benamé transactions illegal, but only to prohibit for 
reasons of public policy a suit against the certified purchaser 
on the grounds specified in the section; and in Lokhee Narain 
Roy Chowdhry v Kalypuddo Bandopad'ya* it was expressly 
ruled by this Board, following that decision, that where the 
certified purchaser is a plaintiff, the real owner, if in posses- 
sion, and if that possession has been honestly obtained, is not 
precluded by the section from showing the real nature of the 
transaction. 








1 (1872) 14 M I.A. 496 2 (1875) LR. 2 I.A. 154. 
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Now it is clear under these rulings that, while the section 
protects the certified purchaser, so long as he retains the pos- 
session given him by the Court, from a suit by the true owner, 
if he allows the real purchaser “being the true owner” to get 
possession, the section does not enable him to sue for posses- 
sion, because possession has come into the hands of the true 
owner, who is entitled to it. 


If then the true owner is subsequently dispossessed by 
the certified purchaser, is he precluded by the section from suing 
for recovery of possession? That must depend on the question 
whether he is to be regarded as suing “on the ground that 
the purchase was made on behalf of the plaintiff or on behal 
of some one through whom the plaintiff claims” within the mean- 
ing of the section. In such a case, if the true owner has been in 
possession for less than twelve years, he will no doubt have to 
aver and prove as part of his cause of action that the auction 
purchase was made on his behalf, but that is not the case here, 
and their Lordships express no opinion about this*question as it 
has not been argued before them. 


Where, however, as in the present case, the real purchasers 
have been allowed to remain in adverse possession for more than 
twelve years before dispossession, they are entitled to sue for 
possession on the title so acquired under the Limitation Act, and 
it is unnecessary for them to aver or prove that the auction pur- 
chases were made on their behalf. 


In their Lordships’ opinion the provisions of section 66 of 
the Code of Civil Procedure and the corresponding sections of 
the earlier Codes have no application to such a case. 


A suit based on dispossession after twelve years’ adverse 
possession is clearly not a suit “on the ground that the purchase 
was made on behalf of the plaintiff or on behalf of some one 
through whom the plaintiff claims” within the meaning of the 
section, and does not become so merely because the plaintiff as 
part of an alternative cause of action sets up and proves that 
the purchases were, in fact, benamt. 

The plaintiffs are therefore entitled to succeed as regards 
the properties which were included in the auction purchases, 
except in so far as they are included in the wakf created by 
Abdul Latif in 1909. It has been found by both Courts that 
the gift to the wakf was duly perfected according to the rlues 
of Mahomedan Law and by the High Court, that the 1st de- 
fendant was duly appointed mutawalls or trustee of the wakf 
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after the founder’s death and the plaintiffs’ claim to the wakf 
properties has therefore been rightly disallowed. 


In these circumstances the appeal must be allowed and the 
decrees of the Lower Courts varied by giving the plaintiffs a 
decree for the properties covered by the auction purchases and 
not included in the wakf, but in the circumstances their Lord- 
ships are of opinion that the plamtiffs should only recover half 
their costs in the Courts below and here, and they will humbly 
advise His Majesty accordingly. 


Solicitors for appellants: Hy. S. L. Polak. 
Solicitors for respondents: T. L. Wtson & Co. 


KJR Appeal allowed. 


PRIVY COUNCIL. 
[On appeal, from the High Court of Judicature at Patna. ] 


PRESENT:—Lorp CARSON, SIR LANCELOT SANDERSON AND 
Sır Brnop MITTER 


Maharaj Bahadur Singh and others .. <Appellanis* 
v. 
A. H. Forbes .. Respondent. 


Croul Procedure Code (V of 1908), S 48—-F.xecution application—Con- 
tinuation of prior one, or fresh applicatton—Rent decree against dar-patmidar 
—First application for execulton of, on footmg that decree created a 
charge om tenure—Three subsequent applications on footing that decree 
twas a mere nioney decree—Fifth application on footw that decree created 
a charge on tenure—Ftfth tf a continuation of first 


D, who had been the Zamindar of Lot S, but who had sold his Zamin- 
dari on 27th June, 1893, instituted a suit against the patnidar on 2lst 
September, 1893 for arrears of rent due to him up to 27th June, 1893, and 
obtained a decree which became final on 10th July, 1896 The question for 
decision was whether an application presented on 2nd December, 1922 
for execution of that decree was a continuation of a pmor execution appli- 
cation, dated 9th May, 1908 or was a fresh application within the meaning 
of S. 48 of the Code The appellants were the successors in interest of 
D, and the respondent was a dar-patnidar. 


The application of 2nd December, 1922 asked for process against the 
respondent for the sale of the putusi mahal. The application of 9th May, 
1908 also proceeded on the footing that the decree created a charge on 
the tenure. There were three applications for execution between these, 
and in all three of them the decree-holders gave up the position that their 
decree created any charge on the tenure, treated it as being merely a 
money decree, and attempted to execute ıt against properties other than 
the patni tenure. 








Ane 


*P C. Appeal No. 60 of 1927. 11th June, 1929. 
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licld, that the application of 2ud December, 1922 was not a continua- 
tion of that of 9th May, 1908 but was a fresh application within the mean- 
ing of S 48 of Civil Procedure Code, aud that the execution of the 
decree was, therefore, barred by limitation f 


The three intervening applications were essentially different in character 
fiom the application of 9th Alay, 1908, and their Lordships are inclined to 
the view that the decrec-holders had abandoned the application of 9th May, 
1908, but in any event they are clearly of opinion that the combined effect 
of those previous applications marks such substantial departure from the 
original application of 9th Alay, 1908, as to make ıt impossible to hold that 
the application of 2nd December, 1922 was a continuation of the application 
cí 9th May, 1908 Ot see 

Appeal No. 60 of 1927 from the High Court of Judicature 
at Patna. i ty 4 

E. B. Raikes and M. Majid for appellants. 

B. Dube for respondent. f 

llth June, 1929. The judgment of their Lordships was 
delivered by pa i 


Sır Brnop Mirrer.—This is an appeal agginst the deci- 
sion of the High Court of Patna, dated 29th March, 1926, affirm- 
ing the decision of the District Judge of Purneah, whereby 
it was held that a decree obtained by Dhanpat Sing, dated 10th 
July, 1896, cannot be executed against the respondent. 


Dhanpat Sing was the Zamindar of Lot Saifganj in Pargana 
Haveli, in the District of Purneah, and Chatterpat Sing was the 
holder of the patni of the said lot. He settled the same in several 
parcels with various dar-patnidars amongst others with the father 
of the present respondent. Dhanpat sold his Zamindari to 
Bhagwanbati on the 27th June, 1893. 

Phanpat instituted a suit against the painidar Chatterpat 
Sing on 21st September, 1893, for arrears of rent due to him 
up to 27th June, 1893, and obtained a decree which became 
final on 10th July, 1896. 


On 19th July, 1896, Dhanpat executed a deed of trust in 
favour of several trustees for the benefit of his san Maharaj 
Bahadur Singh (and they are hereinafter referred to as appel- 
lants or decree-holders) of several properties, including amongst 
others the decree of 10th July, 1896. Dhanpat died on the 
21st July, 1896. : ei 


a 


Chatterpat again-defaulted in the payment of rent of the 


puini and on 14th May, 1900, Bhagwanbati, the purchaser, put 
up the putni for sale forarrears of rent for a period subsequent 
to her purchase. Mr. Forbes paid the arrears due to Bhagwan- 
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bati, amounting to Rs. 6,562-8-0, for the protection of his dar- 
putni tenure, and by such payment became a mortgagee of the 
entire puini under section 13, sub-section (4) of the Putni Regu- 
lation, and he was put into possession of the same under the 
same section. 


In execution of a money decree the right, title and interest 
of Chatterpat in the putni tenure was sold on the 1st September, 
1902, and one Surendra Narayan Sing purchased the same and 
obtained symbolical possession of the putni on the 18th May, 
1902, although Mr. Torbes continued to be in actual possession, 


Thereafter there was litigation between the decrec-holders 
and Surendra. The latter alleged that the decree was a money 
decree, but it was ultimately held between them that the decree 
was a rent decree creating a charge on the pulini tenure under 
section 65 of the Bengal Tenancy Act. 


The decrec-holders applied on 9th May, 1908, for execu- 
tion of that decree against the judgment-debtor and the exe- 
culion case was numbered 11 of 1908. The puti was attach- 
ed and sold in execution of the said decree, but the sale was 
tunately set aside on 16th February, 1911. 


Mr. Forbes on the 9th July, 1906, instituted a suit against 
the decrée-holders and Surendra for a declaration that the decrce 
Was a mere money decree, and on the 9th March, 1914, it was 
ultimately held by their Lordships of the Judicial Committee 
that the decree of 10th July, 1906, was uot a decree for rent 
under section 65 of the Bengal Tenancy Act, creating a charge 
ọn the tenure, but only a money decree, and that the respond- 
ent in this appeal had a charge under the Putni Regulation, and 
in any event this charge was not affected by any charge under 
the Bengal Tenancy Act. Their Lordships further held that 
ihe appellants were not entitled to exccute the decree against 
the putty and they were restrained by a perpetual injunction 
from doing so. (See Arthur Henry Forbes v. Maharaj Baha- 
dur Singh.) 

In the meantime a suit numbered 240 of 1910 had been 
instituted by Surendra against the respondent Forbes for 
accounts to which the decree-holders, that is, Maharaj Bahadur 
and others, were not made parties. 


In that last-mentioned suit a final decree for the sale of 
the putni was made under O. 34, R. 5, in favour of the respond- 





1, (1914) L.R. 41 LA. 91. LL.R. 41 C 926° 27 M.LJ. 4 (B.C). 
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ent on 8th January, 1917, and the property was sold at the 
instance of the respondent and purchased by the latter on 4th 
August, 1917, for the sum of Rs. 2,000. 


The appellants, the present decree-holders, on 22nd January, 
1915, and bn dates subsequent thereto, made various applications 
for execution of the decree against the judgment-debtor and 
Surendra ‘and the respondent. The last application was on 2nd 
December, 1922. The details of such applications will be dis- 
cussed later on. 


The application of 2nd December, 1922, was against the res- 
pondent and asked for process against him for the sale of the 
putni mahal. This application was dismissed by the trial Judge 
on 16th April, 1924, on the ground that the respondent was not 
a representative of the judgment-debtor and that the decree 
could not be executed against him. The trial Judge further 
held that the application of 2nd December, 1922, was not a con- 
tinuation of the application of 9th May, 1908, but was a fresh 
application within the meaning of section 48 of fhe Civil Pro- 
cedure Code and was barred by the law of limitation. 


The decree-holders appealed to the High Court of Judi- 
cature at Patna, and Mr. Justice Das, one of the Judges, dis- 
missed it, holding that, although the respondent as purchaser 
must be regarded as the representative of the mortgagor, he 
must also be considered as the representative-in-interest of the 
mortgagee and that the charge of the mortgagee is not extin- 
guished in the hands of the respondent as purchaser of the 
property.: He did not in that view express any opinion upon 
the other questions raised in the appeal. „Mr. Justice Foster, 
the other Judge, held that by reason of the decision of- the 
Judicial Committee in 1914 there was res judicata not only 
between the appellants and the respondent but also between the 
present appellants and Surendra, and he further held that the 
decree was barred by limitation The present appeal is against 
the last-mentioned decision. 


The appellants in the present appeal contended, firstly, that 
the application of 2nd December, 1922, was a continuation 
of the execution proceedings initiated by their application of 
9th May, 1908; secondly, that as it had been held that the decree 
created a charge on the putni against Surendra and as the res- 
pondent merely purchased the equity of redemption from Suren- 
dra, the decree-holders must be deemed to be in the position of 
a second mortgagee of the putni and were entitled to sell the 
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equity of redemption in the hands of the respondent, but they 
conceded that if the respondent insisted, then they would have 
to redeem the respondent; and thirdly, that Mr. Justice Foster 
was wrong on the question of res judicala. Mr. Dube, for the 
respondent, disputed all these contentions. 


Their Lordships will now refer to the various applications 
for execution in some detail. 


On 22nd January, 1915, the decree-holders applied for exe- 
cution of the decree of 10th July, 1896, whereby they prayed that 


the rent decree might be converted into a money decree and ; 


that Surendra be made one of the judgment-debtors and they be 
allowed to take further proceedings in the execution case. 


Surendra, on 27th March, 1915, alleged that he was not a 
representative of the judgment-debtor’s interest in the putin, 
and that the same had been extinguished by his purchase and 
that the decree was barred by limitation. 


.. On the 19th March, 1917, the decree-holders on the footing 
of the decree being merely a money decree, applied for attach- 
ment of other properties belonging to Chatterpat Sing. Before 
this application was disposed of and on 4th August, 1917, the res- 
pondent, as has already been stated, had purchased the putni 
mahal in execution of his decree. 


On 23rd November, 1918, the decrcee-holders, again on the 
footing of the decree being a money decree, applied for and 
obtained an order that certain personal properties of Surendra 
might be attached and sold and from such sale proceeds their 
claim be satisfied. On Surendra’s application his properties were 
ordered to be released. 


The decree-holders appealed against the order releasing 
Surendra’s personal properties, and the appeal was dismissed 
on 24th March, 1922. In dismissing the appeal, Mr. Justice 
Das said that, in his opinion, it was open to the decree-holders 
to proceed against the putni tenure in the hands of the respond- 
ent. This observation of the learned Judge was unnecessary 
for the purposes of his decision and was in no way binding on 
the respondent, who had not been made a party to the afore- 
said proceedings. 

In the view that their Lordships take of limitation, it is 
unnecessary to decide any other questions involved in the appeal, 
and accordingly their Lordships express no opinion whatsoever 
on any of the other points decided by the High Court, 
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Their Lordships observe that, after the decision of the 
Judicial Committee in 1914, the decree-holders by their applica- 
tion of 22nd January, 1915, gave up the position that their decree 
‘created any charge on the tenure, and in all their subsequent 
applications they attempted to execute the decree against proper- 
ties other than the putni tenure. They observe that on 19th 
March, 1917, the decree-holders, in their application against 
Chatterpat, applied for process against properties other than the 
| putnt, and again on 23rd November they applied against Surendra 

_ for attachment and sale of properties other than the putni. This 
course the decree-holders persistently took till the observation of 
Mr. Justice Das on 24th March, 1922, to the effect that it was 
open to them to proceed against the putni tenure in the hands 
of the respondent. 


Their Lordships have no doubt that the applications of 
22nd January, 1915, 19th March, 1917, and 23rd November, 
1918, were essentially different in character from the applica- 
tion of 9th May, 1908, and they are inclined to the view that 
the decree-holders had abandoned the application of 9th May, 
1908, which proceeded on the footing that their decree created 
a charge on the tenure, but in any event they are clearly of 
opinion that the combined effect of these previous applications 
marks such substantial departure from the original application 
of 9th May, 1908, as to make it impossible to hold that the appli- 
cation of 2nd December, 1922, was a continuation of the appli- 
cation of 9th May, 1908. ` 


Their Lordships are, therefore, clearly of opinion that the 
application of 2nd December, 1922, was a fresh application with- 
in the meaning of section 48 of the Civil Procedure Code and 
that the execution of the decree af 10th July, 1896, is barred 
by limitation. 


They accordingly will fiery advise His Majesty that this 
appeal should be dismissed with costs. 


Solicitors for appellants: Francis & Harker. 
Solicitors for respondent: Watkins & Hunter, 


K.J.R. Appeal dismissed. 
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[FULL BENCH.] 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PrRESENT:—Sır Murray Courrs Trotter, Kt, Chief 
Justice, Mr. Justice Ramesam, Mr. Justice Opcers, MR. 
JUSTICE VENKATASUBBA Rao AND MR. JUSTICE MACKAY. 


P. M. A. Velliappa Chettiar and another .. Appellants* 
v. 
Saha Govinda Doss and others .. Respondents, 


‘Letters Patent (Madras), cl. (12)—Suit for land—Lands situate outside 
Madras—Contract to sell made in Madras—Parties resedent mn Madras—Suit 
by purchaser fon specific performance—If a suit for land 

A suit by a purchaser of lands situate outside Madras for specific per- 
formance of a contract to sell made in Madras by, parties resident therein 


is not a ‘suit for land?’ within the meaning of clause (12) of the Letters 
Patent. 


On appeal from the judgment of the Hon’ble Mr. Justice 
Srinivasa Aiyangar, dated 2nd February, 1926, and-passed in 
the exercise of the Ordinary Original Civil Jurisdiction of the 
High Court in C.S. No. 12 of 1921. 

T. M. Krishnaswami Aivar and M. Subbaroya Aivar for 
2nd appellant. 

K. S. Krishnaswami Aiyangar, T. N. C. Srinivasachariar 
and T. Ramachandra Rao for respondents. 

The Court (The Chief Justice and Madhavan Nair, J.) 
made the following 

ORDER OF REFERENCE TO A FULL BENcm.—We think that 
before a decision can be given on this matter a question must be 
disposed of by a Full Bench having regard to the Indian authori- 
ties and that question is this: 


“Ts a suit by a purchaser of land situate outside Madras for specific 
performance of a contract to sell made in Madras by parties resident therein, 
a suit for land within the meaning of clause (12) of the Letters Patent, and 
so not cognizable by the High Court in its Ordinary Onginal Civil Jurisdic- 
tion??? 


If English Law applied, it is quite clear that the Madras 
High Court would have jurisdiction, and that is not disputed. 

lt is said that the words in the Letters Patent make the 
position different under Indian Law. 

All the authorities are considered in the judgment of the 
learned trial Judge and we do not think it would assist the Full 
Bench to review them again. 

It is clearly necessary that an authoritative ruling on this 
point should be laid down by this Court. 








t0O.S.A. No 95 of 1926. 12th October, 1928, 
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T. M. Krishnaswami diyar (with him M. Subbaroya 
Aiyar and T. V. Viswanatha Aiyar) for appellants.— 
The question is whether the High Court can entertain a suit for 
specific performance of a contract made in Madras to sell land 
situate outside Madras (in Chittoor) when the defendants 
reside within its jurisdiction. Defendants 1 and 2 contracted to 
sell land. The other defendants are purchasers with notice. 
I contend that the High Court has jurisdiction since the con- 
tract was made and the defendants reside in Madras. Cl. (12) 
does not exclude the suit from the High Court's jurisdiction 
on the Original Side. It is not “suit for land” as contemplated 
by cl. (12). A suit for specific performance is an action in 
personam, : 


The English Law is the basis of the Indian Law. The 
action is one 4 personam and one that falls within the equitable 
jurisdiction. The Supreme Court which was established in 1801 
was a Court of Record and a Court of Equity. See Morley’s 
Digest, Vol. II, p. 588 at 614. para. 31 Ss. 8 and 9 of the 
Charter Ack provide that the Tigh Court is to havo all the 
jurisdiction of all the Courts abolished by that Act. 

Counsel then read ‘clauses (11). (12) and (19) of the 
Letters Patent and proceeded to explain the meaning of the 
term “suit for land.” It has been held that a sut for adminis- 
iration of an estate is not a suit for land—vide Avishnadoss 
Vithaldoss v. Ghanshamdoss and Narayatadoss,’ which is the case 
of a trustee administering lands situate outside Madras. To 
constitute a stut for land title to land must be directly affected. 
That is the test of a suit for land. There is no direct case of 
the Madras High Court under clause (12) to cover the present 
case. Vashvantrav Holkar v. Dadabhai Cursetj? held that 
a suit for specific performance of a contract of mortgage was 
not a suit for land. India Spütning and Weaving Co., Ltd. v. 
Climar Industrial Syndicate ' held that Yashvantray Holkar v. 
Dadabhai Cursels® was wrong. But Hatimbhai Hassanally v, 
Framrog Eduljcc held that Yashvantray Holkar v. Dadabhai 
Cursetji was right. Hunsray Morarjce v. Runchordas Dharsey’ 
is also in my favour. Counsel then cited The Delhi and London 
Bank v. Wordie, Kelle v. Fraser! and Sreenath Roy v. Cally 
Doss Ghose.® 














1 (1924) 49 M.L.J. 311 2 (1H) LL R 1EB 353 at 358 
3 (1925) 1.L R SOB 1 (EB) +1 (1927) I L R 51 B. 316 (FF B.) 
5 (1995) 7 Bom L.R 319 6. (1870) I L.R 1 C 249, 

7 (1877) LL.R. 2 C 415. 8 (1879) I.L.R. 5 C. 22. 
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‘` Ratanchand Dharamchand v Gobind Lal Dult? is based 
on Sreenath Roy v. Cally Doss Ghose. Juggodumba Dossee v. 
Puddomoney Dossce” approves of the ruling in Ramdhone Shaw 
ve: Nobumoncy Dossec.' That is the earliest case and it is in 
my favour Juggertauth Doss v Brijnath Doss held that a 
suit to recover-title deeds to immoveable property was not a suit 
for land. ' Land Mortyaye Bank v. Sudurudecn Ahmed held 
that a suit by a' vendor for specific performance was not a suit 
for land. This has been approved of in a later case in Nagendra 
Nath ‘Chowdhury v. Eraltgool Co., Ltd.* See also Kenti 
Chunder Pal Choudhry v. Kissory Mohin Roy.™ 

K. S. Krishnaswami Aiyangar (with him T. N. C. Srinivasa- 
chariar and T. Ramachandra Rao) for respondents.—The term 
“suit for land" must be construed without reference to the prin- 
ciples of equity. All the Judges in the Bombay Full Bench case 
Hetimbhai Hassanally v. Framros Eduljee* exclude considera- 
tion of equity As regarde what ig “a ouit fur lund,” there ae 
three views: « i 

(1) Suit for recovery of possession of land, that is the 
narrowest cofstruction. That prevailed in Bombay at first. See 
Yenkoba Balshet Kasar v. Rambhajt valad Arjun.'* But that 
has now been-rejected even by the Bombay High Court. 

(2) Suit relating to land either directly or indirectly or 
remotely and incidentally, that is the other extreme. I do not 
go so far. 

(3) The middle view, that is. a suit for the acquisition 
of ttle to or control over land. The Della and London Bank 
v. Wordie.” I adopt the view which has been upheld by all the 
High Courts 

Krishnadoss Vithtaldoss v. Ghanshamdoss and Narayana- 
doss rejects the first view.. A suit in which the relief results 
in the plaintiffs getting a title to land is a suit for land. The 
present case is one of this category. 

[Ramesam, J—No. If the plaintiff gets a decree for spe- 
cific performance he does not get any title, but only a right to 
gct a title to land. | : 

Almost all the cases go to the length of saying that 
the term means something more than a mere suit for recovery 











1 (1924) 49 M.L J. 311. 4 (1927) 1.L.R 51 B. 516 (FB). 
6 (1876) LL.R. 1 C. 249 at 263. 8 (1879) I.L.R. 5 C 82. 
9 (1921) IL R. 48 C. 882. 10 (1875) 15 Beng. L R. 318 


11. (1865) Bourke’s Reports, p 218 12 (1878) ILL R 4 C 322, 
13 (1892) I.L R 19 C 358 at 361. 14 (1922) 1.L.R. 49 C 670. 
13. (1887) IL R 19 C 361-N. lo (1872) 9 Bom. H.C.R. 12, 
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of land and I contend that a suit for specific performance of 
an agreement to sell land is certainly a suit for land. A suit 
relating to mortgage is one class. Another class is that in which 
the decree incidentally affects the title to land. The latter has 
been held to be not a suit for land, i.e., a suit for partnership 
accounts, administration of trusts, etc. The primary object to 
the suit must be considered. If the primary object is title to 
land, then it is a suit for land; but if the object is only money, 
then though land has to be sold, it is not a suit for land. 


Counsel then cited Nalum Lakshimikantham v. Krishnaswami 
Maudaliar," Sundara Bai Sahiba v. Tirumal Rao Sahib, The 
Oficial Assignee of Madras v. Ranaswami Atyangar,” Srini- 
vasa Atyatgar v. Cursuappa Chetti, Srinivasa Aiyangar v. 
Kannappa Chetti, Vaghosi v. Camaji and Harendra Lal Roy 
Chowdhuri v. Hari Dasi Debi. 


A suit for recovery of title deed has been held to be a suit 
for land. Zwulekabat v. Ebrahim Haji Vyedina.™ But Cal- 
cutta takes a contrary view. See Juggernauth Doss v. Brij- 
nath Doss. A suit for maintenance as charge upon land, Yesh- 
vadabai v Janardhan Raghunath Wartk,™ Bibee Jaun v. Meersa 
Mahommed Hadee™ (Case of foreclosure suit) and In the 
‘matter of the Petition of S. J. Leslie" (Suit for sale). 


These were held to be suits for land. Then with regard 
to specific performance cases, a suit by a purchaser is a suit 
for land, while a suit by a vendor for purchase money is not. 
This distinction is well marked and maintained throughout in 
the Calcutta cases. See Sreenath Roy v. Cally Doss Ghose, 
Ratanchand Dharamchand v. Gobind Lall Dutt? as to mort- 
gagce’s suits. Land Mortgage Bank v. Sudurudeen Ahmed" is 
a case of vendor’s suit for purchase money. The distinction is 
indicated in this case. Counsel then referred to Nagendra Nath 
Chowdhury v. Eraligool Company, Ltd.“ and Hista] Morariee 
v. Runchordas Dharsey." 








5 (1905) 7 Bom L.R. 319 8 (1879) I.L.R.5 C & 
9 (1921) I.L.R. 48 C. R82. 12 (1878) I L.R. 4 C. 322. 
13. (1892) I L.R. 19 C 358 14. (1922) I.L.R. 49 C 670. 


17 (1903) I.L.R. 27 M. 157 
18. (1909) I.L.R. 33 M 131: 20 M L.J. 103 

19 (1912) 23 M.L.J. 726 20 (1914) 26 M.L.J. 567. 

21. (1915) 30 M.L.J. 120. on appeal from 26 M.L.J. 567. 

22 (1904) I.L.R. 29 B. 249. 

23 (1914) L R. 41 LA. 110; I.L.R. 41 C 972 27 M.L.J. 80 (P.C). 
24 (1912) I.L R. 37 B. 494 25 (1923) 25 Bom L.R. 1172. 
26. 1 Ind Jurist (N.S.) 40. #7. (1872) 9 Beng. L.R. 171. 
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T. M. Krishnaswami Aiyar in reply explained Vaghojt 
Kuverji v. Camajyi Bomanji,? Sudamdih Coal Co., Lid. v. 
Empire Coal Co., Ltd.” and Harendra Lal Roy Chowdhurs v. 
Hari Dasi Debi.* Vaghojsi Kuverji v. Camajt Bomantjr refers 
to the equitable principles of English Law. The distinction be- 
tween Common Law Courts and Equity Courts is seen in British 
South Africa Co. v. Compala de Mocambique.” Wherever 
the Common Law Courts did not grant relief the Equity Courts 
assumed jurisdiction. The principle is accepted both in Vaghojs 
Kuverji v. Camaji Bomanjt* and Sudamdih Coal Co., Ltd. v. 
Empire Coal Co.,-Lid.* The term “suit for land” must be 
given only the limited construction I contend for. Sundara Bas 
Sahiba v. Tirumal Rao Sahib” is bad law. Naltm Lakshimi- 
kantham v. Krishnaswami Mudaliar'’ case of a mortgage action 
is not relevant. A specific performance suit stands entirely on 
a different footing. As regards jurisdiction it is not for one 
to show jurisdiction. The defendant must show want of jurisdic- 
tion. The effect of The Official Assignee of Madras v. Rama- 
swami Aiyangar’ would be to delete clause (12) of the Letters 
Patent and insert section 16, Civil Procedure Code, instead. 
Srinivasa Aiyangar v. Kannappa Chett is only a case of a 
local action, a common law remedy. In Krishnadoss Vithal- 
doss v. Ghanstamdoss Narayanadoss' Srinivasa Aiyangar, J., 
does not apply the direct definition which he himself gives. 


Hunsraj Morarji v. Rutchordas Dharsey and Ramdhone 
Shaw v. Nobtumoney Dossee™ are direct cases of purchases and 
the latter has not been dissented from. In Nagendra Nath Chow- 
dhury v. Eraligool Co., Ltd.’* it was wrongly assumed that a pur- 
chaser’s action had been decided whereas in fact it was not so. 
The cases of mortgagees are entirely different. Ina suit for land 
the plaintiff must be seeking to obtain a declaration regarding 
title to land. Equity jurisdiction has been conferred on the 
High Court. That is not cut down by the Letters Patent in 
actions in personam of which a suit for specific performance is 
one- =, “Ss 











1. (1924) 49 M.L.J. 311. 5 (1905) 7 Bom. L.R. 319 
11, (1865) 1 Bourke’s Reports, p. 21& 14. (1922) I.L.R. 49 C. 670, 
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The Court expressed the following 


OPINION. The Chief Justice—I have had the advantage of 
reading the judgment about to be pronounced by my brother 
Ramesam, and I entirely concur in it. I only add a few words 
of my own in order to bring out certain points which he has 
made with which I find myself in specific and emphatic agree- 
ment. 


The first is that our opinion is directed to a concrete and 
isolated case, that of a suit by a purchaser of land for specific 


performance against his vendor of the contract for the sale of 


land entered into by his vendor; and is not to be considered as 
containing fî» grémto analogies which can be usefully applied 
to such subject-matters as vendors’ suits for specific perform- 


ance, suits on mortgages, suits for maintenance, suits for the. 


wrongful removal of surface trees or subterranean coal. A 
number of decisions have been cited to us on these and kindred 
topics. Some of them I think to be wrong, others very doubt- 
ful, but of all of them it appears to me to be enough to say that 
MS tie cig | ei ee ei! .2 us and that our 
decision leaves future discussion on -ch questions entirely at 
large. 


Secondly, I am satisfied that a phrase like “suit for land”. 


can only be defined, if it has to be defined, by what logicians 
call “enumeration of categories,” as Mackay, J., forcibly point- 
ed out in the course of the argument. That is to say, that the 


legislature can only help us by setting out what it intends to be, 


included in the term “suits for land” and what excluded; a 
method of legislation which has been pursued not unsuccess- 
fully in the explanations and illustrations to many sections of 
Indian Acts. That has not been done here; and we are left 
to ourselves to fit the statutory words as best we can to each 
case as it comes before us. Such attempts as have been made 
to arrive at a definition on other lines have only resulted in 
prefixing an adverb to the words of the statute—the favourite 
one being “substantially” That seems to me merely to add an 
unnecessary task to our original one: the imponderable adverb 


“substantially” itself calls for a definition, a task more difficult. 


in my opinion than the definition of the actual words of the 


Letters Patent. The truth is that many Indian statutes fall into. 


one of two extremes. They sometimes thtow.at the Courts cryptic 
expressions without a word of explanation or illustration _ to 
show what was the reaf intention of the Legislature: and this 
is an instance. On the other hand, it sometimes passés Acts 
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which are obviously intended to deal with every conceivable 
case that can arise—which means of course every case that was 
present to the mind of the draftsman. The Limitation Act 
offers a striking example of both. The Act with all its 31 sec- 
tions and 183 articles has no specific article to deal with so 
obvious a case as that of a simple suit for debt. On the other 
hand into Article 183 it has introduced the term “revived” with- 
out a word of definition or explanation; the inevitable result has 
followed that the Indian Courts for half a century have been 
compelled to delve in venerable English reports to acquire learn- 


ing about writs of scire facias and the like, a task which ought /’ 


never to have been set them. 


Finally, I wish to make it clear that my decision is not 
based on any consideration that specific relief was as a matter 
of history administered by Courts of Equity and not Courts of 
Common Law in England, or even that in its essence and nature 
it was an equitable and not a legal remedy. These considera- 
tions do not seem to me to go to the root of the matter for this 
country, for the simple reason that here the remedy, whatever 
its origin be, is prescribed by statute But I do not think that 
the statute overrides one fundamental juridical distinction, which 
obtains in every organized community in the world: vis., that 
between decrees that affect the status of individuals, or bring 
about proprio vigore an immediate change in the ownership of 
property, and decrees which merely purport to compel the defend- 
ant to do or abstain from doing something which the Court 
orders. In the technical language of law, it is known as the 
distinction between actions i# rem and actions in personam; 
but the distinction, I think, is not technical, but hased as I have 
said on universally accepted juridical canons. 


_ I therefore agree that our answer should be that this is 
nat a suit for land. 


Ramesam, J—This appeal arises out of a suit for specific 
performance of a contract whereby defendants 1 and 2 agreed 
to convey to the plaintiff for a consideration of Rs. 55,000 their 
right, title and interest in Konasamudram village in the Karvet- 
nagar Zamindari and for other reliefs. 


_ The third defendant is a mortgagee of the suit properties 
and it was alleged that he also agreed to convey to the plaintiff 
his right over the suit properties. Defendants 4 to 6 were im- 
pleaded as subsequent purchasers of the properties with notice 
of agreement in favour of the plaintiff. .The-suit was filed on 


`~ 


y 
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the Original Side of the High Court. The village of Konasamud- 
ram is situated in the Chittoor District and is not within the 
limits of the ordinary original jurisdiction of the High Court. 
At the time of the trial a question was raised as to the jurisdic- 
tion of the Original Side to try the case. The jurisdiction of the 
Original Side turns upon the construction of clause (12) of the 
Letters Patent issued for the Madras High Court (28 and 29 
Vic., Chapter XV). Clause (12) empowers the High Court 


“to try and determine suits of every description, if, ın the case of suts for 


S land or other immovable property, such land or property shall be situated 


or in all other cases if the cause of action shall have ansen, either wholly 
or, in case the leave of the Court shall have been first obtained, in part, within 
the local limits of the ordinary onginal junsdiction of the said High 
Court, or if the defendant at the time of the commencement of the suit 
shall dwell or carry on business, or personally work for gain, within such 
hmits ’’ 


It is admitted that defendants 1 to 3 were residents of 
Madras at the time of the institution of the suit. The learned trial 
Judge came to the conclusion that the present swit was a suit 
for land within the meaning of clause (12) of the Letters Patent 
and as the land is not situated within the limits of the ordinary 
original jurisdiction he held that the suit did not lie and dismiss- 
ed it though he recorded also findings on other issues. The plain- 
tiff filed this appeal, which has been referred to a Full Bench by 


my Lord the Chief Justice and Madhavan Nair, J., having regard” 


to the Indian authorities. 


There is a very large hody of case-law on clause (12) of the 
Letters Patent and the construction of that clause has led to con- 
siderable diversity of opinion. There has been a conflict of 
opinion on the construction of the various parts of the clause 
and on their bearing on one another and also on the meaning of 
the expression “suits for land or other immovable property.’’ I 
will first deal with the question whether the present suit should 
be regarded as a suit for land or other immovable property. 
If this question is answered in the negative, then on anv view 
of the rest of the clause, the Original Side has jurisdiction to try 
the suit, for the defendants dwell or carry on business, or per- 
sonally work for gain, within the limits of the ordinary original 
jurisdiction. 

The case has been very exhaustively argued by the learned 
Advocates for the appellant and for the respondents and between 


them all the decisions of the Madras, Bombay and Calcutta High 
Courts bearing on clause-(12) and the Privy Council decisions 


F. B. 





Velliappa 
Chettłar 
v. 
Saha 
Govind 

Doss. 
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have been referred to and commented on before us. They range 
from Ranidhone Shaw v. Nobumoney Dosseé™ to Goculdas v. 
Chaganlal © decided last year (1927). An examination of these 
decisions shows that it is impossible to reconcile them even omit- 
ting those which expressly purport to differ from each other,— 
the attitude of the same Judge with reference to the expression 
“suit for land” sometimes varying according to the nature of the 
suit before him, the inclination being to give a wider meaning to 
the expression if it is a suit of one kind such as a suit on a mort- 


gage and to give a narrower meaning if the suit is of a somewhat | 
different category. In the case of other Judges the tendency has ~ 


been to give the widest possible meaning to the expression. 
Under such circumstances it is obvious that any attempt to define 
the term “suit for land or other immoveable property” on any 
general principles, that is, in abstract terms only, without refer- 
ence to concrète details, is bound to end in failure, and, however 
thoroughly one may analyse the discussion, the result is not 
likely to be more successful The very able and exhaustive 
judgments of Marten, C.J., and the other Judges in Hatimbhai 
Hassanally v Framroz Edtljee* illustrates this statement—a 
case heard by a Full Bench of seven Judges, two Judges dissent- 
ing in the final decision. I therefore prefer to take a different 
course of action in dealing with this case. I would eliminate 
those cases dealing with suits of a nature different from the one 
before me and would confine myself to suits for specific perform- 
ance only. For instance, I would not discuss cases relating to 
suits on mortgages. A suit for redemption may easily be con- 
sidered as a suit for land. A suit for foreclosure, though the 
primary object is to recover money, may also be described as a 
suit for land as there is a prayer for recovery of land by reason 
of the foreclosure, but greater difficulty arises if it is a suit for 
sale; though the Court may have to sell the land, what the plain- 
tiff recovers is always money and it is difficult to describe the 
suit as one for land; and yet after the definition of ‘mortgage’ 
in the Transfer of Property Act, one may say that every mort- 
gage is a transfer of an interest in immovable property and an 
action on a mortgage, even where its object is to recover money 
by sale, is really a mode of reducing that interest in immovable 
property to enjoyment. 1 do not propose to consider which 
is the correct view as between these two conflicting views The 
early decision of the Madras High Court in Nalum Lakshimi- 





4 (1927) IL R 51 B. 516 (FB.). 11 (1865) 1 Bourke’s Reports, p 218 
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kantham v. Krislnaswanis Mudaliar™ and the decisions in [dia 
Spinning and Weaving Co., Ltd. v. Climax Industrial Syndi- 
cate’ and Hatimbhai Hassatally v. Framrog Eduljee* and the 
case in In the matter of the Petition of S. J. Leslie need not 
:herefore be considered. Similarly the decision in Juggodumba 
Dossee v. Puddomoney Dossee,® where the suit related to a 
trust and the plaintiffs, alleging that the defendant committed 
breaches of trust, prayed for the establishment of their right 
as joint trustees and for the settlement of a scheme, does not 
come in for discussion here. So also The Delhi and London 

atk v. Wordie,’ Goculdas v. Chaganlal? and Krishnadoss v. 
pion In the case of Kellie v. Fraser’ the suit was 

e to file an award, the award covering landed property out- 
side Calcutta. In Juggerntauth Doss v. Brijtath Doss’? and 
Zulekabai v. Ebrahim Haji Vyedina™ the suits were merely 
to recover title-deeds. In the following group of cases though 
the suit was not actually for recovering land, an issue regard- 
ing title to the land or some interest in it had to be considered 
for giving the relief. In The Official Assignee of Madras v. 
Ramaswami Atyangar’ the suit was to avoid an encumbrance 
on the land. In Srinivasa Aiyangar v. Cunniappa Chetty* the 
suit was for the recovery of damages for trees cut and carried 
away from plaintiff’s casuarina plantation, the title to the planta- 
tion being in question. Under the General Clauses Act X of 
1897 (clause 25 of section 3) “immoveable property” includes 
land, benefits to arise out of land and things attached to the earth 
or permanently fastened to anything attached to the earth. The 
suit for trees in Srinivasa Atyangar v. Cunntappa Chetty may 
>e considered as a suit for immoveable property. This was affirm- 
ed in Srinivasa Atyangar v. Kannappa Chetty.” In Sudamdth 
Coal Co., Lid. v. Empire Coal Co., Ltd.™ the suit was for com- 
pensation for wrongful cutting and removal of coal. In Vaghoji 
v. Camaji™ the suit was for a declaration of the plaintiff’s 
tight to Talao and for an injunction. In Pranlal v. Gociuldas** 
the suit was for declaring the priority of one mortgage over 
another. Therefore the above group of cases beginning with 
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The Official Assignee of Madras v. Ramaswami Aiyangar® do A 
not call for any consideration. In Sundara Bai Sahiba v. Tirumal 
Rao Sahib and Yeshvadabai v. Jatardhan™ the suits were for 
maintenance seeking to make it a charge on land within the limits 
of the original jurisdiction but the defendant was not a resident 
within the said limits. On the ground that the suits far main- 
tenance were suits for land the suits were decreed. It is notice- 
able that these two cases are in one sense the con- 
verse of most other decisions on the subject; whereas, 
in other cases, the defendant raised the plea that the 
suit is one for land and therefore the suit does no 
lie, the land being outside the limits of the origin 
side, in these two suits, it was the plaintiffs that contended that 
suit was one for land, the land being within the limits of the ori- 
ginal jurisdiction, and it was the defendant that contended that 
the suit was not one for land. The suits being for maintenance, 
one feels somewhat inclined to help the plaintiff and this may 
explain the result in these two decisions though it seems to me 
that the decisions may be put on another ground. To call a 
suit for maintenance a suit for land because an item of land is 
sought to be charged though there is no dispute as to the title 
seems to me to strain the expression too far. The case might 
have been put on the ground that part of the cause of action 
arose within the limits of the original side jurisdiction because 
a land within such limits was soyght to be charged and that 
being so, the suits could be filed on the original side with leave 
of the Court. I would agree with the conclusion in these two 
cases on this ground but not on the ground that the suits were 
for land. But I would not further utilise these cases for the 
purpose of this present discussion. There now remain the cases 
dealing with suits for specific performance. 

The earliest of these cases is the case in Ramdhone Shaw 
v. Nobumoney Dossee, decided in 1865. This was referred 
to with approval by Markby and Pontifex, JJ., in Juggodwmba 
Dossee v. Puddomoney Dossee, and it was mentioned in answer 
to a question of Garth, C.J.. in The Delhi and London Bank v. 
Wordie,° and it was considered to be good law by Kennedy, J., 
in Kellie v. Fraser.” It was cited before Pontifex, J., in Sree- 
Nath Roy v. Cally Doss Ghose” There the suit was originally 
for specific performance of an agreement to execute a mortgage, 

6. (1876) I.L.R. 1 C. 249 7 (1877) I.L.R. 2 C 445 
8 (1879) I L.R 5C. & 10 (1875) 15 Beng. L.R. 318 at 329 
11. (1865) 1 Bourke’s Reports, p 218 


18. (1909) I.L.R. 33 M. 131: 20 M.L.J. 103. 19, (1912) 23 MLJ 726. 
25. (1923) 25 Bom.L.R. 1172 
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but at the trial the plaintiff’s counsel was content with a decree 
for money and did not ask for any order for specific perform- 
ance. In spite of this, it was held that the suit did not lie. 
Pontifex, J., gives no reasons for not following the case in Ram- 
dhone Shaw v. Nobumoney Dossee.* I am inclined to dissent 
from this case. The same result as in Ramdhone Shaw v. Nobu- 
money Dossee ™ was arrived at in His Highness Shrimant Maha- 
raj Yashvanirav Holkar v. Dadabhat Cursetji Ashburner? It 
is frue that this was dissented from in The India Spinning and 
Weaving Co., Lid. v. Chimay Industrial Syndicate,’ but it was 
approved in Hatimbhat Hassanally v. Framroz Eduljee* and in 
Hyinsraj v. Runchordas, which was also a suit for specific per- 
formance. The cases in Land Morigage Bank v. Suduriudeen 
Alnned™ and Nagendra Nath Chowdhury v. Eraligool Co., Lid. 
which were vendor’s suits for specific performance, and in Ratai- 
chand Dharamchand v. Gobind Lall Dutt, which was a creditor’s 
suit for specific performance of an agreement to mortgage, do 
not help us very much. E 


I may observe that in a suit for specific performance the 
decree is primarily addressed to the defendant; that is, the Court 
acts #1 personam—which a Court of Equity is always entitled 
to do. Though the land may be described in the conveyance it 
is not going to be touched even in the execution of the decree 
as in the case of a decree for sale on a mortgage, nor does any 
issue as to the title to the land arise in such a suit. These are 
strong considerations for holding that a suit for specific perform- 
ance is not a suit for land. 


In the result, I would answer the reference by holding that 
the suit is not a suit for land. 


Odgers, J.—I entirely agree with the two judgments just 
delivered by my Lord and my brother Ramesam. The difficulty 
or one may say, the impossibility of a definition of a “suit for 
land” has been commented on over and over again, and in my 
opinion no definition expressed in general words can possibly be 
satisfactory in the sense of covering every case which may arise. 
The only method is to see if the facts of any particular case fall 
within the meaning of the words; so the question in this case 
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must in my view be decided with reference to the essential nature 


-of the remedy sought. As my Lord has pointed out, it may 


be unsafe to apply wholesale the doctrines of the English Courts 
of Equity to a suit for specific performance in this country where 
the law on the subject has been codified, but this codification does 
not and cannot destroy the essential nature of this remedy, ie, 
that it acts in personam and not in rem. Once this fundamental 
distinction is grasped, it appears to me unarguable that a suit for 
specific performance is a “suit for land.’’ Therefore the suit 
in question is not a suit for land. 


Venkatasubba Rao, JI agree that a suit by a purchaser of ' 
Jands for specific performance of a contract to sell is not a suit 
for land. The reference to the Full Bench, as worded, raises 
another difficult question, but it is unnecessary to deal with it 
on account of the view we have taken that the suit in question is 
not a suit for land. 


The expression “suit for land” has given rise to conflicting 
views and has been, from time to time, the subject of numerous 
decisions. Some Judges have construed the words as meaning 

“suits relating to or concerning land.” It seems to me that this 
construction, at any rate, is no longer open to the Indian Courts, 
having regard to two decisions of the Privy Council, which must 
be deemed to have held that administration suits are not suits 
for land. Benode Behari Bose v. Nistarini Dass™ and Srinivasa 
Moorthy v. Venkata Varada Atyangar.* That this is the effect 
of these two cases is assumed at least in three rulings, one of 
Bombay and two of Madras (Hattmbhai Hassanally v. Framros 
Eduljee,* Krishnadoss v. Ghanshamdoss' and Amir Bi v. Abdul 
Rahim Sahib™). Now, where in a suit for administration, land 
is involved, it is in a sense “a suit relating to or concerning 
land”; but such a suit has now been authoritatively held not to 
be a suit for land. 


Hopsa reluctant one may be to define the term “suit for 
land,” it is impossible to answer the reference without attempt- 
ing some kind of definition. I shall not discuss the point, for it 
has been discussed threadbare, but I shall content myself with 
stating that, in my opinion, a suit is not a suit for land, unless 





1. (1924) 49 M L.J 311 4 (1927) I-LR 51 Bom. 516 (F.B). 
32. (1905) L.R. 32 IA 193; IL.R 33 C 180 15 MLJ 331 (P.C). 


33 (1911) LR 38 IA 129: ILL.R. 34 M 257:21 MLJ 669 P.C). 
34. (1928) 55 M L.J. 266. 
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the decision in that suit primarily involves title to, or primarily 
affects possession of, land. Applying this test, I am satisfied 
that the present suit is not a suit for land. 


I may take occasion to point out that the conflict in regard 
to clause (12) of the Letters Patent covers a very wide field. It 
is not confined to the expression “suits for land ” I shall indicate 
briefly the points respecting which there has been this wide 
diversity of judicial opinion. Firstly, on the interpretation of 
the words “suits for land” not only have different Courts taken 
different views, but a consistent view has not always been taken 
even by the same Court. Secondly, is the last alternative of 
cl. (12) beginning with the words “‘or if the defendant at the time 
of the commencement,” a separate alternative, or, is it dependent 
on the earlier alternative, beginning with the words “or in all 
other cases’? See Hatiimbhat Hassanally v. Framros Eduljee.* 
Some learned Judges have held that the final alternative is a sepa- 
rate alternative With what result? Even when it is held that a 
suit is.a suit for land and the property is wholly outside, still the 
Court can entertain the suit on the ground that the defendant 
dwells, etc., within the local limits of its, jurisdiction. Thirdly, 
does the clause “in case the leave of the Court shall have been first 
obtained,” which has been compendiously described as the enlarg- 
ing clause, apply only to the cause of action in all other suits than 
those for land? (See the judgment of Kemp, J., in Hatimbhat 
Hassanally v. Framrog Edidjee*). Fourthly, some. learned 
Judges have gone the length of holding that even where a suit is 
held to be a suit for land, the Court has jurisdiction, if it can 
enforce its decree, by the personal obedience of the defendant 
resident within its local limits. This power is supposed to rest 
upon what is termed the equity, jurisdiction of the Court., 


I have set forth in some detail the wide divergence of 
opinion in regard to this clause with the object of drawing 
attention to the necessity of recasting the section, for, as Marten, 
C.J., points out in Hatimbhat Hassanally v. Framros Eduljee,* 
uncertainty on a matter of such importance as jurisdiction, is 
liable to lead to serious results . 


Mackay, J.—In a suit for specific performance of a contract 
to sell relief is giver by ordering the person who contracted to 
sell to do the act which he is under an obligation, a duty en- 
forceable by law, to do: that is to say, in the case of a contract 


n ~ —_— —— 1 —__—. - = 
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to sell land, to execute a conveyance. If the person against 
whom a decree for the specific performance of the contract has 
been made has had an opportunity of obeying the decree and 
has wilfully failed to do so, the decree may be enforced by his 
detention in the civil prison or by the attachment of his pro- 
perty or by both. Since, in the case proposed, the parties who 
contracted to sell are resident in Madras, a decree if passed 
might be enforced in this manner. If the decree is not obey- 
ed, the Court may, in lieu of or in addition to these processes, 
direct that the act required to be done may be done by a person 
appointed by Court, on the charges of the judgment-debtor. 


The judgment-debtor may have an imperfect title or no 
title at all. Except so far as provided by section 18 of the 
Specific Relief Act, the Court goes no further. It does not 
investigate or adjudicate on the title conveyed. It compels the 
performance of an obligation: it acts as a Court of Equity on 
the conscience. The person contracting to sell may prove to 
be unwilling ot unable to deliver possession. With that the 
Court has no concern. The purchaser having obtained his con- 
veyance has, if he finds it necessary, to litigate, whether it be as 
to title or as to possession, in the local Court of competent juris- 
diction, in this case a Court in the District of Chittoor, in which 
the land is situate. Neither title nor possession is in question in a 
suit for specific performance, although the decree directs that such 
title as is in the judgment-debtor be conveyed. 

A suit for specific performance is a suit “in personam’: a suit 
for land is an action “in rem.” They are “toto coelo’’ apart: they 
belong to different jurisdictions which are now no doubt fused. 
The object of clause (12) of the Letters Patent is to bar the 
ordinary original civil jurisdiction of the High Court as to 
actions in rem, when the land is situate outside Madras; it does 
not bar the jurisdiction as to suits in personam. The word 
“for” which has occasioned all the difficulty is the same in 
each case, but a suit for specific performance is not merely in 
its history but in its nature distinct from a suit for land. That 
the present suit is concerned with the passing of title to land 
is a mere accident. 

In my opinion, therefore, a suit for specific performance 
of a contract to sell land without the ordinary original civil 
jurisdiction of the High Court, when the parties are resident in 
Madras and amenable to the enforcement of a decree tm per- 
Sonam, is not a suit for land and the High Court has cognizance 
in its ordinary original civil jurisdiction. 


ee 


on 


Lvu] THE MADRAS LAW JOURNAL REPORTS. 205 


I would be guilty of repetition, if I added anything further 
to the judgments which have just been delivered. 


N.S. Reference answered in the negative. 





PRIVY COUNCIL. 


[On 7 peal from the Court of the Judicial Commissioner of 
f the Central Provinces. ] 


\ _-RESENT:—Lorp SHAW, LORD CARSON AND SIR LANCELOT 
S «DERSON. ` 


{ 
Ramji Patel .. Appellant* (Plf.) 
v. 
Rao Kishoresingh .. Respondent (Deft.). 


Civ Procedure Code (V of 1908), S 100—Finding of fact erroneons— 
Interference witt—Jurisdiction in Second Appeal—Evidence in support of 
findmg—E.xistence of—Effect—Specfic Relief Act—Ss 12 (c) and 21 (a)— 
Contract to sell inmnoveable property—Specific performance of—Decree for 
—Validity—Finding that compensation in money would be adequate rehef 
to plointif—Effect—Compensation not recoverable though awarded—Right 
to specific performance in case of—S 12 (d) of Specific Relief Act—Effect— 
S 12, Exrplanation—Presémption wider—Rebuttal of—Finding that com- 
pensation m money wouk be adequate relief if amounts to a 


An crroneous finding of fact is a different thing from an error or 
defect in procedure, and there ıs no jurisdiction to entertain a second 
appeal on the ground of an erroneous finding of fact, however gross or 
inexcusable the error may seem to be, provided the first Appellate Court 
had before it evidence proper for its consideration in support of the 
finding: 

In a suit for the specific performance of an agreemen* by the defendant 
to sell to the plaintiff a portion of the property, which was the subject- 
matter of a then pending Prvy Council appeal by the defendant, in the 
event of his succeeding in the appeal in consideration of a sum of money 
advanced to him by the plaintiff for the purposes of the said appeal, the 
first Appellate Court found (1) that the value of the property at the 
time of the agreement was not more than was admitted by the plaintiff, 
vis, Rs 9,000; (2) that the bargain was not extortionate, that it was not 
even harsh, but that it was fair, and (3) that compensation in money was 
an adequate relief to the plaintiff And there was ample evidence in sup- 
port of the findings of the first Appellate Court which was proper for 
its consideration. 


Held, that the findings of the first Appellate Court were binding and 
conclusive and could not be interfered with in the second appeal 


Where, in a snit for specific performance of a contract to sell immove- 
able property, the Courts below found that compensation in money was 
an adequate relief to the plaintiff, but nevertheless decreed specific per- 
formance of the contract, held that, in view of the express provisions con- 
tained in Ss 12 (c) and 21 (a) of the Specific Relief Act, a decree for 
specific performance of the contract should not have been made. 





*P.C. Appeal No 82 of 1927. Sth May, 1929. 
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- The presumption referred to in the Explanation to S 12 of the Specific 
Relief Act 13 rebutted by proof and finding that the breach of the con- 
tract can be adequately relieved by compensation in money. 

Proof that any pecuniary compensation that may be awarded for 
breach of a contract to sell property cannot be recovered affords, under 
S 12 (d) of the Specific Relief Act, a good ground for obtaining a decree 
for specific performance. 

Appeal No. 82 of 1927 from a judgment and decree of the 
Court of the Judicial Commissioner, Central Provinces (Messrs. 
Findlay and Prideaux), dated the 22nd August, 1925, which 
reversed a judgment and decree of the District Judge of Nimar, 
dated the 8th May, 1924, and restored a judgment and decret 


of. the Court of the Subordinate Judge of Khandwa, dated the .. 


20th November, 1923. 

The material facts of the case appear sufficiently from 
their Lordships’ judgment. 

The main questions for determination on the appeal to His 
Majesty in Council were—(1) Whether in second appeal the 
learned Judicial Commissioners had power to reverse findings 
of fact of the Lower Appellate Court (Court of the District 
Judge); and (2) whether the appellant was entitled to specifi- 
cally enforce against the respondent an agreement, dated the 
11th November, 1912 for sale of a village called Khedi 

Dunne, K.C. and Parikh for appellant. 

Kyffin for respondent. 

Dine, K.C.—Section 100 of the Civil Procedure Code res- 
trict# the grounds upon which the second Appellate Court could 
disturb the judgment of the first Appellate Court: see section 101 
and Mussummat Durga Choudhrain v. Jawahir Singh Choudhri.2 
The finding of the District Judge that the agreement was 
not hard and unconscionable bargain was binding upon the 
learned Judicial Commissioners. 

As to cases when specific performance of a contract should 
be enforced, see the Specific Relief Act, 1877, Chapter IT, sec- 
tions 12, et seg. Under the “Explanation” to section 12 of the 
Act there is a presumption that in case of a contract to transfer 
immoveable property mere compensation in money would not 
afford an adequate relief to the party aggrieved and the Court 
should not ordinarily refuse specific performance. There is a 
prima facie presumption created by the “Explanation.” 

[Sir Lancelot Sanderson.—There is no suggestion that 
there was no evidence to justify the District Judges finding 
that damages were an adequate relief to the plaintiff. ] 

a 2 i 1. (1890) L.R. 17 GA. 122 
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A presumption can only be rebutted by proof. There is not 
a particle of evidence here in support of the finding of the Dis- 
trict Judge. The Act expressly provides that it must be proved 
that compensation would he an adequate relief in case of a 
contract to sell immoveable property. Refers to illustrations 
to clause (c) of section 12. 


[Sir Lancelot Sanderson What sort of proof do you ex- 
pect?] 

The “Explanation” positively requires that there must be 
sọme kind of proof. 

Parikh followed, and referred to section 19 of the Act. 


Kyffin for respondent.—In view of the District Judge’s 
finding that compensation in money was an adequate relief, spe- 
cific performance was rightly refused. The Court had no power 
to make a decree for specific performance, even in the alternative. 


The finding of the District Judge that the bargain was not a 
harsh and extortionate one is bad in law. , 

9th May, 1929. Their Lordships’ judgment was delivered 
by 

Sm LANCELOT SANDERSON.—This is an appeal by the plain- 
tiff in the suit from a decree of the Court of the Judicial Com- 
missioner, Central Provinces, setting aside a decree of the Dis- 
trict Judge, Nimar. The date of the first mentioned decree 
was 22nd August, 1925, and the date of the second mentioned 
—namely, that of the District Judge—was the 8th May, 1924. 


In 1908 the defendant-respondent had instituted a suit 
against two widows to recover possession of an estate known 
as the Bhamgarh Zamindari, and after having obtained a decree 
in his favour, that decree was reversed by the Court of the 
Judicial Commissioner. He desired to prosecute an appeal to 
His Majesty in Council, and to enable him to do so he had to 
raise money. He entered into an agreement with the plaintiff 
on the 11th November, 1912, with regard to the advance of the 
sum of Rs. 5,000 by the plaintiff on the terms therein mentioned. 
The agreement was as follows :— 

“I have brought from you Rs 5,000 (in words five thousand cash) in 
order to file my appeal to the Privy Council, and at this time I am very 
badly in need of this amount, because if you do not pay me the amount 
now, it will be extremely difficult for me to file the appeal Therefore I 
lay down in writing and bind myself by this agreement that when I may 
wmn my case in the Privy Council in England and a decree may be passed 
in my fayour, I shall at once sell, in lieu of this amount, the full sixteen 


anna proprietary rights of mauza Khedi out of my villages, Settlement 
No. 387, tahsil Harsud, district Nimar, area 3,030 87, Government demand 
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Rs 125, with all rights, under a duly registered sale-deed and put you in 
possession of the mauza. If I fail to do so, you may take possession of 
the mauza and get a sale-deed duly executed through a Civil Court If 
unfortunately the decree be not passed in my favour and the case decided 
against me, I shall pay interest at eight annas per cent per mensem on this 
amount from the date of the decision of appeal, and execute a separate bond 
tor the same agreeing to pay the amount by instalments. I shall not raisc 
any objection And on winning the case, I shall execute a sale-deed o 
mauza Khedi, tahsil Harsud, ın lieu of this amount, without fail Therefore 
I have executed this deed of agreement with my free will and pleasure on 
receiving the amount in cash It is true It may remain as a record and 
be of use when necessary.’’ 


Shortly stated, the facts are that he won his case before the 
Judicial Committee of the Privy Council, which allowed his 
appeal; and that he refused to carry out the agreement above 
quoted; hence the present suit. 


The remedy sought by the plaint was for a decree as follows: 
(a) Ordering the defendant to execute properly a registered sale- 
deed conveying validly to the plaintiff his entire interest, consisting of 
16 annas, in mauza Khedi as descnbed in hst A herewith attached, with all 
rights appurtenant thereto and to deliver possession of the same to the 
plaintiff. E 
‘‘(b) It is also prayed in the alternative that if the Court does not 
think fit to grant the above relief to this plaintiff for any reason, the 
Court be pleased to order the defendant to refund the sum of Rs 5,000, 
with interest at 2 per cent per month on it, from the date of agreement till 
realization, plur such amount hy way of compensation to the plaintiff for 
the loss of the immovable property which he will thus suffer. 
(c) The plaintiff prays for his costs of the suit and such other relicf 
as the Court thinks fit ’’ 
.The defendant pleaded that the plaintiff was not entitled 
to a decree for specific performance for the following reasons:— 
“(1) That the village Khedi yields a profit of nearly Rs. 1,100 a 
year, and is now, and was at the time of the agreement worth not less 
than Rs. 20,000 
‘€(2) The distress and distracted state of mind which the defendant 
was in at the time of the agreement gave the plaintiff an unfair advantage 
to secure the village for one-fourth of its value The discretion to decree 
specific performance should not be caeicised in plaintiff’s favour under 
section 22, Specific Reliet Act. 
“(3) That there has been undue delay in bringing the suit 
(4) That the plaintiff himself, after the decision of the Privy 
Council appeal, agreed to take the money with interest instead of the 
village, and thereby induced the defendant to deposit part of the money 
with Gopal Rao and his son, for payment to plaintiff, and to agree to the 
plaintiff’s retaining Rs 1,161 as stated above The plaintiff 1s estopped from 
claiming specific performance.’’ 
The suit on remand was tried by the learned Subordinate 


Judge of Khandwa, who declined to make a decree for specific 
performance. He held that the village of Khedi was worth at 
least Rs. 20,000, that the agreement entered into was highly 
speculative, that it was unfair and extortionate, and he made a 


Lyi] THE MADRAS LAW JOURNAL REPORTS. 209 


decree in favour of the plaintiff for Rs. 10,000, with interest at 
the rate of 6 per cent. per annum as stated in the decree. The 
plaintiff appealed to the learned District Judge, who held that 
the defendant was in serious money difficulties and was dis- 
tressed in mind at the time the agreement of the 11th Novem- 
ber, 1912, was made, but that he was not overwhelmed by dis- 
tress, that the value of the village Khedi at the date of the said 
agreement had not been proved to be more than was admitted 
by the plaintiff, vis., Rs. 9,000, that the bargain was not extor- 
.,tionate, that the trial Court was wrong in holding that the defend- 
ant had been imposed upon by the plaintiff and his supposed 
confederates, and that the trial Court was wrong in refusing 
specific performance. i 


Accordingly the learned District Judge made a decree for 
specific performance, and he directed that the defendant should 
execute a sale-deed conveying the village Khedi to the plaintiff. 


It is necessary to refer to two other findings of the learned 
District Judge, vis., (1) that damages would have been an ade- 


quate relief to the plaintiff, and (2) that such damages should 
be Rs. 20,000. 


In dealing with this question the learned Judge referred to 


the ninth ground of the appeal in his Court, which was as 
follows:— 


“That it should have been held that under the circumstances of the 
case damages was not an adequate relicf to the plaintiff, and that at any 
rate the damages awarded by the Lower Court are grossly inadequate ’’ 


The learned District Judge in this respect said as follows:— 

“No special damages have becn proved by the plaintiff. He simply 
tuvested money, and a return of moncy should normally be sufficient It 
is not shown that he bad any pressing need for land. On the contrary, from 
the very nature of the contract it is evident that there was no hurry at all, 
and that not only might plaintiff fail to get the land, but in any case he 
could not expect to get it for several years Indeed, the only reason for 
sisting upon specific performance is that the value of the village now is 
probably more than the money advanced plus reasonable interest. Plaintiff 
can certamly say that he took a risk and that he should be compensated 
for such risk. But compensation could be given in money This ground 
of appeal must fail ’’ : 

In their Lordships’ opinion, the learned District Judge came 
to a clear finding that compensation in money was an adequate 
relief to the plaintiff, and having regard to the provisions con- 
tained in the material sections of the Specific Relief Act (I of 
1877), to which reference will presently be made, it is diffi- 
cult to understand how the learned Judge came to make a decree 
for specific performance of the contract in view of the above- 
mentioned finding. 


R—27 
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On the hearing of the appeal before this Board it was 
admitted by the learned counsel for the plaintiff that he was 
bound by the above-mentioned finding unless he could show that 
there was no evidence in support thereof, and he argued that 
there was no such evidence. 

It will be convenient to dispose of this question at once. 

Their Lordships are of opinion that there was evidence; 
the nature of the transaction, the terms of the agreement itself, 
and the other matters mentioned by the learned District Judge 
in the passage of his judgment, already cited, are sufficient to / 
show that there was evidence on which the learned District Judge 
could properly arrive at the abovementioned finding. In their 
Lordships’ opinion, therefore, it must be taken for the purposes 
of this appeal that compensation in money was an adequate 
relief to the plaintiff for the non-performance of the contract by 
the defendant, and that the amount of such compensation should 
be Rs. 20,000. 

The defendant appealed to the Court of the Judicial Com- 
missioner, and the appeal was heard by the Judicial Commis- 
sioner and the Additional Judicial Commissioner. 

The learned Judicial Commissioners on the hearing of the 
appeal entered into the consideration of questions which were 
not open to them having regard to the findings of the District 
Judge and the provisions of sections 100 and 101 of the Civil 
Procedure Code (V of 1908). 

The sections are as follows:— oH 

“100 —(1) Save where otherwise capressly provided im the body of 
this Code or by any other law for the time being in force, an appeal shall 
lie to the High Court from’ every decrce passed in appeal by any Court 
subordinate to a High Court, on any of the following grounds, namely— 

(a) the decision being contrary to law or to some usage having the 

force of law; 

(b) the decision having failed to determine some material issue’ of 

law or usage having the force of law; 

(c) a substantial error or ‘defect in the procedure provided by this 

Code or by any other law for the time being in force, which 
may possibly have produced error or defect in the decision of 
the case upon the merits. 

“*(2) An appeal may lie under this section from an appellate decree 
Passed ex parte 

‘101 No second appeal shall he cacept on the grounds mentioned in 
Section 100.’’ 


With reference to these sections their Lordships find it neces- 
sary once more to refer to the well-known passage in the judg- 
iment of Lord Macnaghten in Mussununat Durga Choudhrain v. 
Jawahir Singh Chandhri which dealt with the material sections 
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relating to second appeals in the Code of Civil Procedure, 1882. 
The passage is as follows:— , 

OS Gah wads It ıs enough in the present case to say that an erroneous 
finding of fact 1s a different thing from an error or defect in procedure, and 
that there is no jurisdiction to entertain a second appeal on the ground 
of an crroncous finding of fact, however gross or inexcusable the crror 
may seem to be Where there is no error or defect in the procedure, the 
finding of the First Appellate Court upon a question of fact is final, if that 
Court had before it evidence proper ior its consideration in support of 
the finding ’’ 


The provisions of the above-mentioned sections of the Code 
of 1908 and the above-mentioned ruling, which is applicable to 
the present Code, were disregarded in the present case. 

As, for instance, the first Appellate Court held that the 
value of the property at the time of the agreement in 1912 was 
not more than was admitted by the plaintiff, vis., Rs. 9,000. The 
Judicial Commissioners did not accept this finding of fact, but 
they held on the evidence that in 1912 the value of the village 
was not far below Rs. 20,000. 

Again, the first Appellate Court held that the bargain was 
not extortionate, that it was not even harsh, but that it was 
fair. 

The Judicial Commissioners held that it was a hard and 
unconscionable bargain, of which specific performance should 
be refused. 

It was not open to the Court of the Judicial Commissioner 
to interfere with either of the above-mentioned findings of fact 
of the first Appellate Court, inasmuch as there was ample evi- 
dence in support of the findings of the first Appellate Court 
which was proper for its consideration. . 

For these reasons alone the judgment of the Court of the 
Judicial Commissioner cannot be supported. 

There is, however, a further difficulty in the way of sup- 
porting the judgment of the Court of the Judicial Commissioner. 
The Judicial Commissioners agreed with the first Appellate Court 
in the finding that compensation in money was an adequate 
relief to the plaintiff, and they further held that the value of the 
village was not far below Rs. 20,000 in 1912, the date of the 
agreement. 

Yet the decree of the Court of the Judicial Commissioner 
was not for Rs. 20,000, as would have been expected, but a sum 
of Rs. 11,555-134 only was awarded. 

Their Lordships understand that this sum was arrived at 
on the basis that the agreement was a hard and unconscionable 
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bargain, and that the plaintiff was entitled to no more than a 
return of the money advanced by him, together with interest 
thereon. 

It has already been mentioned that it was not open to the 
Court of the Judicial Commissioner to disturb the finding of the 
first Appellate Court that the agreement was not harsh or 
extortionate, and that it was a fair bargain. 

It is obvious, therefore, that the judgment and decree of 
the Court of the Judicial Commissioner should not be allowed 
to stand. 

It remains to consider what is the proper decree on the 
facts of this case. 

In view of the finding of the first Appellate Court it must 
be taken that the agreement of the 11th November, 1912, was 
not extortionate, harsh or unconscionable, and that it was a valid 
and binding agreement. It is clear that the defendant com- 
mitted a breach of the agreement by his failure to carry out 
the terms théreof, when his appeal to the Judicial Committee of 
the Privy Council, referred to in the agreement, was successful. 
The only other question is to what relief was the plaintiff entitled 
in the suit? 

It was found, as already mentioned by the learned District 
Judge, that compensation in money was an adequate relief to 
the plaintiff, and this finding was affirmed by the Court of he 
Judicial Commissioner. 


Their Lordships have already stated that there was evidence 
before the learned District Judge, who was the first Appellate 
Court, which would entitle him to arrive at such a finding. 


Consequently it must be taken for the purpose of this appeal 
that the above-mentioned finding stands. Their Lordships desire 
to add that they see no reason for thinking that the finding of 
the Courts in India in this respect was in any way incorrect. 


The material provisions of the Specific Relief Act (I 
of 1877) are sections 12 (c) (d) and the Explanation thereto, 
19, 21 (a) and 22 and are as follows :— 


12, Except as otherwise provided in this Chapter, the specific per- 
formance of any contract may in the discretion of the Court be enforced—- 
tt (c) When the act agreed to be done is such that pecuniary com- 
pensation for its non-performance would not afford adequate relief; or 
“(d) when it is probable that pecuniary compensation cannot be got 
for the non-performance of the act agreed to be done 
(EXPLANATION —Unless and until the contrary is proved, the Court 
shall presume that the breach of a contract to transfer immoveable property 
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cannot be adequately relieved by compensation in money, and that the 
breach of a contract to transfer moveable property can be thus releved.’”’ 

‘19. Any person suing for the specific performance of a contract may 
also ask for compensation for ıts breach, either in addition to, or in sub- 
stitution for, such performance. 


“CTE in any such suit the Coure decides that specific performance ought 
not to be granted, but that there ıs a contract between the parties which 
has been broken by the defendant and that the plaintiff is entitled to com- 
pensation for that breach, it shall award him compensation accordingly. 

“Tf in amy such suit the Court decides that specific performance ought 
to be granted, but that it is not sufficient to satisfy the justice of the case, 
and that some compensation for breach of the contract should also be made 
to the plaintiff, it shall award him such compensation accordingly. 


"21. The following contracts cannot be specifically enforced —- 
(a) A contract for the non-performance of which compensation in 
money 1s an adequate relief. 


“22 The jurisdiction to decree specific performance is discretionary, 
and the Court ıs not bound to grant such relief merely because it is lawful 
to do so; but the discretion of the Court is not arbitrary, bur sound and 
reasonable, guided by judicial principles and capable of correction by a 
Court of Appeal 

“(The following are cases in which the Court may properly exercise a 
discretion not to decree specific performance '— E 

L Where the circumstances under which the contract is made are 
such as to give the plaintiff an unfair advantage over the defendant, 
though there may be no fraud or misrepresentation on the plain- 


tiff’s part.’’ 

Reliance was placed by the learned counsel for the plaintiff 
on the explanation to section 12, and urged that the learned 
District Judge was right in making a decree for specific perform- 
ance. 

The obvious answer is that in this case the presumption 
referred to in the explanation was rebutted because it was proved 
and found that the breach of the contract could be adequately 
relieved by compensation in money. 

It was further argued that it was probable that pecuniary 
compensation could not be got for the non-performance of the 
act agreed to be done, and that consequently the case fell within 
section 12 (d). 

This point, as far as their Lordships can discover, was not 
taken in the Courts in India, nor was it mentioned in the reasons 
set out in the plaintiff-appellant’s case on appeal to this Board. 


The learned counsel for the plaintiff was not able to draw 
their Lordships’ attention to any evidence which would justify 
them in holding that there is a probability that pecuniary com- 
pensation, if awarded, cannot be recovered. If there were any 
substance in this point, it would undoubtedly have been relied on 
by the plaintiff, because, if proved, it would have afforded a good 
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ground for obtaining the decree for specific performance which 
he desired. 

In view of the finding that compensation in money is an 
adequate relief to the plaintiff and in view of the express pro- 
visions contained in sections 12 (¢) and 21 (a), their Lordships 
are of opinion that a decree for specific performance of the con- 
tract should not be made. 

The decree, therefore, must be for compensation in money, 
and the only remaining question is one of amount. 

There is no difficulty in this respect. It is clear that at the 
date of the breach of the contract the value of the village was 
about Rs. 20,000, and the learned District Judge held that the 
amount of the “damages,” which he thought would have been 
an adequate relief, was Rs 20,000. 

The proper order, therefore, is that a decree in favour of 
the plaintiff should be made for Rs. 20,000, with interest thereon 
at the rate of 6 per cent. per annum until realisation. 

Consequeritly, their Lordships are of opinion that the plain- 
tiffs appeal should be allowed, and that the decrees of the 
Courts in India should be set aside except in so far as the said 
decrees relate to the payment of costs, that a decree should be 
made in favour of the plaintiff as above mentioned, that the 
defendant should pay the costs of this appeal, and that the order 
of the Court of the Judicial Commissioner as to payment of 
costs contained in the decree of the 22nd August, 1925, should 
stand, and they will humbly advise His Majesty accordingly. 


Solicitors for appellant: T. L. Wilson & Co. 
Solicitors for respondent: Valpy, Peckham & Chaplin. 
K.J.R. Appeal allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT:—MR. JUSTICE ODGERs. 


Lazar Fernando .. Petttioner* (Accused) 
v. 
Amirtham Fernando .. Respondent (Complainant). 


Obim Act (I of 1878)—Madras Abkart Act (I of 1886)—Right of 
private complamt 

There is no right of private complaint under the Opium Act or the 
Madras Abkari Act 





*Cr,M,P. No, 791 of 1928, 22nd February, 1929, 
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Petition praying that in the circumstances stated therein 
he High Court will be pleased to quash the proceedings of the 
Court of the Sub-Magistrate of Tuticorin in C.C. No. 322 
of 1928. 


K. S. Jayarama Aiyar and S. Nagaraja Aiyar for 
detitioner. 


K. Venkateraghavachariar for The Public Prosecutor on 
yehalf of the Crown. 


The Court made the following 

OrprER.—In this case the complainant, a brother of the 
ccused, has laid his complaint in the Court of the Sub-Magis- 
a of Tuticorin under section 55 of the Abkari Act and sec- 
ion 9 (c) and (d) of the Opium Act. The story is very short- 
y, that the accused was seen by the complainant and others going 
down towards the shore, where it is said he had a boat ready 
‘0 ship ganja and opium on board a vessel that was lying at the 
port of Tuticorin. The complainant and his party are said 
‘0 have arrested the accused. The former informed the Sub- 
[Inspector who arrived with two constables at about 1 o’clock 
in the morning and to whom the accused, who is said to have 
aad a sack with him, was handed over by the complainant and 
his party. Objection was taken that the provisions of both 
he Abkari and the Opium Acts prohibit prosecution by private 
individuals and that, therefore, the complainant had no locus 
stands to institute these proceedings as the police refused to 
interfere and referred the case as false, apparently believing 
chat the accused was beaten by the prosecution witnesses and 
the bundle of exciseable goods was foisted upon him while 
irunk, the prosecution witnesses as well as the accused being, 
n the opinion of the police, notorious smugglers. 


Now the question is whether there is any right of private 
complaint under these two Acts. As regards the Abkari Act, 
Madras Act I of 1886, there is a long series of sections in 
chap. VIII headed “Powers and Duties of Officers, etc.” For 
nstance, certain Abkari and Police officers may search and arrest 
(section 31), or enter and inspect premises (section 32), and 
he Collector or Magistrate may on information issue a warrant 
o search (section 30), any officer of the Abkari, Salt, Police, 
Land Revenue or Customs Departments or any other person 
july empowered may arrest (section 34). By all these sec- 
ions there is provided a special procedure, e.g., a preliminary 
mquiry before an Abkari Inspector who may summon witnesses 
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(section 40 following). The Abkari Inspector may forward a 
person in custody to a Magistrate and his report is to be treated 
as a coinplaint (section 50). Throughout the Act there is no 
mention of any private person having power to arrest. In fact, 
several sections provide that the person who is to take action 
should be not below a certain rank. Here there was of course 
no complaint by an Abkari Officer under section 50. We have 
the authority of a Bench of this Court in Kuppuswanu Naidu, In 
re` to the effect that, on an abkari offence, if a charge sheet is 
put in under the ordinary police procedure, the proceedings are 
not properly instituted, because they are not in accordance with 
the procedure to which I have referred contained in the Abkar’ 
Act. The learned Judges held that the accused person has tl . 
right to a special procedure regulating the course of the investi- 
gation and that, he having been denied this special procedure, he 
was placed under a considerable disability. They also held that 
the matter is governed by the provisions of the Abkari Act read 
with section 5.(2) of the Criminal Procedure Code, adding that 
there is a much more formal enquiry laid down under the Act 
than is laid down under the Criminal Procedure Code. The case 
in Lakshint Narasayya v. Narasimhachar may also be referred 
to. That was an insolvency offence specially provided for by 
the Presidency Towns Insolvency Act. It was there held that, 
as the offence is created by that Act and the Insolvency Court 
was constituted into a special tribunal to try that offence with 
a special procedure, the ordinary Criminal Procedure Code was 
not applicable. I think, therefore, there is no doubt that under 
the Abkari Act the proceedings must be initiated and conducted 
under the elaborate rules contained in the chapter and sections 
of the Act to which I have referred. It is obvious that that was 
not done in the present case. 


Now the further question arises with regard to the Opium 
Act, because, it is said, that in this sack of which the accused was 
in possession, when he was seen by the Police, were 1} lbs. of 
opium besides a very considerable quantity of ganja. The 
latter will clearly fall under the Abkari Act, but we have to deal 
with the opium and the complaint laid under that Act. Now 
the Opium Act is an Imperial Act and was passed as long ago 
as 1878 and Mr. Jayarama Aiyar, the learned Advocate for 
the accused and the lcarned Public Prosecutor say that their 
researches have not enabled them to find any authority on this 


1. (1922) H M.L.J. 231 2 (1913) 25 M.L.J. 577. 
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Act. So, it is unfortunately for me a question of first 
impression as to whether a similar or somewhat similar pro- 
cedure is contemplated by the Opium Act as is laid down in the 
Abkari Act. The Act is very much shorter than the Abkari 
Act and there is much less detail in it. To begin with, there is 
a prohibition against the possession of opium. ‘That is all we 
are concerned with in this case (section 4). Then the Local 
Government may make certain rules with regard to this posses- 
sion, etc. Then S. 9 (c) provides a penalty on conviction before 
a Magistrate for possessing opium; section 11 provides for the 
confiscation of opium in certain cases; section 14 gives the 
ower to enter, arrest and seize. Now that power is given to any 
ficer of any of the departments of Excise, Police, Customs, Salt, 
Opium or Revenue, superior in rank to a peon or constable, who 
may in right of his office be authorised by the Local Government 
in this behalf He may enter into a building where he has reason 
to believe opium is manufactured, kept or concealed, seize the 
opium, detain, search or arrest any person whora he has reason 
to believe to be guilty of any offence relating to such opium. 
Section 15: E 

‘‘Any officer of any of the said departments may seize in any open 
place or detain or scarch any person whom he has reason to believe to be 
guilty of any offence and, 1f such person has opium in his possession, arrest 
him.’’ 

Section 18 provides for punishment for vexatious entry or 
search or seizure or arrest. Then section 19: 

‘The Collector of the District, Deputy Commissioner or other officer 
authonsed by the Local Government in this behalf, either personally or 
in right of his office, or a Magistrate, may issue a warrant for the arrest 
of any person whom he hag reason to believe to have committed an offence 
relating to opium, or for the search, etc ’’ 

Section 20: 

“Every person arrested and things seized under section 14 or section 15 
shall be forwarded without delay to the officer in charge of the nearest 
police station, and every person arrested and thing seized under section 19 
shall be forwarded without delay to the officer by whom the warrant was 
issued.’ 

Then follows a sub-paragraph: 

‘‘Every officer to whom any person or thing is forwarded under 
this section shall, with all convenient despatch, take such measures as may 
be necessary for the disposal according to law of such person or thing.”’ 

I take it that that means that the person arrested and the 
thing seized are to be forwarded to the officer in charge of the 
nearest police station or to the officer who has issued the warrant 
and he has to take steps according to law to bring the person 
to punishment and to deal with the things seized, under section 11. 
There is no mention throughout the Act of any right of private 
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arrest or complaint. Although the Act, as l have said, does 
not contain these elaborate provisions of the Abkari Act, there 
is very little doubt in my mind, that for an offence against the 
Opium Act, the procedure which is indicated in that Act is to be 
Strictly followed; that is to say, that the officers of the depart- 
ments mentioned together with the Collector of the District, 
Deputy Commissioner or other officer authorised by Govern- 
ment have alone the powcr to initiate proceedings. The utmost 
that a private person can do is to set one of these authorised 
persons in motion by information. That, it will be noticed, 
was attempted to be done in the present case by the information 
to the police, but the police have referred the complaint as fals 
In any event, there would seem to be no warrant for the previou 
private arrest by the complainant and his party of the accused. 
I see no reason, therefore, to hold that there is any essential 
difference between the procedure under these Acts. 

Now, the second point urged before me was, that the Second- 
class Magistrate of Tuticorin was not authorised to try this 
offence as under the Opium Act “Magistrate” means outside 
the Presidency Towns a Magistrate of the first class, or (when 
specially empowered by the Local Government to try cases under 
this Act) a Magistrate of the second class. It was held in a 
case in Mahomad Kasim v. King-Emperor® by Spencer and 
Seshagiri Aiyar, JJ., that the notification in the Gazette of the 
12th October, 1880, was an insufficient compliance with section 3 
of the Opium Act, and that, where a class of officials is invested 
with powers, such officials are only generally and not specially 
empowered. Government apparently were advised to issue a 
fresh notification, which they did in June, 1915, where they spe- 
cially empower the Second-class Magistrate of Tuticorin in the 
District of Tinnevelly. That was held by Mr. Justice Ayling 
and myself to be a sufficient compliance with the notification, 
and that that was a special empowering of the person holding 
that office, which would satisfy the requirements laid down by 
the learned Judges in Mahomad Kasim v. King-Emperor That 
point therefore goes. 

Having regard to my decision on the Abkari and Opium 
Acts, the proceedings in C.C. No. 322 of 1928 on the file of the 
Sub-Magistrate of Tuticorin must be quashed on the ground that 
he has no jurisdiction under the circumstances to entertain the 
complaint made to him by the complaint. The accused will be 
set at liberty. 

N.S. Proceedings quashed. 
3. (1915) 2 L.W. 233, ` 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT:—Mr. JUSTICE WALLACE AND MR. JUSTICE 
- TIRUVENKATACHARIAR, 


Sivaswami Aiyar .. Appellant® (Applt. in S.A. 
No. 401 of 1922 on the file of 
the High Court—Plf.) 

v 


Thirumudi Chettiar and others .. Respondents (Respts. in 
do.—Defts. 1 to 4). 


Will—Construction—Charily—Absolute dedication to—Bequest to a 
‘person th perpetuity subject to charge in favour of charity—Test—Trust, 
religious or charitable—Trustee of—Alienatton of trust property by—Valid- 
ity—Conditions—Invalid alienatiom by him—Suit for recovery of property 
subject of—Mainiatnabuity by him of—Esioppel—Trusts Act, S. 64—Apph- 
cabutty—Simple mortgagee—Decree-holder execution purchaser of trust pro- 
perly in execution of derree against tmesiee—Right of, to protection aff ord- 
ed by sectton—Suit.¢  rasned—Maintainability of—Test real of. 


By his yi! -Add purported to deal with his self-acquired immoveable 
propertie mp! ting of nanja and pınja lands and also with certain sums of 
mor” _etonging to hım. Out of the ummoveable properties he gave a portion 

[3 adopted son. As regards the remaining immoveable properties and the 
ouis of money, the will provided as follows ‘‘Barring those’? (lands given 

“to the adopted son) ‘the remaming 7 mahs and 35 kulis my sister’s son 
Venkataramier enjoying permanent) (s1ee gourd werd J gsOstae R) 
shall with the income of the said lands and the interest deriavble 
from the capital amount of Rs. 584 kept by me for that purpose feed in his 
own house at Mayavaram every Dwadasi day according to his pleasure not 
less than 10 Brahmins. With the income and interest on Rs. 200 I have 
reserved with the said Venkataramier, Archanai should be done and offer- 
ings presented to Srimath Saba Nayagar of Chidambaram at Pradosha 
times and Archanai with kunkumam is to he performed every Friday for 
Sivakamisundari. All these things the said Venkataramier himself shall 
conduct permanently (frre sora) ss Rasp) and after him, his younger 
brother Sivaswami shall conduct and afterwards, their heirs should conduct 
them.’’? The schedule annexcd to the will classified the properties as 
follows :—(1) Properties given to the adopted gon; (2) Details as to the fund 
of Rs. 584 kept for the aforesaid Dwadasi Dharmam; (3) Particulars as to 
the remaining lands (after deducting those giver, to the adopted son) which 
Venkataramier is to enjoy permanently for the purpose of conducting the 
aforesaid Dwadasi Dharmam. 


Held that, on the true construction of the will, the entire income of 
the lands was dedicated to the trust, and that Venkataramier, Sivaswamier 
and their successors were constituted only as trustees for the conduct of the 
charities. 

Held further, that the gift of the entire income being devoted to charity 
amounted to the gift of the corpus itself to the charity, and that it was 
not therefore competent to Venkataramier to alienate the property except 
for the necessary purposes of the trust. 








*L.P.A. No. 106 of 1926, i 3rd September, 1928. 
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` A trusfee of a religious or charitable trust has no power to make any 
alicnation of trust property except where it is rendered necessary in the 
yaterests of the trust and any alienation which is not justified by real neces- 
sity or by reasonably accredited necessity for the purposes of the trust is 
void, and, in the case of public trusts religious or charitable even the trustee 
who alienates can bring a suit for the recovery of the property and he is 
not personally estopped from doing so 
Section 64 of the Trusts Act does not apply to public or private reli- 
gious or charitable trusts. In any case the protection afforded by the section 
1s not available to a transferee under a simple mortgage on which posses- 
sion does not pass to the transferee A judgment-creditor of the trustee who 
purchases trust property in Court auction is not also entitled to the benefit 
of the ‘section 
The question whether a suit as framed 1s maintainable must be judged 
with reference to the circumstances as they existed at the date of the 
plaint 
Appeal under clause (15) of the Letters Patent against 
the judgment of the Hon’ble Mr. Justice Odgers in S.A. No. 401 
of 1922 preferred against the decree of the Court of the Addi- 
tional Subordinate Judge of East Tanjore at Mayavaram in A.S. 
No. 30 of 1921 (O.S. No. 136 of 1919 on the file of the Court 


of the Additiénal District Munsif, Tiruvalur). 
T. R. Srinivasan for K. Bhashyam Aiyangar for appellant. 


K. Chandrasekara Atyar for C. A. Seshagiri Sastriar for 
respondents. 


The judgment of the Court was delivered by 


Tiruvenkatachartar, J—This appeal is preferred against 
the judgment of Mr. Justice Odgers dismissing with 
costs S.A. No. 401 of 1922. The plaintiff is the appel- 
lant before us and the main question involved in this appeal is 
whether the suit properties which originally belonged to one 
Panchanathier were by his will, dated 8th January, 1898 (Ex. A 
in the case) dedicated absolutely for the performance of a 
charity styled by him as Dwadasi Dharmam and the persons 
expressly nominated by him in the will for the conduct of the 
said charity, vig., his nephews Venkataramier and Sivaswami 
were constituted as mere trustees for the performance of the 
said charity or whether under the said will Panchanathier be- 
queathed the suit properties to Venkataramier personally subject 
to a trust in favour of the said charity which was to be con- 
ducted by him and after his death by his younger brother Siva- 
swami and after the latter’s death by their heirs in perpetuity. 


The plaintiff’s case is that the properties are absolutely 
dedicated to the charity and that Venkataramier had no bene- 
ficial interest therein but was constituted only as a trustee for 


—— 
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the performance of the charity with a wide discretion as to the 
manner of performing it and that after Venkataramier’s death, 
he, the plaintiff, is the trustee for conducting the said charity. 
Venkataramier, however, in breach of the trust, mortgaged the 
suit properties to Sadayappa Chetti, the father of defendants 1 
to 3 under Ex. B. After the death of Sadayappa Chetty and 
Venkataramier, defendants 1 to 3 brought a suit against Ven- 
kataramier’s widow to enforce the said mortgage and obtained 
a decree for the sale of the said properties. The present suit 


_ was instituted by the plaintiff before the properties were sold 


in execution of the mortgage decree, the reliefs sought by the 
plaintiff being a declaration in his favour as trustee of the 
charity that the mortgage of the suit properties by Venkata- 
ramier and the decree obtained thereon are not binding on the 
trust and for an injunction to restrain the defendants from 
interfering with the possession of the property. While the 
¢ cit was pending in the trial Court, defendants 1 to 3 purchased 
{ae suit properties in the sale held in execution of their decree 
ud got into possession thereof. The 4th defendant is the 
dow of Venkataramier. She has been ex parte throughout. 
The main pleas of the defendants 1 to 3 are—(1) denial 
| ‘the genuineness of Panchanathier’s will, and (2) suit barred by 
i nitation as it was not brought within 12 years from the date 
f the mortgage to their father. No plea was raised by them 
n the alternative that even if the will is to be found genuine, 
the devise of the suit property therein is not to the charity 
absolutely, but to Venkataramier burdened with a trust in 
favour of the charity. The trial Court held that the will is 
genuine and that under it the suit properties are dedicated in 
trust for the charity. It overruled the plea of limitation. At 
the trial a further point was raised by the defendants that as 
they themselves had then got into possession of the properties, 
the suit for a bare declaration and injunction was not main- 
tainable. With reference to that objection, the plaintiff pray- 
ed for an amendment of the plaint by adding a prayer for pos- 
session but the District Munsif rejected that application. He 
however held that the suit was maintainable in the form in 
which it was brought as on the date of the plaint the defendants 
were not in possession. In that view he gave a decree for 
plaintiff for the declaration and injunction prayed for. 
Against that decree defendants 1 to 3 preferred an appeal 
which was heard by the Subordinate Judge of Mayavaram. The 
learned Subordinate Judge affirmed the finding of the District 
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Munsif as to the genuineness of the will. He further held 
that the suit was barred by limitation under Art. 134 of the 
Limitation Act as it was not brought within 12 years from the 
date of the mortgage. He then allowed a further question to 
be raised, vis., whether on the construction of the will the devise 
of the lands was in trust for the charity or to Venkataramier 
personally burdened with an obligation to perform the charity, 
and he held that the lands were not given in trust for the charity 
but that they were given to Venkataramier for his own enjoy- 
ment with a burden or obligation to conduct the charity with the 


income thereof. As regards the objection taken to the main-- 


tainability of the suit he held that as the suit in its inception was 
rightly framed, it was maintainable. On this point, however, we 
find that the Subordinate Judge in another place in his judgment 
expresses the opposite opinion. He says: 

““Therefore though the suit was properly laid with a consequential 
relief on the date of suit, yet ıt was not a suit which could be maintained 
on the date of the trial as it was then only a sut for a bare declaration 
without a prayet for possession and without any consequentral relief.’? 

‘The Subordinate Judge also observes that the District Mun- 
sif was wrong in rejecting the plaintiff's petition for amendment 
of the plaint by adding a prayer for possession. Upon those 
findings the Sub-Judge holds that Venkataramier had the right 
to alienate the properties and that the only right which the 
plaintiff has is to see that the charity is duly performed and 
that (the persons in possession of the properties, whoever they 
may be, should contribute for the same out of the income of the 
properties. By his decree, however, he dismissed the suit with 
costs. Against the Subordinate Judge’s decree the plaintiff 
appealed to this Court in Second Appeal No. 401 of 1922 which 
came on for hearing before Mr. Justice Odgers. The learned 
Judge has dealt with only two questions in his judgment as 
sufficient for the disposal of the appeal and they are: (1) Limi- 
tation, and (2) the construction and effect of the will. On the 
first question he observes that the defendants gave up their con- 
tention that the suit was barred by limitation. On the second 
question he agreed with the Subordinate Judge’s construction 
of the will that the properties were not dedicated absolutely to 
the charity, but were given to Venkataramier personally burden- 
ed with the obligation to conduct the charity. In that view no 
further question arose and the appeal was dismissed with costs, 


On behalf of the appellant, it is contended that the con- 
struction put upon the will by the learned Judge and the Sub- 


ae 
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dinate Judge is erroneous and that on its right construction 
he suit properties are dedicated to the charity, that Venkata- 
amier has no beneficial interest therein, and that the plaintiff 
s entitled to a decree as prayed for. The appellant also con- 
ends that the amendment of the plaint by adding a prayer for 
əossession should be allowed and a decree for possession given 
o him in tbis suit. 

The respondent’s advocate supports the decree appealed for 
10t only on the ground taken by the learned Judge, but also on 
ı further ground, vis., that the mortgagee, their father, was a 
ona fide transferee of the suit properties in good faith and for 
‘onsideration, and that as such he acquired a valid title thereto 
vhich in any view of the construction of the will would prevail 
igainst the trust. 

The main question we have to consider relates to the con- 
itruction of the will, whether, according to its terms, there is an 
\bsolute dedication of the suit properties to the charity or whether 
he suit properties were given to Venkataramier in perpetuity 
ubject to a charge in favour of the charity. Under the will 
ps testator purports to deal with his self-acquired immoveable 
properties consisting of nanja and punja lands of the total 
xtent of 16 mahs and 77 kulis and also with certain sums of 
noney belonging to him. Out of the immoveable properties 
le gives 9 mahs and 42 kulis to his adopted son. As regards 
he remaining immoveable properties and the sums of money, 
the will provides as follows: 

‘‘ Barring those (lands given to the adopted son) the remaining 7 
nahs and 35 kulis my sister’s son Venkataramier enjoying permanently 
Free god weed sesé@sreu@) shall with the income of the said 
ands and the interest derivable from the capital amount of Rs. 584 kept 
xy me for that purpose feed in his own house at Mayavaram every Dwadasi 
lay according to his pleasure not less than ten Brahmins With the income 
ind the interest on Rs. 200 I have reserved with the said Venkataramier, 
\ichamai should be donc and offerings presented to Smmath Saba Nayagar 
f Chidambaram at Pradosha times and Archana with kunkumam 1s to be 
xerformed every Friday for Sivakamisundan. All these things the said 
/enkataramier himself shall conduct permanently (s -æo sori s S Pag) 
ind fter him, his younger brother Sıvaswamı shall conduct, and after- 
vards their heirs should conduct them.’’ ‘ 

It will be seen that so far as the provisions of the will go, 
he income of the properties is to be devoted entirely to the 
charitable and religious purposes mentioned therein. The 
Rs. 584, the income of which is to be utilised for the Dwadasi 
Dharmam, consists of two decree amounts and three simple 
oans which were outstanding and which Venkataramier would 


lave to realise for the purpose of conducting the charity. Both 
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the charity and the Archanas at the temple are to be performed 
for ever. As regards the persons who are to see to the perform- 
ance of the said charity and the Archanas, the will says that they 
should be conducted by Venkataramier himself permanently 
during his life-time and after him by his younger brother Siva- 
swami and after the latter’s death by their heirs-at-law; and it 
is also quite clear that the persons who have successively to 
conduct the charities have to do so with the incomes and the 
funds provided therefor, wis., in the case of the Dwadasi ( 
Dharmam the income from 7 mahs and 35 kulis and the interest/ 
derived from the fund of Rs. 584, and as regards Archana 
from the income of the Rs. 200 kept with Venkataramier. As 
regards the manner of conducting the charity, the will leaves a 
large amount of discretion to Venkataramier who may conduct 
it in his own house at Mayavaram; but he should feed not less { 
than 10 Brahmins every Dwadasi day. As regards his suc- 
cessors there is no similar provision. They are merely required 
to conduct the charity out of the income of the lands and the 
fund of Rs. 584. Nor is there any provision in their case as 
to their permanently enjoying or permanently conducting th 
charities as there is in the case of Venkataramier. It is, how 
ever, quite clear that Venkataramier’s permanent enjoyment of 
the land (whatever that may mean) is subject to, firstly, his 
feeding not less than 10 Brahmins every Dwadasi day, and 
secondly, to the corpus of the charity funds, t.¢., both the lands 
and the money passing intact to his successors who have to 
conduct the charity. If the testator’s intention was (as in our 
opinion the will clearly shows) that after Venkataramier’s life- 
time the entire income from the lands and the fund of Rs. 584 
are to be devoted to the charity, is there anything in the will 
to indicate a different intention on the part of the testator as 
to the disposal of the income from the land during Venkata- 
ramier’s life-time. It is argued that as the will says that he is to 
enjoy permanently (srs@ suri) ygi 4 g4Osree®) the testator 
intended to benefit him also personally and the benefit intended 
is not only to enure during his life-time but permanently. As 
the learned Judge puts it, he is to have an estate in fee-simple, 
though subject to the trust created in favour of the charity. 
In that view the property will descend to the personal heirs of 
Venkataramier and will also be alienable but in the hands of 
the heirs or alienees it will be subject to the trust. In other 
words, those who own the property for the time being will be 
bound to make over to the person who has to conduct the 
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charity according to the will, the amount which may be required 
for it. This construction seems to us to be unwarranted. It 
rests chiefly on the expression “Venkataramier shall permanently 
enjoy.” But the Tamil word (sreasurw) is also used later 
on with reference to Venkataramier himself conducting the cha- 
rity and it must be taken that the testator used the word in the 
same sense in both the places. In our opinion both those pro- 
visions relate only to the life-time of Venkataramier. In this 
view even if the construction were possible that some beneficial 
pinterest was intended in the property for Venkataramier it will 
venure only during his life-time. After his death the duty of 
conducting the charity is cast upon his younger brother Siva- 
swami and after him upon his successors as provided in the 
will. For the due performance of that duty Sivaswami and his 
successors in the office of trustee must be in possession of the 
income from the properties devoted to the trust as it is with 
those incomes the charity is to be conducted. The view that 
Venkataramier is to have some beneficial interest in the pro- 
perty is based on the provision in the will that he should feed 
not lass than 10 Brahmins according to his pleasure. It is 
argued from this that during some years there may be a sur- 
plus which he may utilise for himself and therefore the testator 
intended to benefit him also personally, but it may also happen 
that during some years the income of the property may not 
be sufficient to feed even the 10 Brahmins every Dwadasi day. 
But all the same the testator enjoins that not less than 10 Brah- 
mins should be fed every Dwadasi day. The properties are 
after all comparatively small, about 2 acres of wet and dry lands 
in the Mayavaram Taluk and a fund of Rs. 584 which had yet 
to be realised from the debtors. If the testator had limited 
the number of persons to be fed there may be some plausibility 
in the view taken. But instead of that he says that ‘not less 
than 10 Brahmins should be fed’ which indicates that the feeding 
of the Brahmins as far as the income will permit was his chief 
concern. The view taken by the learned Judge and the Sub- 
Judge involves the further anomaly that the property is to be held 
by Venkatarainier’s heirs or alienees but they are bound to make 
over the income thereof to Sivaswami and the other persons who 
are to conduct the charities and who if they liked could devote the 
whole of its income to charity, if indeed they are not bound to 
do so. The ownership of the property is under those circum- 
stances reduced to nothing and such an owner cannot be ex- 
pected to take any real interest in the management of the property 
R—29 
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sas i the income of which he is to hold subject to the control of 
yar Sy i 2 
5: another. In our opinion a construction which leads to such a 
Piru result can hardly be attributed to the testator. The main object 
— of the testator is to provide permanently for the conduct of the 
ee charity and Archanas which he founded for his own spiritual 
welfare which purpose cannot be secured unless the properties he 
had set apart for the trust remained intact. That the testator’s 
only object was to provide for the permanent conduct of the 
charity is made clear from the recitals in the schedule which 
however were not referred to during the arguments. Tie 
he classifies the properties as follows :— 

(1) Properties given to his adopted son, (2) details as 
to the fund of Rs. 584 kept for the aforesaid Dwadasi Dhar- 
mam, and (3) particulars as to the remaining lands (after deduct- 
ing those given to the adopted son) which Venkataramier is 
to enjoy permanently for the purpose of conducting the afore- 
said Dwadasi Dharmam. 

This retital clearly shows that the sole object of 
the permanent transfer to Venkataramier was for the 
conduct of the charity and for nothing else. Looking at the 
provisions of the will as'a whole we are of opinion that the entire 
income of the lands is dedicated to the trust and that Venkata- 
rainier, Sivaswamier and their successors were constituted only 
as trustees for the conduct of the charities and that the provi- 
sions relating to Venkataramier only show that during his life- 
time he should aloe conduct the charities and he should not be 
held accountable so long as he continued to feed not less than- 
10 Brahmins every Dwadasi day. The gift of the entire in- 
come being devoted to charity amounts in our opinion to the 
gift of the corpus itself to the charity and Venkataramier was 
only in the position of a trustee for the charity. It was not there- 
fore competent to Venkataramier to alienate the property except 
for the necessary purposes of the trust, but such contingency 
can hardly arise in this case because, it is ‘only out of the income 
of the property the charity is to be conducted and the corpus 
need not therefore be alienated at all. It therefore follows that 
neither the mortgage of the property by Venkataramier under 
Ex. B in favour of the father of defendants 1 to 3 nor the decree 
obtained by defendants 1 to 3 on the mortgage nor the purchase 
of that property in execution of that decree can affect the rights 
of the plaintiff as trustee for the charity. 

The respondent’s advocate however sought to support the 
decree on another ground, vig., that the mortgagee was a bona 
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fide purchaser of the property without notice of the trust and 
therefore the alienation in his favour cannot be impeached. 
This also is a question which was not raised in the Trial Court. 
In the Lower Appellate Court, however, these defendants raised 
the plea of limitation and in support of that plea they relied 
upon the said allegations. The plea of limitation was given up 
Þefore the learned Judge of this Court. Now before us it is 
contended that the Subordinate Judge has found that the father 
of these defendants had been duped by Venkataramier into 
þelieving that it was his private property and that he bona fide 
believing the same took the mortgage for consideration. The 
contention thus advanced is in our opinion no less startling 
than untenable. If it is sound the only result will be that no 
public trust is safe because all that a fraudulent trustee has to 
do is to convey it to somebody who is foolish enough to believe 
what the fraudulent trustee says, vis., that the property con- 

eyed is his personal property and does not make any enqui- 

es. In this case the mortgage in favour of the father of 

fendants 1 to 3 was a simple mortgage. executed in 1903 and 
if the mortgagee had taken the ordinary precaution which every 
purchaser is expected to make of requiring the vendor to pur- 
chase an encumbrance certificate he would have become aware of 
the trust created by the will of 1898. A trustee of a religious or 
charitable trust has no power to make any alienation of trust 
property except where it is rendered necessary in the interests 
of the trust and any alienation which is not justified by real 
necessity or by reasonably accredited necessity for the purposes 
of the trust is void and the decisions have gone to this extent, 
vis., that in the case of public trusts religious or charitable even 
the trustee who alienates can bring a suit for the recovery of 
the property and he is not personally estopped from doitig so. 
See Mr. Ganapathy Aiyar’s Hindu and Mahomedan Endowments, 
2nd Edition, page 532 and footnote (7) where all the authori- 
ties are collected. The respondent’s advocate relies on sec- 
tion 64 of the Indian Trusts Act in support of the contention 
but that section does not help him, because, in the first place, 
the Act does not apply to public or private religious or charitable 
trusts; secondly, even if the rule embodied in that section can be 
applied by way of analogy to religious or charitable trusts, the 
protection afforded by the section is only with reference to pro- 
perty in the hands, t.e., in the possession of the alienee and not 
a transfer by way of simple mortgage as in the case before us, 
on which possession did not pass to the transferee. Further, 


Venkata- 
somaraja 


v. 
Varahala- 
Ta ja. 


228 THE MADRAS LAW JOURNAL REPORTS, [ VOL. 


according to the terms of the section itself, a judgment-creditor 
of the trustee who purchases trust property in Court auction is 
not entitled to the benefit of the section. We have therefore no 
hesitation in overruling this contention as altogether untenable. 
The next question we have to consider is what is the decre 

to be passed in this case. Defendants 1 to 3 are now in pos- 
session of the suit properties though they were not in possessio 

at the date of the suit. The plaintiff’s application for the amend- 
ment of the plaint should have been allowed by the trial Teger 
and not dismissed and the Lower Appellate Court has taken a \ 


7 


correct view on that point. The question whether the suit as 
framed is maintainable has to be judged with reference to the 
circumstances as they existed at the date of the plaint and the 


plaintiffs suit cannot therefore be dismissed as it has been done 


by the Lower Appellate Court whose decree has been affirmed 
in Second Appeal No. 401 of 1922. 

We set aside the decree of this Court and of the Low 
Appellate Court and remit the case to the Court of first instan 
with the direction that the plaintiff should be permitted to am 
the plaint by adding a prayer for possession of the suit proper- 
ties and paying the Court-fee thereon within a fortnight after 
the receipt of this order by the Court of first instance and on 
such amendment being made the decree of that Court will be 
modified by awarding to the plaintiff possession of the suit 
properties. j 

We award to the appellant his costs in this Court and in 
the Lower Appellate Court to be paid by the contesting res- 
pondents (defendants 1 to 3). 


A.S.V. Decree set aside. 








IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT:—MR. JUSTICE ODGERS AND MR. JUSTICE 

WALLACE. 

Alluri Venkatasomaraju and others .. Appellants* (Plffs.) 


v. 
Alluri Varahalaraju alias Ramabadri 
Raju and others .. Respondents (Defts. 2 
to 20 and L.Rs. of 1st deft. 
and L.R. of 4th deft.). 


Limitation Act (IX of 1908), Art. 47—Person bound by the order— 
Order agains? the manager of a joint Tindu family as suclh—Other members 
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of the family whether bomid by the order—Persons not parties to the 
order but having notice of tt—Whether bound by the order—Sale—Covenamt 
fon possession and enjoyment—Knowledge of vendee that vendor’s title 
defecttve and covenant for possession, ineffectme—Vendee’s right to com- 
pensation for breach of covenant. 


Where the manager of a joint Hindu family in his capacity as such is 
a party to proceedings under section 145 of the Criminal Procedure Code, 
the joint family as a whole is a party and the proceedings hind any member 
of the joint family in his capacity as such. Consequently, a suit by a 
member of a joint family to recover possession of immoveable properties 
from ‘the defendant whose possession had heen confirmed by an order 
under S. 145 of the Criminal Procedure Code to which the manager of the 
joint family alone was a party and not the other members of the family, 18 
barred under Art 47 of the Limitation Act unless brought within three 
years from the date of the order. 


-Raim Sahai v. Butode Bihari Ghosh, (1923) 1.L.R. 45 All 306 referred to 


‘Where a vendee was not only aware of the defect in the title of the 
vendor but also knew that the covenant for possession and enjoyment in 
the sale-deed must be entirely ineffective, he is not entitled to recover com- 
pensation from the vendor for breach of the covenant. 


“Mahomed Ali Sherif v. Venkatapathi Rapa, (1920) 39 M.L.J. 449 dis- 
tinguished f 

Per Odgers, J—All persons who, though not parties to an order under 
section 145 of the Criminal Procedure Code, have had actual notice of 
the order, are ‘‘bound’’ hy that order within the meaning of Art. 47 of 
the Limitation Act. 

Appeal against the decree of the District Court of Godavari 
at Rajahmundry in A.S. No. 63 of 1922 preferred against the 
decree of the Court of the Subordinate Judge of Rajahmundry in 
O.S. No. 37 of 1920. “ 


The Advocate-General and V. Govindarajachari for appel- 
lants. 


S. Varadachariar, P. Somasundaram, A. Satyanarayana, 
B. V. Ramanarasu and S. Narayana Atyangar for respondents. 


The Court delivered the following 


Jupcments. Odgers, J—In this case the plaintiffs are 
the appellants. In September 1920 they brought this suit to 
recover possession with mesne profits of certain lands from the 
defendants. Plaintiffs’ father bought the land in question from 
defendant 1 in 1911 Proceedings were taken in June, 1915 
against the plaintiffs’ father under S 145, Criminal Procedure 
Code, when defendant 2 resisted his possession in which the 
possession of the 2nd defendant in the land was confirmed. 
The question is whether those proceedings bind the plaintiffs 
who are the undivided sons of their father Alluri Subbaraju 
who bought the property on behalf of the joint family. The 
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importance of it is this, that if those proceedings do bind the 
present plaintiffs they are out of time with this suit, because it 
was instituted more than three years from the date of the 
final order in the case (Ex III) under section 145, Criminal 
Procedure Code. It is argued that this order does not bind 
the sons who were not parties to it and was made without juris- 
diction. The order came up to this Court in Criminal Revision 
Case No. 205 of 1916 after the death of the father Alluri Subba- 
raju when Ist plaintiff asked to be brought on as a legal repre- 
sentative of his father. In the then state of S. 145, Criminal 
Procedure Code, this was impossible, but this Court held that 
this order was not made without jurisdiction. We are there- 
fore bound by this decision as to this latter point. An order 
under S. 145, Criminal Procedure Code, applies to anybody 
bound hy such order or any one claiming under such person. 
It is perfectly clear that the plaintiffs were aware of the pro- 
ceedings, also that the property was acquired for the joint 
family and the plaintiffs’ father was in possession as manager 
on their behalf. It is also plain that S. 145, Criminal Proce- 
dure Code, is only a quasi criminal matter as it falls within the 
purview of Art. 47 of the Limitation Act unlike most criminal 
proceedings. In In re Nathubhai Brijlal it was held that all par- 
ties with actual notice of the proceedings under S. 145 were bound 
by them That has also been held here in Criminal Revision Case 
No. 87 of 1917. So that, not merely the actual parties to, but 
all persons who may be concerned in, the dispute are parties 
with whom the Magistrate has to deal, the object being to pre- 
vent a breach of the peace. So it is not only the actual parties 
to the order but all parties with notice of the proceedings who 
are bound. In Ram Sahai v. Binode Bihari Ghosh’ it is dis- 
tinctly laid down that where the manager of a joint family has 
taken proceedings under S. 145 as the managing member he 
and the whole family are bound by the order under it. This 
seems to be in accordance with reason and commonsense. There, 
therefore, seems no good reason why, having regard to the 
authorities cited, we should not hold that under the circum- 
stances the plaintiffs were bound by the notice of these proceed- 
ings under S. 145. If all persons are so bound who have had 
actual notice, though not parties to the order, as laid down in 
In re Nathubhai Brijlal,) and followed in this Court as stated 
above, it stands to reason that these plaintiffs who admittedly 
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had notice of the proceedings should also be bound. There is 
the additional reason that their father had acquired the pro- 
perties as manager of the family on their behalf and it seems 
only reasonable that the other members of the family should 
be bound. The plaintiffs must then fail on this point of limita- 
tion and the second appeal must be dismissed on that point. 


The next question is whether plaintiffs are entitled to re- 
cover compensation from the Ist defendant now represented 
by respondents 20 and 21. The sale-deed under which the 
plaintiffs are said to have acquired title to these lands is Ex. A 
and is recited to be a deed of sale of inam grant land and zeroyati 
land. The vendor recites that there is a lease on the land in 
favour of the 2nd defendant for 8 years from 1907 to 1915. 


The document then goes on: 

“Therefore you shall, subject to your continuing the cowle period 
in favour of the said Warahalu Raju alias Ramabhaddirarayu Garu and 
subject to your collecting from him in my stead, the cist at the rate of 
Rs. 75 payable each year, on the 30th of Makha Bahulam, for the four 
years {rom the fasli year 1321, according to the instalments settled in the 
said cowle, take possession of the said land and enjoy the same soon after 
the expiry of the 30th of Palguna Bahulam of the year Ananda (15th 
March, 1915), continuing his term until the close of the said cowle period.’’ 


This is said to be a covenant for possession and enjoyment 
after the period of the lease, but it turned out that the tenant 
had a right of permanent occupancy and the learned Advocate 
for the plaintiffs admits that his client was aware of the legal 
status as an occupancy ryot of the defendant at the time he 
entered into this transaction Lx. A and hé also accepts the find- 
ing that he is an occupancy tenant. The District Judge found 
that the plaintiffs were aware of the nature of the tenure and 
were therefore not entitled to damages. The Subordinate Judge 
came to the same conclusion, but he put it on the ground that the 
plaintiffs had failed to obtain possession by coming to Court too 
late (i.e. on the point of limitation) ; so that it was their own 
fault that they failed to obtain possession. The question is, did 
the plaintiffs fail to get possession owing to the representation of 
ihe defendants as contained in Ex. A? It is impossible to say 
that they did. This part of the case is outside the question of 
limitation, because being a registered document the plaintiffs have 
six years within which to sue. It may, of course, be said with 
reason that the possession that the plaintiff was to get under 
Ex. A after the expiry of the 2nd defendant’s lease was some- 
thing different from what he had up to the expiration of that 
lease. And it is perhaps possible to explain this difference by 
saying that after its expiry he would have been able to take 
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advantage of the provisions of the Madras Estates Land Act with 
regard to enhancement of rent and so on. Mahomed Ali Sheriff 
v. Venkatapathi Raju* was cited to us for the proposition that 
mere knowledge on the part of the vendee of a defect in title 
of the vendor would not by itself defeat the vendee’s right on 
the basis of a covenant implied by the Transfer of Property 
Act. This is not the only fact in this case, because here the 
plaintiffs’ father was not only aware of the state of the defend- 
ant’s title but knew that the covenant must be entirely ineffective. 
At the same time it is exceedingly difficult to say especially 
having regard to the plaintiffs’ knowledge of the whole state 
of things at the time he entered into Ex. A that he has been 
damnified by the fact that after 1915 he has not been able to 
collect from the tenants more than Rs. 75 per annum, the rate 
stipulated in the lease of the 2nd defendant, Ex. B. The con- 
tract to give him possession and enjoyment has really become 
unenforceable either because the 2nd defendant has acquired 
occupancy rights by the enactment of the Madras Estates Land 
Act or by judicial decision. It seems to me that it would be 
very difficult for a jury or anybody sitting as a jury to assess 
any damages or at least anything more than mere nominal 
damages in favour of the plaintiffs for the breach of this cove- 
nant which as a matter of fact their father knew could never 
be carried out. Under the circumstances I am inclined to say 
that the plaintiffs are not entitled to any damages but at the 
same time I would give the other side no costs. 


Respondents 11 to 14 are held in the judgment of the Sub- 
ordinate Judge not to be necessary parties and it is difficult to 
see why they have been made parties to this second appeal. 
They are dismissed from the appeal with costs. 

The Court-guardian Mr. Narayana Aiyangar for the 20th 
and 21st respondents has received Rs. 35 as his fees from the 
Registrar and has applied for some additional allowance. I 
think that an additional sum of Rs. 40 ought to be awarded to 
him. This sum is to be paid before decree is issued. 

In the result, the Second Appeal is dismissed but without 
costs except as regards respondents 11 to 14 who will receive 
one set. 

Wallace, J—I agree and just wish to add my own view 
on the point whether the plaintiffs’ suit is barred by Art. 47 
of the Indian Limitation Act. 
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The contention that it is not barred because the order under 
S. 145 of the Criminal Procedure Code ‘as passed without 
jurisdiction seems to me untenable in this > © 7 7 i 
the decision of this Court itself in previous 
the order was with jurisdiction. The fact that the plaintiff 
was not a party to these proceedings and was not allowed to 
come on as a party cannot affect the jurisdiction of the order. 
Plaintiff then can only succeed in the face of Art. 47 if he 
can show that he is not a person bound by the order under 
S. 145 of the Criminal Procedure Code. His general argu- 
ment is that as the proceeding under S. 145 is of the nature of 
a criminal proceeding, it can only bind the persons actually 
named therein, and that though Art. 47 lays down that the 
limitation period shall apply also to persons claiming under 
those who were bound, he is not claiming under his father 
but in his own right as a member of the same joint family of 
which his father was the manager. On his argument, there- 
ore, he is neither a person bound by the ordeņç nor a~person 
laiming under one who is bound by the order. The latter 
art of his argument may be conceded, the former in my view 
cannot. Without going into the general question whether an 
order under S. 145 of the Criminal Procedure Code is a judg- 
inent în ram and maintains a party found to be in possession 
as against all the world until he is ousted by an order of the 
Civil Court, I am clear that, where the manager of the joint 
family in his capacity as such is a party to the proceedings, 
the joint family as a whole is a party and the proceedings 
bind any member of the joint family in his capacity as such. 
The possession of the manager as such is the possession of 
the joint family, such possession as can in the nature of the 
circumstances be had If eventually the Civil Court declares 
that the joint family is entitled to possession, the manager 
would retain for the joint family the possession given to him 
by the Criminal Court, while if the Civil Court declared the 
other party entitled to possession, the manager could not pos- 
sibly resist the decree and claim to remain still in possession 
on his own individual behalf. The real party to the criminal 
proceedings in such a case obviously is the joint family and 
not the individual person who happens to be the manager. If 
the appellant’s view is accepted, the usefulness of the proceedings 
under section 145 will be greatly curtailed. While these pro- 
ceedings are quasi criminal, they are also quasi civil and there 
can be no legal objection to the actual parties cited being repre- 
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sentatives of the others as in an ordinary civil case. In the 
present case there can be no doubt that the plaintiff’s father was 
a party to the proceedings in his capacity as manager of the 
joint family of which the plaintiff is a member. The plaintiff 
was therefore represented in the proceedings by the manager 
of his family, and as the manager is bound, equally is he bound. 
The appellant’s learned advocate admits that he is not able to 
quote any reported ruling in his favour. There is a ruling to 
the contrary on the above lines in Ram Sahas v. Binode Bihari 
Ghosh, I therefore agree that the appellant’s suit for possession , 
was rightly dismissed as barred by time. 


N.S. Second appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT:—Sir Murray Coutts Trotrer, Kit., Chief 
Justice AND Mr. JUSTICE ANANTAKRISHNA ATYAR. 


Gade Govinda Rao Pantulu _.. Appellant® (Respd 
Plff.—Decree-hold. 







v 


Parankusam C. Jagannadham and 
another .. Respondents (Applis. L.R. 
of 1st Deft. and 2nd Deft.). 


Madras Civil Couris Act (III of 1873), S 11 (2)—Constitution of 
Additional District Munssf’s Court by nomfication of High Court—Local 
firisdiction same as ihai of Principal District Miumsif—Transfer of suit 
to Additional District Munsif for adtsposal—Proceedings of District Judge 
that the powers of Additonal District Munsif ceased with the passing of 
the decree and thereafter the records shoukd be returned to the Principal 
District Munsif’s Court—E ffect—Subsequent exreastion petstions in the Prin- 
apal District Munsif’s Court—lf confers fresh starting points of Amttation 
—Limitation Act, Art. 182 


Where an Additional District Munsif’s Court was sanctioned in 1911 
under a notification of the High Court by which its local jurisdiction was 
fixed to be the same as that of the Principal District Munsif’s Court, and 
in 1912 the District Judge of that place passed proceedings to the effect 
that the powers of the Additional Court over a suit transferred to it for 
disposal ceased when the decree was passed and that the record in each 
case disposed of should be sent to the Court from which the suit was 
transferred, 


Held, that the proceedings of the District Judge must be taken to have 
in effect declared under the terms of section 11 (2) of the Madras Civil 
Courts Act of 1873 that the Additional District Munsif should not have 
jurisdiction in respect of execution matters, and therefore execution appli- 








*L.P.A. No. 220 of 1925 27th February, 1929. 
2: (1923) I.L.R. 45 A. 306, 
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ations filed in the Prinapal Distnct Munsif’s Court, after the date of the 
Jistrict Judge’s proceedings to execute the decree passed by the Additional 
Jistrict Munsif’s Court would confer fresh starting points under Art. 182 
{Í the Limitation Act. 


Appeal under clause (15) of the Letters Patent against the 
udgment of the Hon’ble Mr. Justice Jackson, dated the 27th 
August, 1925 in Appeal against Appellate Order No. 76 of 1923 
referred against the order of the Court of the Additional Sub- 
dinate Judge of Ganjam at Berhampore, dated the 5th October, 
922 in AS. No. 134 of 1922 (A.S. No. 315 of 1920 on the 
ile of the District Court of Ganjam) preferred against the 
rder of the Court of the Additional District Munsif of Ber- 
1ampore in Execution Petition No. 79 of 1920 in Original 
suit No. 273 of 1915. 


C. S. Venkatachariar and H. Suryanarayana for appellant. 


K. Bhashyam Aiyangar and B. Jagannatha Das for res- 
vondents. 


} The Court delivered the following 


Jupcments. Anantakrishna Aiyar, J—This Letters Patent 
\ppeal arises out of an application for execution of the decree 
n O.S. No. 273 of 1915 on the file of the Additional District 
Aunsif’s Court at Berhampore. In Berhampore there existed 
t that time two District Munsifs’ Courts, one called the Prin- 
ipal District Munsif’s Court and the other the Additional Dis- 
rict Munsif’s Court, Berhampore. The latter Court seems to 
ave been sanctioned in 1911 under a notification of the High 
Tourt. By this notification the Additional District Munsif’s 
Sourt had jurisdiction throughout the Berhampore District 
“unsifi. The plaintiff filed his suit in the Court of the Princi- 
al District Munsif of Berhampore. It was transferred for 
lisposal by the Additional District Munsif who gave a decree 
n plaintiff's favour. There was an appeal, in which also plain- 
iff succeeded. In 1912 the then District Judge, now Mr. Justice 
<umaraswami Sastri, passed proceedings, dated 31st July, 1912. 
Vhat exactly is the purport of the said proceedings is one of the 
wints to be decided in this case. It runs as follows:— 


“The notification ROC No 1108 of 1911 of the High Court is speci- 

c and directs the Additional Munsif to try only such suits as may be by 

eneral or special order transferred to it The Court has no power to 

ceive plaints or applications except those specifically transferred When 

suit which is transferred is disposed of, the Additional Court has no 

urther power over it and the records must go back to the Court from which 
tis transferred, which alone has power to do anything further. 


Govinda Rao 
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y 


Jagannadham, 


Govinda Rao 
Pantulu 
v 


` Jagannadham. 





Ananta- 
krishna 
Alyar, J. 


236 THE MADRAS LAW JOURNAL REPORTS, [ VoL. 


f The powers of a Court have to be determined by the order constitut- 
Ing it and the limitations imposed by the order. 


As I am of opinion that the powers of the Additional Court over a suit 
transferred to it for disposal cease when the decree 1s passed, the record in 
each case disposed of should be sent to the Court from which the suit was 
transferred as stated in paragraph 3 of the Berhampore Munsif’s Court’s 
(sic) letter,’’ 

The decree-holder filed successive applications for execution, 
within the period of limitation, before the Principal District 
Munsif of Berhampore. Finally he filed the present execution , 
application—E P. No. 79 of 1920 in the Court of the Addi,“ 
tional District Munsif of Berhampore. That application was 
resisted by the judgment-debtor on the ground that it was barred \ 
by limitation, the ground of objection being that the applications 
for execution filed in the Court of the Principal District Munsif 
were filed in a Court not having jurisdiction and consequently 
those applications could not be taken to be starting points for 
subsequent applications for execution. The District Munsi 
gave effect to this contention and dismissed the application 
the ground of limitation. The decree-holder appealed and 
Additional Subordinate Judge of Ganjam at Berhampore rever 
ed the District Munsif’s order and held that the application for 
execution should not in the circumstances be held to be barred 
by limitation. Against that decision, the judgment-debtor pre- 
ferred C.M.S.A. No. 76 of 1923 to the High Court. That appeal 
came on for hearing before a learned Judge of this Court and he 
held that the Additional District Munsif’s Court of Berham- 
pore was the Court to which execution applications ought to be 
made and consequently the various applications for execution 
filed by the decree-holder in the Court of the Principal District 
Munsif of Berhampore could not prevent the running of limita- 
tion in this case. Against the judgment of the learned Judge, 
the decree-holder has preferred this Letters Patent appeal. It 
was contended on his behalf by Mr. C. S. Venkatachari, the 
learned advocate, who appeared for him, that the proceedings 
passed by Mr. C. V. Kumaraswami Sastri as District Judge in 
the years 1912 and 1919 respectively, printed at pages 1 and 2 
of the printed papers, in effect declared under the terms of 
S. 11 of the Madras Civil Courts Act that the Additional Dis- 
trict Munsif of Berhampore should not have jurisdiction in 
respect of execution matters. If we are able to agree with this 
argument of the Jearned advocate, then it is clear that the ground 
of the decision of the learned Judge of this Court and of the 
District Munsif, namely, that the present application is barred by 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT:—Sir Murray Coutts Trotter, Kt., Chief 
Justice AND MR JUSTICE PAKENHAM WALSH. 

Venkatarama Naidu .. Petittoner*® (Accused). 

Indian Penal Code (XLV of 1860), Ss. 116 and 161—Scope of—Offer 


of bribe to public officer who ıs functus officio—Offerer or taker of bribe, 
whether guilty 


Where a person, in the vain hope of getting a public officer to recon- 
sider a question as to which that public officer 1s functus oficio, offers a 
bribe to him, he commits no offence by doing so and presumably the public 
officer would commit no offence by taking it 


Necessity for amendment of section 161 of the Indian Penal Code hy 
c Legislature pomted out by Coutts Trotter, CJ 


Petition under sections 435 and 439 of the Code of Criminal 
Procedure, 1898, praying the High Court to revise the conviction 
and sentence passed by the Sessions Judge of West Tanjore at 
Tanjore in C.A. No. 43 of 1927 preferred against the judgment 

f the Court of the Sub-divisional Magistrate of Tanjore in 
.C. No. 64 of 1927. . 


K. P. Ramakrishna Aiyar for petitioner. 


K. N. Achari for The Public Prosecutor on behalf of the 
Crown. 


The Court delivered the following 


Jupoments. The Chief Justice. —This man was convicted 
and fined under the joint effect of sections 116 and 161 
of the Indian Penal Code in the following circumstances. He was 
ánxious to become a policeman and by the orders of the District 
Superintendent of Police he presented himself before the Reserve 
Inspector who found that he was below the minimum height 
accepted for the Police and rejected his application He thereupon 
tendered a five rupee note to the Officer, no doubt in the hope 
that the Officer would reconsider his decision and make a report 
to the District Superintendent of Police to that effect. The 
Officer had the man charged. He was convicted and he appeals. 


The law relating to what I may shortly call bribery under 
the Penal Code is very curious. It is confined in effect to public 
servants or those who regard themselves as on the way to public 
service and the operative section 161 refers only to the taker 
and not to the giver of the bribe, the latter of course being by 
far the worse of the two. The giver or the offerer of the bribe 





*Cr Rev Case No 921 of 1928 9th April, 1929. 
Cr R.P. No 762 of 1928 
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is only brought in under section 116, Indian Penal Code, by the 
doctrine of abetment. I think that the state of the law is very 
unsatisfactory. It seems absurd to say that a man abetted an 
offence which not only is not committed but with the whole tran- 
saction in relation to which he indignantly refused to have any- 
thing to do. By the cases in India, it is held that if the public 
officer has discharged his duty, whatever it may be, the person 
who attempts to bribe him, in circumstances such as the present, 
commits no offence whatever. I think this is the most unsatis- 
factory state of affairs, because it obviously leads to this, that 
if a man, in the vain hope of getting a public officer to reconside 
a question as to which that public officer is functus officio, offe 
a bribe, he commits no offence by doing so and presumably 
public officer would commit no offence by taking it. I think it 
is too late to go back on the decisions which have stood for a 
long time, but I do think that it is time that fresh legislation 
were introduced into the Code to make these most dangerous 
offences of gjving or taking bribes punishable in much wide 
terms than are contained in the Code at present Moreover, ther 
is no provision for the bribing of anybody except a public offi 
cial and no provision at all corresponding to what is known i 
England as Fry’s Act (Prevention of Corruption Act, 1906 
VI Edw. 7 c. 34) [It is obvious that it is possible for a man 
to give bribes to the agent, say of a rival trader to induce him 
to reveal his master’s secrets, or for the agent to take such 
bribes for the purpose, and go unscathed, and I think it is 
eminently desirable that the giver or offerer of a bribe to a 
public servant should be rendered punishable by a much less 
circuitous method than he is at present. 

In the result, the conviction must unfortunately be set 
aside and the fine, if paid, will be refunded. But I desire these 
observations be forwarded to the Government of India for their 
consideration. 

Pakenham Walsh, J—I agree. As section 161 stands at 
present the decision that no offence can be committed when the 
public officer is functus Offeio appears to me to be correct. 


N.S. Revision Petition allowed. 
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‘non-compliance with the provisions of the Act or the rules made there- 
under can only mean non-compliance by the officer whose duty it is to 
fix the date of election, receive votes and act as polling or returning 
ovicer ’? 


In Srinivasalu Reddi v. Kuppuswami Goundart Curgenven, 
J., held 
‘(that the term ‘election’? may be taken to embrace the whole procedure 
whereby an ‘elected member’ is returned, whether or not ıt be found 
necessary to take a poll ’’ 


He followed the view taken by Jackson, J., in Srintvasa- 
hariar v. Venkatarama Aiyar’ and by Wallace, J., in Sarvothame 
o v. Chairman, Municipal Council, Saidapet.’ Madhavan Nair, 
agreeing with Curgenyen, J., adopted this broader meaning of 
the term “election” as against the more restricted one which he 
had taken in Krishnasamy v. Glulam Muhammad Ghouse*® with 
Phillips, J. However, on this point it has been argued by 
the learned advocate for the petitioner that Devadoss, J., did 
not really say anything more than that the rules framed for 
ection covered only the points which he mentioned. It is not 
sputed that, these rights having been created by a statute, there 
s no remedy outside the statute and, if the petitioner has no 
other remedy than an objection to the nomination at the time 
and an appeal to the Local Government together with any reme- 
dies he may have under section 51 and section 314 there is no 
further remedy. To my mind, the strongest reason given for 
his opinion by my learned brother Devadoss, J., is the possi- 
bility of a conflict of decisions. It is clear that, as stated above 
section 51 must apply, as it purports to do, to the disqualifica- 
tions both under section 49 and section 50. It applies therefore 
to the disqualifications of a candidate. If an election petition 
to the Subordinate Judge lies under the election rules and also 
a petition by a fellow Councillor under section 51 to the District 
Judge, it follows that there may be a conflict of decisions. Per- 
sonally I am inclined to the view taken by Devadoss, J , rather 
than to that taken by Ramesam, J. But the matter being one of 
great importance in which it is desirable that there should be an 
authoritative decision, I would request that a reference may be 
made either to a Bench of two Judges or to a Full Bench as his 
Lordship the Chief Justice may think fit. The point for reference 
is: 


‘“Can a disqualification under section 49 or section 50 of an clected 
candidate be a ground for a petition impugning the election under R 1 





4 (1927) 27 L.W. 362 6 (1924) 47 M.L.J. 762 
7. (1923) 45 MLJ. 23 8 (1926) 51 M.L.J. 193, 
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of an election held under the Madras Municipalities Act, 1920, or is the 
remedy confined to that prescribed in section 51 and section 314 of the 
said Act???’ 


The Chief Justice——Put before a Bench of three Judges. 
K. Bhaskyam Atyangar for petitioner. 


T. M. Krishnaswami Aiyar and T. E. Ramabhadrachari for 
respondent. 


The Full Bench expressed the following 


OPINION. The Chief Justice.—The facts of this case ar 
fully set out in the referring judgment of Mr. Justice Pakenh 
Walsh. The question is whether a disqualification on nomi 
tion on the ground that at the time of nomination the petitioner 
was an Honorary Magistrate of the Saidapet Bench Court and 
thus disqualified under section 49 (2) ($w) of the Madras Dis- 
tric Municipalities Act of 1920 forms a ground for an election 
petition or can only be dealt with under section 51. My view of 
section 51 is that it can only apply where there has been an ele- 
tion of the candidate as a councillor which is apparently valid « 
the face of it. In my view it cannot apply to the inchoate stage o1 
nomination which has not resulted in at least something which 
purports to be an election. Moreover, so far as I can see, no 
person except a councillor could take action before the District 
Judge against the person suggested to be disqualified. I see 
po option but to come to the conclusion that this cumbrous 
machinery leaves the result that an election petition is open to 
those entitled to launch it in order to raise this ground of dis- 
qualification. 


and R 11 (c) of the rules for the decision of disputes as to the validity { 






Wallace, J—The short question for decision here is whe- 
ther an elector in an election held under the Madras District 
Municipalities Act of 1920 can, in an election petition before 
the Subordinate Judge or District Judge, urge, as a ground for 
setting aside the election, that the elected candidate was dis- 
qualified under section 49 or section 50 of the Act, or can this 
matter be moved only by a councillor or by the Chairman under 
section 51 and before the District Judge alone. 


As usual, the Act fails to indicate clearly the answer to be 
given. The wording of section 51 is unhappy. It is not said 
who are the persons who may allege that the elected councillor 
is disqualified or in what form or manner the allegation is to be 
made, or how or when the person challenged is called on to 
admit or not to admit the allegation. Again, the present tense 
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iew it is not a proper answer to say that it is open (1) to a 
uncillor to take action under section 5kof the Act, and (2) to 
the Chairman in charge of the nomination proceedings to solicit 
orders from the Government. It is clear that a rival candidate 
who would be entitled to be declared elected if the returned 
candidate be held to be disqualified under section 49 of the Act 


could not have his proper rights secured to him, unless such a - 


tter could be inquired into by means of an ‘election petition’. 
am not satisfied with the argument advanced in support of the 
other view, namely, that though rights are created in voters and 
ival candidates, yet it should be taken that the legislature took 
e view that because remedies are made available to Councillors, 
erefore it could not be said that injustice is done to voters or 
rival candsdates. If the rules permit of such an interpretation, 
I think we should construe the rules as providing for the en- 
forcement by persons themselves of rights conferred on them 
' by Statutes. The policy generally adopted in such cases seems 
to be to have such disputes decided by means of. an ‘election 
petition,’ and I think the rules on a proper construction bear 
out that view. l l 


In this view, there would be no. conflict of -jurisdictions, - 


nor would there be cases of existence of bare rights in persons 
but without there being available to them any remedies to enforce 
the same. 

My answer to the question is that a disqualification under 
section 49 could be made a ground for a petition impugning the 
election under Rule 1 and Rule 11 (c) of the rules for the decision 
of disputes as to the validity of an election held under the Madras 
District Municipalities Act of 1920. 


N.S. First part of the reference attswered in the a ve, 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Mr. JUSTICE RAMESAM AND MR. JUSTICE 
JACKSON. 


The Municipal Council, Kumbakonam .. Appellants* 
v. 
The South Indian Railway Co., Ltd, .. Respondents. 


Madras District Municipalities Act (V of.1920), Schedule IV, Rr. 8 
and 15—Assessmeni to tar—Amendment of assesgmeit so as to operate 
retrospectively—Validity f 


a 


*L.P.A No. 118 of 1926, 18th April, 1929, 
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Under the Madras District Municipalities Act an amendment of an as- 
sessment to tax can be made at any time within three years so as to operate 
retrospectively. 


On appeal from the decree of the Hon’ble the Chief Justice, 
dated 12th March, 1925, passed in the exercise of the Extra- 
ordinary Original Civil Jurisdiction of this Court in C.S. No, 284 
of 1924. 

K. Bhashyam Atyangor for appellants. 


R. N. Aiyangar instructed by Messrs. King & Partrid. 
for respondents. 


The judgment of the Court was delivered by 


ao 


Ramesam, J.—In this case, the Municipal Council 
Kumbakonam assessed the South Indian Railway Company for 
the year 1921-22 on a certain footing. The tax imposed was 
Rs. 632-146. A demand notice for this amount was sent on 
31st July, 1921 and the amount was paid. A foot-note to 
this demand, notice mentioned the fact that the demand was 
provisional and was “subject to revision under proviso (a) to 
section 82 (2) of Act V of 1920 on receipt of particulars from 
the Executive Engineer re present estimated cost of erecting the 


‘building. ”. It may be mentioned that proviso (a) to section 82 (2) 


of Act V of 1920 really indicates the mode of assessment. It does 
not relate to any power of revision. Such power is really con- 
tained in Rule 8 of Schedule IV attached to the Act. This rule 
says that the Chairman may amend the assessment books at any 
time by altering the amount of tax. In February, 1923, the 
Chairman amended the tax and sent a communication to the Rail- 
way Company informing them of the altered assessment and 
also stating that the altered assessment would take effect from 
lst April, 1921. The question now in this case is, whether the 
amendment made in 1923 can be so made as to operate from Ist 
April, 1921. Rule 15 of Schedule IV says: 

‘When the Chairman has amended the assessment books of his own 
motion, otherwise than in the course of a general revision under Rule 8, 
the amendment shall be deemed to have effect from the earliest date in which 
the circumstances justifying the amendment existed in the year to which 
the orders have reference.’’ 

The orders mentioned in this rule are the orders of amend- 
ment, the year to which the orders have reference is 1921, begin- 
ning from 1st April, and the earliest date on which the circum- 
stances justifying the amendment existed in the year would be 
lst April, 1921. Therefore, so far as Rule 15 of Schedule IV 
is concerned, there is nothing in it to prevent an amendment in 
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1923 of an assessment made in 1921 and Rule 8 itself says that 
the amendment may be made at any time. No doubt, the result 
of the consideration of these rules looks as if an amendment 
may be made, “perhaps, years after,” as the learned Chief Justice 
observes. Our attention has been drawn by the learned advocate 
for the appellants to section 345. Under this section, it appears 
that an amendment made more than three years after the year 
for which it was intended to have effect is useless and cannot be 
carried into operation. If this construction of section 345 is not 
correct, it may be that there is no limit of time to the orders and 
the mode of assessment. As the rules and the Act stand, there 
can be no doubt that the amendment of an assessment can be 
made at any time within three years so as to operate retrospec- 
tively. As to the inconvenience to big concerns like Railway 
Companies which have to produce a balance sheet and declare 
dividends, inconvenience may exist; but, in the face of the sec- 
tion and the rules, the inconvenience cannot prevent the opera- 
tion of the Act and the rules thereunder. We, therefore, allow 
the appeal and dismiss the suit with costs throughout. 


N.S. Appeal allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
[Ordinary Original Civil Jurisdiction. ] 
PRESENT :—Mr. JusTICE KriSHNAN PANDALAI. 


C. Gajapathi Naidu and two others .. Plaintiffs * 
v. 
Jeevammal alias Padmavathi Ammal and twenty 
others .. Defendants. 


Hindu Widows’ Re-marriage Act (XV of 1856), S 2—Hindu caste where 
re-marriage of a widow is permissible—Applicability—Custosn permitting a 
widore to retain her first Imsband'’s estate afler tv-marriage—Validity. 

Section 2 of the Hindu Widows’ Re-marnage Act applies also to Hindu 
castes in which widow re-marriage is permissible and a custom permitting 
the retention, by the re-marrying widow, of her estate in her first hushand’s 
property after re-marriage cannot be pleaded in the face of the express 
siatutory forfeiture of such estate enacted by the section 


Case-law reviewed 


S. Duraiswami Aiyar and P. V. Vallabhacharyals for 
plaintiffs. 


K. S. Krishnaswami Aiyattgar for T. Krishnaswami Aiyar, 
M. Subbaroya Aiyar, K. Muthuswant Chettiar, T. R. Srinivasa 


*C.S. No 417 of 1927. 25th July, 1929. 
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Thathachariar, S. Srinivasdraghavan, G. Ramakriskha Aiyar, 
P. Chakrapani Aiyangar, N. K. Tirumalachari and K. E. Raja- 
çopalachariar for defendants. 

The Court delivered the following 

JUDGMENT.—The third issue has been set down for trial 
as a preliminary issue. It is as.follows:— 

3. Even if there be one (1.¢., a custom in the family 
permitting re-marriage), does such a custom override the provi- 
sions of the Hindu Widows’ Re-marriage Act and is the 1st de- 
fendant entitled to retain the properties? 

The facts on which this issue has to be determined can be 
gathered from the pleadings. The plaintiffs and 1st defend- 
ant are Naidus by caste and the plaintiffs claim to he the nearest 
reversioners of Ist defendant’s first husband, the deceased 
Madanagopal Naidu, whom she married in 1910 and who died 
issueless in April, 1915. The suit is for possession of the im- 
moveable properties mentioned in A schedule which are admit- 
tedly properties which Ist defendant inherited from her first 
husband. Plaintiffs allege that there were other properties but 
that is disputed and this question is dealt with in the other 
issues. The 1st defendant who was a minor at the date of her 
first husband’s death re-married one Padmanabham Naidu in 
1923. This is admitted. It was stated at the bar by plaintiffs’ 
advocate that the re-marriage was under the Special Marriage 
Act, 1872, but the 1st defendant’s advocate was not prepared to 
admit this. The plaintiff alleges in paragraph 11 of the plaint 
that the 1st defendant belongs to a caste or community in which 
widow re-marriage is not permitted by law or custom. But 
the Ist defendant in paragraph 14 of her written statement 
alleges that widow re-marriage is permitted in her caste and 
explains this by adding that the caste originally migrated into 
British India from the Nizam’s Dominions. The 8th defend- 
ant makes a similar allegation as to custom in paragraph 9 of 
his written statement. The question of custom raised as above 
is covered by the second issue where it is referred to as a custom 
in the family. The third issue above set forth arises upon the 
plaintiffs’ contention that assuming that there is such a custom, 
it cannot be proved as it is overriden by the language of S. 2 
of the Widows’ Re-marriage Act XV of 1856; in other words, 
that the forfeiture enacted by that section applies even to com- 
munities in which widow re-marriage was, or is, by custom per- 
missible, This is the real question for determination on this 
issue, 


mh a 
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There is no direct authority in our Court on the point, 
hough questions more or less cognate to the present have been 
iscussed. In Murugayi v. Veeramakals' a re-married widow 
f the Maravar caste, in which widows may re-marry, was held 
lisentitled to claim the property of her first husband. Their 
ordships said: 


“Although ıt has often been doubted whether peuple of the class of 
hese contending partics are strictly speaking Hindus, there can be no 
uestion that in their customs and observances they are mainly governed 
y the Hindu Law Among them widows may re-marry, and ın this respect 
heir customs differ from those of the Hindu Law as understood to be 
anding upon the higher castes im the present day Their law of inherit- 
nce of property and of the mght of the widow of a man who has left 
io male issue to a life-interest in it 1s the Hindu Law and it must be as- 
umed that they are in such matters guided by the principles of that Law, 
owever much it may be relaxed in reference to some of their social 


sages 7” 

Then their Lordships refer to the custom as re 
corded in Steeles “Hindu Castes” that it is the 
wractice of a wife or widow among the Sudra castes 
of the Deccan on re-marriage to give up all property 
o her former husband’s relations except what has been 
ziven her by her own parents and state that the law in this 
Presidency is the same. Though this decision does not refer to 
he Widows’ Re-marriage Act of 1856, it has been followed ever 
since not only in this Court but by other High Courts also and 
establishes that though there are numerous Hindu castes in 
which widows do re-marry, such widows cannot as a conse- 
quence of Hindu Law which defines the essential nature of a 
widow’s estate in her husband’s property, hold that hushand’s 
sroperty after re-marriage with another man—see Sreeramulu 
v. Kristamma?. In Vitta Tayaranmia v. Chatakondu Sivayya * 
the question arose of a widow who had been a Hindu but be- 
‘ame a convert to Islam and then re-married a Mahomedan and 
claimed to retain the deceased Hindu husband’s property. The 
question “Does a Hindu widow who becomes a Mahomedan and 
narries a Mahomedan by her re-marriage forfeit her interest 
n her first husband’s estate” was referred to a Full Bench and 
t was held by a majority that she does. The ground on which 
she majority whose opinion forms the decision agreed is that 
juite apart from the effect of section 2 of the Widows’ Re- 
marriage Act, the rule of Hindu Law is that a Hindu widow 





1 (1877) 1 L.R. 1 M 226, 
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who re-marries cannot hold after re-marriage the estate of her 
first husband—and this even in castes which by custom permit 
re-marriage—see per Wallis, C. J., at page 1090 and per Oldfield, 
J., at page 1093. But as to the construction of that section 
while Wallis, C. J., was prepared to hold that it applied also to 
Hindu widows re-marrying after conversion to another reli- 
gion, Oldfield, J., was of opinion that such cases are outside the 
scope of that section. It will be noted that the question which 
the members of the majority had before them and on which 
they differed was the applicability of section 2 of this Act to 
an apostate Hindu widow re-marrying after apostacy. That is 
not the present case. The other learned Judge differed from 
both his colleagues on the question of Hindu Law and from the 
Chief Justice on the applicability of the section to the case. The 
case is thus not an authority on the question of construction 
which arises in this case, t.c., whether section 2 of the Widows’ 
Re-marriage Act is applicable to Hindu castes in which the 
custom of re-marriage is prevalent, but it establishes another 
illustration of the proposition that the estate of a Hindu widow 
who re-marries is lost by the re-marriage. 


The construction of the section in question has come before 
the Calcutta, Bombay and Allahabad High Courts. The deci- 
sion in Matungini Gupta v. Ram Rutton Roy, though not on the 
precise point whether section 2 applies to Hindu castes in which 
widow re-marriage is permitted, proceeds on the footing that 
that question can be answered only in the affirmative. There a 
Hindu widow Harani married again’a second husband under 
the Special Marriage Act (III of 1872) after making the decla- 
ration which was at that time necessary under S. 10 that she 
did not profess the Hindu religion. (No such declaration is 
now necessary, see Act XXX of 1923.) In his referring judg- 
ment Wilson, J., says at page 294: 

“It appears to me that cach of these sections, vis, 1 aud 2, applies to 
the whole class of widows to whom the Act is applicable 1 think further 
that each section applies to a Hindu widow [rom the time she becomes a 
widow so that sectiun 1 makes her [rce to marry again if she pleases and 
section 2 declares one of the conditions on which she takes the estate.’’ 

In the argument before the Full Bench the learn- 
ed vakil for the plaintiff drew attention to the fact 
“that the custom existed among the lower castes all over the 
country by which re-marriage was allowed and that even in 
such castes the re-marrying widow forfeited by ordinary Hindu 


4. (1891) LL.R. 19 C. 289 (F.B.).. 
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œ repeat them. It is sufficient to say that if the rule of the 
zeneral Hindu Law is as it has been held to be that even in 
‘ases of castes permitting re-marriage the re-marrying widow 
orfeits her interest in her first husband’s property, the legisla- 
‘ure must have had this clearly before it when enacting Act 
<V of 1856. This is also apparent from the first paragraph of 
he preamble where exceptions to the rule prohibiting re-mar- 
iage are expressly referred to. When, therefore, with this fact 
defore it, the legislature enacted section 2 by which Hindu 
vidows on re-marriage are declared to forfeit their interests in 
heir first husband's property, no new penalty or disability was 
fie enacted, but statutory sanction was being given to what 
as then known to he the general Hindy Law. In short, 
vhat had been the general unwritten law of the Hindus 
vas converted into an express and statutory enactment. On 
he question of construction therefore I am clearly of opinion 
hat assuming that the first defendant belongs to a caste where 
vidow re-marriage is permissible, her case would be within the 
‘orfeiture enacted by section 2 


The question then is whether the custom pleaded can over- 
‘ide that enactment. As pleaded by the first defendant in her 
wn written statement the custom merely permits re-marriage 
of widows. There is no averment that it is also customary for 
‘e-marrying widows to retain their estate in their first hus- 
and’s property after re-marriage. The 8th defendant, however, 
1as pleaded that the custom permits such retention for the 
riod of the re-marrying widow’s natural life. For the pur- 
ose of deciding this preliminary issue this may be taken to be 
he plea of the 1st defendant also. The question is whether 
uch a custom can be pleaded in the face of the express statutory 
‘orfeiture enacted by section 2. In my opinion, it cannot; be- 
‘ause no plea of custom can prevail to violate an express statu- 
‘ory enactment to the contrary and any custom repugnant to 
such enactment will be held to have been swept away thereby. 
Jn this point see Halsbury’s Laws of England, Vol. 10, sections 
160 and 461 where the cases will be found collected. I need 
10t repeat the ground for holding that the words of section 2 
ire general and embrace all Hindu widows, 1¢., persons who 
vxecome widows when they are Hindus and that the section is 
10t confined, by anything to be inferred from the preamble, to 
mch castes among the Hindus as did not permit re-marriage 
ry custom. I refer to the reasons stated in Vithw v. Govinda," 

"7 (1896) I.L.R. 22 B 321 (F.B.). 
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including the rule of construction that the preamble to the 
Act does not indicate the intention of the legislature to control 
its express enactments even if it could legitimately be used for 
that purpose which cannot generally be done. Section 2 thus 
lays down as an express enactment applicable to all Hindu 
widows what was then known generally to be the la 
applicable to all Hindus that a re-marrying wido 
shall upon re-marriage cease to have any interest i 
her first husband’s property which she had: as suc 
widow either by inheritance, maintenance, or by will, and tha 
the next heir of her deceased husband shall thereupon succe 
to the same. After such an express enactment, express bo 
in its deprivation and in its conferment, it is, T think, impossible 
to contend that any custom permitting a re-marrying Hindu 
widow to retain her first hushand’s property was or could be 
saved. I, therefore, hold on the preliminary issue that the cus- 
tom pleaded by the Ist and 8th defendants is, even if true, 
overriden by, statute and therefore cannot be proved. 


N.S. Preliminary issue decided. 


f 












IN THE HIGH COURT- OF JUDICATURE AT MADRAS. 
PRESENT:—MR. Justice ANANTAKRISHNA ATYAR. 
The Maharaja of Pittapuram .. Appellant in all the 


the Appeals (Defendant), 
v 


Sri Chelikani Venkatarayanim Garu .. Respondent in all 


the Appeals (Defendant). 

Court Fees Act, Sch II, Art 17 (b)—Madras Estates Land Act, S 95 
—Stust by ryot to set aside disiraint proceedings—Dismissal of suit—A ppeal 
by ryot—Declaration by the Appellate Court that distraint was valid only 
in part as the whole of the rent stated in the demand twas not legally due— 
Appeal by landlord—Memomndwn of objections by ryot only attacking 
the finding of the Lower Appellate Court as to the amount of rent legally 
due—Court-fee payable—Poter of Court to declare distramt valid in part 
Certain ryots instituted suits under section 95 of the Madras Estates 
Land Act to set aside distraint proceedings on the ground that proper 
notice was not served upon them and that the amount of rent due was 
wrongly stated in the demand The Trial Court dismissed 
the suits and the ryots appealed The Appellate Court came to the con- 
dusion that the amount of rent due was not what was stated in the de- 
mand, but only about half of that and modified the decree of the Trial Court 
by declaring that the distraint made by the landlord was not wholly void but 
was valid only to the extent of the amount of rent found by it to be due 
to the landlord The landlord preferred second appeals to the High Court 
against these decrees. The ryots filed memoranda of objections in each 
of the second appeals These memoranda of objections did not contain 


~*S'R, Nos. 18337 to 18340 of 1928, 18th July, 1929. 
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any ground which went to impugn the distraint proceedings in toto but 
each one of the grounds taken only attacked the finding of the Lower 
Appellate Court as to the exact amount of the rent due to the landlord 


Held, that the subject-matter of the memoranda of objections was 
capable of being estimated in money value within the meaning of Clause 
17 (b) of Schedule TI of the Court Fees Act and, consequently, the Court- 
fee payable was not the fixed fee of Rs. 15 but an ad valorem fee on the 
value of each of these memoranda It is open to Courts to declare a 
distraint made by a landlord under the provisions of the Madias Estates 
Cand Act valid in part and invalid in part. 


Raghunatha Row Sahib v Velld&noonyi Goundan, (1914) 38 M 1140: 
2? MLJ. 597 referred to. 


Memoranda of Objections in Second Appeals Nos. 141 to 
144 of 1928 against the decrees of the District Court of East 
Godavari at Rajahmundry in Appeals Nos. 261, 263, 262 and. 
264 of 1925 preferred against the decrees of the Court of the 
Deputy Collector, Headquarters Division, Cocanada, in Land 
Suits Nos. 1, 7, 6 and 8 of 1925. 

P. Satyanarayana Rao for respondent. 

The Government Pleader for the Crown. 


The Court delivered the following 

OrpER —The question that has been referred to me is, what 
is the Court-fee payable in respect of the memoranda of ob- 
jections in Second Appeals Nos. 141 to 144 of 1928. The 
original suits were instituted by ryots under S. 95 of the Madras 
Estates Land Act. In the plaint there are distinct allegations 
to the effect that proper notice was not served on the ryots and 
that the amount of rent due was wrongly stated in the demand. 
The first Court dismissed the suits filed by the ryots, but on 
appeal by the ryots the Lower Appellate Court came to the con- 
clusion that the amount of rent due was not Rs. 4,000 and odd 
but only Rs. 2,000 odd. Accordingly, the Lower Appellate 
Court reversed the decrees passed by the first Court dismissing 
the suits, and in modification of the said decrees declared that 
the distraint made by the landlord was not wholly void but 
was valid only to the extent of Rs. 2,000 odd, the amount of 
rent found by it. The landlord has preferred these Second 
Appeals Nos. 141 to 144 of 1928. The ryots, who are the 
respondents, have filed memoranda of objections in each of 
these second appeals; and the question that has been referred 
to me is, as I have already stated, what is the proper amount of 
Court-fee payable in respect of these memoranda of objec- 
tions. 

In order to find out what exactly is the amount of Court- 
fee payable in respect of a document, one has to see, first of all, 
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Maharaja of what the exact nature of the document is. I have read through 


Pitta : : 
‘param these memoranda of objections and I am not able to find any 
Snes ground which goes to impugn the distraint proceedings in toto, 


rayantm Gera, on the other hand what I find is that each one of the grounds 
taken in the memoranda only attacks the Anding of the Lower 
Appellate Court as to the exact amount due to the landlord. Thus 
my decision is confined to a case where it is not the whole of the 
distraint that is sought to be set aside by virtue of some plea 
which goes to the root of the whole matter; in the present cases 
the objection taken by the ryots to the decree of the Lower 
Appellate Court is confined, as I understand the same, to the 
question of the amount of rent due Therefore the question 
that I have got to ask myself is this: Is the subject-matter of 
these memoranda of objections capable of being estimated in 
money value within the meaning of clause 17 (b) of Schedule IT 
of the Court Fees Act. Before I consider this question, it may 
perhaps be convenient that I should refer to one or two sections 
of the Estates Land Act which deal with the question as to how 
far distraint proceedings could be held to be partly valid and 
partly invalid. Section 53 (2) enacts that a patta tendered by 
a landholder which in the opinion of the Collector is partially 
but not entirely correct shall nevertheless be enforceable to the 
extent to which it is found to be correct. Reference was made by 
the learned Government Pleader to S.104 also of the Estates Land 
Act in this connection. The learned Advocate who appeared 
for the ryots argued that clause (2) of section 53 would apply 
only to suits for acceptance of pattas and muchilikas and that 
the section could not apply to suits such as these I have now to 
deal with, namely, suits brought under section 95 to set aside 
distraint proceedings. I find on a reference to the case of 
Raghunatha Row Saheb v. Vellamoonji Goundan' that 
this very question came up for consideration before two 
learned Judges of this Court, Oldfield and Seshagiri Aiyar, JJ.. 
and both of them came to the conclusion that the application of 
the section was not confined to patta suits as is now contended 
for by the learned Advocate on behalf of the rvots. I need not 
go into the details of the reasoning of the learned Judges, for 
the said decision is binding upon me. It was held in that case 
that a distraint could be upheld to the extent of the amount 
legally due to the landlord though the landlord purported to 
effect the distraint in respect of a larger amount. This is a 
decision under the present Estates Land Act, and consequently 
~~ I (1914) TLR 38 M 1140: 27 MLJ. 597, 
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is a direct authority on the construction of the section in ques- 
tion. I may just quote one sentence from the judgment of 
Seshagiri Aiyar, J., at page 1143 of the report: 

“It would sene? His Lordship says, ‘‘no purpose therefore to enact 
n clause (2) of section 53 that the landlord can enforce lus claim for rent 
n a Revenue Court in so far as the patta correctly states ıt If the decisions 
prior to the Estates Land Act can furnish any assistance, 1 feel no doubt 
that they would support this conclusion of mine Pnor to the passing of 
he new Act, the predominant view was that a distraint for an excess 
cack should not be avoided altogether.’’ 


Before the Estates Land Act no doubt there was some 
difference of opinion on this particular point but as remarked 
X Seshagiri Aiyar, J., the predominant view was that a dis- 
raint would be valid to the extent of the rent properly due. 
In Venkatakrishna Pillai v. Muthialu Reddy? Sir Arnold White, 
Chief Justice, and Krishnan, J., say as follows :— 

“It ıs argued that the attachment ıs bad as ıt was for a larger amount 
than what the Distnct Judge held to be due It has been held by this 
Court in recent cases that the attachment 1s good for the amount actually 


due A casc of sale stands on a different footing from æ case of attach- 
ment The case before us is only one of distraint, not of sale ’’ 


The learned Judges held that the distraint was valid to the 
extent of the proper amount of rent due. A similar view was 
also taken in Bhupatiracn v. Ramasamt,> where the distraint 
was made in respect of a sum of Rs. 446-0, whereas the amount 
lue was only Rs. 22-3-0, just half the amount claimed by the 
landholder; and the Court held that the distraint was valid to 
he extent of Rs. 22-3-0 found by the Court to be properly due. 

Having regard to the predominant view that prevailed in 
Madras prior to the enactment of the Estates Land Act and 
having regard to the decision in Raghunaiha Row Saheb v. 
Vellanoonji Goundan' on section 53 of the present Act, there 
could be no doubt on the question that it is open to Courts to 
declare a distraint valid in part and invalid in part. The decree 
of the Lower Appellate Court, in the cases before me, as I have 
mentioned already, declared the distraint to be valid to the ex- 
cent of Rs. 2,000 odd. It is against such a decree these memo- 
randa of objections have been filed. and as the memoranda raise 
10 question that goes to the root of the whole matter and render 
the whole distraint invalid, and since the grounds raise only 
questions as regards the exact amount of rent due, I think that 
che present js a case which does not come within clause 17 (b) 
of Schedule lI of the Court Fees Act. The conclusion I have 


1 (1914) IL-R. 38 M 1140: 27 MLJ 597 
2. (1910) 20 M.L J. 821. 3. (1900) LLR 23 M. 268. 
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come to is that it is possible to estimate at a money value the 7 
subject-matter in dispute in these memoranda of objections. 
On the side of the Crown my attention was also drawn to 
clause 8 of section 7 of the Act where the legislature deals with 
suits to set aside attachment of lands as capable of being so 
valued. The case in Bunwari Lal v. Daya Sunker Misser* was 
also quoted as throwing light on the question as to what exactly. 
is the meaning to be attached to the words “capable of bein 
estimated in money value” occurring in clause 17 (b) of th 
Court Fees Act. 

For the reasons I have mentioned, I have come to the con 
clusion that the memoranda of objections in the cases befor 
me are capable of being estimated in money value, and conse“ 
quently the Court-fee payable in respect of the same is not the 
fixed fee of Rs, 15 but an ad valorem fee on the value of each 
of these memoranda. The learned Advocate for the ryots will 
be called to specify the value of these memoranda and pay ad 
valorem fee thereon within a month. 


N.S. Reference atiswered 















[FULL BENCH] 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT:—MR. Justice KumaraswaAMr Sastai, MR. 
Justice RaMEsAM AND MR. Justice REILLY. 

immidisetti Dhanaraju and others .. Appellanis* 

Judgment-déebtor and 

Counter-petitioner) 


v. 
Motilal Daga, trading under the name and style of 
Balakrishnadas Motilal and others .. Respondents 
(Decree-holdevs—Petitioners). 


Letters Patent (Aladras), danse 36—Ciwil Procedure Code, 5. S— 
Hyh Court—Lqual diviwn of opinion between the Judyces—Procedure to 
be followed. 

The proceduie tu be adopted by the High Cout in case of an equal 
divison of opion between the Judges should be governed by clause 36 
of the Letters Patent and not by S. 98 of the Civil Procedure Code 

Bhatdas Shivdas y Bat Gulab, (1921) LR. 48 LA. 181. LLR. 45 
Lom 718. 40 MLJ. 519 (PC) relied on. 


Venkafasubbiah v. Venkatasubbauwna, (1924) 21 L.W. 721 overruled. 








*“AA.O Nos 78, 155 and 403 of 1926 19th February, 1929. 
4. (1909) 13 CW N. 815. 
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Appeal against the order of the Court of the Subordinate 
Judge of Cocanada, dated 16th November, 1925 and made in 
E. P. No. 102 of 1925 in O.S. No. 67 of 1922. 


Two persons were carrying on a business ın partnership with 
three others. To contribute their share of the capital and of the 
working expenses for that business, they borrowed various sums 
of money from two strangers. When pressed to repay these 
amounts, these two paitners cxccuted a mortgage in favour of the 
two creditors of their interests in the partnership. Later on, -these 
two partners instituted a suit Q.S. No. 9 of 1922 on the file of 
the Subordinate Judge of Cocanada for the winding of the part- 
nership and taking the necessary accounts. Subsequently, the mort- 
Sane instituted a suit O.S. No. 67 of 1922 on the file of the 
Subordinate Judge of Cocanada to enforce the mortgage and in 
this suit they impleaded the other three partners also as defend- 
ants. The latter suit was decreed first, the decree being agaist 
the mortgagors and the other partners being exonerated. This 
decree was held to be a money decree and not a mortgage decree. 
Subsequently, in O.S. No. 9 of 1922 a prelimipary decree was 
passed declaring who the partners were and the extent of the 
interests of the plaintiffs in that suit in the partnership. There- 
upon, the decree-holders in O.35. No. 67 of 1922 applied for exe- 
cution of their decree and prayed for the sale of the share of their 
judgment-debtors in the partnership. Objection was taken to this 
sale but tL was overruled and the sale was held. An application to 
set aside the sale also was dismissed. Appeals were preferred to 
the High Court against these orders of the Subordinate Judge of 
Cocanada passed in execution of the decree in O.S. No. 67 of 
1922 and were heard by Phillips and Tiruvenkatachariar, JJ. 
Philips, J., held that the order of the Subordinate Judge directing 
the sale and its subsequent sale were illegal and should be set aside. 
Tiruvenkatachariar, J., held that the order of the Subordinate 
Judge was correct. The question arose as to what was the’ proper 
order to be passed in view of this difference of opimion between 
the two Judges. i 


T. M. Krishnaswami Atyar for appellants. 


K. S. Arishnaswaint Aiyangar and C. Rama Rao for res- 
pondents. 


The Court (Phillips and Tiruvenkatachariar, JJ.) made the 
folowing 


ORDER OF REFERENCE TO A FuLL Benca.” Phillips, J— 
Owing to the difference of opinion between my learned brother 
and myself, there remains for decision the question whether the 

R—34 
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provisions of section 98 of the Civil Procedure Code or the pro- 
visions of clause 36 of the Letters Patent should be applied. A 
similar provision to that contained in section 98 was first enact- 
ed in 1861 by an Act amending the Civil Procedure Code of 


| 


- 1859. Subsequently in 1862 Letters Patent were issued estab- 


lishing the High Court of Madras and these Letters Patent 
were modified in 1865. Clauses 15 and 16 of the Letters Patent 
conferred appellate jurisdiction on the High Court and in clause 
36 it is declared that in the exercise of appellate jurisdiction a 
certain procedure is to be adopted. That this overruled Act 
XXIII of 1861 was held in Nundecpui Mahta v. Mr. Alexander 
Shaw Urquhart,’ where it was held by the Calcutta High Cou 
that both clause 15 and clause 36 of the Letters Patent prevail 
over the previous Act of 1861. In 1877 the Civil Procedure 
Code was again amended and also in 1882, and in neither of 
these Acts is there any section providing that the Code shall not 
affect the Letters Patent. It has accordingly been held that 
under the Code of 1882, section 575 supersedes the provisions 
of the Letters Patent so far as clauses 16 and 36 are concerned 
but not in the case of clause 15. The latter point was decided 
by the Privy Council in Hurrish Chunder Chowdhry v. Kalisun- 
dari Dcbi? but there has been no pronouncement by the Privy 
Council on the former point. In Sri Gridhariji Maharaj 
Tickatt v. Purushotum Gossami’ Appaji Bhivrav v. Shivlal 
Khubchand* and Hussaini Begam v. The Collector of Musaffar- 
nagar* and other cases to which I need not refer in detail, it 
was held that sectin"575 (of Act XIV of 1882) supersedes 
clause 36 of the Letters Patent. When the Code of 1908 was 
enacted, a provision was inserted, i.e., section 4: 












“In the absence of any specific provision to the contrary, nothing in 
this Code shall be deemed to limit or otherwise affect any special or local 
law now in force or any special jurisdiction or power conferred, or any 
special’ form of procedure prescribed by or under any other law for the 
time being in force.’?’ 


Notwithstanding this provision it has consistently been held 
that section 98 of that Code overrides clause 36 of the Letters 
Patent—vide Bhuta v. Lakadu Dhansing* and many other cases 
in each Court. There is one exception to this series of cases, 
namely, Veeraraghava Reddi v. Subba Reddi’ where it was 





1 (1870) 13 WR 209 2 (1882) LR. IOTA 4.ILR 9C 482 (PC) 
3 (1884) I L.R. 10 C 814 (F.B ) 4. (1879) IL.R 3 B 204 (FB) 
5. (1889) I L.R. 11 A. 176. 6 (1918) 1.L.R. 43 B. 433 (F.B.). 


7 (1919) I.L.R. 43 M 37: 37 M.L.J. 449. 
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the Code of 1908, applied only to appeals to the High Court from Subordi- 
nate Courts, and that in Sabapathy Chetti v Naravanasamt Chetti ‘the 
Court said that the provision made by section 15 of the Letters Patent 
was entirely foreign to the provisions.of the Civil Procedure Code relating 
to appeals from one Court to another, but both these cases followed and 
purported only to apply Chappan v Afoidtn Kuiti a Full Bench decision 
vl 1898 and Toolsee Money v. Sudein1® These are cases in which the 
point actually decided was that the appeal expressly given by section 15 
of the Letters Patent is not interfered with by section 588 of the Code 
f 1882 on the pmnciple generala speciahbus non derogant, following 
urrash Chunder v Kaltswndari? From a consideration of these older 
s, which were very fully argued and considered, ıt appears that the 
ecisions in Sabapathy Chetti v. Narayanasami Chetts!™ and Sesha 
Ayydr v  Nagarathna Lal’ laid down their effect much more 
videly than was necessary and overlooked the distinction hetween 
les which took away existing mghts of appeal and rules which 
Tecognize these mghts but regulate the procedure of the Court in which 
such appeals are pending. It ıs also plain that the words in section 104 
of’ the Act of 1908 are inserted for the purpose of giving effect to the 
decisions of the Full Bench at Madras and of the High Conrt at Calcutta, 
for the excepting words ‘save as otherwise expressly provided hy any law,’ 


cut down the general words, and thus carry out the very reasoning of 
those two judgments ’’ 


We see that Lord Sumner recites with appfoval Chappan 


v. Moidin Kutti! which follows Hurrish Chunder Chowdhry v., 


Kalisundars Debi,? but held that the two subsequent cases Saba- 
pathy Chetti v. Narayanasami Chetti'™ and Sesha Ayyar v. 
Nagarathna Lala’ laid down the effect of the former cases much 
more widely than was necessary. In fact the general trend of 
the judgment is to show that the Civil Procedure Code is appli- 
cable to High Courts with the proviso that it does not affect any 


of the provisions of the Letters Patent. Inimediately after this’ 


judgment, namely on 20th January, 1921, we have the decision in 
Bhaidas Shivdas v. Bai Gulab? There it was held that in an 
appeal from the Original Side, clause 36 of the Letters Patent 
was not affected by section 98, Civil Procedure Code. It was 
no douht observed: 

“This view of the section 1s not novel, for ıt has been supported by the 


judgments in Madras, in Allahabad and in Calcutta, sce Roop Laul v 


Hakshud Doss)? Lackanan Singh v Ram Lagan Singh? and Nundecpaut 
Mahta v Mr Alexander Shaw Urquhart, 


but the decision in the judgment is not arrived at on the 





1 (1870) 13 W.R. 209. 
2 (188) LR 10 LA 4, ILR 9 C. 482 (PC) 
. 8 (1898) I.L R. 22 M 68 8 M.L.J. 231 (F.B.) 
9. (1921) L.R. 48 I.A. 181 TLR. 45 B. 718 40 M.L J. 519 (P.C) 
16. (1903) IL.R. 27 M 121: 13 MLJ 362 
17, (1901) I.L.R 25 M 555: 11 M.L-J. 36. 
18. (1898) I.L.R 26 C 361 (F.B.). 
19. (1905) T.L.R. 20M 1. 20. (1903) T,L,R, 26 A 10, 
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F. B. same grounds but is based upon section 4 of the Civil Procedure 
Dhanaran Code of 1908, namely, 
v. 
Motilal Duga. ‘In the absence of any specific provision to the contrary, nothing in 
Phillie this Code shall be deemed to limit or otherwise affect any special or local 
ps, J. law now in force or any special jumsdiction or power conferred, or any 


special form of procediie prescmbed by or under any other law for the 
time being in force.’’ 

Lord Buckmaster then observes in Bhaidas Shiudas v. Bai 
Gulab’: 

“‘There ıs no specific provision in section 98 and there 1s a specia 
form of procedure which was already prescribed. That form of proce- 
dure section 98 does not, in their Lordships’ opinion affect ’’ 

This is a very general statement and is wide enough to 
include the statement that section 98 does not affect the proce- 
dure laid down in the Letters Patent. That procedure is given 
in clause 36 which applies to cases arising both under clause 
15 and clause 16. It would, therefore, appear that this dictum 
would apply equally to clauses 15 and 16 of the Letters Patent 
and this is supported by the judgment of Lord Sumner in 
Sabitri Thakurain v. Savi, where he observes: 

‘Tu conclusion, there 1s no reason why there should he any general 
difference between the procedure of the High Court in matters coming 
under the Letters Patent and its procedure in other matters ’’ 

This is a very general pronouncement and supports the 
view that if the procedure under clause 36 is to be adopted in 
cases falling within clitse 15, it should also be adopted in cases 
falling within clause 16. 


It is quite clear that before 1877 the appellate procedure of 
this High Court was governed by clause 36 and not by the Pro- 
cedure Code of 1859 as amended in 1861. This is clear from 
the decision in Nundecput Malta v. Mr. Alexander Shaw 
Urquhart! The Codes of 1877 and 1882 being subsequent in 
date to the Letters Patent of 1865 may be held to have over- 
ruled the Letters Patent, for there is no provision in those 
Codes corresponding to section 4 of the present Civil Procedure 
Code and that was the view adopted by all the High Courts in 
India. The same view was taken even after the Civil Proce- 
dure Code of 1908 came into force, but reference is not made in 
any of the decisions to the effect of section 4 of that Code. 





1 (1870) 13 W.R. 209 
9 (1921) I R 48T A. 181 T.L.R 45 B 718 at 723: 40 M.L.J. 519 (P.C). 
10. (1921) LR, 48 TA. 76 TLR 48 C. 481 at 492° 40 M.L.J 308 (PC). 
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he effect of that section in one particular instance is clearly 
aid down in Bhaidas Shtvdas v. Bat Gulab? and that this effect 
ihould be held to be of general application is supported by the 
anguage of Bhatdas Shivdas v. Bai Gulab ° and also the obser- 
‘ations in Sabitri Thakuratn v. Savi.” That this is the correct 
rew is also supported by their recent amendment of section 98 
vhich in terms says that section 98 shall not affect any provision 
{f the Letters Patent. In the statement of objects and reasons 
| said that the object of this amendment is to enact more clearly 
c provision which was previously implied in section 4 of the 
Act. This seems to me to be clear proof that it was the inten- 
ion of the legislature in making this amendment to declare that 
ke procedure laid down in clause 36 of the Letters Patent should 
e generally applicable in all appeals heard by the High Court 
ind was unaffected by section 98 of the Code. 


It is suggested that the amendment of section 98 merely 
eaves the law as it was before, but as there has been no pro- 
1ouncement of the Privy Council saying that S. 4 did not protect 
‘lause 36 equally with clause 15 which it was definitely held to 
srotect, it cannot be said that section 98 prior to the amendment 
iecessarily affected clauses 16 and 36. The distinction drawn 
vetween the jurisdiction of the High Court under clause 15 and 
lause 16 was based on the language of section 96, for it has 
een held that section 96 refers only to appeals from Subordi- 
iate Courts and not to appeals from one Judge of the High 
-ourt to the High Court. Section 96 daps not in terms ex- 
lude appeals from one Judge to the other Judges of the High 
-ourt; for, it includes all appeals from “any Court exercising 
original jurisdiction to the Court authorised to hear appeals 
‘rom decisions of such Court.” This language is wide enough 
o include appeals from one Judge to the other Judges of the 
Tigh Court. If that is so, then section 96 applies to all appeals 
ind section 98 which clearly relates back to section 96 must 
Iso deal with all appeals If section 98 does not affect appeals 
inder clause 15, how can it be held to affect appeals under 
lause 16? Tt appears to me that in view of the judgments of 
he Privy Council in Bhatdas Shivdas v Bai Gulab? and Sabitri 
“hakurain v. Savi,” section 4 of the Civil Procedure Code of 
908 was enacted in order to save, amongst other enactments, the 
irovisions of the Letters Patent. That this was the view of 
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the Legislature is now made clear by the very recent amend- 
ment of section 98, Civil Procedure Code. 

Another question now arises, namely, whether, if clause 36 
be applied in this case, its provisions at the date of the filing 
of the appeal should be adopted or its provisions as they now 
stand after amendment. I am inclined to take the latter view 
but as the question has been referred to a Full Bench by anothe 
Bench of this Court, the decision on the point may be deferr 
until the opinion of the Full Bench is known. 

That being so, it would seem to be advisable to refer 
first question at issue for the decision of a Full Bench, as i 
my view the two decisions of the Privy Council in Bhaidas Shi 
das v. Bai Gulab? and Sabitri Thakurain vy. Savi coupl 
with the recent amendment of section 98, show that the cases 
hitherto decided are no longer good law. I would, therefore, 


refer for the decision of a Full Bench the following question :— 
‘“‘Is the procedure to be adopted by the High Court in case of an equal 

division of opimion between the Judges to be governed by clause 36 of the 

Letters Patent or by section 98 of the Code of Civil Procedure??? 


Tiruvenkatachariar, J—The question whether section 
98 of the Civil Procedure Code or clause 36 of the Letters 
Patent applies when the Judges hearing an appeal preferred to 
the High Court from a decree of a Subordinate Court differ in 
their opinion arises in, this case and has been argued at consi- 
derable length on both sides. For the appellant it is contended 
that clause 36 of the Letters Patent applies to all appeals which 
are heard by the High Court whether the appeals are preferred 
to it under section 96 of the Civil Procedure Code or clause 15 
of the Letters Patent. 

The contention for the respondents on the other hand is 
that clause 36 of the Letters Patent applies only to appeals 
preferred to the High Court under the Letters Patent and that 
section 98 of the Civil Procedure Code applies to appeals pre- 
ferred to it under section 96 of the Civil Procedure Code. This 
point has heen discussed in several cases both before and after 
the decision of the Privy Council in Bhaidas Shivdas v. Bat 
Gulab,’ and the conclusion at which all the High Courts have 
arrived is that section 98 of the Civil Procedure Code applies 
to appeals preferred to the High Court from the decree of 
Subordinate Courts. The question has been considered in 
these cases from every conceivable point of view that hardly 
anything useful can be added to the discussion of the point; 


9 (1921) L.R 48 I.A. 181: I.L R. 45 B. 718. 40 M L J. 519 (P.C.). 
10 (11921) LR 481A 76.ILR 48C 481- 40 MLJ 308 (P.C). 
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and whatever our own opinion might be, we sitting as a divi- 
sional bench would not be justified in dissenting from that view. 
So far as this case is concerned there is a further point to be 
considered which has not been considered in the previous cases 
for the reason that it arises out of a recent amendment of section 
98 of the Civil Procedure Code by Act XVIII of 1928 which 
me into force on 25th September, 1928. By that amendment 
ac following words were added to section 98 of the Civil 
ocedure Code:— 


“‘Nothmg in this section shall be deemed to alter or otherwise affect 
ly provision of the Letters Patent of any High Court ’’ 


It should be here mentioned that clause 36 of the Letters 
Patent was itself amended recently and the amendment came 
nto force so far as this High Court is concerned on the 1st 
“ebruary, 1928. That amendment materially modifies the pro- 
cedure which was laid down in that clause as to how the appeal 
fhould be disposed of in case the Judges hearing the appeal were 
squally divided. In that case the clause as amended says 


‘thal they shall state the poimts upon which they differ and the case 
shall then Le heard upon that pomt by one or more of the other Judges 
nd the point shall he decided according to the opinion of the majority of 
he Judges who have heard the case including those who first heard it ’’ 


Before this amendment the rule laid down in the clause 

vas that i 
‘‘in such a case the opinion of the senior Judge shall prevail ’? 

Section 98 of the Civil Procedure Code as it stood before 
the recent amendment prescribes a different rule for a case 
where the Judges are equally divided in opinion. In such a 
zase it says that, the decree appealed from shall be confirmed; 
out there is a proviso which says that 
‘where the Bench hearing an appeal 1s composed of two Judges be- 
onging to a Court consisting of more than two Judges and the Judges 
composing the bench differ in opinion on a poit of law, they may state 
he point of law upon which they differ and the appeal shall then be heard 
ipon that point only hy one or more of the other Judges and such 
yoint shall be decided according to the opinion of the majority (if any) 
of the Judges who have heard the appeal including those who first heard 
t,7? 

It will be seen that the recent amendment of clause 36 of 
he Letters Patent is modelled on the provisions of the Civil 
Procedure Code, with this difference, vis., (1) that the refer- 
nce of the points in difference for the decision of another Judge 
or Judges is not discretionary as in section 98 of the Civil Pro- 
edure Code but obligatory, (2) the reference to be made under 
‘lause 36 is not to be confined to a question of law only as in 
ection 98, Civil Procedure Code, but to extend to questions of 
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F.B. fact also on which the opinion is divided. The’amendment of 
Dhanaraya clause 36 of the Letters Patent thus incofporates and extends the 





eer Tule enacted in section 98 to all the points (be they questions of 
ols! Dema fact or questions of law) on which opinion is divided, and the 
P reference to those poimts is also made obligatory. It seems to 


me that the subsequent amendment of section 98, Civil Proce- 
dure Code, is consequential upon the amendment of clause 3 
and if the question is considered in the light afforded by 
provisions of the Code and of the Letters Patent as they n 
stand, it seems to be fairly obvious thal the intention of the le 
lature in amending section 98 as stated above is to make 
clear that all appeals to the High Court whether they are pr 
ferred under the Letters Patent or under the Civil Procedure 
Code shall, when the opinion of the Judges hearing the appeal 
is equally divided, be governed by one and the same procedure, 
vis., that laid down in clause 36 of the Letters Patent. I may 
however observe that the actual wording of the amendment and 

its position in the Code leaves room for the contention advanced { 
on behalf of the respondent that all that the amendment of 

section 98 says is 


“that the operation of the Letters Latent with regard to the piocedure 
relating to appeals preferred under the Letters Patent 1s not intended to be 
affected by the procedure laid down ın section 98, Civil Procedure Code.’ 


In fact in Bhatdas Shivdas v. Boi Gulab? the procedure 
laid down in section 98 was applied by the High Court to an 
appeal preferred under the Letters Patent from a decree of a 
single Judge passed on the Original Side of the High Court and 
the decree of the trial Judge was affirmed though, if clause 36 
of the Letters Patent applied, it should have been reversed. 
Their Lordships of the Privy Council on appeal held that the 
procedure prescribed in clause 36 should have been followed 
and not that prescribed in section 98, Civil Procedure Code. 

It was argued for the appellant that the effect of the deci- 
sion of the Privy Council in Bhatdas Stvdas v. Bat Gulab ° and 
of the recent amendment of section 98 is not only to make 
clause 36 of the Letters Patent applicable to all appeals heard 
by the High Court whether they are preferred under the Letters 
Patent or under the Code, but that in the present case what 
should be applied is not clause 36 of the Letters Patent as it 
now stands, but clause 36 as it stood before the amendment. 
Speaking for myself, I am unable to accept such a contention. 
The reference to “the provisions of the Letters Patent of any 


te! 
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High Court”, which is made in the recent amendment of section 
98, is, in my opinion, to the provisions of the Letters Patent as 
they stood when the said amendment came into force. Both 
section 98, Civil Procedure Code, and clause 36 of the Letters 
Patent are, if I may express my opinion on the point, mere 
rules of procedure, differing in that respect from clause 15 of 
-he Letters Patent which gives a right of appeal in certain cases 
rom the decision of a single Judge or of a division bench. In 
t view if clause 36 applies to the present case, I should think 
t it is the clause as amended which has to be applied and not 
e clause as it stood before the amendment came into force. 
is question is already under reference to a Full Bench. I 
Need only add that after the recent amendment of clause 36 there 
seems to be no reason why the same procedure should not be 
applied in the case of all appeals heard by the High Court 
whether the said appeals are preferred to it from the decrees 
gassed in the exercise of its original jurisdiction or from the 
Jecrees of Subordinate Courts and that, having regard also to 
he recent amendment of section 98 of the Civil Procedure Code, 
the question should, so far as this High Court at least is con- 
rerned, be set at rest by a Full Bench. 
I therefore concur in the order of reference to a Full Bench 
sroposed hy my. learned brother. 
By Court.-—Final orders must now await the result of our 
‘eference to Full Bench. 
T. M. Krishnaswant Aivar for R. Somasundaram for appel- 
ants. i 
K. S. Krishnaswami Aiyangar for -C. Rama Rao for 
‘espondents. i 
The Court expressed the following 
Opinton.—The question referred to the Full Bench is: 


“Tq the procedure to be adopted by the High Court in case of an equal 
ivision of opinion hetween the Judges to be governed by clause 36 of 
qe Letters Patent or hy section 98 of the Code of Civil Procedure??? 


' The Letters Patent were issued in 1862 and were modified 
1 1865 but previously a section like section 98 had been intro- 
uced into the Civil Procedure Code of 1859 by the Amending 
ict of 1861. Between 1865 and 1877, it could not be suggested 
hat the Civil Procedure Code prevailed over the Letters Patent. 
t was obvious that the Letters Patent prevailed over the Civil 
*rocedure Code. In case of difference of opinion between two 
udges, the procedure in the Letters Patent was the only pro- 
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cedure to be followed. This was accordingly held in Nundeeput 
Mahta v. Mr. Alexander Shaw Urquhart... A fresh Civil Pro- 
cedure Code was passed in 1877 and another in 1882 and in 
these Codes section 575 similar to section 98 of the present Code 
was inserted as in the Code of 1859. As these Codes were after 
the Letters Patent, the question arose whether section 575 super- 
seded clause 36 of the Letters Patent. That the Indian Legis 
lature could alter or amend the provisions of the Letters Paten 
was clear from clause 44 of the Letters Patent But for cla 
44 the question would never have arisen. One would ha 
thought that an attempt by the Indian Legislature to alter 
amend the provisions of the Letters Patent would have b 
made in express and unambiguous terms and not left to be i 
ferred by implication. No express attempt was made by the 
Legislature. Still apparently it was contended that impliedly 
the Indian Legislature did intend to supersede clause 36 of the * 
Letters Patent by section 575 of the Civil Procedure Code. 
This argument prevailed in Appajt Bhivrav v. Shivlal Khub- 
chand,* a decision of a Full Bench, Westropp, C.J., Melvill and 
West, JJ. They said: 


“We consider that the provisions of the Letters Patent in this respect 
have been superseded hy section 575 of the Act X of 1877—s0 far as regards 
cases to which section 575 is applicable ’’ 


This was followed in Sri Gridhariji Maharaj Tickait v. 
Purushotum Gossam even in the case of an appeal from the 
Original Side of the High Court under section 15 of the Letters 
Patent and in Hussaini Begam v. The Collector of Musafar- 
nagar and other cases. But meanwhile the Privy Council held in 
Hurrish Chunder Chowdhry v. Kalisurdari Debt, that clause 15 
of the Letters Patent was not supreseded by section 588 of the 
Civil Procedure Code. Accordingly in Chappan v. Moidin Kutti 
it was held that clause 15 of the Letters Patent was not controlled 
by any of the provisions of the Civil Procedure Code and this 
was applied in Sabapathi Chetti v. Narayanasaint Chetti" As 
a result of the group of cases beginning with Hurrish Chunder 
Choawdhry v. Kaltsundars Debi it was then held in Allahabad 
(where there is no Original Side) that clause 36 of the Letters 
Patent was not superseded by section 575 of the Civil Procedure 
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Code. This was followed in Roop Laul v. Lakshmi Doss? 
though the latter case is from the Original Side. It will be 
noticed that the reasoning in Lachman Singh v. Ram Lagat 
Singh? is perfectly general and if clause 36 of the Letters 
Patent was not to be considered as superseded by section 575 of 
the Civil Procedure Code, it must be so as regards all appeals 
whether the appeals themselves are under the Civil Procedure 
Code or under clause 15 of the Letters Patent. In spite of this 
obvious consideration and the decision in Lachman Singh v. Rant 
Lagan Singh® a practice arose in this Court according to which 
it was supposed that the only effect of the decision in 

oop Laul v. Lakshmi Doss was to make clause 36 
of the Letters Patent applicable to appeals under clause 
15 of the Letters Patent but not to appeals under the Civil Pro- 
cedure Code as to which, in case of difference of opinion, section 


575 of the Civil Procedure Code would continue to apply as ` 


before, Hiurrish Chunder Chowdhry v. Kattsundari Debi.* But 
this practice is not represented by any reported deci- 
sion in this Court. In Swrajmal v. Horniman™ it 
was held that clause 36 of the Letters Patent applied 
in an appeal from the Original Side but the reasoning on which 
the judgment was based was perfectly general and will equally 
apply to appeals under the Civil Procedure Code. In Veera- 
raghava Reddi v. Subba Redd it was held that even in the 
case of appeals from mufassal Courts, clause 36 of the Letters 
Patent applied, but the question was not discussed. But in 
Bhuta v. Lakadu Dhansing® the opposite conclusion was 
arrived at by a Full Bench. Then we have got the decision in 
Bhatdas Shiv'das v. Bat Gulab, a decision of the Privy Council. 
That was a case on the Original Side of the Bombay High Court. 
There was an appeal. The learned Judges differed and section 
98 of the Civil Procedure Code was applied. Under section 
98, sub-section (2), the question was referred to another Bench 
and was decided adversely to the plaintiff. This must have been 
before the Full Bench decision in Bhuta v. Lakadu Dhanstng.° 
The plaintiff then carried an appeal to the Privy Council on the 
ground that section 98 was wrongly applied. The Privy Coun- 
cil held that clause 36 of the Letters Patent ought to be applied. 
2 (182) LR. 10 I.A 4: 1.L.R. 9 C 482 (P.C.). 
6. (1918) I.L.R 43 B 433 (F.B.) 
7. (1919) I.L.R. 43 M 37: 37 M.L.J 449. ~- 
9 (1921) L.R. 48 I.A. 181: I.L.R 45 B. 718: 40 M L.J. 519 (P.C.). 
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Lord Buckmaster who delivered the judgment of the Judicial 
Committee rested his conclusion by reference to section 4 of the 
Civil Procedure Code. His reasoning is similar to that in 
Surajmal v. Horniman” and was perfectly general, so that 
even in the case of appeals under the Civil Procedure Code, 
clause 36 should apply. Lord Buckmaster expressly approves 
of the decision in Lachman Singh v. Ram Lagan 
Singh which was a case of an appeal under the 
Code. The point was accordingly raised in this Court 
in Venkatasubbiah v. Venkatasubbarama'. The case in Bhaidas 
Shivdas v. Bat Gulab’ was cited before the learned Judges but 
the fact that Lachman Singh v. Ram Lagan Singh was ap- 
proved by the Privy Council seems to have been overlooked. 
Venkatasubba Rao, J., relied on the previous practice in this 
Court in applying S. 98 of the Civil Procedure Code 
to appeals under that Code and he held that Bhaidas 
Shivdas v. Bot Gulab? was not intended to overrule 
the prior rule of law as represented by the practice of this 
Court. This is the first decision of this Court, apart from 
practice, decided after a consideration of the point that section 
98 and not clause 36 of the Letters Patent applied to appeals 
under the Civil Procedure Code. In Purna Chandra Chatterji 
v. Narendra Nath Chowdlry** Walmsley, J., held that clause 36 
ought to apply and a similar conclusion was arrived at by a Bench 
of three Judges in Suresh Chandra Mukherjee v. Shiti Katta 
Banerjee.* But in a later case in Prafulla Kamsi Roy v. 
Bhabani’ Nath Roy,” Page, J., who was a party to Suresh Chan- 
dra Mukherjee v. Shiti Kanta Banerjee changed his opinion 
and held that the decision of the Privy Council in Bhatdas Shiv- 
das v. Bai Giab® must be limited to appeals under clause 15 of 
the Letters Patent and does not apply to appeals under the Civil 
Procedure Code. Walmsley, J., who was a party to Purna 
Chandra Chatterji v. Narendra Nath Chowdhry™ deferred to 
the opinion of Page, J., and was willing to change his opinion. 
Page, J.; invited the legislature to solve the doubts and difficulties 
by an express enactment In Punjab Akhbarat and Press Co. v. 
Ogilvie ** it was held that section 98 should apply though the 
Chief Justice appeared to be inclined to the opposite view if the 
matter were res integra. 
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At this stage of the Case Law, Act XVIII of 1928 was pass- 
2d amending section 98 of the Code of Civil Procedure. An 
xplanation was added to section 98 to this effect:— 


. ‘Nothing ım this section shall be deemed to alter or otherwise affect 
my provision of the Letters Patent of any High Court.’’ 


This explanation is perfectly clear and is intended to pro- 
vide that clause 36 of the Letters Patent should not be govern- 
d by section 98 of the Civil Procedure Code. 1 have referred 

the earlier history ofthe Case Law not for the purpose of 
construing this amending Act in the light of such history—a 
practice condemned by the House of Lords in Bank of England 
v. Vayltano Brothers** but for a different purpose to. be refer- 
red to presently. Mr. Krishnaswami Atiyangar, the learned 
Advocate for the respondents, contended that the Amending Act 
does not lead to the conclusion that in appeals under the Civil 
Procedure Code, clause 36 of the Letters Patent applies. His 
argument may be thus stated: the Amending Act is declaratory 
in its nature; it is not intended to alter the law; the law as 
previously understood was that section 98 applies to appeals 
under the Civil Procedure Code and clause 36 of the 
Letters Patent applies to appeals under the Letters 
Patent and this was not intended to he altered hy 
the Amending Act; the effect of the Amending Act is only 
to confirm the previous state of the law. There is a fallacy in 
the whole of this argument. It-is true that the Amending Act 
is intended to be declaratory, that is, not only is its object to 
make the law clear from its date but also to make the Act re- 
trospective; that is, there is no change in the law. The law 
both before the amendment and after the amendment is the 
same. To this extent I agree with the argument of the learned 
Advocate that the amendment is declaratory. But to assume 
from this that the Amending Act did not intend to alter the law 
as expounded by the decisions up to that date does not follow. 
In the first place, it is not correct to say that there is a well- 
understood rule of law prior to the amendment in the manner 
stated by the learned Advocate for the respondents. The deci- 
sion in Lachinat’ Singh v. Ram Lagan Singh® and Veera- 
raghava Reddi v Subba Reddi indicate the contrary. In 
my opinion, the object of the amendment is to make it now 
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perfectly clear that for any purpose clause 36 of the Letters 
Patent should never be controlled by the Civil Procedure Code. 
This was the view of Lord Buckmaster in Bhatdas Shivdas v. 
Bai Gulab?’ and the cases approved therein. The Amending 
Act is really the response of the legislature to the invitation of 
Page, J. 


The learend Advocate for the respondents addressed 
another argument which also proceeded on the footing that ther 
is a well-understood practice or rule of law prior to the Ac 
l have already shown that there is no such well-understood prac- 
tice or rule of law; but apart [rom this, this argument is other- 
wise-equally fallacious. He relied on section 4 of the Amend- 
ing Act which saves prior existing rights, etc. Clause 3 of the 
section saves any principle or rule of law previously established 
“notwithstanding that the same may have been derived by, in 
or from any enactment hereby repealed.” This shows that 
section + applied only to the repealing part of the enactment and 
has nothing to do with the amending part of the enactment. If 
any rule of Jaw under an enactment amended by, the Act of 
1928 was intended to be saved, the language used would have 
been "from any enactment hereby amended or repealed.” There- 
fore this argument of the learned Advocate also fails. 







The result is that it is now beyond all doubt that clause 36 
of the Letters Patent applies to all appeals. ` It may be asked, 
when does section 98 of the Civil Procedure Code have any ope- 
ration and why should the legislature not say that the section 
does not apply to Chartered High Courts instead of adding 
an explanation to the section? The reply is that section 98 
applies now only to Courts other than the Chartered High 
Courts, that is, the Chief Courts and Courts of Judicial Commis- 
sioners and the reason why the legislature adopted this particu- 
lar form of elucidating the matter is that it was intended to 
retain section 98 as applicable even to Chartered High Courts 
but to’make the application subject to clause 36 of the Letters 
Patent. If, at any time, clause 36 of the Letters Patent ceases 
to exist, section 98 will come into operation. It is to attain this 
particular result that the explanation was added to section 98 
instead of saying that section 98 does not apply to Chartered 
ae Courts at all. I would answer the question referred to 
us thus: 





9. (1921) L.R. 48 I.A. 181: 1.L.R. 45 B. 718: 40 M.L.J. 519 (P.C.). 
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‘*The procedure adopted by the High Court should be governed by 
clause (36) of the Letters Patent ’’ 

Kumaraswami Sastri, J—I agree. 

Reilly, J—I agree. 

N.S. Reference answered. 


PRIVY COUNCIL. 


[On appeal from the Court of the Judicial Commissioner 
of the North-West Frontier Province. ] 


PRESENT :—Lorp SHAW, Lorp TOMLIN AND SIR LANCELOT 
SANDERSON. 


Faizullah Khan and another .. Appellanis* (PLfs.) 
v. 2 
Mauladad Khan and others .. Respottdettts (Defts.). 


Court Fees Act (VII of 1870), S 7 (iw) (f) —Parinership—A ccomils— 
Plaintifis? claim for Rs. 3,000—Defence disputing, and ecomter-claiining 
Rs 29,000—Decrec dismissing plaintiffs’ clann and decreeing defence clatm to 
extent of Rs 19,991—Plaintif's’ appeal as regards both parts of decrec—Valua- 
lion of, for purposes of Court-fec—Court-fee payable on appeal memo—In- 
sufficicney of Couri-fee paid—Procedure m case of—Discrehon under section 
149, CP. Code—Postponement of decision of proper Consri-fee till asceriain- 
went of final valne—Appeal—Preeentalion of—Date of—Presentatton in 
time wilh insuficient Court-fec—Payment of deficient Courl-fee after expiry 
of appeal trme—Appeal not barred. 


The case bctween the parties had reference to the rendering of accounts 
and the settlement of the sums due thereon in connection with a dissolved 
partnership The plaintiffs valued their suit at Rs 3,000 for the purpose of 
Court-fees and asked for a rendering of accounts and a decree for Rs. 3,000 
with a statement ‘‘if more than Rs 3,000 be found due to the plaintiffs 
they will pay an additional Court-fee’’. In his pleas the Ist defendant 
asked for a decree in his own favour for Rs 29,000, and he challenged the 
shares as given by the plaintiffs, and asked for dismissal of thcir suit The 
final decree passed in the suit declared Rs. 19,991 to he due tu the lst 
defendant by the plaintifs. No sum was found due to the plaintiffs under 
their claim for Rs. 3,000 Both parties appealed from the judgment The 
plaintiffs by their appeal challenged the decree against them for over 
Rs 19,000 and maintained that that sum im whole or in part should be 
disallowed, and that their own claim of Rs 3,000 or less or more should 
he granted in their favour. They valued their appeal, for purposes of 
Court-fee, at Rs 19,991, and paid the Court-fee of Rs 975 duc thereon. Tte 
Appellate Court held that only a sectional and not a fee covering all the 
relief sought had been paid, and that therefore the claim for Rs. 3,000 had 
finally dropped out of the case It accordingly held that a remand should 
only be granted as to the Rs. 19,000. - 


Held, reversing the Court below, that the memorandum of appeal by 
the plaintiffs to the Court below did state in terms of the Court Fees Act 








*P.C. Appeals Nos. 19 and 20 of 1928. 15th March, 1929, 
R—36 
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the amount at which the relief was sought, and that the Court-fee paid 
thereon was sufficient to cover also the relief as regards the Rs. 3,000. 


There is no reason for treating the payment of Rs. 975 either as upon 
an under value or a split value. It was a mistake to treat the payment of 
Rs. 975 as a fee made only on the amount of ihe decree passed against 
the plaintiffs. That amount may be not only in full but largely in excess 
of the true sum of relief at which a sound valuation could in the present 
circumstances be said to reach and it covered the appeal as a whole, in- 
cluding that sum on the one hand and a much smaller figure of Rs. 3, 
on the other. 


Held fewrther that, assuming that a mistake had been made in regard 
the payment of the proper Court-fee, the case was pre-eminently one 
the exercise of the discretion (under S. 149 of Civil Procedure Code) for 
giving an opportunity to make up the deficiency, or for deferring the question 
of the amount of fee under the Court Fees Act until final value was 
ascertained [S. 7 (iv) (f) of the Court Fees Act]. 


Where, ın the case of a memorandum of appeal duly presented to and 
accepted by the Court, the valuation of the appeal, for purposes of Court-fee, 
is found to be unsatisfactory or in the end insufficient, that is validated by 
the additional payment necessary to make up the deficiency, the result of 
which payment is that the memorandum of appeal stands good from its 
date. g 


Consolidated Appeals Nos. 19 and 20 of 1928 against an 
order, dated the 7th May, 1925, of the Court of the Judicial 
Commissioner of the North-West Frontier Province, Peshawar 
(Colonel J. Frizelle), setting aside a decree, dated the 24th 
March, 1924, of the Court of the Honorary Subordinate Judge, 
First Class, Dera Ismail Khan. 


The material facts of the case appear sufficiently from their 
Lordships’ judgment. 
` De Gruyther, K.C. and Parikh for appellants. 

Schiller, K.C. and Wallach for respondents. 


De Gruyther, K.C.—Section 149, Civil Procedure Code, 
1908, applies to the case. The appellants are willing to make up 
the deficiency, if any, in Court-fee. 

[Sir Lancelot Sanderson —The application for payment of 
the extra Court-fee should be made at the date of the hearing of 
the appeal. ] 

[Lord Shaw.—The Crown can never be deprived of the 
proper Court-fee. It can always demand the right sum: sed 
section 11, Court Fees Act.] 


Presentation of the appeal to the proper officer of the Court ~ 
stops limitation running: Order 41, Rule 9, Civil Procedure 
Code. 
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[Lord Tonihi. —Under section 11 of the Court Fees Act 
the plaintiffs would have to pay the full Court-fee on all the 
reliefs they get. ] 


Parikh follows. 


Schiller, KC. for respondents.—The Judicial Commis- 

ioner was right in holding that the appellants were entitled to 

remand only as to the amounts of their claim on appeal on 
ich they had paid Court-fecs. 


[Lord Shaw.—In any event, the Government is not going 
to suffer. ] 


[Lord Tomlin refers to section 6 of the Court Fees Act. 
In section 7, the amount of the fee is to be computed, in suits 
for accounts, according to the amount at which the relief sought 
is valued in the plaint or memorandum of appeal. If, therefore, 
the appellant values the relief in the memorandum of appeal 
and pays a fee thereon, that is the amount of fee, properly pay- 
able. Of course, if the appellant recovers more, he pays the 
extra fee under section 11 of the Act. But you cannot complain 
that the amount valued in the memorandum of appeal is not 
the proper amount. ] 


15th March, 1929. Their Lordships’ judgment was deli- 
vered by 


Lorp SHAw.—This is a consolidated appeal from an order 
dated the 7th May, 1925, in the Court of the Judicial Commis- 
sioner of the North-West Frontier Province, Peshawar, which set 
aside a decree of the Honorary Subordinate Judge of Dera 
Ismail Khan, dated the 24th March, 1924. 


Stated generally, the case between the parties had reference 
to the rendering of accounts and the settlement of the sums due 
thereon in connection with a partnership of a firm of contractors 
for supply and transport and military works. The partnership 
is now dissolved. 


In the suit, brought on the 29th March, 1923, Faizullah 
Khan and Sherdad Khan, plaintiffs and appellants, valued 
their suit at Rs. 3,000 for the purpose of Court-fees, and 
asked for a rendering of accounts and a decree for Rs. 3,000 
with the statement “if more than Rs. 3,000 be found due to the 
plaintiffs they will pay an additional Court-fee.” In his pleas 
Mauladad Khan, the first defendant, asked for a decree in his 


Lord Staw.” 
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own favour for Rs. 29,000, and he challenged the shares as 
given by the plaintiffs and asked for dismissal of their suit. As 
stated in the appellants’ case :— 

6 The suit was tried by the Honorary Subordinate Judge, First 
Class, Dera Ismail Khan, who on the 22nd October, 1923, passed a pre- 
liminary decree determining the respective shares of the parties in the 
partnership, and ordering accounts to be taken according to the directions 
given by him. There was no appeal against this decree, which has there 
fore become binding on the parties, 

On the 24th March, 1924, the Honorary Subordinate Jud 
passed a final decree with costs and interest. Under that d 
Rs. 19,991 were declared to be due to Mauladad Khan, the first 
defendant, by plaintiffs-appellants. No sum was found due to 
the appellants under their claim for Rs. 3,000. 


This judgment was appealed from by both parties. The 
position of the plaintiffs still remained the same, namely, that 
they challenged the decree against them for over Rs. 19,000 and 
maintained that that sum in whole or in part should be dis- 
allowed, and that their awn claim af Rs 3,00) ar less ar more 
should be granted in their favour. It is plain that any sub- 
stantial inversion of liability under the respective decrees would 
result in all likelihood in the sums awarded on appeal to both 
parties being much within Rs. 19,000 awarded to one. In 
these circumstances the appeal was taken, and the claim in the 


appeal to the Court of the Judicial Commissioner was expressly 
as follows :— 


“Claim in Appeal.—For reversal of the decree against the appellants 
and .for granting a decree in their favour for such amount as may be 
found due. Value for purposes of Court-fce of Appeal, Rs, 19,991 ” 

This appeal was duly received and the copy of the office 
endorsement upon it states: “Presented by Lala Sham Das, 
agent of appellants. Is within time. The Court-fee is correct 
and necessary copies are attached.” 


It is only necessary to observe that this applied to a valua- 
tion of the appeal in its entirety, that is to say, both for the 
purpose of reversing the decree against the appellants and for 
granting the decree in their favour. 


The Court-fee due upon the appeal valued as an entirety 
as thus stated was Rs. 975, and that was duly paid. 


Their Lordships find no reason for treating that payment 
either as upon an under value or a split value. Their Lord- 
ships think, with much respect to the Judicial Commissioner, 
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that it was a mistake to treat the payment of Rs. 975 as a fee 
made only on the amount of the decree passed against the 
appellants. That amount, as already stated, may be not only in 
full but largely in excess of the true sum of relief at which a 
sound valuation could in the present circumstances be said to 
reach, and it covered the appeal as a whole, including that sum 
eke one hand and a much smaller figure of Rs. 3,000 on the 
er. 


Their Lordships are clearly of opinion that the memorandum 

appeal in the present case did state in terms of the Act 
the amount at which the relief was sought. This determines 
the appeal. A reference may be added to the results which 
would have followed from the course adopted below. 


The Judicial Commissioner found that a remand should 
only be granted as to the Rs. 19,000. The result of this would 
be that although accounts were taken on the remand and the 
Rs 19,000 was largely reduced and the sum of Rs. 3,000 or 
more or less than that sum were found due to thé plaintiffs, no 
remedy could be granted for the latter event, because according 
to the judgment only a sectional and not a fee covering all the 
relief sought had been paid, and therefore one item and claim 
for Rs. 3,000 had finally dropped out of the case. The learned 
counsel for the respondents frankly argued the case on this 
footing, declaring that the appeal in so far as it could be held 
to refer to the Rs. 3,000 had gone, and must be dismissed as 
a nullity. For the reasons stated, their Lordships cannot accept 
this argument; the extraordinary consequences figured accord- 
ingly do not arise. But upon a second point—an important 
point of procedure—their Lordships think it right to add the 
following: Granted that a fee had been paid which was insufh- 
cient in amount what was the duty of the Court? 


In such a case as the present it appears to be pre-eminently 
one for the exercise by the judicial authority of the discretion 
for giving an opportunity to add to the amount lodged the extra 
Rs. 70 or Rs 80 required or for deferring the question of the 
amount of fee under the Court Fees Act until final value was 
ascertained The provisions of the Court Fees Act which are 
in place (Act VII of 1870), section 7 (iv) (f), for “ac- 
counts,” . . “according to the amount at which the relief is 
sought, is valued in the plaint or memorandum of appeal.” 
Even, accordingly if the mistake insisted on had been made, this 
in the opinion of the Board, was a plain case for rectifying that 
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situation if it could be done, and the Courts are fortunately fur- 
nished with an easy method of doing so. 


Section 149 of the Code of Civil Procedure, 1908, provides: 


‘“Where the whole or any part of any fee prescribed for any document 
by the law for the time being in force relating to Couit-fees has not been 
paid, the Court may, in its discretion, at any stage, allow the person by 
whom such fee is payable, to pay the whole or part, as the case may be, 
of such Court-fee; and upon such payment the document in respect o 
which such fee is payable, shall have the same force and effect as if su 
fee had been paid in the first instance.’’ 

It will be observed that that discretion extends to the whc 
or any part of any fee prescribed, and can be exercised at any 
stage in the case, while finally, upon the extra payment being 
made, then the document is to have the same effect as if it had 
been paid in the first instance. 

This also answers the argument presented under the Limi- 
tation Act. The dates are as follows:—The decree of the Sub- 
ordinate Judge was dated the 24th March, 1924, the first appeal 
was on the 27th May and the second on the 2nd June, bringing 
before the Appeal Court the respective claims of each suitor. 
The time for limitation of the appeal is 90 days, and it is thus 
seen that both appeals were within time. They were not a 
nullity. On the contrary, they were documents duly presented 
to and accepted by the Court, and as to the fee thereon, should 
the valuation be unsatisfactory or in the end insufficient, that is 
validated by the additional payment, the result of which payment 
is that the document, namely, the memorandum of appeal, stands 
good from its date. The appeals are accordingly not time 
barred. 

Their Lordships will humbly advise His Majesty to allow 
this appeal, to set aside the order of the Judicial Commissioner 
dated the 7th May, 1925, and to remit the case to the Court of 
the Subordinate Judge for a fresh trial and decision on the 
merits. The appellants will have the costs incurred in the Court 
of the Judicial Commissioner and of this appeal. The costs 
incurred in the Court of the Subordinate Judge will abide the 
result of the new trial. 

Solicitors for appellants: Stanley Johnson & Allen. 

Solicitors for first respondent: T. L. Wilson & Co. 


K.J.R. Appeal allowed. 
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PRIVY COUNCIL. 
[On appeal from the High Court of Judicature at Bombay.] 


PRESENT:—Lorp Carson, SIR LANCELOT SANDERSON AND 
‘Sır Brnop MITTER. 


‘Radhoba Baloba Vagh and others .. Appellatis* (Plffs.) 


v. 
burao Bhagwantrao Shirole and others .. Respondents 
(Defts.). 


Lunitation Act (IX of 1908), Art 127—Exclusion from joint family 
operty—W hat amounts to—Evsdence—Partition—Seat for—Demand for 
bartion prior fo, and what happened then and pursuant to such demand 
—Evidence of—Sale-deed about a year after alleged demand by member 
—Recrtal ti as io demand—Admissibikiy m evidence of deed and of recital 
m H—Purpose of—Evidence Act, S. 157—Admissibility under 
The question whether a person has been excluded from joint family 
Property within the meaning of Art. 127 of the Limitation Act must de- 
pend upon the facts of the particular case which is under consideration. 
An intention to exclude is an essential element, and it 1s necessary for the 
Court to be satisfied that there was an intention on the part of those in 
control and possession of the joint family property to exclude a member. 
The questions arising upon Art. 127 are: (1) whether the member in 
question was excluded from the joint family property; (2) if he was so 
excluded, when did such exclusion take place; and (3) when did the ex- 
clusion, if any, become known to him. 


R, who with his brothers B and G constituted a joint Hindu family, 
had a son, N, by his second wife. Within a year of his marriage with N’s 
mother, and while she was living in the family dwelling-house, R mar- 
ried another lady, being the third wife. N was born in. June, 1886. 
Up to 188 N’s mother lived with her husband in his family dwelling- 
house. Owing to friction in R’s family, due to his third wife, N’s mother 
and her two children were, soon after the birth of N, taken by his mater- 
nal uncle with R’s consent to live with him (the maternal uncle) at his 
own village. In September, 1888, N’s mother and her two children were, 
however, brought back by R, or by one of his brothers acting on his be- 
half, to R's family dwelling-house, and they lived there until R’s death 
in 1893. They continued to live there until 1898. when N’s mother and his 
elder brother died of the plague. N’s maternal uncle went to R’s village 
for the obseques of N’s mother, and, with the consent of B, N’s paternal 
uncle, he took N to his own home in another village. N was at that 
time 12 years old. Thereafter N lived with and was maintained by his 
maternal uncle, and assisted his uncle in his agriculture After that date 
N never resided in the family dwelling-house and he received no main- 
tenance or education from the members of the joint family. N was mar- 
ried in or about 1908. The marnage took place in his maternal uncle’s 
village at the same time as the marriage of his uncle’s brother. Accord- 
ingly his marriage expenses were practically ui No application was 
made by him or on his behalf to the members of his joint family for any 
assistance towards his marriage expenses, and they did not provide any- 
thing towards the same. About two years after his marriage N began to live 
separately, and he theu got some land, which he rented from the Govern- 
ment, at his maternal uncle’s village. 





*P.C. Appeal No. 98 of 1927, 14th June, 1929, 
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In a suit for partition instituted by N on 21st July, 1920, the High 
Court dismissed the suit, holding that N had been excluded from the 
joint family property from 1898, and that he must be taken to have been 
perfectly well aware of the fact ın 1904, when he came of age The ground 
of their decision was that the whole senes of tacts, beginning with 1898 
when his mother died, showed that N’s connection with the family had 
been severed and that he acquiesced ın that severance 

Held, reversing the High Court, that the evidence was not sufficient 
to justify the finding that N was cxcluded from the joint family property 
in 1898, and that, even if the facts rched upon could be said to amoun 
to exclusion, the defendants had failed to prove that N was aware mo 
than 12 years before the institution of the suit of any intention on | 
part of the members of the joint family to exclude him from the jo 
family property when he should choose to assert his rights. va 

ln a sut for paruton instituted by N in 1920, his case and evidence 
were to the effect that in 1909 he (then living with his maternal uncle in 
his maternal uncle’s village) went to his father’s village, saw B, hus 
paternal uncle and the karta of the joint family, and demanded a paru- 
tion and the allotment to him of his share of the joint family property, 
that B advised him to continue joint and not to demand a separate share, 
that B promised to arrange an advance of moncy for N, and took him to 
S, and that he obtained a sum of Rs 1,500 from S. In June, 1910, N exe- 
cuted a sale-deed conveying his ‘share in the joint family property to S for 
the sum of Rse 1,500 The sale-deed recited, mter alia. ‘About a year 
ago | came to Poona and asked my uncles and my step-brothers to effect a 
partition and to allot to me my one-ninth share of our ancestral property. 
But they refused to give (my) share.’’ 

On a question being raised as to whether the recitals in the said sale- 
deed were or were not admissible agamst the defendants (the other 
members of the family) on the issue whether N demanded a share of 
the property in 1909, /teld, that the sale-deed was some evidence of the 
act alleged to have been done in pursuance of N’s interview with B, and 
that ıt was material on the question whether the evidence of N and his wit- 
uesses on that part of the case could be relied upon 

lt may be that this particular statement (the recital in the deed set 
out above) does not come within S. 157 of the Evidence Act on the ground 
that ıt was not made at or about the ume of N’s alleged interview with B 
in 1909 

Held further that apait from the particular recital in the deed as to 
the interview with N `s uncles about a_year ago, the deed itself was material 
corroboration of the plaintiffs’ case and was admissible in evidence. 


Appeal No. 98 of 1927 from a judgment and decree of the 
High Court, Bombay (Macleod, C.J. and Coyajee, J.), dated 
the 17th February, 1925, reversing a judgment and decree, 
dated the 22nd January, 1923, of the Court of the First Class 
Subordinate Judge of Poona, and dismissing a suit which he 
had decreed. 

The appellants brought that suit on the 21st July, 1920, 
against the respondents for a ninth share of property which was 
in their possession as joint family property. 

The appellants claimed part of that share through the 
3rd appellant Nana: the respondents denied that Nana was a 
member of their family, but they withdrew this denial at-the 
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hearing of the appeal in the High Court and confined their 
defence to a contention not specifically raised in the issues, 4.e., 
that they had excluded Nana from the joint family property, 
and his exclusion had been known to him for more than 
2 years before suit. The Subordinate Judge decided against, 
and the High Court in favour of, this contention. 


Dinne, K. C. and Raikes for appellants. 
De Gruyther, K. C. and Parikh for respondents. 


14th June, 1929. Their Lordships’ judgment was deli- 
vered by 

SIR LANCELOT SANDERSON.—This is an appeal by the 
plaintiffs against a decree of the High Court of Judicature of 
Bombay, dated the 17th of February, 1925, which reversed a 
decree of the Subordinate Judge of Poona, dated the 22nd of 
January, 1923. 


The plaintiffs brought the suit for a declaration that the 
immovable and movable properties mentioned ‘in the plaint 
were the ancestral properties of the joint family of the third 
plaintiff, Nana Ramrao, and the defendants, and that the 
plaintiff Nana had a one-ninth share in the said properties, for 
partition and other consequential reliefs. 

It appears that by a deed, dated the 6th of June, 1910, 
Nana sold his one-ninth share in certain of the properties men- 
tioned in the plaint for Rs. 1,500 to the father of the first and 
second plaintiffs. 

The father of these plaintiffs died, and it was alleged that 
after his death, namely, on or about the 13th of August, 1919, 
Nana obtained a further sum of Rs. 500 from the first and 
second ‘plaintiffs, and that the first and second plaintiffs had 
thus become the owners of Nana’s one-ninth share of the property 
described in Schedule B of the plaint. 

Consequently the first and second plaintiffs were joined 
with Nana as parties in the suit for partition. 


The pedigree relied upon by the plaintiffs was as follows.— 
RAJARAM (d. 1900). 





T T | 
(2) Chimabal = Ramrao (d. 1893)=(3) Rakhmabal Bhagwantrao Ganpatrav 
d. 1898 =(1) Abai 


(d. Ra (d 1919) 


| | | | 
| | Bajirao Madhayrao Ambu Aburao Baburao Gulabrao 


(a. 1898) (hia 3) (Deft. 4) (Deft. 5) (d. 1901) (Deft.1) (Deft. 2) (Deft. 3) 
R—37 


Su Lancelot 
Sandeison. 
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The defence of the first five defendants was twofold: 
they alleged—(1) that Nana was not the son of Ramrao, that 
Chimabai, the mother of Nana, was of a wicked nature, and 
was driven out of the house by Ramrao; that Nana was never 
joint with the defendants, and that he was not a member of th 
joint family. (2) That the suit was barred by the law of 
limitation. 










It was alleged that, after attaining majority, Nana ma 
an attempt to get a share in the property, that he was told 
clear terms that he had no interest therein, and that his rig 
was denied by the defendants, by his deceased paternal uncles, 
and others. 

No date for the alleged attempt by the plaintiff and the 
alleged denial of his interest was specified in the written state- 
ment of the first five defendants, but in the course of the evi- 
dence given on behalf of these defendants it was alleged that 
the date was 1905—1906 or 1906—1907. 


The suit Was instituted on the 24th of July, 1920, and these — “ 
defendants, relying upon Article 127 of Schedule I of the 
Indian Limitation Act 1X of 1908, alleged that the suit was 
barred by limitation. 

The defendants 6, 7 and 8 were added as parties to the suit 
by reason of their having an interest in some of the property, 
but they did not dispute the plaintiffs’ case. l 

The learned Subordinate Judge held that Nana was the son 
of Ramrao by his wife Chimabai and that there was no exclu- 
sion made to the knowledge of Nana. Consequently he made 
a preliminary decree in favour of the plaintiffs to the effect 
that the plaintiff Nana had a one-ninth share in the immovable 
and movable property therein mentioned, and he directed that 
the lands should be partitioned by the Collector. The learned 
Judge, after dealing with certain incidental matters, directed 
that the defendants Nos. 1 to 5 should pay the plaintiffs’ costs 
as well as those of the other defendants. 

The first and fifth defendants, viz., Aburao Bhagwantrao 
Shirole and Madhavrao Ramrao Shirole, appealed to the High 
Court against the decree of the learned Subordinate Judge, 
making the other parties to the suit respondents. 

On the hearing of the appeal the finding of the learned 
Subordinate Judge as to the legitimacy of Nana was not dis- 
puted, and the only question argued before the High Court was 
whether Nana, the third plaintiff, had been excluded from the 
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joint family property to his knowledge for more than twelve years 
before the date of the suit, viz., the 21st of July, 1920. 

The learned Judges of the High Court allowed the appeal 
and dismissed the suit, but directed that there should be no 
order as to costs throughout. The ground of their decision was 
that the whole series of facts, beginning with 1898, when his 
pimother died, showed that Nana’s connection with the family 
aad been severed and that he acquiesced in that severance. 

Their conclusion was that Nana was excluded from the 
oint family property from 1898, and that he must be taken 
to have been perfectly well aware of the fact in 1904, when he 
came of age. 

From the judgment and decree of the High Court the 
plaintiffs have appealed. 


The material facts of the case are as follows:—After the 
death of his first wife Abai, Ramrao married Chimabai, who 
hecame the mother of two sons, Yadava and Nana. 

Within a year of this second marriage and while Chimabai 
was living in the family dwelling-house, Ramrao married a 
third time, Rakhmahai being the third wife. 

It was found by the learned Subordinate Judge that 
Ramrao had a second son by Chimabai, namely, Nana, the third 
plaintiff, who was born in June, 1886. As already stated, this 
finding is not now disputed; but it is not immaterial to note 
that the case of the first five defendants was that Chimabai’s 
second son was named Keshav, who was alleged to be dead. 

The learned Subordinate Judge held that Keshav was “a 
fabulous person.” 

The family dwelling-house of Ramrao and his joint family 
was at Bhamburda, and there is no doubt that up to 1886 Chima- 
bai was living with her husband in the aforesaid family house. 

Apparently there was much friction in Ramrao’s family, 
due, it is alleged, to the presence of Rakhmabai, and in the year 
1886, soon after the birth of Nana, Chimabai and her two 
children were taken by her maternal uncle, Appa, with the con- 
sent of her husband Ramrao, to live with him at a place called 
Patas. 


Chimabai and her two sons lived with her'maternal uncle 
until 1888. 


On the 8th September, 1888, Chimabai sent what was 
called a “notice” in writing to her husband Ramrao, demand- 
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P-C : : Z 
ing maintenance for herself and her two children. The 

Robey “notice” was as follows:— 

Vagh “The date the 8th of September, 1888 an. 

v. “í NOTICE. 

Aburao oT 
Bhagwantrao g 

Shirole. “Ramrao Bin Rajaram Shirole residing at Blamburde, Taluka 
$ —— x Haveli, District Poona. 

T Lance . . . : 
Sanderson. ‘Notice is given hy the undersigned as follows :— 


(You are my husband and you married a second wife afterwards, 
and consequently you could not make proper arrangement for my livin, 
(with you), and you were always troubling and beating me Thereafte) 
during the period of my delivery no proper arrangements were made, and 
consequently I became very ill’ At that time my maternal uncle had 
come to Poona, to whom you told that he should take me with him, as I 
was very ill Therefore my maternal uncle took me to his place, ie, at 
Patas Even though 2} years have elapsed since then, you have never 
again inquired of me, Besides, I have two small children. You have not 
even cared for them, nor are you taking us to your place. You should, 
therefore, make arrangements for the maintenance of myself and my 
children from this day. This is in order. If you fail to do so, I shall take 
legal steps against you. You should send a reply to this Notice within 
fifteen days from* to-day.’’ 

The result of the “notice” was that Chimabai and her two 
children were brought back by Ramrao, or by one of his 
brothers acting on his behalf, to the family dwelling of Ramrao 
at Bhamburda, and Chimabai and her two sons lived there 
until Ramrao’s death in 1893. 

Chimabai and her two sons after 1893 continued to live 
in the family dwelling-house until 1898, when Chimabai and 
her elder son died of the plague. 

Chimabai died on the 23rd February, 1898, and Yadava, 
elder son, died on the following day. 

Nana’s maternal uncle, Appa, went to Bhamburda for 
Chimabai’s obsequies, and, with the consent of Bhagwantrao, 
the paternal uncle of Nana, he took Nana to his own home in 
the village of Sonavadi. 

At that time Nana was twelve years old. 

It is material to note that this is the date at which, accord- 
ing to the judgment of the High Court, Nana’s connection with 
the family was severed, and his exclusion from the joint family 
property began. ; 

Nana lived with and was maintained by his maternal 
uncle, Appa. at Sonavadi, and assisted his uncle in his agriculture. 

Nana was illiterate. This is one of the facts relied upon 
by the first five defendants as showing that he was excluded ` 
from the joint family and the joint family property. It was, 
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iowever, pointed out by the learned Subordinate Judge that 
when Nana’s father died he was about seven years old and had 
vaot attained the school-going age. 


After his father’s death, as the learned Subordinate Judge 
eld, Rakhmabai ruled the family, and it was not the fault of 
ana that he was not put to school. 


In 1898 Nana was removed to the house of his maternal 
cle at Sonavadi, where there was no vernacular school, 
ough there appeared to have been a school at Dhond, to which 
navadi boys used to go. 


It was alleged by the first five defendants, as already stat- 
ad, that in 1905 or 1906 Nana went to Bhamburda and de- 
manded a share of the family property, and that he then receiv- 
ed a definite refusal from some of the members of the joint 
family These defendants relied on this alleged incident as 
avidence of an exclusion from the joint family property at that 
time. 


The learned Subordinate Judge said that he did not be- 
ieve the witnesses called to prove the above-mentioned alleged 
jemand and refusal in 1905 or 1906, and he held that Nana’s 
lemand for a share was not made until 1909, when it was re- 
fused, and that, consequently, the suit was in time. 

The learned Judges of the High Court came to no definite 
jecision as to the alleged incident of 1905—1906, but based 
heir decision upon the general evidence in the case. 


Their Lordships’ attention. was drawn to the evidence, 
ipon which the first five defendants relied, to support the alle- 
ration that it was in 1905 or 1906 that Nana demanded a share 
of the joint family property and was refused. They are clear- 
y of opinion that the learned Subordinate Judge’s decision in 
his respect was right, and that there was no satisfactory evi- 
lence upon which it could be held that in 1905 or 1906 Nana 
made a demand for a share of the property and was refused 
xy the members of the joint family. 

Nana was married in or about 1908 His marriage took 
place at Sonavadi at the same time as the marriage of Appa’s 
yrother, and Appa’s evidence was that Nana’s marriage caused 
10 additional cost. 

It is clear that no application was made by or on behalf of 
Nana to the members of his joint family for any assistance 
‘awards his marriage expenses. 
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About two years after his marriage Nana began to live 
Radhobe separately, and he then got some land, which he rented from 


aire the Government, at Sonavadi. 
v. The plaintiffs’ case was that in 1909 Nana went to Bham- 


Bhagwantrao burda and saw Bhagwantrao, who was the eldest survivin; 
; brother of Ramrao, and presumably at that time the karta of tht 
Sir Lancelot family, as Ramrao died in 1893 and Rajaram died in 1900. 
anderson: Nana’s evidence was to the effect that at this intervie 
Bhagwantrao advised him to continue joint and not to dema 
a Separate share; but that he, Nana, insisted on a partition. r 
Then, it was alleged, Bhagwantrao promised to arrange an 
advance of money for Nana, and that he took Nana to Baloba 
Narayan Vagh, the father of the first two plaintiffs, and that 
he obtained the sum of Rs. 1,500 from Raloba Narayan Vagh. 
Nana alleged that Bhagwantrao, although still persisting in 


—hio-rafaronlinnnetiting tha. naannese ALI nni to RY E A DA 
ET ee 





aioe ‘in it. j an i Ka 
There is*no doubt that Nana did obtain Rs. 1,500 from 
Baloba Narayan Vagh, the father of the first two plaintiffs, 
though, according to the deed of sale, to which reference has 


already been made, the said sum was not obtained until June, 
1910, i 


On the 6th June, 1910, Nana executed the deed of sale in 
favour of Baloba Narayan Vagh, the father of the first two 
plaintiffs. It was recitéd therein that the properties included 
in the deed were ancestral and belonged to the joint family of 
Nana’s father and uncles, that Nana had a one-ninth share there- 
in, and the amount of the consideration was Rs. 1,500. 


The deed contained the following recital :— 

“I was six or seven years old when my father died After my 
father’s death my mother Chimabai and Í used to live with my uncle for 
some days. But owing to step-motherly relations there were quarrels 
and disputes between my mother and other members of the family. 
Thereafter my mother died. Therefore I used to live with my maternal 
uncle, Appa Bahirji Patil Pawar, who resides at Sonayadi, Taluka Bhim- 
thadi About a year ago I came to Poona and asked my uncles and my 
step-brothers to effect a partition and to allot to me my one-ninth share of 
our ancestral property But they refused to give (my) share I am not a 
permanent resident in Poona, and as I follow the occupation of a cartman 
at Mouje Sonavdi Peta Dhond, I cannot live at Poona and I cannot afford 
to fight a suit (in a court of law). Therefore I have received from you 
Rs 1,500—in words, rupees fifteen hundred—as price of my one-ninth share 
of the aforesaid property and have sold to you my right of ownership, 
title and interest with respect to the one-ninth share of the said property. ’’” 


It was argued on behalf of the defendant-respondents that 
the recitals in the above-mentioned deed were not admissible a3 
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vidence against them on the issue whether Nana demanded a 
hare of the property in 1909. 

It was submitted that it did not come tiie: section 157 
f the Indian Evidence Act (I of 1872) upon which the 
zarmed counsel for the plaintiffs relied. 

It was urged that the statement therein contained as to the 
bct of his having gone to Poona and having asked his uncles 

d step-brothers to effect a partition about a year before the 

was executed could not be said to be a former statement 

e by Nana at or about the time when the fact took place, 
nasmuch as the statement in the deed was made a year after the 
‘act was alleged to have happened. 


It may be that this particular statement does not come 
vithin section 157 on the ground that it was not made at or 
bout the time of Nana’s alleged interview with Bhagwantrao 
n 1909, but, in their Lordships’ opinion, the deed is admissible 
n evidence as corroboration of the evidence given by Nana and 
us witnesses upon material matters, as, for instanvé; the state- 
nent by Nana that Bhagwantrao said he had no money, but that 
1e would “find a creditor” for Nana, and that Bhagwantrao did 
ake him to Baloba Narayan Vagh. In other words, the deed 
s some evidence of the act alleged to have been done in pursu- 
ince of Nana’s interview with Bhagwantrao, and it is material 
on the question whether the evidence of Nana and his witnesses 
on this part of the case can be relied upon. 


While dealing with this part of the case, their Lordships 
observe that it is difficult to understand how Nana would have 
zeen able to negotiate the arrangement culminating in the deed 
of the 6th June, 1910, without assistance from) some one. 

He was illiterate, he had been living away from Bhamburda 
since he was a boy, he would not have sufficient knowledge of 
ais own to enable him to describe the parcels of inunovable pro- 
perty which are so fully set out in the deed, and it is extremely 
inlikely that a man in Nana’s position would be able to nego- 
ʻiate with Baloba Narayan Vagh on his own account and with- 
out being introduced and assisted by some responsible person. 

Baloba Narayan Vagh, according to the evidence of one of 
iis sons, was on friendly terms with Bhagwantrao and lived on 
Bhagwantrao’s land. This is the person to whom Nana said in 
his evidence Bhagwantrao took him. 

Apart from the particular recital in the deed as to the 
nterview with Nana’s uncles about a year ago, the deed itself is 
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P. C material corroboration of the plaintiffs’? case and was admissi- 
Radhoba ble in evidence. 

It appears that in 1912 Nana instituted a suit against 

v, Baloba Narayan Vagh and Bhagwantrao, treating the abov 

mentioned sale-deed as a mortgage, and alleging undue influ 

Shirole. ence on the part of Bhagwantrao. He prayed for a declaratio 

Sir Lancelot that the deed was a mortgage and that joint possession of 

Sanderson. property should be granted. In his written statement deliver 

in October, 1912, Bhagwantrao denied that Nana was enti 

to any share in the joint family property. This is the 

occasion, of which there is any reliable evidence, when Bhag- 

` wantrao denied that Nana was entitled to a share in the family 

property. 

There was no allegation at that time that Nana had been 
excluded from the joint family property in 1905 or 1906. That 
suit was withdrawn for a reason which it is not material to 
cunsidel, 

In 1914*another suit was filed by Nana against Baloba 
Narayan and Bhagwantrao, and again in his written statement 
Bhagwantrao denied that Nana was the son of Ramrao. 

On the 13th of August, 1919, Nana executed a further 
sale-deed of. his share in the property in favour of the first two 
plaintiffs. His claim that the previous sale-deed was merely 
a mortgage was given up and he received a further sum of 
Rs. 500, which, taken with the previous Rs. 1,500 and the in- 
terest thereon, was calculated to make up a total of Rs. 3,500. 

The present suit was brought on the 21st of July, 1920. 

Fhe issue in this appeal is whether the suit was barred by 
reason of Article 127 of the First Schedule of the Indian Limi- 
tation Act (IX of 1908). 


The article is as follows:— 





Description of Swat. Period of Time from which period 
limitation. begins to run 
127. By a person excluded Twelve years. When the exclusion 
from joint family pro- becomes known to 
perty tu enfurce a right the plaintiif, 


to share therein. 
The questions arising upon the above-mentioned article are: 
(1) whether Nana was excluded from the joint family 
property ; 
(2) if he was so excluded, when did such exclusion take 
place; 
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(3) when did the exclusion, if any, become known to 
Nana. 

As regards the first and second questions, ‘it was argued on 
behalf of the contesting defendants that it should be held that 
Nana was excluded from the joint family property trom the year 

98, when he went to live with his maternal uncle after his 
other’s death, and reliance was particularly placed upon the 
cts that after that date Nana never resided in the family 
elling-house, he received no maintenance or education from 
members of the joint family, who did not provide anything 
owards the expenses of his marriage, and that for many years 
1e did not exercise his right to partition. 

The above-mentioned facts are certainly material for consi- 
leration, but in their Lordships’ opinion they are not conclusive 
on the question of exclusion of Nana from the joint family 
yroperty. 

There is no definition of the word “exclusion” in the Limi- 
ation Act, and it is obvious that the question whether a person 
vas been excluded from joint family property must depend 
ipon the facts of the particular case which is under considera- 
ion. It was admitted in argument by the learned counsel for 
he defendants that an intention to exclude is an essential ele- 
nent. Their Lordships are of opinion that the above-mention- 
d admission is correct, and that it is necessary for the Court 
o be satisfied that there was an intention on the part of 
hose in control and possession of the joint family property to 
xclude Nana. 

Their Lordships are of opinion that there was no evidence 
hich would justify them in holding that Nana was excluded 
rom the joint family property in 1898. ~ 

The evidence goes to show that the departure of Nana 
rom the family dwelling-house in 1898 with his maternal uncle 
yas voluntary. He was in no sense turned out. He went with 
ae consent of Bhagwantrao. The reason for his departure is 
bvious: his father and mother were dead, he was only twelve 
ears old, and, as the learned Subordinate Judge pointed out, 
‘akhmabai ruled that branch of the family, and having regard 
> the state of affairs under that rule and to what had pre- 
iously occurred, it may well have been thought better for Nana 
iat he should go with his maternal uncle rather than remain in 
1e same house with Rakhmabai. 

It remains to be seen whether there is evidence of his ex- 
usion from the joint family property after that date. 

R—38 
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As he grew up he helped his maternal uncle in his agricul- 
ture and then was able to get some land for himself from the 
Government. It is true that he was living in a humble way, and 
was not educated in the same way as the other members of 
the joint family who were living at Bhamburda, but there is 
nothing to show that he was dissatisfied with the conditio 
under which he was living. One reason given for his not visit 
ing Bhamburda was that he did not go on account of the quar, 
relsome nature of his step-mother Rakhmabai. 

His marriage éxpenses were practically nil, as his i 
took place at the same time as that of his maternal uncle’s 
brother. 

The mere fact that during the time that Nana was living 
with his maternal uncle the members of the joint family did 
not subscribe towards his maintenance, education or marriage 
expenses does not, in their Lordships’ opinion, having regard to 
the facts of this case, prove that those in control and posses- 
sion of the joint family property intended to exclude him from 
his share of the joint family property. It is consistent with 
the evidence that the members of the joint family, who were 
in control and possession of the joint property, though willing 
to allow Nana to be maintained at the expense of his maternal 
uncle, never did anything to indicate to Nana or anyone else 
that they intended to exclude him from his share in the joint 
family property. 

It is not mecessary to refer in detail again to the facts of 
the case: it is sufficient for their Lordships to say that up to the 
time when Nana attained his majority in 1904 they are con- 
sistent with there having been no intent to exclude Nana from 
the joint family property and no exclusion in fact. 

In 1904 Nana attained his majority. Their Lordships can- 
not find any reliable evidence that there was any change in the 
position until 1909. 

The defendants’ attempt to prove a demand by Nana in 
1905 or 1906 and a refusal by his paternal uncles entirely failed. 
It is material to notice that Abba, the maternal uncle of Nana, 
was not asked in cross-examination if he had told Nana that he 
was entitled to a share in the joint family property, or had 
drawn his attention to the advisability of claiming his share: a 
question which their Lordships would have expected might use- 
fully have been put to Abba. 

In short, with the exception of the alleged demand in 1905 
or 1906 (the proof of which failed), their Lordships’ attention 
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was not drawn to any act or acts during the period from 1904 
to 1909 which would indicate an exclusion of Nana from his 
right to share in the joint family property. 

, Their Lordships have no doubt that in or about 1909 Nana 
did go to Bhamburda and did assert his right to a share in the 
oint family property. 

It was argued on behalf of the defendant-respondents that 

e recital in the deed of the 6th of June, 1910, vis., “that they 
used to give (my) share,” was inconsistent with Nana’s 
dence. 

Their Lordships do not take that view, and are of opinion 
that the said recital, when read with the other terms of the 
deed, in which it was alleged that Nana had asked his uncles 
and his step-brothers to effect a partition and to allot to him a 
one-ninth share, so far from being inconsistent with Nana’s 
evidence, may be said to be corroborative thereof. 

If Nana’s evidence is accepted in toto, there was not, even 
in 1909, any denial by Bhagwantrao of Nana’s right to a share, 
but merely a refusal to partition the property at that time, and 
their Lordships are of opinion that the sale-deed of 1910 does 
provide material corroboration of Nana’s evidence that up to 
that time there was no exclusion of Nana from the joint family 
property. 

Even if it be taken that the refusal on the part of Bhag- 
wantrao in 1909 or 1910 to agree to a partition was based on an 
allegation that Nana was not entitled to share in the joint family 
property, and that it did amount to an exclusion of Nana from 
stich property, the suit was brought within twelve years and was 
in time. 

The conclusion of their Lordships on this part of the case 
is that the evidence is consistent with there having been no ex- 
clusion of Nana from the joint family property before 1912, 
and that being so, the defendants have not discharged the onus 
of proving the exclusion on which they relied. 

In view of this opinion, it is not necessary to consider the 
third question above mentioned. Their Lordships, however, 
desire to observe that, with regard to the third question, even 
assuming that the facts relied upon by the defendants could be 
said to amount to exclusion, the defendants have failed to prove 
that Nana was aware more than twelve years before the 
institution of the suit of any intention on the part of the mem- 
bers of the joint family to exclude him from the joint family 
property when he should choose to assert his rights. 





PC. 
Radhoba 
Baloba 
Vagh 
v. 
Aburao 
Bhagwantrao 
Shirole. 


Sir Lancelot 
Sanderson. 
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In considering the whole case, it is not immaterial to re- 
member that the main defence of the contesting defendants was 
that Nana was not a member of their joint family, that the 
further case made was that he was definitely refused a shar 
in 1905 or 1906, and that both these allegations have been hel 
to be unfounded. 

For these reasons their Lordships are of opinion that 
appeal should be allowed, that the decree of the High Co 
should be set aside, and the decree of the Subordinate J 
should be restored. 

The respondents Ł to 5 should pay the costs of the plain- 
tiffs- of this appeal and of the appeal to the High Court, and 
their Lordships will humbly advise His Majesty accordingly. 

«Solicitor for appellants: H. S. L. Polak. 

Solicitors for respondents: T. L. Wilson & Co. 

K.J.R — Appeal allowed 

[FULL BENCH.] 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
[Ordinary Original Civil Jurisdiction.] 

PRESENT:—-Mr. Justice KuMARASWAMI SASTRI, MR. 
Justice Opcers anp Mr. Justice WALLACE 


V.R.S.A.R. Arunachalam Chettiar - Assessee* 
v. 
The Commissioner of Income-tax, Madras Respondent. 


Indian Income-tax Act (XI of 1922), Ss 4, 14, 16 and 26—Foreign 
firms whose profits are taxable under S 4 (2)—A pplicabshty of S. 26— 
Jomt Hindit family—Partstion—Allotment of foreign business to the share 
of one member—Remittance of profits to British India both before and 
subsequent to the date of partition—Period of assessment earlier than the 
Amending Act ITI of 1928—Member who got the foreign business for his 
share sf can be assessed to income-taxr m respect of the remittances. 

Section 26 of the Indran Income-tax Act is applicable in the case of 
foreign firms whose profits are brought into British India and are taxable 
under S 4 (2) of the Act . 

i ere one of the members of a joint Hindu family becomes entitled on 
Partition to a foreign business for his share ın the family properties, the 
profits received by him from that business subsequent to the date of parti- 
tion during the year of account in which the partition takes place are 
taxable, but he cannot be assessed for income-tax in respect of the profits 
received by the joint family before the date of the partition during the 
same year, where the periad of assessment is earlier than the amendment 
introduced by Act III of 1928 
>> “Case stated by the Commissioner is as follows:— 

- T-have the honour to refer the following case for the opinion 
of .the Hon'ble the Judges of the High Court under section 66 (3) 
of the Indian Income-tax Act, 1922. ii 





SP R 
*OP, Nos. 127 and 217 of 1928. 26th-March, 1929. 
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2. The petitioner Arunachalam Chettiar is a Nattukottai 
Chetti residing at Kilasevalpattı in the Ramnad district within the 
jurisdiction of the Income-tax Officer, Second Circle, Karaikudi. 

3. Till November, 1925, he was a member of an undivided 
‘Hindu family carrying on money-lending business at Rangoon and 
,Myingyan in Burma, Penang in the Straits Settlements and Taiping 

d Sungeipattani in the Federated Malay States. The business 

t Taiping was a partnership of four persons in which the family 
d a 50|76ths share. On 5th November, 1925, the family became 
divided and at the partition the family’s interest in the business 
Taiping was allotted to the share of the petitioner. 

4 The petitioner carried on the business at Taiping with the 
other partners throughout the year 1925-26. In August, 1926, one 
of the other partners ceased his connection but the business was 
continued by the applicant with the other partners. 

5. During the year 1925-26 remittances were made from 
Taiping to British India to the extent of Rs. 44,255, out of which 
Rs. 29,218 was sent prior to the date of partition and received by 
the joint family and Rs. 15,037 was remitted subsequent to the 
partition to the petitioner. It 1s admitted that the profits of the 
business were more than the remittances, and that such profits 
accrued or arose to the joint family prior to the partition. 


6. In 1926-27 the Income-tax Officer proposed to treat the 
entire amount remitted as profits received in British India during 
the year of account 1925-26. The petitioner objected that the 
remittances must be treated as capital allotted to him at the parti- 
tion and could not be treated as his income. The Income-tax 
Officer held that the petitioner had succeeded to the business of the 
family at Taiping and was therefore under sections 4 (2) and 26 
of the Income-tax Act liable to pay tax on the profits of the 
family remitted to British India. He accordingly assessed him on 
an income of Rs. 45,931 made up as under and levied tax amount- 


ing to Rs. 4,306-1-0. 





Rs. 
Property af Pan 100 
BUSINESS. 
Headquarter money-lending ws se 1.576 
Remittances from Taiping as -. 44,255 
— 45,831 
Total Rs. i 45,931 





7. The petitioner appealed to the Assistant Commissioner who 
while upholding the Income-tax Officer’s view that the remittan- 
ces made to the family were taxable in the hands of the applicant, 
considered that, in accordance with the decision of the Allaha- 


F. B. 
Arunachalam 
Chettiar 


v. 
Commiæioner 
of 
Income-tax 
Madras. 
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bad High Court in the case of In the matter of Begg Sutherland 
& Company, Limited! the profits of the Taiping business to which 
he succeeded should be computed and taxed separately. He accord- 
ingly reduced the tax payable by the applicant to Rs. 2,609-9-0 as 
under. 
Tax at 1 anna in the rupee on Rs. 29,218 remitted 
to the family ok te zs , 
Tax at 9 pies in the rupee on the other income of 
the petitioner, viz., Rs. 16,713 (which includes the 
Rs, 15,037 referred to in paragraph 5) 


Total Rs. .. 2,609 9 0 


8. The petitioner required me under section 66 (2) of the 
Act to refer certain questions of law for the decision of the High 
Court. In my letter No. 534 of 1927, dated 24th August, 1927, I re- 
ferred four questions and by an order of the same date I refused 
to refer the other questions. One of those was “whether what 
was got by an individual for his share in the partition amongst 
the family, members is not capital to him and whether the sums 
divided among the family members is not capital to him and 
whether the sums divided among the family members in the course 
of partition will retain the character of profits, if any, even after 
the sums came into the hands of the divided members.” 


9. The petitioner subsequently moved the High Court under 
section 66 (3) of the Income-tax Act and contended that the cor- 
rectness of the assessment made on him individually on a re- 
mittance of Rs."15,037 received by him subsequent to the partition 
depended on a demonstration of the question referred to in para- 
graph 8 above. In the order quoted above I have been directed to 
State a case and refer the following question: 

‘Whether in a partition effected between the members of a Hindu 
joint family, the properties and assets allotted to each co-parceener would 
not be capital assets in his hands and whether any sums of money received 
by the separated co-parcener from a business out of British India allotted 
to him under the partition would be assessable as a remittance of the profits 
of the business earned prior to partition.’’ 

Before I proceed to give my opinion on the question that I 
have been directed to refer I respectfully invite the attention of 
their Lordships to this preliminary question “Whether the peti- 
tioner is entitled to move the High Court for a direction to the 
Commissioner to refer a question of law which was not raised 
before him in the course of proceedings under section 66 (2) of 
the Income-tax Act.” In Referred Case No. 16 of 1927 (The 
Commissioner of Income-tax, Madras v. P. Thiruvengada 


— 


1. (1925) I.L.R. 47 A. 715. 
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Mudahar’) a Full Bench of this Court has held that an assessee 
cannot be allowed to argue before the Court a question of law 
which was not raised before the Commissioner in an application 
under section 66 (2). In the present case it will be seen that 
the question which the petitioner seeks to raise before the High 
urt ig not the same as one which he required me in his appli- 
ee under section 66 (2) to refer to the High Couyt except 
ps in regard to the first branch of the question now raised. 
is branch of the question, though phrased a little differently, 
ms to be in substance the same as the question raised before 
but except to that extent I venture to submit that the ques- 
ton now raised should not be made the subject-matter of decision 
in this case. 
I now proceed to give my opinion on the question that l 
have been directed to refer. 
The petitioner’s contention is— 

(1) that the share in the business at Taiping which was 
allotted to him at partition was one of the assets of the family and 
therefore capital, f 

(2) that the accumulated profits at Taipiħg which came 
under his control as a result of the partition must be regarded as a 
portion of this asset; and therefore 


(3) that any subsequent drawing upon those profits consti- 
tutes a withdrawal of his capital. 

The first part of this argument need not be disputed. The 
second part implies that the petitioner received the accumulated 
profits at partition. In my opinion this is not an accurate state- 
ment. What he received at partition was the right to draw upon 
those profits. The profits did not, I think, lose their character as 
such merely because the right to draw upon them was transferred 
to the petitioner. Their character as “profits and gains of a busi- 
ness accruing or arising without British India to a person resident 
in British India” to use the language of section 4, sub-section (2), 
was not affected by the partition. ‘The conclusion that in drawing 
upon the profits accumulated by the family the petitioner was really 
withdrawing part of the capital of the foreign business is there- 
fore, in my opinion, incorrect. 

The above is my opinion on the first part of the question. 
The second part of the question, as has been observed already, is 
new. If it 1s meant to be a mere expansion of the first, that part 
1s answered above. If it is intended to raise new points those 
points were not raised before me when I refused to make the 


reference and I therefore find myself unable to express an opinion 
on them. 





2. (1927) 55 M.L.J. 19 (F.B.). 
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K. S. Krishnaswami Aiyangar with P. R. Srinivasan 
for assessee. 

M. Patanjali Sastri for Referring Officer. 

The Court delivered the following 

JUDGMENTS. Kumaraswame Sastri, J.—The asses- 
ste prior to the 5th November, 1925, was a mem- 
ber of a joint undivided family consisting of his father 
and brothers. The joint family so constituted was en 
titled to 50|76ths share in a money-lending business carried 
at Taiping in the Federated Malay States. On the 5th 
November there was a partition amongst members of the joint 
family and in that partition the interest of the family in the 
Taiping business as a going concern fell to the share of the 
assessee. Prior to the date of the partition there had been a 
remittance to the joint family of Rs. 29,218 in the year Kro- 
dhana (13th April, 1925 to 12th April, 1926). Subsequent to 
the partition there was a further remittance of Rs. 15,037. These 
sums were remitted not in one lump sum, but that makes no 
difference. * 

The year of account in the present case is Krodhana (13th 
April, 1925 to 12th April, 1926), and the year of assessment 
1926-27. The accounts were kept on cash basis. 

The Income-tax Officer overruled the objections of the 
assessee and assessed the assessee on these sums as being 
foreign profits brought into British India and taxable under 
section 4 (2). Hence this reference. 

The contention for the assessee is that, as he got the 
Taiping business for his share of the joint family, what he got 
was capital and that he could not be taxed as having received 
any profits. It is also contended that as the moneys were re- 
ceived by him as a member of the joint family, he could not be 
taxed, and it is the joint family that should be taxed and not 
the assessee individually, that under section 14 of the Income- 
tax Act he is not liable to assessment, that the fact that the 
joint family ceased to exist during the year of assessment does 
not make any difference so far as he is concerned, that there 
was no provision in the Act for taxing the joint family dissoly- 
ed during the year of assessment or account, and that this 
defect has only been removed by sections 25 (a) and 26 insert- 
ed by an amendment of the Act (II of 1928). It is also con- 
tended that section 26 can have no application as the firm is 
situate outside British India and it is only the income that is 
brought into British India that is taxable, 
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There is no dispute about the facts as set out. Section 
- (2) enacts that 


‘profits and gains of a business accruing or ansmg without British India 

a person resident in British ludia [shall, 1f they are received in or 

ought into British India, be deemed to have accrued or arisen in British 

dia and to be profits and gains of the year ın which they are so received 

brouht] notwithstanding the fact that they did not so accrue or arise in 

t year, provided that they are so received or brought in within three 
of the end of the year in which they accrued or arose ’’ 


It is therefore clear that had the joint family of which 
he assessee was a member continued without partition during 
he year of assessment, the joint family would have been tax- 
ible in respect of the sums of Rs. 29,218 and Rs. 15,037 received 
n British India, as it is not disputed that the members of the 
joint family were residents in British India and that the sums 
remitted were profits. 


Section 26 as it stood in 1925-26 ran as follows:— 


“Where any change occurs in the constitution of a firm or where any 
yerson has succeeded to any business, profession or vocation, the assess- 
nent shall be made on the firm as constituted, or on the person engaged 
n the business, profession or vocation, as the case may be, at the time 
of the making of the assessment.’’ 

I do not think that the contention that section 26 has appli- 
sation only to firms in British India and has no application to 
irms outside British India can be accepted. 


Section 4 (1) makes the profits of a company outside 
British India taxable if brought into British India. There is 
nothing in section 26 which limits the scope of the section to 
frms in British India. Section 4 declares that the income of a 
foreign firm is taxable. In dealing with the income which is 
30 taxable and determining who is the person to pay the tax, 
there is no reason why the provisions of section 26 should not 
ye applicable. Section 26 only deals with the persons who are 
: be assessed. Where there is a change, I am of opinion that 
section 4 enacts when the profits of a foreign firm are taxable 
and section 26 states whom you have to reach to collect the tax. 
The mere fact that the firm if it brought no profits into British 
India would not be taxable does not affect the question. Any 
enquiry for the purpose of ascertaining whether the sum is tax- 
able or not and whether it is profits or capital got back and 
who is to pay the tax is within the scope and jurisdiction of the 
Income-tax officers, and for that purpose the accounts of the 
foreign firm may be scrutinised. It is not therefore correct to 
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say that in the case of foreign firms whose profits are brought 
into British India and taxable under section 4 (2), the other 
provisions of the Income-tax Act are inapplicable. 


The next question is whether in the case of partition 
an undivided family, the members of which are carrying 
business, section 26 applies, where during the year in questi 
the business falls to the share of one or more of the member 
Having regard to the wording of section 26, I do not see ary- 
thing to prevent its application. Prior to the partition, all the 
members of the joint family constituted the firm. By reason of 
the partition certain members who constituted the firm ceased to 
have'any interest in the firm and their interest by reason of the 
partition devolved on the person or persons to whom their 
shares in the business have been allotted. It is difficult to dis- 
tinguish this case from the case of an ordinary partnership 
where, there are say, four parties and three of them retire from 
the business assigning their interest to the fourth partner and 
the fourth partner continues the business. I am of opinion that 
in cases where there has been a partition of an undivided Hindu 
trading family, section 26 applies and the person who becomes 
entitled to the business during the year in question cannot escape 
liability unless he can bring himself within any other section 
exempting him from liability. 


The next question is whether in the case of a partition 
ationgst the members of a joint family where a person becomes 
entitled on partition to a foreign business as his share, the 
profits earned in the year in which the partition takes place 
lose the character of profits as being merged in the capital 
and should be treated as the capital of the person who gets the 
business on partition. 


The argument of Mr. Krishnaswami Aiyangar for the as- 
sessec is that where a partition takes place between the members 
of an undivided family, a person in consideration of his share 
in all the joint family properties gets a particular item which 
presumably is equivalent to his share in the properties which 
were clubbed together for ascertaining his share and therefore it 
should be taken that what he gets is not profits or capital in the 
business but the value of the whole of the business as represent- 
ing his share and so far as he is concerned it is his capital. 


It is argued that the position is similar to that where a 
limited company is wound up and the assets distributed, where 
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there is no question of taxable profits as regards the share- 
aolders to whom the assets are distributed. 


Reference has been made to Inland Revene Commissioners 
. Burrell,’ where it was held that on the winding up of a limited 
mpany, the undivided profits of past years and the year in 
hich the winding up occurred, were assets and not profits for 
e purpose of taxation and to Inland Revenue Commissioners 
v. Blott. Inland Revenue Comanissiollers v. Gréenwood,* where 
it was held that where a limited company passed a resolution 
that out of its undivided profits a bonus should be paid to 
the shareholders and that such payment should take the form 
of certain shares being allotted to them, the shares so allotted 
could not be treated as part of the total income for the purpose 
of super-tax. 


I do not think the principle of these cases has any applica- 
tion to cases where on a partition between the members of a 
joint family a business as a going concern is allotted to a share 
of one member. It is not suggested in the present case that, 
when the business was allotted, the accounts of the business were 
closed, profits ascertained and such ascertained profits added to 
the capital and a new business in which this capital was invested 
was carried on. Nor is it suggested that the business was 
wound up. The profits remained as profits, the business went 
on as before and the only change was that instead of all the 
members of the joint family being interested in the business 
one of them acquired the interests of the others and became 
the sole proprietor. So far therefore as the sum of Rs. 15,037 
received by the assessee after the partition is concerned, I am of 
opinion that it is taxable. 


As regards the sum of Rs. 29,218 received before the parti- 
tion, it is not disputed that this sum was received by the joint 
family of which the petitioner was a member, and it seems to 
me that having regard to the provisions of sections 14 and 16 
the assessee is not taxable. 


In a case like the present we should read sections 4 (2), 14, 
16 and 26 together. No doubt section 26 says that, when there 
is a change, the person liable is the person engaged in the busi- 
ness at the time of making the assessment. But the section does 
not prevent him from claiming any of the exemptions conferred 
by the other sections of the Act. 
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Section 14 (1) runs as follows:— 


‘The tax shall not be payable by an assessee in’ respect of “any 
sum which he receives as a member of a Hindu undivided family 
(2) The tax shall not be payable by an assessee in respect of— 


; (a) any sum which he receives by way of dividend as a sharehol: 
in a company where the profits or gains of the company have been assess 
to income-tax, or 


(b) such an amount of the profits or gains of any firm which have 
been assessed to income-tax as is proportionate to his share ın the firm.’’ 

It will be noted here that, while sub-clause (2) only exempts 
cases where a company or a firm has already been assessed, sub- 
clause (1) puts no such limitation but states generally that the tax 
shall not be payable by an assessee in respect of any sum which he 
receives as a member of an undivided Hindu family. 


Provision is made in section 3 for the taxation of undivided 
Hindu families, and it says that income-tax can be charged on 
the income, profits and gains of the previous year of every indi- 
vidual, company, firm and Hindu undivided family. 


Section 16 (1) runs as follows :— 


‘In computing the total income of an assessee sums exempted under 
the proviso to sub-section (1) of section 7, the provisos to section 8, sub- 
section (2) of section 14 and section 15 shall be included ’’ 


Here again it will be noted that section 14 (1) is not to be 


-- included, i.e., any sum received by a member of an undivided 
“'#indu family. 


There was no provision in the Act until the recent amend- 
ment by which undivided families which became divided during 
the course of the year could be reached. To remedy this defect 
the legislature amended the Act by enacting section 25-A and 
by- recasting section 26 of the old Act. Clause 1 of section 
25-A provides for an enquiry by the Income-tax Officer when a 
partition is alleged, and an order by him as to whether he finds 
the partition proved. Clause 2 runs as follows: 


‘Where such an order has heen passed, the Income-tax Officer shall 
make an assessment of the total income received by or on behalf of the 
joint family as such, as if no separation or partition had taken place, and 
each member or group of members shall in addition to any income-tax for 
which he or it may be separately liable and notwithstanding anything con- 
tained in sub-section (1) of section 14, be liable for a share of the 
tax on the income so assessed according to the portion of the joint family 
property allotted to him or it; * t * * * * x * ™Provided that 
all the separated members and groups of members shall be liable jointly 
and severally for the tax assessed on the total income received by or on 
behalf of the joint family as such,’’ 
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In my view the provisions of sections 14 and 16 being clear 
and the amendment introduced by Act III of 1928 being much 
later than the period for which the income has been assessed, 
no consideration as to the inconvenience or as to any person 
escaping from taxation can arise There is no ambiguity in the 
sections and the clear meaning of section 14 (1) is that where 
a member of an undivided Hindu family during the period when 
the family is joint receives any portion of the income of the 
joint family, he is not liable to taxation but it is the joint family 
which under section 3 should be charged. This is not a case 
where we have to construe a doubtful section. 


In Partington v. Attortey-GenéraP Lord Cairns observed 
as follows:— 


“T am not at all sure that, in a case of this kind—a fiscal case—form 
is not amply sufficient, as I understand the principle of all fiscal legislation, 
it is thig: if the person sought to he taxed comes within the letter of the 
law he must be taxed, however great the hardship may appear to the 
judicial mind to be. On the other hand, 1f the Crown seeking to recover the 
tax cannot bring the subject within the letter of the law, the subject is 
free, however apparently within the spirit of the law the case might 
otherwise appear to be. In other words, if there be admissible, in any 
statute, what is called an equitable construction, certainly such a construc- 
tion is not admissible in a taxing statute, where you can simply adhere to 


the words of the statute.’’ 

As observed by Lord Halsbury in Lord Advocate v. 
Fleming?’ in construing such Acts we have no governing princi- 
ple of the Act to look at; we have simply to go on the ,Act 
itself to see whether the duty claimed is that which the legisla- 
ture has enacted. 


Reference has been made by Mr. Patanjali Sastri to sec- 
tion 5 (1) (f) of the Act of 1886 and section 12 (1) of the 
Act of 1918 and it is argued that all that was done by section 
14 (1) of the present Act was to prevent double taxation and 
that if the undivided family ceased to exist, there is no reason 
for the individual member who receives the sum not being 
taxed. 

In the present case I fail to see any reason why one mem- 
ber of an undivided Hindu family should be taxed for a sum 
received by all the members of the undivided family. The new 
amendment which I have referred to shows that the legislature 
intended that the member should only pay a tax proportionate 
to his share. There is no question of any equitable considera- 
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tion in cases where one member of an undivided family after 
partition is sought to be made liable to pay tax on the whole 
sum which he and the other members of the family received 
before partition irrespective of his share. However this may 
be, it seems to me having regard to the decisions I have referred 
to we cannot in a fiscal enactment where the language is clear 
go beyond the plain meaning of the section. It is very probable 
that in the Income-tax Act of 1922 the legislature by oversight 
or owing to bad draftsmanship omitted to prescribe for cases 
where there has been a partition in an undivided family, but it 
has now been remedied by Act III of 1928. I do not think I 
can by any rule of construction practically make section 25-A 
retrospective by enacting that the same principle is to be applied 
to cases coming under the Act of 1922. 


I am of opinion that the assessee is not taxable as regards 
the sum of Rs. 29,218 received before the partition by the joint 
family. Rs. 100 paid in O.P. No. 127 of 1928 will be refund- 
ed by the Commissioner. 


Odgers, J—I agree. 
Wallace, J—I agree. 
N.S. Reference answered. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT:—MR Justice WALLER AND MR. JUSTICE 
KRISHNAN PANDALAI. 


Narayana Sahu and another .. Petitoncrs* (Respt— 
PIF. and mit) 

v. EN 

Kraleti Pentamma alias Appalanarasimham .. Respondent 


(Petitioner—Defendant). 


Cwil Procedure Code (V of 1908), O. 21, Rr. 89 and 92—A pplication to 
sct aside sale—Omission to implead the auction-purchaser wi the application— 
Subsequent impleading of the auction-purchaser after 30 days—aA pplica- 
tion otherwise ın order and in time—Validity 


In an application to set aside a sale under Order 21, Rule 92 of the 
Civil Procedure Code read with Rule 89 which is otherwise in order and 
in time, the omission to implead the auction-purchaser till after the expiry 
of 30 days allowed for the application is not fatal to it 


Ganesh Bab Naik v Vithal Vaman, (1912) I L.R. 37 B 387 followed 
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Petition under section 115 of Act V of 1908 praying the 
High Court to revise the order of the District Court of Viza- 
gapatam, dated 25th October, 1926, in A.S. No. 237 of 1926 
(E.P. No. 1345 of 1925 in E.A. No. 416 of 1926 in O.S. 
No. 299 of 1923 on the file of the Court of the District Munsif 
of Rajam). 

V. Govindarajachari for petitioners. 

Y. Suryanarayana for respondent. 

The judgment of the Court was delivered by 


Krishnan Pandalai, J—This matter has been posted 
before a Bench owing to the absence of any clear 
ruling in this Court on the point involved, te., whe- 
ther in an application to set aside a sale under Order 21, 
Rule 92 read with Rule 89 which is otherwise in order and 
in time the omission to implead the auction-purchaser till after 
the expiry of 30 days allowed for the application is fatal to it. 
The facts are simple and undisputed. Property was sold in 
execution of a decree on 12th April, 1926. On 28th April, 
1926, the defendant’s pleader filed a lodgment schedule men- 
tioning in the cause-title the names of the plaintiff (decree- 
holder) and defendant (judgment-debtor) and the auction- 
purchaser who was the decree-holder’s son and praying for an 
order to deposit the amount required by Order 21, Rule 89 and 
stating that the amount was deposited for setting aside the sale. 
The challan was accordingly issued and the amouut was deposit- 
ed on 11th May within 30 days. The Court had been closed 
from 2nd May and reopened on 14th June, on which day the 
defendant filed a petition headed Order 21, Rule 2, showing in 
the cause-title the names of the plaintiff and defendant only, 
but for some reason, probably by inadvertence, omitting the 
name of the auction-purchaser and stating that the proper 
amount had been deposited in the Treasury as per receipt pro- 
duced and praying that full satisfaction of the decree may be 
entered and that the sale should be set aside. The plaintiff 
to whom notice of this application was sent raised various ob- 
jections most of which were unfounded. c.g., that the sum due 
was not deposited and the application was not filed in time, 
but he also raised the objection that the auction-purchaser (his 
own son) had not been impleaded. Thereupon notice of the 
application was sent to the auction-purchaser also and served 
on 30th June, 1926, some days after the expiry of the 30 days 
allowed for application under Order 21, Rule 92. The Dis- 
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trict Munsif held that the deposit was in time and set aside the 
sale. The learned District Judge confirmed the order. 


In this Court the only point pressed is that it is necessary 
in applications under Order 21, Rule 92, that the party to be 
prejudicially affected by the order, e.g. the auction- 
purchaser, should be impleaded and notice sent to him 
and that unless the applicant has impleaded the auc- 
tion-purchaser within the time allowed the application 
is time-barred and unsustainable. Our difficulty in de 
ciding the question on the words of the relevant rules’ 
themselves which should be the ultimate basis of decision on 
such a question, is the wealth of conflicting judicial opinion on 
it. The petitioner’s advocate referred to the following cases 
in his favour:—Ajaiddin Ahamed v. Khoda Bux Khondkar, 
Sumitra Kuer v. Damri Lall’, Karamat -Khan v. Mir Ali 
Ahmed? and Khoda Bux v. Sadu Pramatick.* The respondent’s 
advocate referred to the following decisions contra: —Ganesh 
Bab Naik v. Vathal Vaman" Raj Chandra Das v. Kali Kanta 
Dast, Mussamunat Bibi Zatmub v. Paras Natl, Iswardas Mar- 
wari v. Biseswar Lal’ Satish Chandra De Sarkar v. Rakhal 
Chandra Saha’, Haji Muhammad v. Ghulam Hussain Khan” 
and Kirpa Ram v Nand Lal” In our own Court there are no 
reported decisions but reference has been made to A.A.O. No. 19 
of 1919 in which the learned Judges differed. 


. «In our opinion all that Order 21, Rule 92 read with Rule 
89 requires before an order setting aside a sale is made is, 
(1) an application within the time allowed praying that relief; 


(2) deposit in Court of the sum required by Rule 89 (1) (a) 


and (b) within the time allowed; and (3) notice of the appli- 
cation to all persons affected, of whom the auction-purchaser is 
one. There is nothing in the rules themselves which requires 
that the names of the parties affected including that of the 
auction-purchaser should be contained in the application or 
added within any particular time, although nominally it is the 
usual, because the most convenient, plan for the applicant to 
mention those of them whom he knows at once in the applica- 
tion so that notice may go to them without delay. In Ganesh 
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Bab Naik v. Vithal Vaman’ the auction-purchaser was not 
made a party to the original application or to the appeal though 
lotice was issued to him by the first Court and he was added 
s party to the appeal under Order 41, Rule 20. On this point 
he Bombay High Court observe (p. 390) that according to 
Order 21, Rule 92, 


“Where in the case of an application under Rule 89 the deposit required 
by that rule is made within 30 days from the date of the sale, the Court shall 
make an order setting aside the sale provided that no such order shall be 
made unless notice of the application has been given to all persons affected 
thereby. That cannot mean thut notice must be given within 30 days of the 
date of sale.’’ 


We respectfully agree with this view and hold that the 
notice given in this case to the auction-purchaser was not infruc- 
tuous, because his name was not added to the petition, dated 
14th June, 1926, and notice to him was applied for only after the 
expiry of 30 days from the date of the sale. 

In order to mitigate the hardship that is sure to arise 
from a strict adherence to the opposite view, some decisions 
have gone to the length of laying down that it is enough if the 
auction-purchaser’s name is mentioned somewhere in the body 
of the judgment-debtor’s application though not in the cause- 
tle as one of the parties (see Raj Chandra Das v. Kali Kanta 
Das’ and Mussammat Bibi Zaitub v. Paras Nath.) We think 
chat it is-not correct to adopt a rule not justified by the lan- 
guage of the Code and then attempt to mitigate the hardships 
hereby created by tolerating its infringement. But if the sub- 
stance of the matter is that the judgment-debtor must do all 
chat he is required by law to do and no more within the time 
united and then the Court must pass the order after notice to 
the persons affected, the fact that in this case in the lodgment 
chedule, dated 28th April (ic, 16 days after the sale) 
he auction-purchaser was mentioned and it was also stated that 
he amount is to be deposited for setting aside the sale and 
he fact that the deposit was in fact made within 30 days of 
he sale were quite sufficient to meet the requirements of the 
aw in any view of the case. The Civil Revision Petition is 
lismissed with costs. 

N. S. : Civil Revision Petition dismissed, 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE ANANTAKRISHNA AIYAR. 


Marimuthu Pillai ..  Appellant* 
(1st Defendant) 

v. á 
Gopalakrishna Aiyar and another .. Respondents 


(Pif. and 2"d Deft.). 

Interesi—Post diem Heresi—Mortgage bond—Provision for repay- 
ment of principal in iwo years—Provistom for paywnent of interesi once in 
sux months and imterest upon wierest m arrears—Post diem wierest, if 
can be awarded. 


Where a mortgage document, after stating that the mortgage amount 
would be paid within a period of two years, contained a provision for 
payment of interest at mine per cent per annum once in six months and a 
further provision that, 1f interest be not regularly so paid, the interest in 
arrears should carry interest at 12 per cent. per annum. 

Heid that, ın a suit upon a mortgage, post diem interest as well as ın- 
terest upon interest was awardable subsequent to the date fixed for the 
payment of the prinapal amount. 

Interpretation of the Pnvy Council judgment in Mathura Das v Raja 
Narindar, (1896) L.R. 23 L.A. 138- 1.L.R. 19 All. 39° 6 M.L.J. 214 
(P.C.) by the Allahabad High Court ın Balwant Sugh v. Gayan Singh, 
(1913) I.L.R. 35 All 534 not approved. 

Second Appeal against the decree of the Court of the Sub- 
ordinate Judge of Tanjore in A.S. No. 78 of 1924 (Appeal 
No. 341 of 1924, District Court, West Tanjore) preferred against 
the decree of the Court of the District Munsif of Tanjore in 


O.S. No. 264 of 1923. 
P. S. Ramaswami Aiyangar for appellant. 
N. Swantinathan for 1st respondent. 
The Court delivered the following 


Jupemeki! The Ist defendant is the appellant before me, 
and the only question that arises in this Second Appeal is 
whether the plaintiff, the hypothecatee, is entitled to post diem 
interest after 23rd May, 1911, the date for payment fixed in 
the document. The document recites that the mortgagor bor- 
rowed Rs. 1,000 from the mortgagee, and it states that the 
amount would be paid within a period of two years, namely, 
23rd May, 1911. There is also a provisjon as regards payment 
of interest once in six months, and a further provision that, if 
interest be not regularly so paid, the interest in arrears should 
carry interest at 12 per cent. Contrary to the expectations of 
the parties, the mortgagor did not pay the amount in 1911, the 


*S.A. No. 1562 of 1925. i 16th April, 1929. 
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period of two years fixed in the document, and the suit was 
instituted by the mortgagee in 1923 to recover the principal, 
interest, and interest on interest as provided in the document. 
oth the Lower Courts have held in favour of the plaintiff as 
egards post diem interest. The District Munsif however held 
at the rate to be awarded as interest on arrears of interest 
ould be restricted to 9 per cent., whereas the Lower Appellate 
ourt held that the same should be paid at the rate of 12 per 
cent. as provided in the document. 

The learned Advocate for the appellant contends that no 
post diem interest at all is payable if the document be properly 
construed. He also criticises the award of interest upon arrears 
of interest by the Lower Appellate Court. There are considera- 
tions mentioned.in the judgment of the Privy Council reported 
in Mathura Das v. Raja Naritdar’ which would warrant the 
award of post diem. interest. I may at once answer the preli- 
minary argument of the learned Advocate for the appellant by 
saying to be consistent I should either disallow all post dient 
interest after 1911, or allow post diend interest plus interest on 
interest as provided in the document. Both the Lower Courts 
have construed this document as entitling the plaintiff, the hypo- 
thecatee, to post diem interest, and after consideration I think 
they are right. The ordinary presumption in such cases is this 
—though a period is fixed for payment of the amount due and 
though the mortgagor hoped to be able to discharge the amount 
due on or before the fixed period, the Courts having regard to 
the ordinary intentions of parties and common course of con- 
duct are entitled to presume that the real intention was that 
interest should be paid till the amounts are actually repaid, and 
as put by Sir Kumaraswami Sastri, J., in Agnes Isabella Campbell 
v. Attdikesavuln Naidu,” “unless there be anything in the docu- 
ment which necessarily indicates that the parties did not intend 
to pay post dieni interest,” the tendency of the Courts has been 
to award such interest. 

My attention has been drawn to two cases decided by this 
Court, vis., Narastinhayya v. Srintvasayya,> (Sadasiva Aiyar 
and Spencer, JJ.) and Ghantayya v Papayya' (Subramania 
Aiyar and Moore, JJ.). In the second of these cases, reference 
was made to a Calcutta decision where Maclean and Banerji, JJ. 
observed that “in a simple mortgage transaction it is not an 





1. (1896) L R. 23 I.A. 138 T.L.R 19 A. 39°6 MLL J. 214 (P C) 
2 (1924) 20 L.W. 153. 3 (1918) 36 M.L.J. 118, 
4 (1999) 1.L,R. 23 af 534, 
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unusual intention, that if the principal money be not paid by 
the stipulated time, interest should continue to run and run at 
the stipulated rate.’ Having regard to the decisions which have 
laid down that, unless intention to the contrary be clear, inter 
should be decreed by Courts till payment of the debt, I thin 
that the Lower Courts have rightly come to the conclusion th 
in this particular case the plaintiff is entitled to interest 
claimed. 

Finally, the learned Advocate for the appellant wanted to 
restrict the operation and scope of the ruling of the Privy Coun- 
cil reported in Mathura Das v. Raja Nartndar’ by drawing my 
attention to the circumstance that as a matter of fact in that 
particular case the mortgage deed contained a provision that the 
mortgagor would not alienate the property till the amount due 
to the hypothecatee had been paid; and it was argued that it 
was owing to the existence of such condition that the Privy 
Council held that post diem interest was awardable. I am 
unable to accept this contention This Privy Council decision 
has been considered in Narasimhayya v. Srinivasayya,? Ghan- 
tayya v. Papayya‘ and Agnes Isabella Campbell v. Audikesavulu 
Natdu.* I am not able to say that the learned Judges who de- 
cided those cases understood the Privy Council decision in the 
way in which the learned Advocate for the appellant wants me 
to understand the same. No doubt he was able to draw my 
attention to a decision of the Allahabad High Court, Balwant 
Singh v. Gayan Singh," where the learned Judges of the Allaha- 
bad High Court do say that in the absence of such provision in 
the miortgage deed as existed ih Mathura Das v. Raja Narin- 
dar, the Allahabad High Court was not prepared to award post 
diem interest. But having regard to the decision of this Court 
and having regard to the reasons contained in the Privy Council 
decision, I am inclined to think that the learned Judges of the 
Allahabad High Court have (speaking with all Tespect) put 
rather too restricted a construction on the decision of the Privy 
Council reported in Mathura Das v. Raja Narindar2 

For the reasons I have mentioned, I think that the Lower 
Appellate Court was right in allowing post diem interest and also 
interest on interest at thé rates mentioned in the document, and 
I accordingly dismiss the Second Appeal with costs. 





N.S. Second appeal dismissed. 
~ L (1896) L.R. 23 I.A. 139: LL R. I9 A 39.6 M.L.J. 214 (P.C) 
2 (1924) 20 L.W. 153 3 (1918) 36 M.L J. 118 


4 (1899) T.L.R. 23 M 534 5. (1913) T.L,R. 35 A. 534, 


eee cod 


Lvu] THE MADRAS LAW JOURNAL REPORTS. 317 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT:—Mr. Justice WALLER AND MR. JUSTICE 
KRISHNAN PANDALAT. 


A. Raheem Saheb .. Petttioner* (Accused). 


Madras Local Boards Act, S 221—Fee letied by Board—Illegality of— 
Plea of—Permissibility of-—Jurisdiction of Magistrate lo decide upon— 
Sections 188, 184—Usnion, Board—Stand fon buses provided by—Fee in 
respect of—Levy of—Poter of. 


It is open to a party appearing hefo1e a Magistrate under section 221 
of the Madras Local Boards Act 1o allege and prove that the fee claimed 
13 not due from him under or by virtue of the Act, and the Magistrate has 
jurisdiction to consider the legality of the fee. 


A Union Board provided a stand for buses and prescribed fees for 
the use thereof Held, that the fee was not legally leviable. 


Quaere: Whether Union Boards could, under S. 188 of the Local 
Boards Act, exercise powers over anything but cartstands atrictly so called 


The standing of an omnibus for a few minutes periodically on the land 
is not the sort of occupation contemplated by S 184 of the Act. 


A motor omnibus is a carriage and not a cart within the meaning of 
the Act A stand for omnibuses is not a public landing-place or a cri- 
stand within the meaning of S 184, nor is it a halting place within its 
meaning. 

The term ‘‘Halting place’’ in the Act covers places like choultries 
and rest-houses. 


Petition under sections 435 and 439 of the Code of 
Criminal Procedure, 1898, praying the High Court to revise the 
judgment of the Court of the Stationary Second Class Magis- 
trate of Tindivanam in C.C. No. 662 of 1928 

S. Panchapakesa Sastri for petitioner. 


K. N Ganapathi for The Public Prosecutor on behalf of the 
Crown. 

The Court made the following 

OrvER.—This petition has been referred to a Bench owing 
to the doubt as to the correctness of the decision in Rama- 
chandran Servai v. President, Union B oard, Karatkudt,’ express- 
ed in two other cases from this Court in Jn re Gopayya? and 
Union Board, Paramakudi ~ Chellaswamt Thevar2 The facts 
are these: The petitioner owns two motor omnibuses. The 
Union, Board of Tindivanam have provided a stand for buses 
and have prescribed fees for the use thereof The fees leviable 
from the petitioner amount to Rs. 10 for each of his buses. He 
refused to pay, whereupon the Board took action against him 





tCr. Rev. Case No 914 of 1928 25th February, 1929 
CrR.P. No. 761 of 1928 i 


1 (1925) I.L.R. 49 MI 888 49 A.L.J. 356. 
2 (1927) I.L.R. 51 M. 866, 55 M.L.J. 27. 3. (1926) M.W,N. 676, 
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under section 221 of the Local Boards Act. Before the Magis- 
trate the petitioner contended that the fee was not legally levi- 
able. To that the Board replied that such a contention was 
not open to him. The Magistrate following Ramachandran 
Servai v. President, ‘Union Board, Karatkuds' held that he 
had no jurisdiction to consider the legality of the fee. On the 
merits, he was of opinion that the fee was legally leviable. 


With great respect, we think that Ramachandran Servas v. 
President, Ution Board, Karaikudi was wrongly decided. 
The fee to be paid under section 221 of the Act must be due to a 
Local Board “Under or by virtue of the Act” and it cannot be 
that the party called upon by the Magistrate to pay it is disentitled 
from pleading that it is not due under or by virtue of the Act. 
Take a case under section 106. The provisions of sub-section (2) 
are clear. No toll can be charged unless a table of tolls is put up 
at the toll-gate. If action is taken against a party under sec- 
tion 221 to recover tolls, can he not allege and prove that sec- 
tion 106 (2) was not complied with or must he pay and file 
a civil suit to recover the tolls illegally levied from him? The 
learned Judges thought it a startling proposition that a Magis- 
trate should be constituted a sort of appellate authority over a 
Local Board, but the section gives him jurisdiction to decide that 
the amount charged by the Board is incorrect and there seems 
no reason, as Phillips, J., pointed out in In re Gopayya,” why 
he should not have jurisdiction also to decide that the Board is 
not entitled to charge anything at all We are of opinion that 
it is open to a party appearing before a Magistrate under S. 221 
of the Act to allege and prove that the fee claimed is not due 
from him under or by virtue of the Act. 

On the merits, we cannot uphold the view taken by the Magis- 
trate. A motor omnibus is a carriage and not a cart within 
the meaning of the Act. Section 184 allows a Board to con- 
struct or provide public landing places, halting places and cart- 
stands. A stand for omnibuses is neither the first nor the 
third; nor, in our opinion, is it the second. Halting place is, no 
doubt, a very general term, which is nowhere defined in the 
Act, but it appears to us to be meant to cover places like choul- 
tries and rest-houses. Assuming that it could include stands 
for omnibuses, it is by no means clear that the intention of the 
Act was that Union Boards should, under section 188, exercise 
powers over anything but cartstands strictly so called. Sec- 


1 (1925) T.L.R. 49 M. 888: 49 M.L.J. 356. 
2 (1927) I.L.R. 51 M. 866° 55 M.L.J. 27 
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tion 164 is also relied on, but that section specifically excludes 
public roads and we are here concerned with a public road. 
Apart from that, the standing of an omnibus for a few minutes 
periodically on the land is not the sort of occupation contem- 
plated by the section. 


The order of the Magistrate is set aside. The amount of 
fee, if levied, will be refunded. 
A.S.V. Order set aside. 


PRIVY COUNCIL. 
[On appeal from the High Court of Judicature at Patna. ] 


PRESENT:——LORD SHAW, LORD CARSON AND SIR LANCELOT 
SANDERSON. 


Hira Lal Sahu and others :. Appellants* (Plffs.) 
v. = 
Raj Kumar Babu Lachhmi Prasad Narain 
Singh .. Respondent (Deft.). 


Intercst—Compound urtercsi—Agreement to pay—Course of dealings 
belween. parties shoreing—Decree on foot of—Right to—Plaint setting up 
Specific case of agreement to pay compound inderesi with annual resis 
inconsistent with agreement disclosed by the accownis—Effect. 


The plaintiffs were members of a joint Hindu family, and they carried 
on a money-lending business. The defendant began to borrow money from 
the plaintiffs on the 20th of Pous 1310 Fasli (te, January, 1903), when a 
sum of Rs. 300 was advanced and after the expiration of 15 months eleven 
days interest was debited to the account. Further sums were advanced 
from time to time, and the accounts were adjusted periodically, the last 
adjustment having taken place on the 25th Jeth 1324, corresponding to 
May, 1917, so that the account between the parties was running for about 
14 years. Simple interest was charged upon each advance from the date 
of such advance until the date when the prncipal sum and interest were 
carried into a separate column of the account. The periods during which 
the interest was charged varied. The account was then adjusted and 
interest calculated on the total amount found due, so that compound 
interest was charged. During the time the accounts were running they 
were submitted to the defendant and on mine occasions he signed the 
accounts, the first occasion being 10th Majh 1312 and the last occasion 
being 25th Jeth 1324 Fasli The accounts submitted by the plaintiffs to 
the defendant and signed by him as above mentioned showed the com- 
pound interest, the dates at which the adjustments respectively were made, 
the periods during which and the rate at which the compound interest was 
charged Nevertheless, in a suit by the plaintiffs to recover the balance 
due to them by the defendant, the High Court held that the plaintiffs were 
not entitled to recover the compound interest charged in the accounts. 
They did so on the ground that the plaintiffs had in their plant in the 
suit set up a specific case of an agreement that interest should be charged 
with annual rests, that annual rests had not been made in the accounts, 
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and that the specific casc set up had not been proved. The accounts did 
not, m fact, show annual rests 


Held, that the High Court adopted too narrow a view of the plaintiffs’ 
case, that the pleadings alleged an agreement by the defendant to pay the 
compound interest charged .in the accounts which were submitted to and 
accepted by him, and that such agrecment was proved 

It is true that ıt was alleged in paragraph 16 of the plaint that the 
plaintiffs’ practice was to charge interest with annual rests, but there is 
also a specific allegation that the defendant was informed of the claim to 
interest and compound interest and he accepted the claim In view of these 
allegations in the plaint ther Lordships are of opinion that the ‘plaintiffs 
are entitled to rely on the course of dealing between the parties as showing 
an agreement by the defendant to pay the compound interest which was in 
fact charged by the plaintiffs in the accounts submitted to him 


Appeal No. 151 of 1927 from a judgment and decree, 
dated the 22nd December, 1926, of the High Court, Patna 
(Das and Adami, JJ.), which affirmed a judgment and decree, 
dated the 6th March, 1923, of the Subordinate Judge of Motihari. 

The material facts of the case appear sufficiently from 
their Lordships’ judgment. 

Dunne, K.C. and Dube for appellants. 

14th May, 1923, Their Lordships’ judgment was deliver- 
ed by 

Sir LANCELOT SANDERSON.—This is an appeal by the 
plaintiffs against a judgment and decree, dated the 22nd of 
December, 1926, of the High Court of Judicature at Patna, 
which affirmed a judgment and decree of the Subordinate Judge 
of Motihari, dated the 6th of March, 1923. 

The plaintiffs are members of a joint family, and they 
carried on a money-lending business which was supervised by 
the first plaintiff who was karta of the family. 

The defendant began to borrow money from the plaintiffs 
on the 20th of Pous 1310 Fasli (4.c., January, 1903), when a 
sum of Rs. 300 was advanced and after the expiration of fifteen 
months eleven days interest was debited to the account. Further 
sums were advanced from time to time, and the accounts were 
adjusted periodically, the last adjustment having taken place 
on the 25th Jeth 1324, corresponding to May, 1917, so that the 
account between the parties was running for about fourteen years. 
Simple interest was charged upon each advance from the date 
of such advance until the date when the principal sum and interest 
were carried into a separate column of the account. The 
periods during which the interest was charged varied. The 
atcount was then adjusted and interest calculated on the total 
amount found due, so that compound interest was charged. 


SM 
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‘During the time the accounts were running they were submitted 
o the defendant and on nine occasions he signed the accounts, 
the first occasion being 10th Majh 1312 and the last occasion 
being 25th Jeth 1324 Fasli. 

The accounts submitted by the plaintiffs to the defendant 
and signed by him as above mentioned showed the compound 
interest, the dates at which the adjustments respectively were 
made, the periods during which and the rate at which the com- 
pound interest was charged. 

There is no dispute in this appeal as to the advances which 
were made or as to the simple interest charged thereon. 

The only question argued before the High Court of Patna 
and before this Board was whether the plaintiffs are entitled 
to recover the compound interest charged in the accounts. Both 
the Courts in India decided this question against the plaintiffs, 
and the decree which the plaintidfs obtained was confined to the 
advances made and simple interest at the rate of 12 per cent. 
per annum from the date of the advance of each item in the 
accounts up to the date of the institution of the suit; a further 
direction as to interest at the rate of 6 per cent. until realisation 
was made. 

The learned Judges of the High Court'held that the plain- 
tiffs’ case as to compound interest was not made out; they stated 
that compound interest had undoubtedly been ‘charged in the 
accounts, but not according to the case of the plaintiffs. 

The learned Judges referred to the plaintiffs’ case as dis- 
closed in the plaint, and drew attention to the allegation therein 
that it was the practice of the plaintiffs’ frm to charge interest 
with annual rests; they then pointed out that annual rests had 
not been made in the accounts, which no doubt is the fact. 

They held that in order to succeed the plaintiffs were bound 
to establish that the defendant agreed to pay the interest with 
annual rests, and finding that such agreement was not proved 
they disallowed the compound interest and dismissed the appeal. 

Mr. Justice Das, in his judgment, said as follows :— 


“I quite agree that 1f the accounts which were signed by the defendant 
supported the case of the plaintiff I would have considerable difficulty in 
accepting the defendant’s case But those accounts, in my opinion, do not 
support the specific case as made by the plaintiff ’’ 


The specific case there referred to is that there was an agree- 
ment that interest should be charged with annual rests, and the 
ground of decision is that as that specific case was not proved, 
the plaintiffs’ claim to compound interest must fail. 
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With respect to the learned Judges, their Lordships are a 
opinion that too narrow a view of the plaintiffs’ case was 
adopted. A 

The plaint set out the facts in detail with regard to the sub- 
mission of the accounts by the plaintiffs to the defendant, the 
dates on which-they were submitted and the amounts claimed to 
be cuc to the pláintiffs at the various times when the accounts 
were presented ; it was therein alleged that the defendant affixed 
his signature to the accounts when thev were submitted to him, 
and reference was made to the last account which the defendant 
signed on the 25th Jeth 1324 Fasli and which showed an amount 
due of Rs. 1,02,706-6-3. The accounts thus referred to included 
the items of compound interest claimed by the plaintiffs. 

It is true that it was alleged in paragraph 16 of the plaint 
that the plaintiffs’ practice was to charge interest with annual 
rests, but there is also a specifec allegation that the defendant 
was informed of the claim to interest and compound interest and 
he accepted the claim. 

In view of these allegations in the plaint their Lordships 
are of opinion that the plaintiffs are entitled to rely on the 
course of dealing between the parties as showing an agreement 
by the defendant to pay the compound interest which was in 
fact charged by the plaintiffs in the accounts submitted to him. 

Their Lordships have no doubt that in fact the defendant 
did so agree. ; te 

The course of dealing continued for about fourteen years: 
the accounts were periodically submitted to the defendant; when 
submitted he signed them, the accounts undoubtedly showed in 
detail the advances made, the interest charged, and the periods 
at which the rests were made, and no objection was made at 
any time during the abovementioned period. There was no 
doubt good consideration for the above-mentioned agreement, 
because, as the learned Subordinate Judge pointed out, if the 
defendant had objected to the compound interest being charged 
he would not have been able to obtain the further advances from 
the plaintiffs, which he desired, and which in fact he did obtain. 

Their Lordships therefore are of opinion that the pleadings 
alleged an agreement by the defendant to pay the compound 
interest charged in the accounts which were submitted to and 
accepted by him, and that such agreement was proved. 

The amount acknowledged by the defendant to be due in the 
account signed by him and dated the 25th Jeth 1324 Fasli was 


oe 
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Rs. 1,02,706-6-3. The transactions between the parties then 
ceased. Three items of compound interest for three periods after 
the 25th Jeth 1324 were included in the plaint making a total of 
Rs. 1,43,865-15-3. No agreement by the defendant to pay these 
items has been proved. 


Their Lordships therefore are of opinion that there should 
be a decree in favour of the plaintiffs fof the said sum of 
Rs. 1,02,706-6-3 with interest thereon at the rate of 12 per 
cent. per annum from the 26th Jeth 1324 Fasli corresponding 
to 2nd June 1917 until the date of the institution of the suit: 
and that the total amount of the said sum and the said interest 
should carry interest at the rate of six per cent. per annum 
from the 6th March 1923 (the date of the Subordinate Judge’s 
decree) until the date of realisation. 

The appeal therefore should be allowed, the decrees of the 
learned Subordinate Judge and of the High Court at Patna 
should be set aside, and a decree should be made in favour of 
the plaintiffs in the abovementioned terms. The defendant 
should pay the plaintiffs the costs of this appeal and of the pro- 


ceedings in both Courts in India, and their Lordships will humbly 
advise His Majesty accordingly. 


Solicitor for appellants: H S. L. Polak. 
Solicitors for respondent: Watkins & Hunter. 
K J.R. Appeal allowed. 


Note—It will be observed that their Lordships award interest at six per 
cent per annum from the date of the decree of the Trial Court and not 
as from the date of the institution of the suit, but it would seem that the 
omission to provide for payment of interest pendente lite 18 a clerical error; 
cf section 34, Civil Procedure Code, 1908 —K JR. 


PRIVY COUNCIL. 


[On appeal from the Court of the Judicial Commissioner of the 
North-West Frontier Province. ] 
PRESENT:—LORD SHAW, LORD ATKIN AND SIR LANCELOT 
SANDERSON, 


Bhai Panna Singh and others .. Appellants* (PIfs.) 


v. 
Firm Bhai Arjan Singh-Bhajan Singh- 
Surjan Singh and another .. Respondents (Defts.). 


Contract Act (IX of 1872), S 74—Sale of immioveable property—Con- 
tract for, firing amont to be paid & by either party as damages in case of 
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breach by him —Breach by pawchaser and re-sale by vendor—Sait by vendor, 
for damages in case of—Measure of damages—Right to recover amon 
fixed as penalty or liguidated damages—Right to recover only actual lo 
proved—Procedure—Case made by opponems—Witness called who is in a 
postition to coimtract—Examination-in-chief of—Duty to obtain contradiction 
from witness t+—Faihire—Duty of opponent to raise question by cross- 
examination of twithess—Omission to do so—Adverse inference from— 
Proprtety. 

A contract for the sale of immoveable property for the sum of Rs. 1,05,000 
provided, inter alia, that the cost of stamp paper and registration was io be 
borne equally, that the purchasers were to pay Rs 500 earnest money, and that 
‘the party retracting from the contract shall pay Rs. 10,000 as pashemana 
(damages) ” 

The purchasers having broken the contract, the vendors resold the pro- 
perty to another person for Rs 1,04,000, and instituted a suit against the 
purchasers, claiming the Rs 10,000 and further damages The only evidence 
of loss sustained by the plaintiffs was that of the loss on re-sale hy Rs 1,000 
They remained in possession of the rents and profits of the property until 
re-sale, amounting, according to the evidence, to Rs. 450 to 500 per 
mensem. They had received earnest money Rs 500. They had also received 
for the value of the stamp paper tealised after deducting commission charged 
in respect of the purchaser’s contribution, Rs 689-1-0 

With regard to the amount of the damages to which the plaintiffs were 
entitled, held, that the effect of S. 74 of the Contract Act was to disentitle 
the plaintiffs to recover sumpliciter the sum of Rs. 10,000, whether penalty 
or liquidated damages, and that their actual damage on the evidence being 
Rs 500 they were entitled only to that sum 

The vendors having remained in possession of the rents and profits 
of the property until re-sale, there was no ground for awarding them 
interest The sum of Rs. 689 (the value of the stamp paper realised by 
the vendors after deducting commission charged in respect of the pur- 
chasers’ contribution) the vendors held when the contract went off to 
the use of the purchasers, and the purchasers were in their cross-suit 
cntitled to a decree for the said sum. ae 
“Where a party desires to contradict the case set up hy his opponent 
and calls a witness who is in a position to contradict ıt, he 1s under a 
duty to obtam the contradiction from the witness in his examination-in- 
chief. If he fails to do so, the advocate for his opponent cannot be 
expected to raise the question hy cross-examination of the witness, and 
no adverse inference can legitimately be drawn from that advocate’s omis- 
sion to do so 


Consolidated appeals No. 27 of 1928 from one judgment and 
two decrees, dated the 25th October, 1926, of the Court of the 
Judicial Commissioner, North-West Frontier Province, Pesha- 
war (Mr H. Fraser), which reversed one judgment and two 
decrees, dated the 23rd December, 1925, of the Subordinate 
Judge, Peshawar. 

The material facts of the case appear sufficiently from 
their Lordships’ judgment. 

The appellants were vendors and the respondents were ven- 
dees, and by an agreement, dated the 19th February, 1924, the 
former agreed to sell certain premises to the latter, but the sale 
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was not carried out, one party blaming the other for breach of 
the agreement and claiming the sum of Rs. 10,000, which was 
specified in the agreement as the amount to be paid in case of 
breach. 


The Subordinate Judge found that the agreement was broken 
by the vendees, but the learned Judicial Commissioner took the 
opposite view. 

The above agreement, dated the 19th February, 1924, was 
signed by the vendors and the vendees and the brokers who nego- 
tiated the sale, and was in the following words :— 

“We, Bhai Panna Singh, elc, have agreed to sell the serai, situate 
in Pipal Mandi, which we had purchased from Mian Safdar Ah and Mian 
Umar Baksh (to Arjan Sıngh-Bhajan Singh) for Rs 1,05,000 The cost 
of the stamp paper and registration, ete, will be paid by us (parties to 
the contract) half and half The purchasers shall pay Rs 500 as carnesi 
money, for which the sellers will give a receipt. This sita will be pro- 
perly stamped and shown to the purchasers for their satisfaction The 
parly retracting from the contract shall pay Rs 10,000 as pashemana 
(damages). The hrokerage at the rate of Re. 1 per cent. will be paid by 
the sellers, and at the same rate by the purchasers ’’ 

The vendors received Rs. 500 as earnest money and gave a 
receipt in which they stated that the deed of sale shall be register- 
ed within a month, although no period of time was specified in 
the agreement of sale quoted above. The receipt in question, 
signed by the vendors and bearing the same date as the agree- 
ment of sale, was in the following terms:— 

“We have received a cheque for Rs. 500 from you in lieu of 
carnest money respecting the sale of a sera: together with a vacant site 
on its hackside and all rights appertaining thereto, situate in Pipal Mand, 
which we had purchased from Haj Safdar Ah Khan and Mian Umar 
Baksh Khan We have sold the same lo you for Rs 1,05,000 The balance 
will be received hefore the Suh-Registrar and the deed got registered Both 
the parties shall abide by the terms laid down in the silta The deed shall 
he registered withiu a month The paity refusing to get the deed register- 
ed shall, according to the silta, be liable to pay Rs. 10,000 as harjana (losa) 
We have executed this receipt so that 1t may serve as an authonty 

Mote —Out of the balance, Mian Haji Safdar Alı Khan shall have 
to he paid the amount due to him and the remaining sum will be 1ecened 
before the Sub-Registrar and the deed will be .egistered ’’ 

On the question of damages, the Subordinate Judge award- 
ed to the vendors the whole of the Rs. 10,000 named in the 
silta and in the receipt as the amount to he paid by a party 
retracting from the contract or refusing to get the sale-deed 
registered In addition to the Rs 10,000, he awarded the 


vendors Rs. 1,000 for loss on re-sale. 

On appeal by the vendees, the learned Judicial Commissioner 
dismissed the vendors’ suit and decreed the vendees’ suit. Tn 
assessing the damages in favour of the vendees, he noted that 


Arjan Singh. 
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their Counsel on appeal, disregarding the stipulated amount of 
Rs. 10,000 named in the agreement, “does not hold out for 
more than reasonable damages on the principles contained in 
section 73 of the Indian Contract Act.” He awarded the vendees 
the profit of Rs. 500 which they might actually have obtained at 
the time, plus return of earnest money, Rs. 500, and of stamp 
money paid, Rs. 787, in all Rs. 1,787. 

Dunne, K.C. and Dube for appellants. 

De Gruyther, K.C. and Joseph Nissim for respondents. 

Joseph Nissen for the respondents raised the preliminary 
objection that the certificates of appeal in both suits were granted 
on an erroneous valuation and the appeals were without jurisdic- 
tion. 

[Lord Shaw.—The objection may be raised at a later stage. ] 

Dunne, K.C. for appellants (vendors).—The vendors are 
entitled to the sum of Rs. 10,000 awarded by the Trial Court 
for damages, as mentioned in the sale agreement. 

[Str Lancelot Sanderson.—tl think the Board have already 
decided that only compensation could be awarded. ] 

Nissim refers to Vengideswara Putter v. Chatu Achen! and 
Mackintosh v. Crow. 

[Lord Atkin, referring to Pollock and Mulla’s Commentary 
on section 74 of the Indian Contract Act, observed that there 
were innumerable decisions on the construction of this section.] 

[Lord Shaw.—The Court has full control as to the, amount 
of compensation under section 74. You are entitled to “reasonable 
compensation not exceeding the amount of the penalty. ] 

The section provides that quite apart from proof of damage, 
the Court can award compensation to the vendors. The sum 
of Rs. 10,000 mentioned in the agreement of sale is a liquidated 
sum. 

[Lord Atkin.—See Pollock and Mulla’s Contract Act, 2nd 
edition, page 322, beginning “This section boldly cuts the most 
troublesome knot in the Common Law doctrine of damages.”’] 

[Sir Lancelot Sanderson.—tThe illustrations to the section 
throw some light on the question: sce illustration (g).] 

[Lord Atkin refers to illustration (d) to section 74.] 

[Lord Shaw.—When you use the word “penalty,” it is 
not necessarily confined to financial obligation. ] 

[Lord Shaw.—lf we get to the facts of the case, the ques- 
tion under section 74 may not arise for decision at all.] 


1. (1881) T.L.R. 3 M. 224. 2. (1883) T.L.R. 9 C. 689, 





LV] THE MADRAS LAW JOURNAL REPORTS. 327 


[Sir Lancelot Sanderson.—Has the section ever been con- 
sidered by the Board ?] 

Yes, in connection with questions of interest. 

The period of one month mentioned in the receipt was not 
of the essence of the contract. The period of time was ex- 
tended by the conduct of both parties. Four days to complete 
gave ample time. Reasonable compensation is a question of 
fact. 

[Lord Atkin—The measure of damages is a matter of 
law. ] 

Credit has to be given by the vendors for the earnest money 
in reduction of the damages to which they are entitled: The 
President, Vellore Takig Board v. Gopalasams Naidt.* 

De Griuyther, K.C. and Joseph Nissin for respondents 
(purchasers), on question of damages, refer to Mayne on 
Damages. The measure of damages is the same, whether it is 
a contract for sale of land or goods; see section 73, Indian Con- 
tract Act. 

If there was any repudiation of the contract on the part 
of the purchasers, it was not accepted by the vendors,’ who 
kept the contract alive for both parties. Under section 55, 
para. 2 of the Contract Act, this contract was not voidable. 

[Lord Atkin referred to section 39 and Johnstone v. Mill- 
igs] 

Telegraphic notice to perform the contract in four days, 
sent on a Saturday, to the purchasers’ pleader, did not give the 
parties reasonable time: Mussa Mahomed v. Motilal Itchalal.* 
Reasonable does not mean minimum but longest notice rea- 
sonably required for what remains to be done: Crawford v. 
Tovgood.® 

Dunne, K.C., in reply, being called on only on the question 
of the amount of damages, referred to the Contract Act, sec- 
tion 74, as enabling the Court, if so minded, to award substan- 
tially more than the actual damage. 

14th May, 1929. Their Lordships’ judgment was delivered 
by 

Lorp ATKIN.—This is an appeal from the Court of the 
Judicial Commissioner, North-West Frontier Province at Pesha- 
war. The dispute arises out of an agreement for the sale of a 
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serar in Peshawar. There were cross-suits, vendors and pur- 
chasers, each alleging that the others had broken the contract and 
claiming damages. The vendors succeeded before the Subordi- 
nate Judge, the purchasers before the Judicial Commissioner. 
The vendors appeal. In 1924 the vendors were the owners of 
the serai in question upon which there were mortgages amount- 
ing to Rs. 80,000 in favour of one of the former owners. They 
were being pressed by their creditors and found it desirable to 
sell the property. The sale was negotiated by brokers and the 
agreement was dated February 19, 1924. The agreement pro- 
vided for the sale to the purchasers for Rs, 1,05,000. Cost of 
stamp paper and registration was to be borne equally. The 
purchasers were to pay Rs. 500 earnest money. “The party 
retracting from the contract shall pay Rs. 10,000 as pashemana 
(damages).” Vendors-purchasers were each to pay 1 per cent. 
brokerage. No time was fixed for completion, but on the same 
day the. purchasers paid the earnest moiey and were given a 
receipt which provided that the balance should be received before 
the Sul-Registrar and the deed registered within a month. Each 
party found its half share of the stamp paper, the purchasers on 
the I8th March. According to the plaintiffs the purchasers 
delayed the preparation of the conveyance as they wished to 
see the Will of a deceased brother of one of the vendors in order 
to exclude the possibility of an outstanding claim by his widow. 
The plaintiffs alleged that on the 8th April the parties met to 
complete the conveyance. A writer, Ganga Bishan, was present 
and began the conveyance, but his work was broken off as the 
purchasers raised further points. ‘They wanted on the con- 
veyance the name of Ishar Singh, who was apparently their 
partner but who had not signed the agreement. They raised 
a question about boundaries, and they desired to see the outstand- 
ing mortgage. The plaintiffs alleged that they consented to all 
three points. The boundaries were forthwith investigated with 
Ishar Singh and the purchasers were provided with a copy of 
the mortgage. According to the plaintiffs they thereafter request- 
ed the defendants to complete but were put off. On the 26th 
April the conveyance was completed by Ganga Bishan in the 
presence of the purchasers and the brokers. The vendors were 
not present but it is significant that the boundaries inserted were 
in accordance with the alteration. On the same day there was 
a fight between a Sikh and a Mahomedan on the premises 
(which contained a mosque), which the plaintiffs suggest may 
have deterred the defendants from completion. On the 9th May 


j 
} 


? 


Y 
‘, the purchasers sent a written notice saying that the vendors had 
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į not got the sale-deed registered within a month, and claiming 

` payment of Rs. 10,000 within a week. On the 10th May the 
vendors sent a telegram in reply stating that they had always 
been ready and willing to complete, that the delay was on the 
part of the purchasers, and specifically calling attention to the 
fact that at the request of the purchasers the name of Ishar Singh 
had been inserted in the sale-deed. The telegram concluded by 
saying that the vendors gave the purchasers four days to com- 
plete, and that in default they would sue for specific performance 
or damages. The purchasers made no reply, Saying that it 
was ambiguously worded and they could not make out what 
it meant. On the 9th June the vendors agreed to sell to another 
purchaser at Rs. 1,04,000, and on the Ist October, 1924, they 
issued their plaint claiming the Rs. 10,000 and further damages., 
On the 11th October the purchasers filed their cross-suit, claim- 
ing Rs. 10,000 and the sum paid for earnest money and stamp 
paper. 

The Subordinate Judge, before whom both suits were heard 
together, rightly concluded that the real issue was which party 
had broken the contract. He heard the witnesses on both sides, 
including the brokers and the writer, Ganga Bishan. In his 
judgment he finds in favour of the allegations of the vendors, 
and gave them judgment. The question in this respect is one of 
fact and their Lordships see no reason for not accepting the 
Subordinate Judge’s findings. The plaintiffs were obviously will- 
ing sellers; there is some reason to suspect the defendants’ finan- 
cial ability at all times to complete the contract. The plaintiffs’ 
evidence of the purchasers’ grounds for requesting delay is corro- 
borated in more than one particular and the writer, Ganga 
Bishan, when called by the purchasers, was not asked a single 
question to contradict the story already given by the vendors 
as to the transactions on the 8th April. Their ‘Lordships 
cannot agree with the criticism made by the learned Judicial 
Commissioner on this point. Contradiction, if it could be 
made, was obviously to be given by the witness in examination- 
in-chief. In its absence the Advocate for the vendors could 
not be expected to raise the question by cross-examination. Their 
Lordships have carefully considered the judgment of the learned 
Judicial Commissioner, but do not find the doubts suggested by 
him sufficient to justify a reversal of the findings of the Court 
below. No further question seems to arise as to liability. It 
is plain from the findings that the purchasers postponed com- 

R—42 
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pletion from time to time for their convenience , and eventually cA 
broke the contract. The only question that remains is as to the ; 
amount of the damages. 3 ; 
The effect of the Indian Contract Act of 1872, S. 74, is to 
disentitle the plaintiffs to recover simpliciter the sum of 


‘Rs. 10,000 whether penalty or liquidated damages. The plain- 


tiffs must prove the damages they have suffered. The only evi- 
dence of loss is that of the loss on re-sale by Rs. 1,000. There 
seems to be no ground for displacing the trial Judge’s finding that 
this was a genuine contract. The vendors remained in posses- 
sion of the rents and profits of the property until re-sale, amount- 
ing, aceording to the evidence, to Rs. 450 to 500 per mensem. 
There is no ground for awarding them interest. On the other 
hand, they have received earnest money Rs. 500 so that their 
actual damage is Rs. 500. The vendors have also received for 
the value of the stamp paper realised after deducting commis- 
sion charged in respect of the purchasers’ contribution, 
Rs. 689-1-0. This sum, when the contract went off, they held 
to the use of the purchasers, and from the documents it is plain 
they have always admitted their liability for it, and been pre- 


` pared to account for it against damages. 


The decrees of the Judicial Commissioner should be set aside 
with costs, and the decree of the Subordinate Judge in the 
vendors’ suit should be varied by substituting Rs. 500 for the 
sum awarded by him. In the purchasers’ cross-suit the decree 
should be made in their favour for Rs. 689, but inasmuch as they 
failed in the main issue as to the breach of contract, without costs, 
there should be a set-off of the Rs. 500 and taxed costs against 
the Rs. 689. The appellants should have their costs of these 
appeals. Their Lordships will humbly advise His Majesty 
accordingly. 


Solicitor for appellants: H. S. L. Polak. 
Solicitors for respondents: Langlois, Harding & Tate. 


KJ.R. Appeal allowed. 
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: IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
` PRESENT:—MR. JUSTICE MADHAVAN NAIR AND MR. JUSTICE 
RELY. 


Nune Panakalu .. Petitioner* (Complnt.) 
v. 
Rao Saheb Ravula Subba Rao and others ks Respondents. 
Madras District Muntcipalities Act (V of 1920), Ss 52 (2), 54 (a) and None 
(b), 56 and 57—Chairman of Municipality—Whether a Municipal Officer— Panakaln 


Prosecution of Chairman under Ss 52 (2), 56 and 57—Legality—Complaint kas 
under S 54 (a) and (b)—Sanction. of Goverment, sf necessary—Criminal Ravula Subba 
Procedure Code, Ss. 19% and 197 (1). Rao: 


The Chairman of a Municipality is not a Alumcipal Officer within the 
meaning of S. 52 of the District Municipalities Act and therefore cannot be 
prosecuted for an offence under clause (2) of that section. Nor can he be 
prosecuted for offences under Ss 56 and 57 of the same Act, as these sections 
relate to offences by polling officers, clerks, or other persons in attendance at 
the polling room and the Municipal Chairman ıs not such a person. 


Palaniappa Chettiar v Krishnaswam Chettiar, (1925) 48 MLJ. 696 
followed. 


No sanction under S 197 (1) of the Criminal Procedure Code is 
necessary before instituting a complaint against the Chairman of a Munici- 
pality under S. 54 (a) and (b) of the District Municipalities Act where 
the alleged wrongful acts cannot be said to have been committed by the 
Chairman when acting or purporting to act in the discharge of his 
otaa! duty 


Quaere. Whether the sanction of the Government is necessary under 
S. 196 of the Criminal Procedure Code before instituting a complaint 
against the Chairman of a Municipality under S. 54 (a) and (b) of the 
District Municipalities Act? 


Scsha Atyar v Venkatasubba Chetty, (1923) 19 L.W 201 referred to. 


Petitions under sections 435 and 436 of the Code of Criminal 
Procedure, 1898, praying the High Court to revise the order of 
the Court of the District Magistrate of Guntur, dated 14th 
February, 1927 in Criminal Revision Case No. 42 of 1926 (C.C. 
No. 112 of 1926 on the file of the Court of the Joint Magis- 
trate, Ongole) and the order of the Court of the Joint Magis- 
trate of Ongole, dated 12th March, 1927 in C.C. No. 112 of 
1926 and the order of the Joint Magistrate of Ongole, dated 
Sth November, 1926 in C.C. No. 112 of 1926. 


A Krishnaswasmi Aiyar, M. Patanjali Sastri and M. Venkata- 
subbiah for petitioner. 








*Cr. Rey Cases Nos. 281 to 283 of 1927 1st December, 1927. 
Cr R Ps Nos. 249 to 251 of 1927. 
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_The Public Prosecutor on behalf of the Crown. 


- V. Ramadoss, Kameswara Rao, G. Lakshmanna and A. l 


Ramaswami Atyangar for respondents. 
The Court made the following 


Orper. Madhavan Nair, J—The petitioner in these cases, 
a defeated candidate at an election in the Chirala Municipality, 
filed a complaint before the Joint Magistrate of Ongole against 
the Ist accused the successful candidate, the 2nd accused the 
Municipal Chairman, and the 3rd accused the Polling Officer, 
under Ss. 52 (2), 54 (a), 54 (b), 56 and 57 of the District 
Municipalities Act. Generally stated, the charge against them was 
that they all conspired together and procured improper entries in 
the voters’ list, threatened voters with prosecutions for alleged 
encroachments, etc., detained some of them under wrongful res- 
traint and infringed rules for preserving secrecy of the electton— 
these things having been done for the purpose of supporting the 
candidature of the Ist accused. The Joint Magistrate took the 
complaint on file against the Ist-and the 3rd accused and passed 
an order that sanction of the Government appeared to be neces- 
sary for the prosecuticn of the 2nd accused. The complainant 
thereupon filed a fresh petition before the Joint Magistrate re- 
questing him “to include the 2ud accused, issue sumimons to him 
and take fresh evidence.” The Joint Magistrate issued summons, 
and, after hearing the pleaders on both sides regarding the neces- 
sity for Government sanction, passed an order under section 203 
of the Code of Criminal Procedure, dismissing the case against 
the 2nd accused. In doing so he held that no case was made out 
against the 2nd accused under sections 56 and 57 of the District 
Municipalities Act as he was not a Municipal Officer and that, as 
tegards the offences under sections 52 and 54, sanction of the 
Local Government was necessary before proceeding against him. 
The District Magistrate was called upon to revise this order 
(CrR.P. No. 42 of 1926) and he then held that the Joint Magis- 
trate’s_order under section 203, Criminal Procedure Code, must 
be construed as an order of acquittal. He also held that, even 
if-it did not amount to an. order of acquittal, the proceedings 
could not go on against the 2nd accused without the sanction 
of the Local Government and that he was not prepared to move 
the ‘Government to appeal against the acquittal on his own 
motion “as the complaint was too nebulous to warrant a pre- 
sumption that a good case could ever bë made outs He there- 
fore dismissed the petition. +... ae oe, ee 


id 
2 
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Criminal Revision Cases Nos. 281 and 283 have been filed 
by the complainant against the above orders of the District 
Magistrate and the Joint Magistrate respectively. After dis- 
posing of the case against the 2nd accused, the Joint Magistrate 
took up the case against the 1st and the 3rd accused and, as 
he was of opinion that the complainant absented himself to 
prevent the Court from proceeding with the trial of the case 
on an adjourned date, he acquitted the two accused under sec- 
tion 247 of the Criminal Procedure Code. This order is sought 
to be revised in Criminal Revision Case No. 282 of 1927. 


Cr. Rev Cases Nos 281 and 283 of 1927.1 will first deal 
with Criminal Revision Cases Nos. 281 and 283 of 1927 in which 
the 2nd accused is the counter-petitioner. Mr. Ramadoss for 
the 2nd accused has not argued that the order of the Joint 
Magistrate amounts to an order of acquittal. Though the 
Joint Magistrate issued summons to the 2nd accused there was 
no order either under section 202 or under section 204 of the 
Criminal Procedure Code. The records show that no evidence 
was recorded on either side. The District Magistrate’s opinion 
that evidence must have been tendered is a pure conjecture. 
In these circumstances, I do not think that the order of the 
Joint Magistrate dismissing the complaint amounts to an order 
of acquittal, It is, as it distinctly purports to be, an order 
under section 203 of the Criminal Procedure Code dismissing 
the complaint and nothing more. 


The real question for consideration is whether sanction of 
the Local Government is required for prosecuting the 2nd accused 
for any of the offences mentioned in the complaint. As Ss. 56 
and 57 of the District Municipalities Act relate to offences by 
polling officers, clerks or other persons in attendance at the poll- 
ing room, clearly the 2nd accused cannot be prosecuted for those 
offences as he is the Municipal Chairman and admittedly not a 
polling officer, clerk or other person in attendance at the polling 
room and so no question of sanction arises with reference to 
these sections. The same is the case with regard to the com- 
plaint under section 52 (2) brought against him. Under that 
section 
“Every Municipal Officer or servant or polling officer who wilfully makes 
or procures any improper entry in the electoral roll or any improper 
-omission therefrom shall be punished Si 

It is argued that a Municipal Chairman is not a Municipal 
Officer and so he-cannot be proceeded against for an offence 
under this section. In support of this argument reliance is 
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placed on the wording of sections 18 (3), 70, 73, 75, 76, 352 
and 355 (1) of the District Municipalities Act and also on the 
decision in Palaniappa Chettiar v. Krishnaswami Chettiar In 
the Act a distinction is made between a Municipal Chairman 
and a Municipal Officer, though with respect to some of the 
sections it has been argued that the “Chairman ” has to be referred 
to as such in describing his individual powers and duties, and 
the powers, in certain circumstances, which he possesses over 
Municipal Officers. To illustrate what I have said, section 18 
says that the executive powers of the Chairman may be dele- 
gated to any Councillor, Municipal Officer or servant, etc. Sec- 
tion 70 (1) says that the Chairman shall from time to time lay 
before the Council a schedule setting forth the designations 
and grades of the officers and servants. Section 75 says that, 
subject to certain provisions, the Chairman may fine, reduce, 
suspend, remove or dismiss any Municipal Officer or servant. 
Section 76 says that the Chairman may grant leave to all Muni- 
cipal Officers and servants. Though the use of the term “Chair- 
man” as an individual different from a Municipal Officer in 
these sections may perhaps be thus explained, it seems to me that 
the Chairman of the Municipality is not classed along with the 
Municipal Officers, but is treated, for the purposes of the Act, 
as different from a Municipal Officer. This appears to be clear 
from sections 352 and 355 (1). Section 352 says that “no suit 
shall be maintainable against any Municipal Chairman, officer 


‘or servant, or any person acting under the direction of any 


Municipal Chairman, officer or servant, or of a Magistrate, 
etc.” Section 355 (1) states that it shall be the duty of every 
police officer to assist the Chairman or any Municipal 
Officer or servant reasonably demanding his aid for 
the lawful exercise of any power vesting in the Chair- 
man or in such Municipal Officer or servant under this Act, etc. 
The explanation that was plausibly attempted for distinguishing 
the Municipal Chairman from a Municipal Officer in the sec- 
tions I have referred to does not evidently apply to these sections 
which show that the Municipal Chairman is put in a different 
class as distinguished from a Municipal Officer or servant of 
the Municipality. In Palaniappa Chettiar v. Krisknaswami 
Chettiar," to which one of us was a party, it was held that the 
Vice-Chairman is not an officer of the Municipality within the 
meaning of section 49 incompetent to stand for an election. I 





1 (1925) 48 M.L J. 696 
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see no reason why we should not follow this decision and hold 
that the Chairman is not an Officer of the Municipality within 
the meaning of section 52 also. So far as possible, the terms 
appearing in the different sections of the Act should be interpret- 
ed in the same way. The main argument urged in support of 
the contention that the Municipal Chairman is a Municipal 
Officer within the meaning of section 52 is based upon the fact 
that it is the duty of the Chairman under section 44 (1) of the 
Act to prepare and publish an electoral roll showing the names 
of the persons qualified to vote. If that is so, it is argued that 
the Act should not have contemplated to exclude from the 
scope of section 52 (2) dealing with improper entries in electoral 
rolls or improper omissions therefrom, the Municipal Chairman 
whose duty it is to prepare and publish the electoral roll. I 
cannot accept this argument. In view of the rules for the pre- 
paration of electoral rolls in Municipalities published under the 
Act, in cases where objections are taken against the preliminary 
roll the Municipal Chairman must be considered as sharing the 
responsibility for the accuracy of its contents with the “revising 
authority”; and further Rule 8 (g) says that 


‘None of the officers entrusted with the preparation of the rolls 
shall be held legally liable for their completeness or accuracy; neither 
shall they be held Lable to any action for damages by reason only of any 
omission or inaccuracy in respect of such rolls or any non-compliance with 
the dates prescribed in these rules ’’ 


lt would thus appear that the reason suggested for bringing 
Municipal Chairman within the scope of section 52 (2) has not 
much force. As I have held, on an examination of the relevant 
sections of the District Municipalities Act, that a distinction is 
made in the Act between a Municipal Chairman and a Municipal 
Officer, the 2nd accused cannot be prosecuted under S. 52 (2) 
of the Act. 

The next question is whether under section 197 (1) of 
the Code of Criminal Procedure the previous sanction of the 
Local Government is required before instituting a complaint 
against the Chairman of a Municipality under section 54 (a) and 
(b) of the District Municipalities Act. In this case’ the 2nd 
accused is alleged to have threatened some voters that he would 
increase their property tax and others that he would institute 
prosecutions against them for alleged encroachment if they did 
not vote for his candidate. He is said also to have wrongfully 
restrained some people from voting. I am clearly of opinion 
that no sanction is required before proceeding against the Muni- 
cipal Chairman with respect to these alleged offences. No 
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doubt, the Chairman of a Municipality is a public servant and 
not removable except by the Local Government (see In re 
Chairman of the Municipal Council, EUore and Kông- 
Emperor v. 'U Maung Gale’). But the acts alleged 
against him cannot be said to bave been committed by 
him while acting in the discharge of his official duty. It is 
conceded that the alleged act of wrongful restraint cannot be 
said to have been committed by the Chairman in his capacity 
of public servant as such. In my opinion, the allegations made 
against him under section 54 (b) also fall within the same des- 
cription. In Kamisetty Raja Rao v. Ramaswami* it was held 
that no previous sanction of the Local Government was neces- 
sary for instituting a complaint against the Chairman of a 
Municipality for threatening a voter with injury to his property 
with intent to induce such voter to vote for any candidate or 
to abstain from voting. I therefore hold that sanction under 
section 197 (1), Criminal Procedure Code, is not necessary in 
respect of the complaint against the 2nd accused under S. 54 (a) 
and (b) of the District Municipalities Act. 

Mr. Ramadoss then argues that, as the complaint alleges that 
all the accused conspired together to commit the aforesaid 
offences, sanction under section 196-A of the Criminal Pro- 
cedure Code is required for proceeding against the 2nd accused 
and also against the other accused. I cannot accept this argu- 
ment, for the complaint does not disclose a charge of criminal 
conspiracy punishable under section 120 (b) of the Indian Penal 
Code against the accused. It is not alleged in the complaint 
that any -of the accused committed that offence; nor do the 
allegations in it make out that such an offence has been com- 
mitted. The words “conspire” and “conspiracy” are vaguely 
used in the complaint only to show that all the accused are 
jointly responsible for the commission of the offence. Sanction 
under section 196-A, Criminal Procedure Code, is therefore not 
necessary for proceeding against any of the accused in this case. 

The, last argument advanced on behalf of the 2nd accused 
is that, since the offences alleged against him under section 54 


(a) and (b) of the District Municipalities Act fall within ` 


Chap. IX of the Indian Penal Code, viz., section 171-C, sub- 
section (2), clause (a), he is immune from prosecution for 
those offences except under the authority of Government as 
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time when this notice was sent to him; and if he was not there, 
it is clear that he could not have known that the case had been 


. posted for the 12th of March, 1927. It cannot therefore be 
. said that he had information that the hearing of the case stood 


adjourned to the 12th of March. In these circumstances, I 
cannot say that'the complainant was absent on the date to which 
the hearing of the case stood adjourned within the meaning 
of section 247 of the Criminal Procedure Code. The order, 
therefore, does not amount to an order of acquittal. It is clearly 
an order of dismissal and can be revised by this Court. 


As regards the Ist accused, it is clear that section 52 (2) 
of the District Municipalities Act does not apply to him. It is 
argued that, as in the case of the 2nd accused proceedings cannot 
be taken against this accused also, as he is punishable under 
S. 171-C of the Indian Penal Code, and that, therefore,’ sanc- 
tion ‘is necessary under section 196-A of the Code of Criminal 
Procedure. On ‘this question the opinion that I have already 
expressed with reference to the case of the 2nd accused applies 
to this’case also. From what has been said it is clear that 
sanction undér section 196-A also is not necessary, and it is not 
suggested that sanction is required under section 197 of the Cri- 
minal Procedure Code hefore proceeding against this accused. 

The substantial offences alleged against the 3rd accused are 
those which come under sections 56 and 57 of the District Muni- 
cipalities Act. It is conceded that no sanction under section 197 
of the Criminal Procedure Code is required for prosecuting him 
for such offences. Sanction under section 196 or 196-A also is 
not required for proceeding against him as the offences he is 
charged with are not punishable under Chap. IX-A of the Indian 
Penal Code and as I have already held that the complaint 
does not make out a case of criminal conspiracy under sec- 
tion 120-B of the Indian Penal Code. 


In view of the facts which I have already adverted to, 
namely, that the complaint is vague and indefinite and the allega- 
tions are of a very unsubstantial character, I think that in the 
case of these accused also no further proceedings need be taken. 

..In the result, all the revision cases are dismissed. 

Reilly, J—The petitioner’s complaint, so far as it is against 
accused 2, the Chairman of the Chirala Municipal Council, was 
dismissed by the Sub-divisional Magistrate of Ongole, and the 
District Magistrate of Guntur refused to interfere with that order 
in revision, Accused 1 and 3 were afterwards acquitted by the 
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Sub-divisional Magistrate, who professed to act under S. 247, 
Code of Criminal Procedure. 


It is convenient to deal first with all allegations in the ; 
complaint against accused 2. The petitioner first complains that . 


accused 2 got some of his “underlings” entered on the electoral 
roll who had no right to a vote and so committed an offence 
punishable under section 52 (2) of the Madras District Muni- 
cipalities Act. But under that sub-section the only persons who 
can be punished are Municipal Officers or servants or polling 
officers. It is contended for accused 2 that he is not a Muni- 
cipal Officer or servant within the meaning of that provision, 
and it is not suggested that he was a polling officer. The con- 
tention that accused 2, who holds the most important Municipal 
office in the town, is not Municipal Officer within the meaning 
of this sub-section is at first sight surprising But, when we 
examine the Act, it appears that the expression “Municipal 
Officer,’’ as used in it, does not include the Chairman of a Muni- 
cipal Council. This is clear from Ss. 18 (3), 49 (2) (iv), 70, 
73, 75, 76, 352 and.355 (1) (b). It is suggested for the peti- 
tioner that in section 358, which provides that Municipal Officers, 
servants, contractors, agents and others shall be deemed to be 
public servants within the meaning of section 21 of the Indian 
Penal Code, the Chairman must be included in the term “Muni- 
cipal Officer” as otherwise he will not hold the position given to 
his subordinates by this section But that argument is fallacious 
as section 21, Indian Penal Code, itself clearly includes the Chair- 
man of a Municipal Council within the definition of a “public 
servant.” Then it is argued for the petitioner that, whatever 
“Municipal Officer” may mean in other parts of the District 
Municipalities Act, in section 52 (2) it must include the Chair- 
man of the Municipal Council because he is the person chiefly res- 
ponsible for the electoral roll and in the best position for commit- 
ting the offences made punishable by that sub-section, from which 
it would be anomalous that he should be exempt But, when we 
read the rules made under the Act, as we are bound to do, with 
the Act, of which thev have been made part, we find that the 
most important part of the Chairman’s duties in connection with 
the electoral roll is performed as President of a quasi-judicial 
tribunal, which may explain why he should be exempted from the 
scope of section 52 (2) and that provision be confined to those 
who are likely to have the custody of the roll or to use it after its 
preparation. However, I do not think it is necessary to make any 
elaborate search for reasons which may have led to the Chair- 
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man’s exemption from section 52 (2). If in the rest of the 
Act the term “Municipal Officer” is used in a sense excluding the 
Chairman, only an overwhelming reason would justify us inter- 
preting the term so as to include the Chairman in this sub-section. 
I agree that the Chairman does not come within the scope of 
section 52 (2) and, therefore, accused 2 cannot be prosecuted for 
an offence punishable under that sub-section. 


The complainant next charges accused 2 with offences 
punishable under S. 54 (a) and S. 54 (b) of the District Muni- 
cipalities Act on the ground that he threatened voters with pro- 
secutions for alleged encroachments or nuisances or with improper 
raising or levy of profession or property tax in order to induce 
them to vote for accused 1 or to abstain from voting for the peti- 
tioner at the election in question and that he committed wrong- 
ful restraint of some voters. It has been contended for accused 2 
that he cannot be prosecuted for the alleged offence or offences 
punishable under section 54 (a) of the Act in the absence of 
the sanction required by section 197. Code of Criminal Proce- 
dure, on the ground that he is a public servant to whom that 
provision applies. But it is clear that section 197, Code of Cri- 
minal Procedure, is not applicable, the petitioner’s allegation in 
his complaint being not that accused 2 did anything when acting 
or purporting to act in the discharge of his official duty but that 
at a time when he was not so acting or purporting to act he 
threatened that at some future date he would use his official 
powers to the detriment of the voters concerned. Next it has 
been contended that accused 2 cannot be prosecuted for either of 
the alleged offences punishable under section 54 (a) and sec- 
tion 54 (b) of the District Municipalities Act because hoth those 
offences are now punishable under Chap. IX-A of the Indian 
Penal Code, and under section 196, Code of Criminal Pracedure, 
no Court can take cognizance of any offence punishable under 
Chap. IX-A without the prescribed sanction, which has not been 
obtained A good deal might perhaps he said in favour of this 
contention, and it would require serious consideration but for the 
fact that it has been decided by a Bench of this Court in Sesha 
Aivar v. Venkatasubba Chetty" that cognizance can he taken 
under the District Municipalities Act of an offence made punish- 
able under that Act, even though it is punishable also under 
Chap. TX-A, Indian Penal Code, without the sanction required 
by section 196, Code of Criminal Procedure. In my opinion 
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we must follow that decision. The Magistrate was, therefore, 
at liberty to take cognizance of the allegation against accused 2 
of offences punishable under section 54 (a) and section 54 (b) 
of the District Municipalities Act without the sanction required 
by either section 196 or 197, Code of Criminal Procedure. 


` Accused 1, the petitioner’s opponent at the election, was 
charged in the petitioner’s complaint with committing in con- 
cert with accused 2 the alleged offences punishable under 
sections 52 (2), 54 (a) and 54 (b) of the District 
Municipalities Act. Section 52 (2) obviously does not apply 
to accused 1; but like accused 2 no sanction under either sec- 
tion 196 or section 197, Code of Criminal Procedure, was re- 
quired for prosecuting accused 1 for the other two offences, 


Against accused 3 the petitioner’s complaint alleged that 
he as polling officer committed offences punishable under sec- 
tions 56 and 57 of the District Municipalities Act. Those 
offences are not punishable under Chap. IX-A, Indian Penal 
Code, and it is not suggested that for accused 3’s prosecution 
any sanction was required under section 196 or section 197, 
Code of Criminal Procedure. 

But another contention has been raised for all the accused 
that the petitioner’s complaint really charges them with criminal 
conspiracy punishable under section 120-B, Indian Penal Code, 
and for that offence they can be prosecuted only with the sanc- 
tion required by section 196-A, Code of Criminal Procedure, 
which has not heen obtained. Tt is true that in the complaint it 
is alleged that accused 1 and 2 conspired together in respect of the 
offences with which they are charged and that accused 3 com- 
mitted the offence punishable under section 57 of the District 
Municipalities Act in conspiracy with the other accused; and 
in a supplemental petition presented by the petitioner on 24th 
October, 1926, he stated that 


“‘the main allegation in the complaint is that all the three accused con- 
spired together and committed all the offences jointly and in the ‘same 
transaction in promotion of the object of the criminal aed in 
which all. of them are partners ’’ 


But it cannot be seriously suggested, when more persons 
than one are charged by.a complainant with the commission of 
an offence, that merely because the allegation involves incident- 
ally an implicit or explicit charge of criminal conspiracy the 
offenders cannot be tried for the alleged offence unless the sanc- 
tion required by section 196-A, Code of Criminal Procedure, 
for their prosecution for criminal conspiracy is obtained, If 
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that were so, no offenders, for instance, could ever be tried for 
dacoity without previous sanction for their prosecution for cri- 
minal conspiracy. That is clearly not the effect of section 196-A, 
Code of Criminal Procedure, and it is surprising that this con- 
tention should have been raised. 

The result of the discussion is that there is no technical 
reason why the Sub-divisional Magistrate should not have pro- 
ceeded with the charges against the accused other than those for 
offences punishable under section 52 (2) of the District Muni- 
cipalities Act as it is not disputed that the petitioner complied 
formally with the requirements of section 59 of that Act. The 
acquittal of accused 1 and 3 under colour of section 247, Code of 
Criminal Procedure, appears to me to have been improper, as 
it is not shown satisfactorily that the petitioner was aware that 
the case, which had been adjourned stne die had been re-posted 
to 12th March, 1927, when he failed to appear. But it has 
still to be decided whether it is necessary or proper for us to set 
aside the Sub-divisional Magistrate’s orders in the case and to 
direct him to proceed with it. There appears to me to be a 
good reason why we should not do so. The petitioner’s com- 
plaint is an extraordinary one. l do not think that I 
have ever seen so vague a complaint. In regard to none of 
the offences except that of wrongful restraint is a single definite 
fact alleged. It is alleged that some of accused 2’s “under- 
lings” were wrongly entered in the electoral roll and that some 
voters were threatened, but who they were or when -these things 
were done there is nothing to show. It is alleged against accused 3 
that he announced the names of some voters as having voted 
for accused 1, informed accused 2 which voters had supported 
accused 1, allowed some persons to vote who were not entitled 
to do so and prevented others who were entitled to do so from 
voting; but here again not a single voter’s name is mentioned. 
In regard to wrongful restraint it is alleged that “Rattayya and 
Raghavalu and some others were detained in the houses of the 
Ist and 3rd accused under wrongful restraint’? That is the 
nearest approach to any definite allegation in the complaint; 
but even there it is not mentioned who were detained in which 
house. And it does not appear that Rattayya or Raghavalu 
or any one else himself complained of any such detention. The 
provisions of section 59 are obviously introduced into the Act 
partly with the object of preventing stories of election offences 
being invented and worked up at leisure by disappointed candi- 
dates or their partisans. If vague complaints such as this one 
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are accepted and the complainants allowed to fill in the details 
afterwards, that object will be defeated. ln my opinion the only 
poper way for the Sub-divisional Magistrate to deal with the 
complaint would have been to dismiss it at once, and we should 
certainly not be justified in allowing the case to be re-opened 
now. I agree that all these revision petitions should be dismissed. 


N.S. Petitions dismissed. 


[FULL BENCH. ] 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT:—Sir Murray Coutts TROTTER, Ki, Chief 
Justice, Mr. Justice WALLACE AND MR. JUSTICE ANANTA- 
KRISHNA AJYAR. 


T. Mohamed Yusuf and others .. Appellaris™ (Plffs.) 
v. 
Khan Bahadur Muhammad Sadulla Badsha Sahib 
and others .. Respondents (Defts.), 


Civil Procedure Code (V of 1908), O 21, R 50 (2); O WR 4 
—Partnershup—Decree agamst, in ils firmo namc—Erecution of—Wartuer 
who had died before institution of sét—aLegal representatives of—L.recu- 
tion of decree against—Perimissibility. 

A decree for moncy was passed against a partiership in its firm 
name. B was a partner in that firm, but he had died before the sut was 
instituted. At the time of filing his suit the plaintiff knew that B was 
dead but he did not know that B was a partner On an application made 
by the plaintiff under O 21, R 50 (2), Civil Procedure Code, for leave to 
execute the decree against the legal personal representatives of B, that is, 
against the assets of B in the hands of his legal personal representatives, 
held, by the Full Bench, that execution could not issue against B’s legal 
personal representatives A 

Sub-rule (2) of O. 21, R 50 of Civil Procedure Code would apply 
ouly when the decree is sought to he exccuted against any person as 
being a partner in the firm. 

O. 30, R. 4 of Civil Procedure Code only gives the legal represen- 
tatives a right to apply to be made a party to suits in the name of firms 
It has been enacted ın the Code evidently, to obviate difficulties that 
might otherwise be suggested, having regard to the provisions of S. 45 of the 
Contract Act But it does not enable a decree-holder to claim the right 
claimed ın the present case 

Under the rules of the Supreme Court, in execution of a decree ob- 
tained against a firm as such, the separate property of a partner who was 
dead at the date of the issue of the wrt cannot be proceeded against in 
execution; and that is the law which is sought to be reproduced in the 
provisions of the present Civil Procedure Code 


On appeal from the order of the Hon’ble Mr. Justice Waller, 
dated 7th day of October, 1927, and passed in the exercise of 





*O.S. Appeal No. 92 of 1927, 12th March, 1929. 
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the Ordinary Original Civil Jurisdiction of this Court in C.S. 
No. 63 of 1926. 


P. Visvanatha Atyar for appellants. 


G. Krishnaswanu Aiyar for T. R. Srinivasa Aiyar for 
respondents. 


The Court (The Chief Justice and Odgers, J.) made the 
following 

ORDER OF REFERENCE TO A FuLL Bencm. The Chief 
Justice—This case raises a point of some difficulty which in 
my opinion ought to be referred to a Full Bench. The facts 
are not in dispute. The suit was brought against a firm of 
Haji Sheik Mira Sahib & Co., in the firm name. The plaintiff 
in that suit was given a decree against the firm for Rs. 6,453. 
It is conceded that Haji Badrudeen Sahib, now deceased, was at 
one time a partner in the defendant firm. The application under 
review was an application to issue execution against his assets 
in the hands of his legal representatives and the learned Judge 
granted leave. It is argued before us that, having regard to 
the way in which the suit was framed, this cannot be done and 
that execution must be confined to the partnership assets, if 
any, which can be traced to the hands of the deceased part- 
ner’s legal representatives and cannot be extended to his estate 
generally. The difficulty appears to me to arise by reason of the 
provisions of Order 21, rule 50 as contrasted with Order 30, 
rules 3 and 4. Order 21 is the part of the Code which specifi- 
cally deals with execution and rule 50 deals with the question of 
executing decrees against a firm where the decree is granted 
against the firm in its firm name. This is on the face of it the 
operative rule and it is fairly clear that sub-rule (b) of that 
rule, which is the only one that can possibly be suggested as 
applicable to the present case does not so apply, for it confines 
execution to a person who has appeared or who has admitted 
upon the pleadings that he is, or has been adjudged to be, a 
partner. The question is to what extent Order 30, which is a 
new order corresponding in the main to Order 48-A of the rules 
of the Supreme Court of England, can be held by necessary im- 
plication to have extended this liability. The facts here are 
that at the time he got his decree the plaintiff knew that Badru- 
deen Sahib was dead but he did not know that he had in fact 
been a partner. That appears to exclude the operation of the 
proviso to Order 30, rule 3, which deals with the case of a 
partnership, which had been dissolved to the knowledge of the 
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plaintiff before the institution of the suit. I do not myself see 
how it can be said that the plaintiff had knowledge of dissolution 
merely because he knew that a particular individual was dead 
though at the time he instituted the suit he did not know that 
he was a partner. But the real difficulty is created by Order 30, 
rule 4, which enacts that where two or more persons may sue or 
be sued in the name of a firm and any such person dies, whether 
before the institution or during the pendency of the suit, it shall 
not be necessary to join the legal representative of the deceased 
as a party to the suit. The question that is to be determined is 
whether this amplifies the scope of Order 21, rule 50 and makes 
the legal representatives liable in execution in a case like the 
present. It is contended that Order 30, rule 4 (1) only means 
that is not necessary to join the legal representatives of the 
deceased in order to issue execution against them. It is 
argued on the other side that the purpose of that 
sub-rule is merely to preclude the possibility of the 
suit being said to be bad for non-joinder of such legal 
representatives and that, unless it means that and no more, it 
is impossible to reconcile it with the proviso to rule 3. The 
whole subject has been elaborately discussed in Mathuradas 
Canji Matani v. Ebrahim Fasulbhoy, where all the authori- 
ties, both Indian and English, are reviewed. I do not think 
myself that the English authorities are of much help because 
there is nothing in the provisions of Order 48-A, Rule 3 corre- 
sponding to our Order 30, Rule 4. I would formulate the ques- 
tion thus: 


“Where a decree 13 passed against a partnership in its firm name and 
the plaintiff at the time of filing his suit knew that a person who was 
afterwards discovered to he a partner was dead, but did not know that he 
was a partner, can execution be issued against the legal personal repre- 
sentatives of such deceased person?’’ 


The question is one that is likely to recur and I think there 
ought to be an authoritative ruling for the guidance of the 
Courts of this Presidency. 

Odgers, J—Speaking for myself, I should have been con- 
tent to rest our decision on Matiurradas Canji Matani v. Ebrahim 
Fagulbhoy,' which seems to me to be correct and relevant to 
this case. 

There is however as my Lord has pointed out the difficulty 
with regard to rule 4 of Order 30 and I have no desire to oppose 
the reference of this important point to a Full Bench and 
accordingly concur in the order of reference proposed. 


1, (1927) 1.L.R. 51 B. 986 





wor 


LVI] THE MADRAS LAW JOURNAL REPORTS. 347 


P. Visvanatha Aiyar for appellants. 

G. Krishnaswami Aiyar and T. R. Srinivasa Aiyar for 
respondents. 

The Court (Anantakrishna Aiyar, J.) expressed the 
following 


OPINION.—The question that has been referred for the 
opinion of the Full Bench is 

‘Where a decree is passed against the partnership in its firm name 
and the plaintiff at the time of filing his suit knew that a person who 
was afterwards discovered to be a partner was dead, but did not know 
that he was a partner, can execution be issued against the legal personal 
representatives of such deceased person’’ r 
in respect of assets in their possession belonging to the deceased 
partner ? 

Before the enactment of Act V of 1908, the procedure that 
was generally adopted in Indian Courts in respect of suits 
against firms was to have the names of the members of the firm 
set out in the plaint and to have them or one of them personally 
served with a summons. In the case reported in Yeknath Babaji 


v.Gulabchand Kahaty? Forbes, Westropp and Tucker, JJ., 
held that 
“the suit being instituted against the firm, the names of the members 
of the firm should have been mentioned ın the plaint, and that they, or one 
of them, should have been personally served with a summons if within 
the jurisdiction.’’ , 
Sir Barnes Peacock, Chief Justice, and Hobhouse, J., in 
the case reported in Koylash Chunder Roy v, Edward Ellis 
observed as follows: 


‘“fĪn the case of an unincorporated or unregistered company, the pro- 
per course would be to sue the individual members of the company in 
the same way as the individual members of any other firm, not being in- 
corporated or registered, would have to be sued But it appears that the 
plaintiff does not know of what persons the company is composed. If 


that is so, we are of opinion that he might sue the company by the name ~ 


of ‘the Bengal Indigo Company’, the name under which they are carrying 
on their business, and contracted with him, if at all. But he will have to stgte 
in his plaint that he ıs unable to give any hetter description of the defend- 
ants than’ that. The suit will then proceed against that company, and any 
property belonging to the firm will be hable to be taken in execution if a 
decree be obtained ”? 


In Macpherson's “Procedure of the Civil Courts of the 
East India Company,” published in 1850, it is stated that 
‘‘if there be a demand against a partnership, all the partners must be 
bcfore the Court and if any of the partners lable to the demand are dead, 
their representatives ought to be parties ”’ 

Under section 74 of Act XIV of 1882, 


‘if the defendants are partners and the suit relates to a partnership 
transaction or to an actionable wrong in respect of which relief 1s claim- 
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able from the firm, the service may be made, unless the Court directs other- 
wise, either, (a) on one defendant for himself and for the other defend- 
ants, or (b) on any person having the management of the business of the 
partnership at the principal place of such business ’’ 


Subject to that exception, the section states that 
“(when there‘are more defendants than one, service of the summons shail 
be made on cach defendant.’’ 

Order 5, Rule 11 of the present Civil Procedure Code (V 
of 1908) enacts that 


“Save as otherwise prescribed, where there are more defendants than 
one, service of the summons shall be made on each defendant ”’ 


Thus according to the procedure followed by the Indian 
Courts, in a suit against an unincorporated company the names 
of all the individual members must be given in the plaint.. The 
practice of English Courts was different, and there such a part- 
nership or firm may sue or be sued by its usual designation. 
When the new Civil Procedure Code was passed, opportunity 
was taken to permit of a similar procedure being followed in 
cases of suits by and against firms and Order 30 was inserted 
which proceeded on the lines of Order 48-A of the rules of 
the Supreme Court. 

Thus an alternative procedure was prescribed, of which 
parties could in their option take advantage. In suits against 
firms, if the plaintiff be so minded, he could sue any two or 
more persons claiming or being liable as partners and carrying 
on business in British India in the name of the firm of which 
such persons were partners at the time of the accruing of the 
cause of action. The plaintiff in such cases is not bound to 
disclose the names of partners in the plaint. As regards service 
of summons in such cases, Order 30, rule 3 prescribes the pro- 
cedure, that it may be served (a) upon any one or more of the 
partners, or (b) at the principal place at which the partnership 
business is carried on within British India upon any person 
having at the time of service the control or management of the 
partnership business there, as the Court may direct, and such 
services shall be deemed good service upon the firm so sued, 
whether all or any of the partners are within or without British 
India. There is a proviso to rule 3 which enacts that in the 
case of a partnership which has been dissolved to the knowledge 
of the plaintiff before the institution of the suit the summons 
shall be served upon every person within British India whom it 
is sought to make liable. Further when the suit is filed as 
aforesaid against a firm if any of the persons sued in the name 
of a firm should happen to die whether before the institytion or 
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during the pendency of any suit it shall not be necessary to join 
the legal representatives of the deceased as a party to the suit. 

The procedure in case of suits against firms has been thus 
simplified, following the English practice. 

When the question is how such decrees against firms can 
be executed, the Code lays down the general rule in Order 21, 
rule 50, viz., that such decrees can be executed against any 
property of the partnership; but that a decree against a firm 
shall not release, render liable, or otherwise affect any partner 
therein unless he has been served with a summons to appear and 
answer. è 

These being the general principles laid down by the Codė 
regulating the procedure to be followed in suits against firms 
and the mode of executing such decrees, we may refer to the 
special facts found in the particular case in which reference to 
the Full Bench has been made A decree for money was passed 
against the firm of Haji Sheik Mira Sahib and Company for 
Rs. 6,453. It was conceded that Haji Badrudeen Sahib was a 
partner in the defendant’s firm, but he was dead before 
the suit was instituted. The  plaintiff-decree-holder applied 
under Order 21, rule 50, sub-clause (2) for leave to execute the 
decree against the legal representatives of the deceased Badru- 
deen Sahib. The question is whether the decree-holder is entitled 
to have such leave 

It is contended that the decree-holder is entitled to cause 
the decree to be executed not only against persons referred to in 
sub-rule (1), clauses (b) and (c) of Order 21, rule 50, but that 
he is also entitled to have the decree executed against any other 
person as being a partner in the firm; and it was argued that the 
circumstance that the person who was a partner in 
the firm was dead at the time of the application 
could be no bar to the decree-holder being granted leave for exe- 
cution as claimed, and that the only question which the legal 
representatives could raise would be whether the deceased was 
a partner in the firm or not. On the other hand it was urged 
on behalf of the legal representatives that the Civil Procedure 
Code has only followed the procedure prescribed by the rules 
of the Supreme Court, and that under the English rules, where 
a partner dies before action and a decree is obtained against 
the firm alone in the firm name, the private estate of the deceas- 
ed partner is not liable to he proceeded against in execution. 

Having considered the provisions of Order 21, rule 50 and 
Order 30, rules 1 to 5, and also the corresponding provisions 
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of Order 48-A of the rules of the Supreme Court, we are of 
opinion that the decree-holder is not entitled to claim leave to 
execute the decree against the personal properties of the deceas- 
ed partner in the hands of his legal representatives. When the 
partnership is a going concern and the partners are sued in the 
name of the firm the summons is to be served as laid down in 
the first portion of Order 30, rule 3; but in the case of a part- 
nership which has been dissolved to the knowledge of the plain- 
tiff before the institution of the suit the summons shall be served 
upon every person within British India whom it is sought to 
make-liable. Order 30, rule 3 of the Civil Procedure Code is 
thus relevant only when the question of the service of a sum- 
mons is concerned, and questions relating to erecution of 
decree against firms have to be decided with reference to Order 
21, rule 50. It is admitted that neither clause (b) nor clause 
'(c) of rule 50, sub-rule (1) applies to the present case. In our 
opinion, neither can sub-rule (2) of rule 50 apply to the present 
case. According to the wording of the sub-rule (2), it would 
apply only when the decree is sought to be executed against any 
person as being a partner in the firm. Here it is not contended 
that the legal representatives against whom the decree is sought to 
be executed were ever partners in the firm; so that unless the 
person against whom leave to execute the decree is asked is alleged 
to be a partner in the firm, sub-rule (2) cannot be invoked by the 
decree-holder. As observed by Benson and Sundara Aiyar, JJ., in 
Sahib Thambi v. Hamid‘: 


‘The general rule of law is that in suits where one person is allow- 
ed to represent others as defendant in a representative capacity any 
decree passed can bind those others only with respect to the property of 
those others which he can in law represent and no personal decree can be 
Passed against them, although the parties on record eo nomine may be made 
personally liable. The principle is recognized in England in partnership 
suits in Order 48-A, Rule 8, Judicature Act which lays down that where a 
judgment or order ıs against a firm, execution may issue only against any 
property of the parinership so far as partners who are not individually 
served and those who have not appeared are concerned ’’ 

In England it has been held that if one of several partners 
dies before action is brought and the plaintiff seeks, in suing, 
the firm, to make the deceased partner’s private estate liable, 
he must add as defendant the personal representative of such 
deceased partner. (See the Annual Practice, 1928, pages 840 
and 841). In Ellis v. H7adeson,’ Romer, Lord Justice, deliver- 


ing the judgment of the Court of Appeal observed at page 718: 
“‘Now consider the question of death Suppose a partner dies before 
action brought, and an action ıs brought against the firm in the firm’s 
4 (1911) TL.R. 36 M. 414 at 417-2 ML] 100 > 
5, (1899) 1 Q.B. 714, 
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name The dead man is not a party to the action so far as his private 
estate 1s concerned, for a dead man cannot be sued, though the legal personal 
representatives of a dead man can be sued in a proper case In that case 
the action would be an action solely against the surviving partners At 
common law, if a creditot sued joint debtors and onc died, the survt- 
vors only could be sued Since the Judicature Act, undoubtedly, in the case 
of a partnership Inability, the creditor might now join in one action the 
surviving partners, and the legal personal representatives of the deccased 
partner, but the latter would have expressly to be added as defendants 
If the legal personal representatives of a deceased partner are not added 
expressly as defendants, and the action 1s brought against the firm in the 
firm’s name, then judgment can only be obtained as against the surviving 
partners and be enforced against them and against the partnership assets. 
I may mention that the reason why the partnership assets can be reached 
is because, notwithstanding the dissolution by death, the surviving partners 
for many purposes have authonty continued to them to bind the dead man’s 
interest in‘the partnership assets, for the authority of partnership extends 
tc enable the surviving partners, in case of dissolution by death, to wind up 
the affairs of the partnership, to pay the partnership debts, to defend claims 
against the partnership, and so forth sce Lindley on Partnership, 5th 
Ed., pp 217, 218 and 587.’* 

Evidently it was not the intention of the Indian Legisla- 
ture to depart from the above statement of law in England 
since we do not find any such indication in the provisions of the 
Civil Procedure Code. No doubt Order 30, Rule 4 is new and 
there is no corresponding provision iu the English rules, but 
Rule 4 only gives the legal representatives a right to apply to 
be made a party to suits in the name of firms. It has been 
enacted in the Code evidently, to obviate difficulties that might 
otherwise be suggested, having regard to the provisions of sec- 
tion 45 of the Indian Contract Act. But it does not in our 
opinion enable a decree-holder to claim the right now claimed by 


him before us. 


The case before us is not the case of a partner dying after 
suit. The deceased partner in the case before us had no oppor- 
tunity of contesting the suit, neither had the legal representatives 
of the deceased partner any such opportunity. If the decree- 
holder’s contention regarding Order 21, Rule 50 be accepted, 
then the only question that could be decided in an inquiry under 
that sub-rule being whether a particular person was a partner 
or not, no other contentions relating to the suit could be raised 
or tried at the instance of the legal representatives. The correct- 
ness of a decree could not be impugned in execution proceedings. 
The legal representatives would thus be deprived of all defence to 
the suit. The other surviving partners could not have any right 
to represent a deceased partner except as regards partnership 
properties Thus the contention of the decree-holder involves 
manifest injustice to the estate of the deceased partner and 
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unless there be arlything in any enactment compelling us to up- 
hold that contention, it seems to us that we should avoid such 
a conclusion if possible. It thus being clear that so far as the 
private estate of the deceased partner is concerned, there has 
been no representation in the suit, the legal representatives of 
the deceased partner so far as the personal estate of the deceased 
is concerned could not be held in any way to be bound by the 
decree obtained by the plaintiff against the firm. In our view 
if the legislature wanted to go further than the English practice 
on the point, it would have made subrule (2) of Order 21, 
Rule 50 clear on the point; and having regard to the decision of 
the Court of Appeal in the case of Ellis v. Wadeson,® given 
on the corresponding provisions of the English Rules (which 
are practically the same as the provisions of the present Civil 
Procedure Code), we think that the contention of the decree- 
holder should be disallowed. No suit can be instituted against 
a dead person and a plaint filed against a dead person is a 
nullity, “even when the suit is instituted bona fide and in ignor- 
ance of the death of the defendant.’ See Veerappa Chetty v. 
Tindal Ponnen® (per Wallis and Miller, JJ.) and In re Aruna- 
chalam Chettiar." It cannot be said that in the present 
case there were any valid proceedings in which the 
personal estate of the deceased Badrudeen Sahib could 
be said to have been represented in law. The question 
has not been discussed in either of the cases reported in Jivraj 
v. Bhagvandas* or Motilal v. Chandmal® nor have the English 
decisions been referred to therein. We agree generally with 
the more recent decision of the Bombay High Court reported in 
Mathuradas Canji v. Ebrahim Fasulbhoy.t No doubt the learn- 
ed Judges there remarked that the firm concerned in that case 
had been dissolved to the knowledge of the plaintiff before the 
institution of the suit by reason of the death of a partner. But 
for the reasons already given we think that the circumstance 
that the plaintiff had no knowledge of the death of a partner 
before the institution of the suit does not make any difference 
on the question now before us, and unless the legal representa- 
tives had been made parties to the suit, the personal estate of 
the partner who died prior to the institution of the suit, in the 
hands of the legal representatives, could not be made liable in 





1 (1927) I.L.R. 51 B. 986 5 (1899) 1 QB. 714 
6. (197) ILR 31 M 8:17 MLJ. 551 
7 (1915) 2 L.W. 828 at 830 8 (1922) 24 Bom L.R. 1037 


9. (1923) 25 Bom. L.R. 1081 
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\ execution of a decree obtair.ed against the firm, and the plaintiff 


mna FAY 
_ 


The new provisions introduced in the Civil Procedure Code 
of 1908 are only enabling provisions which may be taken advan- 
tage of by a plaintiff who wishes to institute suits against firms. 
There are some advantages undoubtedly in following that pro- 
cedure, but at the same time there are some disadvantages also 
as the case before us emphasises. The language of Order 21, 
Rule 50 (2) in terms applies only to a person who is alleged to 
be a partner and does not apply to legal representatives of a 
partner who was dead before the plaint was filed. The scope of 
that sub-rule cannot be enlarged by teference to the rule of 
service prescribed by Order 30, Rule 3. Sub-rule (4) of O. 21, 
Rule 50 is very clear, that ‘‘save as against any property of the 
partnership, a decree against a firm shall not release, render 
liable or otherwise affect any partner therein unless he has been 
served with a summons to appear and answer’’. A reference to 
the rules of the Supreme ‘Court makes it reasonably clear that in 
execution of a decree obtained against a firm as such, the separate 
property of a partner who was dead at the date of the issuc of the 
Writ cannot be proceeded against in execution; and in our opinion 
that seems to be the law which is sought to be reproduced in the 
provisions of the present Civil Procedure Code. The plaintiff 
as soon as he ascertained the facts would have applied to amend 
his claim by adding the personal representatives of the deceaesd 
partner. He did not choose to do so, and preferred to take his 
chance on the point of law. 

The answer to the question referred to us is accordingly 
in the negative. 
AS.V. Question answered tn the negative. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT:—MR. JusTICE MADHAVAN NAR. 
Rolla Subbadu, minor, by next friend 


Rolla Rogadu and others .. Appellanis* (Plffs.) 
v. 


Somisetti Seshayya Chetti and others .. Respondents (Defts.). 
Limitation Act (IX of 1908), Ss 19 and 31 and Art. 132—M origage— 
Acknowledgment subsequent to the period of twelve years but within the 
extra period allowed by sectton 31—Validity 
The words ‘‘period prescribed for the suit?’ in section 19 of the Limita- 
tion Act are not limited strictly to the period prescribed by Schedule I of 





*S.A. No 966 of 1925. 26th April, 1929, 
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Subbada the Act, but include, in the case of a suit on a mortgage, the extra period } 


v. of limitation given by section 31 of the Act, and an acknowledgment of 
Soni ee the mortgage debt which is otherwise valid will not, therefore, be the less 


Chetti. so if it ıs given after the period prescribed by Article 132 of the Act pro-,! 
vided it is within the additional period allowed by S 31 of the Act 


Sheo Partab Singh v Tajmpm- Husam, (1926) I L.R. 49 AU 67 
followed 

Murugesa Mudah v. Ramaswamn Chettiar, (1913) 26 MLJ 23 referred 
to. 


Second appeal against the decree of the District Court of 
Nellore in A.S. No. 227 of 1924, preferred against the decree 
of the Court of the Subordinate Judge of Nellore in O.S. No. 4 
of 1923 (O.S. No. 25 of 1921, District Court, Nellore). 

P. Chenchiah for appellants. 

S. Varadachariar and S. V. Venugopalachari for respond- 
ents. 

The Court delivered the following 

Jupcment.—The plaintiffs are the appellants. The ques- 
tion raised in this Second Appeal is one of limitation The 
plaintiffs’ suit was based upon a hypothecation bond, dated 31st 
March, 1897, executed by the father of the defendants 1 and 2 
and his co-parceners. According to the decision in Vasudeva 
Mudaliar v. Srinivasa Pillat the suit would have been time- 
barred having been instituted only in 1921, that is, beyond 12 
years from the date of the hypothecation bond. By virtue of 
section 31 of the Limitation Act the plaintiffs had time to file 
the suit until 7th August, 1910. Before that date an acknow- 
ledgment of liability was made by the lst defendant in the 
insolvency schedule filed by him on 6th May, 1909. This ac- 

 kowledgment was made more than 12 years after the date of 
the bond, that is, beyond the ordinary period of limitation pre- 
scribed by Art. 132 of the Limitation Act but within the two 
years extra time allowed by section 31 for instituting the suit. 
The question is whether this acknowledgment, dated 6th May, 
1909, is a good acknowledgment within the meaning of section 19 
of the Limitation Act. If it is a good acknowledgment then the 
present suit is in time and the decision of the Lower Courts on this 
point will have to be set aside. 

Section 19 of the Limitation Act requires that the acknow- 
ledgment to be effective should have been made before the ex- 
piration of the period prescribed for the suit. It is argued by 
Mr. Varadachariar for the respondents that the “period prescrib- 
ed” in section 19 of the Limitation Act should be limited to the 
period prescribed in the first schedule of the Act and should 


r 





1. (1907) L.R. H I.A. 186: I.L.R. 30 M, 426: 17 M.L.J. 444 (P.C.). 


ae 


Lv] THE MADRAS LAW JOURNAL REPORTS. 355 


not be extended to apply to the special period of two years 
mentioned in section 31 of the Act which has been allowed only 
as a matter of gracc by the legislature to relieve cases of hard- 


ship caused by the decision of the Privy Council in Vasudeva - 


Mudalier v. Srinivasa Pillat.1| This argument is not without 
force but it was not accepted by the learned Judges of the 
Allahabad High Court in Harish Chandra v. Kastola Kunwar, 
Sheo Partab Singh v. Tajammul Husain® and Abdul Gham v. 
Chiranji Lal,* all of which are cases directly in point. The 
head-note of the case in Sheo Partab Singh v. Tajammul Husain 
correctly represents the view accepted in Allahabad. _ It states 
that “the period prescribed for the suit” as that expression is 
used in section 19 of the Indian Limitation Act, 1908, is not 
limited strictly to the period prescribed by Schedule I, but will 
include, in the case of a suit on a mortgage, the extra period 
of limitation given by section 31 of the Act, and that “an ac- 
knowledgment of the mortgage debt which is otherwise valid will 
not, therefore, be the less so if it is given after the period prescrib- 
ed by Art. 132, provided that it is within the additional period 
allowed by section 31.” The present question did not arise 
for decision in any other High Court. In Shevdas Datilatrans 
v. Narayen® it was held that the two years’ period specified in 
section 31 of the Limitation Act was not the period of limitation 
prescribed within the meaning of section 4 of the Limitation 
Act. It would follow from this decision that the extra period 
mentioned in section 31 would not be the “period prescribed” 
for purposes of section 19 also. It is not necessary to discuss 
the other cases of the Bombay High Court, Bai Hemkore v. 
Masamalli, Dayaram v. Lazman' and Visram v. Tabafi.® The 
decision in Shevdas Dadatram v. Naraye™* was dissented from 
in Hira Singh v. Musammat Amarti” In Madras, Sadasiva 
Aiyar and Spencer, JJ., following Hira Singh v. Musammat 
Amari? and dissenting from Shevdas Daulatram v. Narayen* 
held that section 4 of the Limitation Act can be invoked in com- 
puting the period prescribed by section 31 of the Limitation Act; 
if this is so, it must follow that the “period prescribed” in sec- 
tion 19 should be extended to apply to the special period of two 
years specified in section 31 of the Act and should not be limited 
to the period prescribed by the first schedule of the Act. In 


1 (1907) L.R. 34 I.A. 18: I.L.R. 30 M. 426-17 M.L.J. say (P.C.). 


2 (1924) 80 I.C. 743. 3. (1926) I.L.R. 49 A 67. 
4 (1927) I.L.R. 49 A. 726 5 (1911) I.L.R. 36 B. 268. 
6 (1902) I.L.R. 26 B 782 7. (1911) 13 Bom. L.R. 284. 
8. (1912) 15 Bom. L.R. 348. 9. (1912) I.L.R. 34 A. 375 
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Subbadu Subbarayan v. Natarajan Spencer, J., expressed the view that 

Somiseti the words “period of limitation’’ prescribed in section 15 (1) of 

Sabayya the Act mean the “period prescribed by the schedule” and 
Ramesam, J., stated that “a period of limitation” does not 
include a mere period of limitation such as that given by bec- 
tions 6 and 8. But in that case neither section 31 of the Limita- 
tion Act nor section 19 was considered. The view of Reilly, J., 
in Second Appeals Nos. 824, 926 and 1094 of 1925 lends general 
support to the appellants’ arguments. 

As already noticed, the only decision of our Court which has 
a bearing on the present question follows the Allahabad view and 
dissents from the view expressed in the Bombay High Court. 
Sitting as a single Judge, I am bound to follow the decision in 
Murugesa Muduli v. Ramasamé Chettior™ which is a decision by a 
Bench. Applying this decision I would hold that the acknow- 
ledgment by the 1st defendant in the present case is a valid ac- 
knowledgment under section 19 of the Limitation Act and the 
plaintiffs’ suit is therefore not barred by limitation. 

As the other points in the case have not been argued, the case 
will be posted for fresh arguments at a convenient date. 

This case coming on for hearing this day, the Court deli- 
vered the following 

JupGMENT.—There is one more question of limitation to 
be decided in this case. It is contended that the acknowledg- 
ment made by Papiah on 6th May, 1909, cannot be operative 
and binding on the defendants because Papiah made the acknow- 
ledgment after he had alienated the property of Ex. I on 22nd 
February, 1909. This question arises because the defendants 
now claim title to the property through the purchaser under 
Ex. I. This point was raised before the Subordinate Judge 
but the learned District Judge has not dealt with it. He has 
also not dealt with the other issues in the case, as he disposed 
of the case only on the question of limitation on which I have 
reversed his finding. 

I would therefore set aside the decision of the District Judge 
and remand the case to the Lower Court for disposing of it 
according to law after deciding the remaining question of limi- 
tation and the other issues in the case. The appellant will get 
his costs in this Court. 

- The Court-fee will be refunded. 

Permission granted for Letters Patent Appeal. 

N.S. Appeal allowed and case remanded. 


10. (1922) LL.B, 45 M. 785: 48 MLJ. 168. 11. (1918) 26 MLJ. 28. 


Ze 





LV] THE MADRAS LAW JOURNAL REPORTS. 357 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT:—MR. JUSTICE ANANTAKRISHNA AIYAR, 


Koppaka Brahmanandam .. Appellani* in appeal sought 
io be preferred against the decree 
of the Court of the Subordinate 
Judge of Elore in C.C. No. 15 of 
1926 in O.P. No. 24 of 1926 

v. 
The Secretary of State for India 
in Council represented by the 
Collector, West Godavari and 
another .. Respondents in do. (Referring 
Officer). 
Court Fees Act (VII of 1870), $ 8—Acqutsilion of land under the 
Land Acquisition Act—Award of compensation by Court on reference— 


Appeal by clatmant—Valuation—If should inchide the 15 per cent of the 
excess market value 


An appellant whose lands were acquired under the Land Acquisition 
Act but who, being dissatisfied with the amount of compensation award- 
ed to him by the Court on a reference made to ıt under S 18 of the Act, 
appeals to the High Court, is bound to include m the valuation of his 
appeal the amount of 15 per cent of the excess markct value and pay 
Court-fee thereon. 


The Secretary of State for India m Council v Shasmugaraya M uda- 
har, (1893) L.R. 20 I.A. 80. ILLL R. 16 Mad 369 (PC) distinguished. 

Appeal sought to be preferred against the decree of the 
Court of the Subordinate Judge, Ellore, in C.C. No. 15 of 1926 
in O.P. No. 24 of 1926, 


V. Viyyanna for appellant. 
The Govertiment Pleader for respondents. 
The Court delivered the following 


JUDGMENT.—The question that has been referred to me 
is whether an appellant whose lands were acquired under the 
Land Acquisition Act (I of 1894) but who, being dissatisfied 
with the amount of compensation awarded to him by the Court 
on a reference made to it under S. 18 of the Act, appeals to 
the High Court is bound to include in the valuation of his 
appeal the amount of 15 per cent. of the excess market value 
and pay Court-fee thereon, or whether he is entitled to value 
his appeal only at the excess market value claimed by him and 
pay Court-fee on that amount only, while insisting in case of 
success in the appeal that he should be decreed not only the 








*S.R. No. 17672 of 1928 19th April, 1929. 
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excess market value claimed by him but also 15 per cent. on 
the same. 


The answer to this question turns on the proper construc- 
tion to be placed on S. 8 of the Court Fees Act. S. 8 runs in 
these terms: l 


“The amount of fee payable under this Act on a memorandum of 
appeal agaınst an order relating to compensation under any Act for the 
time being in force for the acquisiton of land for public purposes shall 
be aR according to the difference between the amount awarded and 
the amount claimed by the appellant ’’ 


It was argued on behalf of the appellant that under S. 23, 
sub-section (1) of the Land Acquisition Act,-the amount of 
compensation to be awarded is determined by the considerations 
mentioned in clauses (1) to (11) of the section and that in con- 
struing section 8 of the Court Fees Act, the expression ‘‘the amount 
awarded?’ should be taken to cover only the amount awarded 
having regard to the considerations mentioned in clauses (1) to 
(6) only of section 23 and that the expression “amount claimed” 
in S. 8 should also receive a similar construction. I am unable to 
accede to that contention. Under the Land Acquisition Act it is 
the amount of compensation that should be allowed for the land 
that has to be determined, and in determining the amount of 
compensation the Court has to take into consideration not only 
the provisions of clauses (1) to (6) of S. 28, sub-section (1), but 
also the provisions of sub-section (2) of that section. Sub-sec- 
tion (2) of section 23 expressly enacts: 

‘In addition to the market value of the land as above provided, the 


Court shall in every case award a sum of 15 per centum on such market 
value in consideration of the compulsory nature of the acquisition.’’ 


As I understand the Act, the amount of compensation to be 
awarded includes not only the market value but also the 15 per 
cent. on such market value. A reference to the other sections ` 
of the Land ‘Acquisition Act, in my opinion, makes this clear. 
Under section 11 the Collector shall make an award of the com- 
pensation which in his opinion should be allowed for the land, and 
also “the apportionment of the said compensation among the 
claimants.” Again under section 31, “the Collector shall tender 
payment of the compensation awarded by him to the persons 


interested” ; and if they did not consent to receive it, “the Collector 


shall deposit the amount of compensation in the Court to which a 
reference under section 18 would be submitted.’’ It is clear that 


.the expression “amount of compensation awarded by the Col- 


lector.” in section 31 includes not only the market value but 
also the 15 per cent. thereon, since it is clear that the Collector 


is bound to tender to the claimants the said 15 per cent. also 


va 
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and to deposit the same in Court if the claimants did not con- 
sent to receive the same. Again section 15 of the Act enacts 
that “in determining the amount of compensation, the Collector 
shall be guided by the provisions contained in sections 23 and 
24,’’ that is, not only by the provisions of sub-section (1), 
caluses (1) to (6) of section 23, but also by sub-section (2) of 
section 23. 


It seems to me to be clear that the extra amount of compensa- 
tion claimed by the appellant in an appeal should under section 8 
of the Court Fees Act include also the 15 per cent. of the 
market value and that he should pay Court-fee on the total 
amount including the 15 per cent. He cannot, it seems to me, 
value his appeal only at the excess market value claimed by him 
in the appeal, and at the same time in case of success, not only 
claim to have that excess market value decreed to him but also 
claim that the appellate decree should automatically give him 
an additional 15 per cent. of the said excess market value. An 
appeal is different from the claim put forward by him before the 
Collector. When once the Court, on a reference to it under sec- 
tion 18 of the Land Acquisition Act, determines the amount of 
compensation to be awarded for the land acquired, the claimant, 
if dissatisfied with the amount of compensation so awarded by 
the Court, should, in case he prefers an appeal, value his appeal 
at the figure which represents the difference between the amount 
of compensation awarded to him and the amount of compensa- 
tion that he claims in the appeal. The amount of compensa- 
tion awarded to him includes, in my view, the 15 per cent. also 
of the market value, and the extra amount of compensation that 
he claims in the appeal should also include the 15 per cent. of 
the excess market value which he claims in the appeal. 


Of course it is open to an appellant in a land acquisition 
appeal, as in any other appeal, in which he claims a sum of money 
from the other side, to give up a portion of his claim and 
confine his claim to any particular amount to which he may 
restrict his claim in appeal. In such cases he is of course bound 
to pay Court-fee only on the amount to which he has so confined 
his claim in the appeal; but in such a case, in the event of success 
in his appeal the decree of the Appellate Court should award only 
the amount claimed by him in the appeal, and not more. Maho- 
ned Ali Amjad Khan v. Secretary of State for India.1 In the 
case before me, the appellant, while valuing his appeal at the 








1. (1903) I.L.R. 30 C 501. 
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extra market value only, claims in the event of success an extra 
15 per cent. also. To entitle him to do so I think, on a proper 
construction of section.8 of the Court Fees Act, that he is bound 
to include in the valuation of his appeal the extra 15 per cent. also 
and pay the Court-fee due on the total amount. 


No reported decision on the exact point that I have to decide 
now has been brought to my notice either by the learned Advocate 
for the appellant or by the learned Government Pleader. The 
appellant however relied on the observations of the Privy Council 
in the Mahabalipuram Land. Acquisition case reported in The 
Secretary of State for India in Council v. Shanmugaraya Muda- 
liar? The observations relied on are at pages 376, 377 and 379. 
I am of opinion that the observations relied on by the appellant 
do not really help me in the decision of the present question. 
The Privy Council had not to decide any question as to the proper 
amount of Court-fee payable in a land acquisition appeal. The 
decision itself was passed under the provisions of the Land Acqui- 
sition Act (X of 1870). 

The learned Government Pleader drew my attention to sec- 
tions 11, 13 and 24 of the old Act of 1870 and also to sections 
11, 15 and 23 of the present Act. Sub-section (2) of section 23 
of the present Act (I of 1894) does not find a place in section 24 
of Act X of 1870. On the other hand section 42 of the old Act 
provided as follows: 


‘In addition to the amount of any compensation awarded under 
Part IL or Part III of this Act, the Collector -shall, in consideration of 
the compulsory nature of the acquisition, pay 15 per centum on the market 
value mentioned in section 24’? 


The observations of the Privy Council relied on by the learn- 
ed Advocate for the appellant were made with reference to the 
provisions of section 42 of the old Act, and, as already mentioned, 
do not help me in deciding the question of Court-fee now referred 
to me. I may note that in cases of appeals by the Government 
in Land Acquisition cases, it has been held in S.R. No. 9324 of 
1923 that the Government should pay ad valorem Court-fee on 
the amount of compensation decreed to the claimant to which 
objection is taken in appeal. 

For the above reasons, I have come to the conclusion that the 
appellant in the recent appeal, in case he wished to have the 15 
per cent. also included in the appellate decree in case of his suc- 
cess, is bound to include the said 15 per cent. also in the valuation 
of his appeal and pay Court-fee on the total amount. 











1. (1893) L.R. 20 I.A. 80: I.L.R. 16 M. 369 (P.C.). 
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I answer the question referred to me accordingly, and give 
leave to the appellant to amend the valuation given in the appeal 
memorandum, should he elect to do so, and pay Court-fee thereon 
within one week after re-opening of the High Court in July, 1929. 


N.S. Reference answered in favour of Government. 


PRIVY COUNCIL. 
[On appeal from the High Court of Judicature at Patna. ] 


PRESENT:—LorD CARrsoN, LorpD SALVESEN AND SE 
GEORGE LOWNDES. 


Saiyid Qasim Husain and others -> .. Appellants* 
v. 
Habibur Rahman and others .. Respondents. 


AMahomedan Latu—Dower—Claim by widow for—Nature of—Charge n 
respect of—Decree creating-—Hl"hal amounts to—Competence of Court to 
pass such a decree. 

Under the Mahomedan Law, a widow claiming dower from her deceas- 
ed hushand’s estate is in no better position than any ordinary creditor, 
and a bona fide purchaser for valuc from the heir would get an unassail- 
able title. 


#1, a Shiah Mahomedan, executed certain deeds by which he disposed 
of his immoveable properties. He died subsequently, leaving A, his sister, 
his sole heir Shortly after his death, his widow instituted a suit against 
A, the persons mterested in her husband’s alienations, and certain other 
creditors of her husband. She claimed by her plaint that those alienations 
were invalid, and that she was entitled to recover her dower debt from 
the properties She prayed for a decree for a certain sum, “for a declara- 
tion that the properties specificd in the schedules to the plait were ‘‘the 
heritage’’ of H, and that ‘‘the plaintiff he empowered to recover her decree 
from them.’’? A specific issue was raiscd at the hearing of that suit, 
“whether the dower debt . . can be realised from the properties men- 
toned in the plaint.’? The decree passed in the stut in favour of the widow 
ordered ‘‘and decreed that this suit be decreed with costs and interest 

mae , that Rs. 40,000 and one gold mohur......be declared the dower 
debt of the plaintiff, that the properties entered in Schedules Nos. 1 and 2 
to the plaint be treated to be the properties of H’’ (the husband) ‘from 
which the plainuff is entitled (to recover) the decrctal money.’ 


Held that the decree, on its true construction, created a charge on the 
properties in respect of the dower debt of the widow. 

The widow 10 her suit was not seeking mercly to be put in a positon 
to execute a money decree against the estate, but was asking the Court 
by its decree to imprint upon the properties a specific liability to satisfy 
the dower debt, or in other words to charge the properties with the pay- 
ment of this particular debt. 

Semble ıt was within the competence of the Court in the widow’s 
suit to make a declaration creating a -charge 
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Appeal No. 45 of 1927 from a decree of the High Court, 
Patna, (Ross and Kulwant Sahay, JJ.), dated the 19th March, 
1926, reversing an order of the Subordinate Judge of Patna, 
dated the 23rd June, 1925. 


The material facts of the case appear sufficiently from their 
Lordships’ judgment. The case in the High Court is reported 
in 95 Indian Cases 367. 


The main question for determination on the appeal to the 
Privy Council was whether the terms of a decree made in a suit 
instituted by the widow to recover her dower debt operated to 
create a charge on the properties in dispute. The Subordinate 
Judge decided the question in favour of the appellant, but the 
High Court took the opposite view. 


The dower suit was contested, and the third issue therein 
was the following:— 

“ (3) Whether the dower debt, if any, can be realized from the proper- 
ties mentioned in the plaint?’’ 

After hearing the evidence produced by the parties the Sub- 
ordinate Judge (in the said suit for dower) delivered judgment 
on the 31st January, 1918. He described the nature of the suit 
in the following words :— 

“‘The plaintiff has brought this suit for the recovery of Rs 40,000 and 
Rs. 15 as the price of one gold mohur as her dower with declaration that 
the properties described in Schedules 1 and 2 of the plant are charged for 
the payment of the said amount ’’ 

The learned Subordinate Judge found the above issue in 
favour of the widow, saying: 

“I also find that the dower debt of the Plaintiff is recoverable from the 
Properties mentioned in Schedules 1 and 2 of the plant ’’ 

The learned Subordinate Judge therefore made a decree, 

allowing the widow’s claim, in the following words:— 


“It 1s ordered and decreed that this suit be decreed with costs and 
interest at the rate of 6 per cent per annum from this date 


properties of Khaya Azhar Husain from which the plaintiff ıs entitled 
(to recover) the decretal moncy, that defendants Nos 2, 3 and 4 do pay to 
the plaintiff the costs of this suit with interest thereon at the rate of 
O per cent. per annum up to the date of realization, and that Rs 40,015 on 
account of the money claimed and Rs 2,099-4-0 on account of the costs of 
the suit with interest at the rate of 6 per cent per annum from this date 


up to the date of realization be paid by defendants Nos. 2 to 4 (stc) to 
the plaintiff.’’ 


[Note —The properties now in question were included in Schedules 
Nos 1 and 2 mentoned above, and the present appellants contended that 
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these properties were liable to discharge the amount due under the above 
decree } 


- Dube for appellants. 
Dunne, K.C. and Abdul Majid for respondents. 


15th April, 1929. Their Lordships’ judgment was deli- 
vered by 


Sir GEORGE Lownpves.—The appellants are the representa- 
tives of Izatunnissa Begam, the widow of one Azhar Husain, a 
Shiah Mahomedan, who died in 1916. His sole heir according 
to the Shiah law was his sister Ahmadi Begam. Izatunnissa 
Begam was entitled on her husband’s death to a dower of 
Rs. 40,000 and one gold mohur of the value of Rs. 15. Azhar 
Husain in his lifetime had executed certain deeds by which he 
purported in effect to denude himself of his immoveable proper- 
ties, which were of considerable value. Shortly after his death 
Izatunnissa Begam took proceedings in the Subordinate Judge’s 
Court at Patna to enforce her dower claim. She impleaded in 
her suit as the principal defendants Ahmadi Begam and the other 
persons interested in Azhar Husain’s alienations and as pro 
forma defendants certain other creditors of the deceased. She 
claimed by her plaint that these alienations were invalid, and 
that she was entitled to recover her dower debt from the pro- 
perties. She prayed for a decree for the Rs. 40,015, for a de- 
claration that the properties specified in the schedules to the 
plaint were “the heritage’ of Azhar Husain, and that “the 
plaintiff be empowered to recover her decree from them.” A 
specific issue was raised at the hearing “whether the dower debt 

...can be realised from the properties mentioned in the plaint.” 
The Subordinate Judge on the 31st January, 1918, decided in 
Izatunnissa’s favour, and by his decree it was ordered 

‘fand decreed that this suit be decreed with costs and interest at the 
tate of 6 per cent per annum from this date up to the date of realization, 
that Rs. 40,000 (forty thousand) and one gold mohur worth Rs. 15 be 
declared the dower debt of the plaintiff, that the properties entered in 
Schedules Nos 1 and 2 to the plaint be treated to he the properties of Khaya 
Azhar Husam from which the plaintiff is entitled (to recover) the decretal 
moncy.’’ 

There was no appeal from this decree, which is therefore 
binding between the parties, and the only question now is 
whether on a proper construction of the decree the dower debt 
was charged upon the properties. 


In July, 1923, while the greater part of this debt was still 
unsatisfied, Ahmadi Begam, as the heir of Azhar Husain, sold 
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two of the scheduled properties to the first and second respond- 
ents, who alone are contesting this appeal It is admitted that 
they had full knowledge of the decree in the dower suit, and in 
fact they claim that the decree was mortgaged to them by Izatun- 
nissa. If therefore the decree created a charge upon the pro- 
perties, it is clear that (apart from any question of the mortgage) 
they bought the properties subject to the charge. 


Izatunnissa died in September, 1923, leaving as her heirs 
the first, second and third appellants, who assigned a share in the 
decree to the other appellants On the 26th January, 1924, the 
appellants applied for execution of the decree by sale of the pro- 
perties, including those sold to respondents 1 and 2, which were 
attached at the instance of the appellants. The contesting re- 
spondents applied to set aside the attachment. The Subordinate 
Judge held that the decree created a charge upon the properties, 
and that therefore the respondents’ claim was not maintainable. 
If this view is correct it was probably unnecessary to attach the 
properties in realisation of the decree. Proceedings were taken 
in review of this order, and the case was remitted by the High 
Court for further investigation. The Subordinate Judge then 
allowed an amendment of the application for execution, bringing 
the first and second respondents on the record as representatives 
of-the judgment-debtors and making it clear that execution was 
sought by way of enforcement of the charge. Allegations were 
made by the respondents that Izatunnissa had been a party to 
certain mortgages executed by Ahmadi Begam in their favour 
and had also mortgaged her decree to them. These allegations 
were, denied by the appellants. The documents are not on the 
record of this appeal, nor is there any material from which it 
would be possible for their Lordships to come to any safe con- 
clusion on this part of the case. 

In the event the Subordinate Judge affirmed his previous 
decision, that the decree created a charge upon the properties, 
and finally rejected the respondents’ claim. 

On appeal to the High Court the learned Judges say that 
the principal point argued before them on behalf of the present 
respondents was that the decree in the dower suit did not create 
a charge upon the properties, and upon consideration of the 
pleadings in the suit and the wording of the decree, they came 
to the conclusion that no charge was created. They thought 
that the only object of the suit was to free the properties from 
the alleged alienations of Azhar Husain and to make them avail- 
able to satisfy the widow’s claim for dower on the same footing 
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as the other debts of the estate. It has not heen disputed before 
their Lordships that a widow claiming dower from her deceased 
husband’s estate is in no better position than any ordinary credi- 
tor, and that, apart from the decree, a bona fide purchaser for 
value from the heir would get an unassailable title. Their Lord- 
ships, however, are unable to agree with the interpretation put 
by the Judges of the High Court upon the decree. It is in their 
Lordships’ opinion clear that the plaintiff in the suit was not 
seeking merely to be put in a position to execute a money decree 
against the estate, but was asking the Court by its decree to 
imprint upon the properties a specific liability to satisfy the 
dower debt, or in other words to charge the properties with the 
payment of this particular debt. They are therefore in agree- 
ment with -the Subordinate Judge, that the decree created a 
charge upon the properties, and that the respondents 1 and 2 
having bought with notice of the decree, their purchase was 
subject to the charge. Whether the charge was rightly decreed 
or not in the first instance is immaterial, though their Lordships 
see no reason to doubt that it was within the competence of the 
Court to make such a declaration. But the decree was not 
appealed against, and is clearly binding on the parties and those 
claiming under them. 


A question was raised in the High Court as to the propriety 
of the amendment which brought respondents 1 and 2 upon the 
record, but the Judges thought it unnecessary to determine this 
question, and no reliance has been placed upon this contention 
before their Lordships. 

It only remains to consider what the effective result of the 
appeal should be. Their Lordships are not, for the reason 
already stated, in a position to deal with the claim of respondents 
1 and 2 to be themselves mortgagees of the dower decree. All 
they can do is to declare that the decree created a charge upon 
the scheduled properties, including those purchased by respon- 
dents 1 and 2, for the balance due under it for the dower debt. 
This charge will in any case have to be worked out by the exe- 
cuting Court, and when this question is taken up it will be open 
to the respondents 1 and 2, if so advised, to set up their claim 
as mortgagees from Izatunnissa Begam. 

Inasmuch as the only, competent question throughout the 
proceedings has been that of construction of the decree, upon 
which the appellants have succeeded, their Lordships think that 
the costs both here and below should be borne by the contesting 
respondents, and they will humbly advise His Majesty that the 
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decree of the High Court should be set aside and the appeal 
allowed upon the terms of this judgment. 
Solicitor for appellants: H. S. L. Polak. 
Solicitors for respondents: Francis & Harker. 
K J.R. Appeal allowed. 


PRIVY COUNCIL. i 
[On appeal from the Court of the Judicial Commissioner of the 
North-West Frontier Province.] 


PRESENT :—Lorp SHAw, Lorp WARRINGTON OF CLYFFE, 
Lorp ATKIN, SIR JOHN WALLIS AND SIR LANCELOT SANDERSON, 
Mohabbat Ali Khan .. Appellant* (PIF.) 


v. 
Muhammad Ibrahim Khan and others .. Respondents (Defts.) 


Mahomedan Law—Marriage—Presaanption of—Condsttions—Clan procli- 
tity towards concubmage—Effect of, on bresuen plion—Evidence of such clan 
procliinty—Admissibility of, on isase of marnage—Finding as to such clan 
proclitnty on swch evndence—Propriety of—Marvriage—Issue as to—Purdah 
habw—Lady’s non-observance of—Force and effect of—Acknowledgment by 
fathen involving assertion that he was married to mother of acknowledgee— 
Presumption erssing from—Onus of rebuiting—Witness—Credibiltty of— 
Exndence of, oi one part of case false—E fect of his evidence on another part 

Where a child has heen born to a father, of a mother where there 
has been not a mere casual concubinage, but a more permanent connection, 
and where there 18 no insurmountable obstacle to such a marriage, then, 
according to the Mahomedan Law, the presumption is in favour of such 
marriage having taken place. 

Khajah Htdayut Oollah v Raj Jan Khanum, (1844) 3 M.I.A. 295 
followed 

While recognising the force of such a presumption, the Court below 
held that in the case of a family like the one befove it which paid scant 
regard to the matrimonial tie in the begetting of children from women of 
low caste, the presumption was so small as to be Practically negligible, held, 
that no countenance could be given to the view of the Court below. 

On an issne as to whether a man and a woman were or were not 
married to cach other, evidence of a clan proclivity in the clan to which 
the parties helonged towards concubinage rather than marriage, was in- 
admissible. A Court of Law would not on such evidence pronounce a 
view to the effect that there was a clan proclivity towards concubinage rather 
than marnage, and therefore that marriage and the legal presumptions 
in favour of it cannot be sustained 

It is no part of the law of India that to have lived and to remain behind 
the purdah is a necessary part of a lady’s legal marriage or a conclusive 
evidential fact. It is a circumstance to be considered when the fact of the 
marriage is in issue But that issue is to be determined on a broad 
conspectus of the whole situation, including of course the purdah item. 

Held that, in the case before their Lordships, the pwrdah item was by 
no means sufficient to interfere either withthe presumptions of law or the 
halance of the proof of fact. í 

An acknowledgment by the father, volving the assertion that he was 
married to the mother of the acknowledgee, undoubtedly raises a presump- 


- +P.C. Appeal No 53 of 1928. 7th March, 1929. 
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tion in favour of the marriage and of the legitimacy The presumption 1s, 
no doubt, rebuttable, and if there 1s proof alunde io the effect that there 
was no such marrage in fact, the same position is reached as if no such 
marriage had been possible In such a case the onus of proving that 
there was no marriage rests upon the party alleging the same 


In judging of the credibility of witnesses on one part of a case deposed 
to by them, the fact that another part of the case to which they also dc- 
posed has been found to be false ıs a circumstance entitled to weight. 

Appeal No. 53 of 1928 from a decree of the 24th January, 
1927, of the Court of the Judicial Commissioner, North-West 
Frontier Province, Peshawar, (Mr. H. Fraser), setting aside a 
decrec, dated the 14th April, 1925, of the Court of the District 
Judge, Kohat. 

The main question for determination on the appeal to the 
Privy Council was whether the appellant, Mohabbat Ali Khan, 
was the legitimate son of one Khan Sahib Khushdil Khan, by 
Musammat Babo. 


The material facts of the case appear sufficiently from their 
Lordships’ judgment. 

On the question as to the plaintiff’s legitimacy the two 
Courts in India differed. The District Judge decided that issue 
in the plaintiff's favour whilst the Appellate Court decided it 
in favour of the defendants. 

The learned Judicial Commissioner said that the plaintiff’s 
position was that his mother was legally married to Khushdil 
Khan about the year 1906, and that some time before he mar- 
ried her, she and her mother had been working in the house as 
maid-servants. There was no documentary evidence of the 
alleged marriage of Musammat Babo and Khushdil Khan, and 
the learned Judicial Commissioner came to the conclusion, on 
a consideration of the oral evidence, that the plaintiff had failed 
to establish the marriage by any direct evidence. 

The learned Judicial Commissioner then considered the treat- 
ment of the plaintiff by his father and the members of his family 
in order to see whether their treatment would raise a presump- 
tion in favour of the plaintiffs legitimacy. He said: 


“On behalf of the plaintiff it ıs contended that ın view of the con- 
tinuous cohabitation of Khushdil Khan with plaintiff’s mother and the 
father’s support of the boy, this treatment of him by the father and the 
father’s family raises a presumption amounting to proof that the mother 
was the legally wedded wife of the father, as held by the District Judge 
I have already pointed out, however, that where fathers have such a scant 
regard for the matmmonial tie, their treatment of their maid-servants’ 
offspring as sons raises no great presumption in favour of legitimacy ’’ 


De Gruyther, K.C., Parikh and Syed Aslam for appellant. 
Dunne, K.C. and Wallach for respondents. 
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De Gruyther, K.C-—The nikah marriage of the appellant’s 
parents is proved. There was no legal impediment to their mar- 
riage. 

In the course of the argument, reference was made to the 
following authorities :— 

Khajah Hidayut Oollah v. Rai Jan Khanum, Habibur 
Rahman Chowdhury v. Altaf Ali Chowdhury,’ Sadik Husain 
Khan v. Hashim Ali Khan, Imambandi v. Mansaddi, t Jamil- 
ud-din v. Abdul Majeed’ and Fuseelun Bebee v. Omdah Beebee.° 

7th March, 1929. Their Lordships judgment was delivered 
by 

Loro SHAW.—This is an appeal from a decree of the 
Judicial Commissioner for the North-West Frontier Province, 
dated the 24th January, 1927, which set aside a decree, dated 
the 14th April, 1925, oí the Court of the District Judge, Kohat. 
The District Judge had decreed that the appellant is the legiti- 
mate son of one Khan Sahib Khushdil Khan. The Judicial 
Commissioner reversed this judgment and dismissed the plain- 
tiff’s suit. 

The plaintiff was born in 1906. It is not disputed that he 
is the son of Khushdil Khan by Musammat Babo. Various ques- 
tions were raised in the case, but the only point remaining for 
determination in this appeal is whether the appellant is the legiti- 
mate son of Khushdil Khan, that depending upon whether Khush- 
dil and Musammat Babo were married persons. 

In August and September, 1923, Khushdil had serious 
attacks of illness, accompanied by paralysis and aphasia. While 
still suffering from these diseases he, on the 2nd April, 1924, 
executed a deed of gift by, as was alleged, making his thumb 
impression upon the deed after the provisions thereof had been 
carefully explained to and assented to by him. 

This part of the case drops out, both Courts below having 
concurred in finding that Khushdil was proved to have been 
mentally incapable of understanding the deed on account of his 
illness, and that the deed was therefore invalid. 

The remaining part of the suit, however, is head 1 of the 
plaint, which asks the Court to pronounce a declaratory decree 
“that plaintiff is the lawful son of the said Khan Sahib Khushdil 


ie 1 ae 
1 (1844) 3 M.I A 295 
2 (1921) LR 48 IA 114 ILR 48 C 856: 40 MLJ 510 (P.C) 
3 (1916) L-R 43 IA 212, 231: ILR 38 A 627: 31 M L.J. 607 (P.C.). 
4. (1918) LR 45 IA 73, 8: ILR 45 C 878: 35 M.L.J. 422 (PC) 
5 (1915) 13 All. L.J. 361 6. (1868) 10 W.R. 469, 474. , 
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Khan,” and upon this the Courts below have differed. If the 
plaintiff is the lawful son he is the sole male heir of Khushdil 
and the property rights in the deceased’s estate would be regulat- 
ed accordingly. 


The question whether Khushdil and Musammat Babo were 
married is one of fact, and as such was investigated and has 
been summarized with the utmost care by the District Judge. 
A most important part of the case attempted to be made’ by the 
respondents was that such a marriage was legally impossible, 
because at the time of the marriage, and the birth of the appel- 
lant, the lady was already married to one Ilyas. The respondents 
plead that “her husband Ilyas died six or seven years ago and 
she was bound to him by nikah up to that time.” Had this been 
established it would, of course, have been a complete answer 
to the appellant’s suit. Both Courts below, however, have agreed 
that there was no such marriage, and that the body of evidence 
produced to that effect is altogether untrustworthy. As the 
District Judge puts it,-“the story that Ilyas was married to 
Musammat Babo is fictitious.” 


What remains accordingly is of a limited scope. But it 
must be observed that the witnesses denying the marriage of 
Musammat Babo with Khushdil are very largely the same 
persons who allege the fictitious story of her marriage with Ilyas. 
This circumstance does not seem to have had attached to it by 
the Judicial Commissioner the weight which was its due. 


It is unnecessary for the Board to recapitulate in detail the 
evidence given in the case. They are satisfied that the con- 
clusion upon that evidence, oral and documentary, and taken as 
a whole, by the District Judge, was sound. 


Was there a nikah ceremony? It is in evidence that it 
was solemnised by Imam, who is one of the witnesses: a cousin 
of the bride, now dead, acted as padar vakil, that is agent for the 
bride Two others who acted as the required witnesses are also 
dead. Three other persons have given evidence in support of 
the marriage. It is possible to criticise with much effect such 
oral evidence, but fortunately the case does not stand upon this 
alone. The life history of the parties has to be considered. 


Upon that there can be no doubt that Khushdil, the father, 
acknowledged Mohabbat Ali Khan, the plaintiff, as his son, and 
this in circumstances which were clearly equivalent to ah affirma- 
tion that he was a legitimate son. Shortly after the boy’s birth, 
namely, in August, 1906, Khushdil Khan stated on oath that he 
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had got a son. This meant the appellant, who was his only son 
at the time. Further, the son and his mother lived in family 
with Khushdil, and continued to do so from his birth in 1906 
to the date of Khushdil’s death in 1925. The circumstances of 
the family were these. Before the marriage to Musammat Babo, 
Khushdil Khan had already married thrice, but about the year 
1903 only two of his wives were alive. By one of these wives 
he had one daughter. ‘There were also born to him two sons 
by another of his wives, but they died before 1904, and he had 
only a daughter alive. As the Judicial Commissioner says in 
his judgment: 

“Tt scemed unlikely that he would beget a son from any of his exist- 
ing wives, and in a desire io have male offspring he may well, argues counsel 
for plaintiff, have turned to a maidservant of his own household in the 
hope of obtaining it; there would, therefore, have been nothing unnatural 
in a marriage between the two ’’ 

The argument, the learned Commissioner thinks, is far from 
convincing, and he refers to a certain view which he entertains 
as to the practice of other members of the family than Khushdil. 
To that allusion will be subsequently made. l 


These being the domestic facts, it is not questioned that the 
appellant and his mother lived continuously in the deceased’s 
house, and the appellant was brought up as one of his family. 


One fact in particular may be alluded to. When the boy 
reached school age a notable circumstance is that Khushdil signed 
an application, to the Headmaster, Government High School, 
Kohat, saying: 

“Sir, 

“I request you to kindly admit my son Mohabbat Al in the school. 
The necessary information is given on reverse (below). I herewith pro- 
duce the School Leaving Certificate I hereby declare that he has not been 
admitted so far in any recognised school.’’ 


The appended information includes the following: 

“Date of birth—Ist January, 1906 

‘*Pather’s name—Khushdil Khan, Rais, Kohat 

“Caste or tribe—Mussalman, Afghan, lzzat Khel’? 

This is signed by Khushdil in his own hand, giving the parti- 
culars of his own son and his own tribe, the date being 11th 
April, 1919. Two years later a leaving certificate is given that 
“Mohabbat Ali Khan, son of Khan Sahib Khushdil Khan, 
attended the Government High School, Kohat District, from 
llth April, 1919 to 2nd April, 1921.” This certificate was 
applied for by Taj Mohammad Khan, a cousin of Khushdil, 
and in the application he referred to the appellant as “my 
brother’s son, Mohabbat Ali Khan.” 
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Further, a number of transactions relating to land, and in 
revenue records, appear from documents produced, in which the 
appellant is described by Khushdil and his relatives and others 
as “Khushdil’s son.” The documents have been produced, and 
they are referred to in detail in the judgment of the District 
Judge; it is sufficient to say that they appear to demonstrate 
with clearness both the sonship and the legitimacy of the appel- 
lant. The father took much interest in his upbringing, and there 
are letters between both the father and the son on the one hand, 
and other members of the family on the other, showing that the 
interest in his upbringing and education was shared by these 
relations. Throughout the transactions and correspondence 
referred to, no suggestion of any kind appears to the effect that 
Mohabbat was illegitimate. The entire body of facts is confirma- 
tory of his legitimacy. 


The law applicable to such a case is quite settled. As 
Dr. Lushington, delivering the judgment of the Board, observed 
in Khajah Hidayut Oollah v. Rai Jan Khatum’: 
‘‘Where a child has been born to a father, of a mother where there 
has been not a mere casual concubinage, but a more permanent connection, 
and where there 1s no insurmountable obstacle to such a marriage, then, 


according to the Mahomedan law, the presumption is in favour of such 
marrage having taken place ”’ tili - - 


According to Sir R. K. Wilson’s “Digest of Anglo-Muham- 
madan Law,” section 84: 
jf i's A 
‘(Tn all cases in which marriage may be presumed by co-habıtation, 
combined with other circumstances for the purpose of conferring ‘upon 


the woman the status of a wife, it may also be presumed for the purposes 
of establishing paternity ”’ 


Section 85 may be also quoted: 


‘Tf a man has acknowledged another as his legitimate child the pre- 
sumption of paternity ansing therefrom can only be rebutted by (to con- 
fine the instances to the one relevant) .. (d) proof that the mother of the 
acknowledgee could not possibly have been the lawful wife of the acknow- 
ledger at any tıme when the acknowledgee could have been begotten 

Evidence upon this last head was, as already mentioned, 
admitted under the allegation that the, appellant’s mother ‘was 
married to Ilyas, but proof of the allegation completely failed. 

The present case accordingly is one of an acknowledgment 
by the father, an acknowletigment which involves the assertion 
that he, the father Khushdil, was married to Musammat Babo, 
the appellant’s mother. Such acknowledgment undoubtedly 
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raises a presumption in favour of the marriage and of the 
legitimacy. 

The presumption is no doubt rebuttable, and if there is 
proof aliunde on the subject to the effect that there was no such 
marriage in fact, the same position is reached as if no such 
marriage had been possible. A recent instance of positive dis- 
proof of the marriage was Habibur Rahman Choudhury v. 
Altaf Ali Chowdhury.” As Lord Dunedin put it: 

“*Such acknowledgment in face of the fact that there was no marrage 
is of no avail,” 
and the general law was summed up in the same judgment as 
follows: 


‘fA claimant son who has in his favour a good acknowledgment of 
legitimacy is in this position the marriage will be held proved and his 
legitimacy established unless the marriage is disproved Until the claimant 
establishes his acknowledgment the onus is on him to prove a marnage. 
Once he establishes an acknowledgment, the onus is on those who deny a 
marriage to negative it im fact ’”’ 


It would accordingly appear clear that it rests upon the 
respondents in this case to establish that there was no marriage. 


It might not be considered necessary to enter into any ques- 
tion of presumption of proof, as their Lordships find themselves 
in agreement with the District Judge to the effect that the mar- 
riage is proved; and they do so on a broad induction of the oral 
and documentary evidence as a whole. 

But their Lordships think it expedient to deal with the 
reasons which have induced the Judicial Commissioner to differ 
from the District Judge. He correctly says: 


“The law presumes in favour of marnage and against concubinage, 
when a man and a woman have cohabited continuously for a number of 
years There is ample authority for this position, which will be found 
cited in a miling of the Lahore High Court, Indar Singh v Thakar Singh’.”? 


He then proceeds as follows: 


“The strength of the presumption, however, will obviously vary accord- 
ing to the circumstances of each particular case, and the habits of the Izzat 
Khel clan in the matter of concubinage with maidservants and slave girls 
can scarcely be described as normal We know of four certified cases of 
sons born of slave girls (kanisoksadas) These are Mawaz, son of Sharbat; 
Manawar, son of Ata Mohammad Khan; Khushal, son of Nawab Bahadur 
Sher Khan, and Abdul Rahman, grandson of Nawab Bahadur Sher Khan 
It is on the record, or has been held by the Courts, that Mawaz was the 
only one of these four whose father entered into a lawful marriage with 
his mother The other three were the offspring of concubines outside 
wedlock The names of other kamsakcadas have been mentioned; so that 
there are at least four and probably several more of such cases amongst the 
immediate descendants of Sher Ali Khan, te, the family with which we 





2 (1921) LR. 481A 114 at 120, 121- IL-R 48 C. 856 40M.L.J 510 (PC) 
3 (1921) I.L.R. 2 Lah 207, 
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are now concerned. The presumption in favour of legitimacy ansıng from 
continuous cohabitation over a penod of years 1s one which is based on 
public policy, and ın the case of Muhammadans, no doubt, on the well-known 
doctrine of Muhammadan Law, which abhors bastardy. In a family like the 
present, however, which pays scant regard to the matrimonial tie in the 
hegetting of children from women of low caste, the presumption, in my 
opinion, must be so small as to be practically negligible It might operate 
as a factor to turn the scale where the evidence for and against a marriage 
is equal, hut it is not sufficient to transfer from a claimant son some obliga- 
tion to prove his own legitimacy So the burden of proof may he regarded 
as being equally distributed over the parties.’’ 


The Board think it right io say at once that it can give no 


countenance to the doctrine here set forth. It amounts to this, 


that the proof as to whether there was a marriage between two 
parties is to include a consideration of the character and conduct 
of various relatives; an estimate is to be formed as to whether 
on the whole these relatives prefer the tie of concubinage to that 
of marriage. The suggestion further appears to be: that the 
facts of the particular case, in which evidence is given pro and 
contra bearing upon the issue of marriage, are not to be regu- 
lated by the well-known presumptions of law, but that these 
presumptions are to be wiped out by reason of the conduct and 
mode of life and predilections of other persons. Each case of 
each of these relatives would have required to be separately 
investigated on its own merits: without that, the way is opened 
for family gossip on a wide scale, prompted by motives unknown 
and knowledge untested. 


A further suggestion of which their Lordships cannot 
approve appears to amount to this: that a ‘Court of Law on 
evidence such as is given here would pronounce a view to the 
effect that there was a clan proclivity towards concubinage rather 
than marriage, and therefore that marriage and the legal pre- 
sumptions in favour of it cannot be sustained. 

Their Lordships think it right further to say that the evi- 
dence on this subject should not have been allowed by the District 
Judge. He attached no weight to it himself, but it was not only 
without weight, it was without competence. 

It remains to be added that undoubted difficulty arises in 
the case on account of the fact that the mother of the appellant 
was not a purdanashin lady. The other wives lived behind 
the purdah according to the well-known Mahomedan habit. 
They were strict Mahomedans, young persons brought from 
Afghanistan. The third wife, Musammat Babo, had been in 
fact a maidservant and housekeeper in the household of the 
deceased. When the marriage took place she continued her 
duties in the household and was not purdanashin. Even if 
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that had involved or recognised a lack or disregard of social 
status, these things were essentially matters for herself and her 
husband to consider. But it is no part of the law of India that 
to have lived and to remain behind the purdad is a necessary 
part of a lady’s legal marriage or a conclusive evidential fact. 
It is a circumstance to be considered when the fact of the 
marriage is in issue. But that issue is to be determined on 
a broad conspectus of the whole situation, including of course 
the purdah item In the present case, it is by no means sufficient 
to interfere either with the presumptions of law or the balance 
of the proof of fact. 

Their Lordships will humbly advise His Majesty to allow 
the appeal and to restore the judgment of the District Judge: 
the costs of the case from that date, that is to say, in the appeal 
to-the Judicial Commissioner and to His Majesty in Council, 
to be paid by the respondents. 

Solicitors for appellant: T. L. Wilson & Co. 

Solicitor for respondents: H. S. L. Polak. 


K.J.R. are Appeal allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


- PRESENT:—MR. Justice PHILLIPS AND MR. JUSTICE 
MADHAVAN Nar. 


Ganapathi, minor by mother and guardian 





Vellayammal.,, .. Appellani*® (31st Deft.) 
iv. tol 
Subramaniam Chetty and others .. Respondents (2nd PIF., 
Defts. 2 to 5, 7, 9 to 24 and 
26 to 30). 


Hindu Law—Josnt fownily—Partition sut by father on behalf of him- 
self and, his wino sons against his own father, step-brother and his sons— 
Death of the plaintifs father subsequent to suit—Subsequent death of 
plaintif—Power of Cort to refuse to decree partition im so far as minor 
plaintiff’s interests are concerned—Mere filing of the plaint by the father if 
can be said to effect a separation of his minor sons froni that date. 

A suit for partition of joint family properties was filed by a Hindu 
father as the Ist plaintiff on behalf of himself and his two minor sons 2nd 
and 3rd plaintiffs against his own father, step-brother and the step-brother’s 
two .sons. who were the Ist, 2nd, 3rd and 30th- defendants respectively 
in the suit During the pendency of the suit, the Ist defendant died and 
about eight months afterwards the Ist plaintiff also dicd On the Ist 
plaintiff’s~death, one of his sons, the 2nd plaintiff, who had attained majority 
by that time, elected to continue the suit.on behalf of himself and his minor 
brother, the 3rd plaintiff. At the end of the trial but before the decrece was 
passed, the 3rd plaintiff’s mother applied to be made guardian of her minor 
sou’ the 3rd plaintiff and stated that the partition was not in the interest 


+Appeal No 211 of 1926. 25th March, 1929, 
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of the 3rd plaintiff and that she did not want a parttion so far as he was 
concerned The 3rd plaintiff was accordingly transposed as the 31st defend- 
ant The Court held that ıt was not open to the 3rd plaintiff to withdraw 
from the git as he was bound by the act of his father, the lst plaintiff 
and accordingly decreed the partition and allotted one-third share to the 
2nd plaintiff for himself and his minor brother the 31st defendant 


Held, (on appeal) that there had been no separation of the 3rd plaintiff 
irom the famuly merely by reason of the filing of the plaint by his father 
as the latter died before the plant resulted in a partition decree and that 
the Court must uphold the interests of the 3rd plaintiff and refuse parti- 
tion, so far as his interests were concerned, as it would be prejudicial to 
hig interests to decree such separation 

When a declaration has been made of an intention to separate by the 
filing of a plaint for partition and such plant has resulted in a partition 
decree, undoubtedly the date of separation would be the date of the filing 
of the plaint But, the mere filing of the plant does not necessarily effect a 
ml severanco in status as the plaintiff may withdraw his declaration of 
intention in which case no severance would be effected, and consequently 
the mere filing of a suit for partition by a Hindu father on behalf of him- 
self and his minor sons does not necessarily effect a separation of his 
minor sons from that date, unless it has been carried into effect by the 
passing of a decree by the Court. i 

Appeal against the decree of the Court of the Subordinate 


Judge of Ramnad at Madura in O.S. No. 8 of 1920. 

T. M. Krishnaswami Aiyar and K. Rajah Aiyar for appel- 
lant. 

T. R Ramachandra Aiyar, B. Sitarama Rao, S. R. Muthu- 
swami Aiyar, V. Ramuswami Aiyar and R. Kesava Aivanyar for 
respondents. 

The Court delivered the following 

Jupcments. Plallips, J—In this suit the lst defendant 
is the father of the 1st plaintiff and the 2nd defendant by differ- 
ent mothers. Plaintiffs 2 and 3 are the minor sons of the Ist 
plaintiff and defendants 3 and 30 are the minor sons of the 2nd 
defendant. The suit was instituted by the 1st plaintiff on behalf 
of himself and bis minor sons for a partition. It is alleged that 
the 1st plaintiff wished to effect a partition in 1915 or 1916 but 
no partition appears to have been effected before this suit was 
filed in 1920 and it has not been shown that there was any sepa- 
ration in status. During the pendency of this suit, the 1st defend- 
ant died on 26th October, 1923, and in June, 1924, the Ist 
plaintiff died. On the 1st plaintiff's death, the 2nd plaintiff who 
had attained majority, elected to continue the suit on behalf of 
himself and his minor brother the 3rd plaintiff. At the end of 
the trial the 3rd plaintiff’s:mother applied to be made guardian 
of her minor son the 3rd plaintiff and stated that the partition 
was not in the interest of the 3rd plaintiff and that she did not 
want a partition so far as he was concerned. The 3rd plaintiff 
was accordingly transposed as the 31st defendant. 
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The Subordinate Judge has held that it was not open to 
the 3rd plaintiff to withdraw from the suit as he was bound 
by the act of his father and has accordingly decreed the parti- 
tion and allotted one-third share to the 2nd plaintiff for himself 
and his minor brother the 31st defendant. The latter now ap- 
peals, and the only question that arises for consideration is 
whether the minor 3rd plaintiff was separated in status from 
the defendants by reason of the father’s unequivocal declara- 
tion of an intention to be divided in status. It is contended for 
the appellant that it is not to the 3rd plaintiff’s interest to be 
separated from the family but the respondents contend that this 
question cannot now be considered because the 3rd plaintiff is 
bound by the father’s declaration and became separated from the 
date of thé filing of the plaint. 

>- It is well settled that in a litigation in which 
a minor is concerned, the Court is bound to look 
after the interests of such a minor and this has been recog- 
nised so far back as 1866 in Kamakshi Ammal v. Chidambara 
Reddy,’ which was followed in Chelimi Chetty v. Subbamma?, 
Palani Goundan v. Kasi Goundan* is to the same effect. It was 
also held in Doraswami Pillai v. Thungasami Pillai that a 
minor’s interest must be protected by the Court. In Ganesha 
Row v. Tuljaram Row’ it was held that a compromise entered 
into by a father on behalf of his minor son without the leave of 
the Court was not binding on a minor. It is therefore clear 
that it is the duty of the Court to protect the interests of a minor 
party. The cases referred to were cases in which the minor was 
the sole plaintiff, but this cannot affect the principle. Ordi- 
narily when a father sues on behalf of his minor son it may be 
presumed that he is acting in the interests of that son unless 
there is anything to show the contrary. If, however, it does 
appear to the Court that a father is not acting in the best in- 
terests of his son, on the principle set forth above the Court is 
bound to protect that son’s interest even against the acts of his 
father. I cannot therefore accept the contention of Mr. Rama- 
chandra Aiyar for respondents that the Court cannot interfere 
to protect a minor from the act of his father. Taking that view 
we have now to consider whether the filing of the partition suit 
by the father did actually effect a separation not only of himself 

1 (1866) 3 M.H C.R. 94 
2 (1917) ILLL R. 41 M 442: 34 M.L J. 213. 
3 (1919) 50 I.C. 552 


4 (1903) I.L.R. 27 M. 377° 4 MLJ 159 
5. (1913) L.R 40 I.A. 132- I.L R. 36 M 295: 25 MLJ 150 (P.C.). 
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but also of his minor sons from the rest of the family, or 
whether it is open to the Court to refuse partition so far as the 
minor is concerned. : 

The first point to be considered is whether the filing o 
this plaint did constitute a final division in the family. When 
a declaration has been made of an intention to separate by the 
filing of a plaint for partition and such plaint has resulted in a 
partition decree, undoubtedly the date of separation would be 
the date of the filing of the plaint. But the mere filing of the 
plaint does not necessarily effect a final severance in status for 
it has been held that a plaintiff may withdraw his declaration 
of intention and that then no severance is effected. Venu Reddy 
v. Nallappa Reddy? and Krishnaswami Naidu v. Perumal." 
This has been affirmed by the Privy Council in Palam 
Ananal v. Mathuvenkatachala Montagar.. There is a remark 
in the judgment in this latter case to the effect that the with- 
drawal must be before trial but that that means before a final 
decree is made clear by reference to Palati Ammal v. Muthu- 
venkatachala Motagar® the same case before this Court from 
the judgment in which it appears that the withdrawal took place 
during the pendency of an appeal. In this view it would be 
dificult to hold that a declaration of intention by the father, 
which is subject to revocation, must necessarily effect a separa- 
tion of his sons from that date. There is authority for hold- 
ing that when a partition has been actually effected either by a 
decree, or by agreement between the parties, that partition effect- 
‘ed. by the father is binding on his sons and can 
only be questioned on some such ground as fraud or collusion. 
Ramdas v. Chabildas,® Alur Lakshiuui Narasimha Sastruby v. 
Venkata Narasamma® and Unréd Babar v. Kuslealbhat."* But 
that does not show that if the intention to separate has not been 
carried into effect, the sons will be equally bound. In the pre- 
sent suit, before the intention could be carried into effect by the 
passing of a decree, the father died. It would therefore appear 
that on the date of his death the minor sons had not been irre- 
vocably divided from the rest of the family. 

In the circumstances of the present case the inference of non- 
division is all the stronger because when the suit was filed the 
father of the whole family, vis., the 1st defendant, was alive and 
was the head of the family. When, therefore, the Ist plaintiff 





6 (1920) 11 L.W. 611 7 (1924+) 20 L.W. 540. 
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9. (1917) 33 N.L.J. 759. 10. (1910) 12 Bom L.R. 621. 
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asked for a partition, the presumption that he would bind his 
minor sons by his actions is not so strong as if he were filing a suit 
against his brothers as head of his own branch. The 3rd plaintiff 
as grandson could himself have maintained a separate suit for 
partition, as also any one of the members of the Ist defendant’s 
family. While therefore the filing of the plaint by the 1st plain- 
tiff may be deemed to have effected his separation from the 
family because he did not revoke his declaration of intention, 
yet it does not necessarily effect a division between the 3rd 
plaintiff and the other members. In Balabtar v. Rukmabai™ and 
Musanmat Jatti v. Banwari Lal* the Judicial Committee of the 
Privy Council has laid down that when one member of the 
family becomes separate there is no presumption that the remain- 
ing members remain united, and further that when there has 
been a separation between the members, there is no presumption 
that there is a separation between one of the members and his 
descendants. ‘These however are only presumptions, and such 
presumptions may be rebutted by circumstantial evidence or other- 
Wise, as is evident from the decision of the Privy Council in 
Palani Ammal v. Mathuvenkatachala Moniagar, where it was 
held that a separation of one member did not necessarily create a 
division between all the members, and it was observed that the 
decree has to be looked to to show whether the separation was 
only separation of the plaintiff from his co-parceners or was a 
separation of all the members from each other. It does not there- 
fore necessarily follow that when the 3rd plaintiff’s father effected 
a separation between himself and his family he effected a separa- 
tion between his sons and their grandfather and uncle and to 
decide this point one must consider the circumstances of this 
case. 

- The observation of the Privy Council in Ramalinga Annavi 
v. Narayana Annavi ** that the separation of the father effected a 
separation of his branch must be read in connection with the facts 
of the case and of the fact that their Lordships were merely 
considering the question of the date of separation and not of the 
factum of separation of the junior members. It seems to me 
on a consideration of all these authorities that the filing of the 
plaint by the 1st plaintiff did not necessarily effect a separation 
of the 3rd plaintiff as well. Before: the partition was completed 
by a decree, representation was made to the Court that it would 
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[FULL BENCH. ] 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


_ PRESENT:—Mnr. Justice WALLACE, Mr. JUSTICE BEASLEY 
AND MR. JusTIce MADITAVAN NAIR. 


_Alagasundaram Pillai .. Petitioner* (Respdt.- 
plaintiff) 
v 


Pichuvier, minor, by Court guardian Mr. S. Krish- 

naswami Aiyangar, High Court Vakil, Madras 

—vide order, dated 29th November, 1927, on 
C.M.P. No. 4407 of 1927 .. Respondent 
(Petitioner-clatmant). 


Civil Procedure Code (V of 1908), O 21, Rr. 97 and 100—Proceedings 
under—Dismissal for default or cx parte order—Power of Court to set 
aside—Citil Procedure Code, S 151 and O 9 


Order 9 of the Civil Procedure Code does not apply to such pro- 
ceedings under Order 21, Rule 97 or 100 as do not also fall within 
S. 47, and the Court has no inherent power to set aside, on sufficient cause 
being shown, either an order dismissing for default an application under 
O. 21, R 97 or 100, or an order allowing such an application ex *crte 


Petition under section 115 of Act V of 1908 praying the 
High Court to revise the order of the Court of the District 
Munsif of Madura Town, dated the 26th day of February, 
1926, and passed in I.A. No. 145 of 1926. 

P. R. Srinivasa Aiyangar and P. N. Appusami Atyar for 
petitioner. 

S. Krisknaswami Atyatgar for respondent. 

The Court (Wallace and Tiruvenkatachariar, JJ.) made 
the following 

ORDER oF REFERENCE TO A FULL BencH.—The questions 
which arise in this case are whether (1) the provisions of Order 
9, Civil Procedure Code, apply to proceedings instituted under 
Rule 100 of Order 21 of the Code, and (2) whether, other- 
wise, the Court has inherent power to set aside the dismissal for 
default of an application made under Rule 100 where the ends 
of justice render it necessary to do so. The material facts of 
the case are these: The petitioner before us obtained a decree 
for money in Small Cause Suit No. 955 of 1923 on the file of 
the Madura Sub-Court against the respondent’s mother. In 
execution of that decree, the immovable properties to which the 
application relates were sold and purchased by the decree-holder 
himself. He subsequently obtained possession of those proper- 


“"¥C.R.P, No 234 of 1926, Ist May, 1929, 
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ties through Court dispossessing the respondent who is a minor. 
The present application was thereupon put in on his behalf 
alleging that the applicant was in possession of the properties 
on his own account and praying that he should be restored to 
possession. Wpon this application notice was ordered to the 
auction-purchaser and a date was fixed for the hearing of the 
application. On that date, when the case was called on, the 
applicant did not appear but the auction-purchaser did; and the 
application was therefore dismissed for default. The respond- 
ent’s guardian thereafter applied under Order 9, Rule 9, for 
the setting aside of the arder of dismissal. That petition was 
opposed by the auction-purchaser. The District Munsif after 
hearing both the parties ordered the restoration of the applica- 
tion. Against that order this Revision Petition has been pre- 
ferred. 


It is contended on behalf of the auction-purchaser who is 
the petitioner before us that the District Munsif acted without 
jurisdiction in restoring the application of the respondent under 
Rule 100 which had been dismissed for default as the applica- 
tion under Rule 100 is a proceeding in execution of a decree to 
which Order 9 does not apply. It is further argued that the 
order of the District Munsif is also bad as he has given no 
reasons for setting aside the order of dismissal and that on that 
ground also it should be set aside. 


On behalf of the respondent it is argued that an application 
under Rule 100 is-not an application in execution of a decree 
but that it is an independent original proceeding to which Order 
9 applies by force of section 141, Civil Procedure Code. It is 
further argued that if Order 9 does not apply the Court which 
deals with such an application has inherent power in the interests 
of. justice to restore the application which has been dismissed 
for default, which order also must be taken to.have been passed 
by the Court in the exercise of its inherent power. These ques- 
tions were argued before us at great length and we were referred 
to most of the authorities bearing on them. There is no doubt 
a conflict of authorities on both the questions. The authorities 
cited relate to the applicability of Order 9 not only to proceed- 
ings instituted under Rules 97 or 100 of Order 21 to which 
the auction-purchaser in the Court:sale and a person not a 
party to the suit or decree are parties, but also to proceedings 
under Rule 90 for setting aside sales of immovable properties 
held in execution of decrees and to proceedings instituted by 
claimants under Rule 58 with reference to properties attached in 
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execution of decrees. The broad contention put forward on 
behalf of the petitioner (auction-purchaser) is that all such pro- 
ceedings are proceedings in execution of a decree to which Order 
Y does not apply; the leading authority for that contention being 
the decision of their Lordships of the Privy Council in Thakur 
Prasad v. Fakir-ullah.* It is also contended that the Court has 
no inherent power to restore an application dismissed for default, 
especially in those cases in which the Legislature itself has pro- 
vided a remedy by suit. For the purposes of the present case 
it seems to us to be unnecessary to consider the question whether 
the applications which are instituted by third parties under Rule 
58 preferring claims to properties attached in execution of a 
decree are proceedings in execution of the decree or whether they 
are independent proceedings in the nature of original suits though 
they relate to property attached in execution of the decree, nor 
is it necessary to consider whether an application under Rule 90 
whether made by a judgment-debtor or decree-holder for setting 
aside a sale in execution of a decree should or should not be 
viewed as a proceeding in execution of a decree, as we consider 
that applications made under Rule 97 or 100 are in their nature 
essentially different. Those applications do not concern the 
parties to the suit or decree as such. When the auction-pur- 
chaser is also a stranger to the suit, the proceedings under Rule 97 
or 100 are entirely between persons who are not parties to the suit 
or decree. Even when as in the present case the decree-holder 
himself is the auction-purchaser, it is not in his character as 
decree-holder that he is a party to such proceedings. Further, 
unlike applications under Rule 90 which are made during the 
pendeney of applications for the execution of a decree and the 
result of which would materially affect the further course of the 
execution proceedings, the applications under Rules 97 and 100 
come to be made when the execution of the decree is over. When 
the sale is confirmed, the decree is satisfied pro fatto, irrespect- 
ive of whether the auction-purchaser is the decree-holder or a 
third party, and the result of the application under either of 
those rules will not affect the further course of the execution 
proceedings or re-open the execution of the decree to any extent. 
If the claim of the dispossessed party is allowed, the remedy 
of the auction-purchaser in such a case even when he is also 
the decree-holder is to file a suit as provided in Rule 103. We 
think, therefore, that the authorities which following the Privy 
Council decision in Thakur Prasad v. Fakir-ullah* lay down 


1, (1894) L.R. 22 LA. 44: I.L.R. 17 AIL 106: 5 M.L.J. 3 (P.C). 











F. B. 
Alaga- 
sundaram 
Pillai 


v. 
Pichavier. 


384 THE MADRAS LAW JOURNAL REPORTS. [ vo. 


that Order 9 docs not apply to applications for execution of 
decrees or applications in execution of decrees do not affect 
applications made under Rules 97 or 100 which in our opinion 
cannot he regarded as applications either for execution of the 
decree or in execution of the decree. So far as the Privy 
Council decision in Thakur Prasad v. Faktir-ullah} is concerned 
upon which the learned Advocate for the petitioner chiefly relied, 
we are unable to accept his contention that any application what- 
ever may be its nature and by whomsoever made must be deem- 
ed to be an application in execution of a decree, if it is made 
under any of the rules in Order 21. In that case their Lord- 
ships were dealing with an application for the execution of a 
decree which the High Cout of Allahabad held was barred 
under section 373 of the old Code corresponding to Order 23, 
Rule 1 of the present Code, as the previous application for 
execution of the same decree had been withdrawn without an 
order of Court granting liberty to file a fresh application in res- 
pect of the same matter. Their Lordships held that the view 
taken by the Allahabad High Court was wrong and that sec- 
tion 373 which relates to suits does not apply to proceedings 
in execution. The petitioner’s Advocate relies upon the follow- 
ing passage in their Lordships’ judgment as laying down in broad 
terms that all proceedings, whatever may be their nature, which 
are made under any of the rules in Order 21 must be consider- 
-ed to be a proceeding in execution and that the procedure which 
is prescribed in the Code for suits does not apply to any of 
those proceedings. The passage relied on runs thus: 

“Tt is not suggested that section 373 of the Civil Procedure Code would 


‘of its own force apply to execution proceedings The suggestion is that it is 


applied by force of section 647. But the whole of Chapter XIX of the Code, 
consisting of 121 sections, is devoted to the procedure in exccutions, and it 
would be surprising if the framers of the Code had intended to apply another 
procedure, mostly unsuitable, by saying ın general terms that the procedure 
‘for suit should be followed as far as applicable. Their Lordships think that 
the proceedings spoken of in section 647 include original matters in the 
nature of suits such as proceedings ın probates, guardianships and so forth, 
and do not include executions That ıs the view taken by the High Court 
of Calcutta, after a consideration of the Allahabad decisions, in the case 


-of Bunko Bechary Gangopadhya v Nu Madhub Chuttopadhya.2 On this 


construction of section 647 the reasoning of the High Court in Sarju Prasad’s 
case falls to the ground. And it 1s clear, both from the Code itsclf and from 
the provisions of the Limitation Act of 1877, that the Legislature contemplated 
that there might be a succession of applications for execution ’’ 


Chapter XIX of the old Code has in the present Code 
been re-enacted as Order 21. We do not think that their Lord- 
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ships, in observing that the whole of Chapter XIX of the Code 
consisting of 121 sections (now Order 21, Rules 1 to 103), are 
devoted to the proceedings in execution intended to lay down 
that every proceeding which may be taken under any rule of 
that chapter is a proceeding in execution whether in fact it 
concerns or not the execution of a decree. Their Lordships’ 
observations though general in terms have to be construed with 
reference to the actual case which they had to decide and they 
have been so construed in those cases which were referred to 
us in which Order 9 has been held to be applicable not only to 
proceedings instituted under Rules 97 or 100 but also under 
Rules 58 and 90. As we have already observed we are not 
directly concerned in this case with the decisions passed with 
reference to the proceedings instituted under Rules 58 or 90. 

The distinguishing feature between applications under 
Rules 97 and 100 and applications made under Rules 58 and 90 
is that while the latter are made in the course of the execution 
proceedings with reference to pending applications for execu- 
tion of the decrees, the former are quite unconnected with any 
pending application for the execution of the decree. An appli- 
cation under either of those rules which may be entirely between 
third parties and in which the questions raised do not in any 
way affect the execution of the decree cannot with any propriety 
be held to be a proceeding in execution merely because those 
rules occur in Order 21. 

Confining ourselves to the authorities which teste to pro- 
ceedings under Rules 97 and 100, we are of opinion that the view 
taken in those cases which hold that they are not proceedings 
in execution of a decree and that they are more in the nature 
of original proceedings to which Order 9 is applicable by force 
of section 141 is the sounder view to take, and we would our- 
selves have adopted that view in this case but for a direct deci- 
sion of Devadoss, J., concurred in by Waller, J., in Kakakkal v. 
Palani Koundan,* to the contrary. In that case which is directly 
in point the learned Judges have held that proceedings under 
Rules 97 to 101 are execution proceedings and therefore Order 9 
does not apply to them. In that view they held that the District 
Munsif had no jurisdiction to set aside under Order 9, Rule 13 
an ex parte order passed by him on the application made in that 
case. 

The same view is taken in Hari Charan Ghose v. Manmatha 
Nath Sen,‘ but the opposite view is taken among others in 
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Sheonandan Chowdhury v. Debi Lal Chowdhury” and Satya Na- 
rayan Lall v. Govind Sahay.* In Hari Charan Ghose v. Manmatha 
Nath Sert Jenkins, C.J., rests his conclusions not only upon the 
interpretation of Thakwr Prasad v. Faktr+alah* but also on the 
ground that the circumstance that a remedy by suit is given is a 
clear indication that O. 9 should not, and does not, apply. With the 
latter part of the reasoning of the learned Chief Justice we 
are unable to agree. In an application made under Rule 100 
all that the applicant has got to show is that when he was ousted 
from possession he was in possession on his own account and 
not on account of the judgment-debtor. If he establishes that 
fact his petition must be allowed. But if he is obliged to bring 
a suit to recover possession, he will have to make out that he 
has a good title to the property which is a much more onerous 
position. There seems to be no sufficient reason why, if a 
party to those proceedings, whether appellant or respondent, 
is unable for no default on his part to be present at the hearing 
and the application is either dismissed for default or ordered 
ex parte, he should be debarred from having it reheard and 
that he should be driven to a regular suit. The dismissal of 
an application for default is, as pointed out by their Lordships 
of the Privy Council in Bakhsh Singh v. Habib Shak," intended 
to be a punishment for wilful default, and gross injustice will 
be done if it is to be inflicted in cases where there has been 
no default. 


In Ramappa Chettiar v. Ekambara Padayachi’ which relat- 
ed to a claim petition, Venkatasubba Rao, J., overruled the con- 
tention that the restoration of a claim petition which was dis- 
missed for default cannot be made, because under Order 21, 
Rule 63 the claimant has a right of suit. The contrary view 
that proceedings under Rules 97 or 100 are not proceedings in 
execution but are independent original matters in the nature of 
suits and that therefore Order 9 applies to such applications by 
force of section 141 is held in the following cases among others:— 
Sheonandan Chowdhury v. Debi Lal Chowdhury’ and Satya 
Narayan Lall v. Govind Sahay.’ In our opinion the claim 
which is put forward by a stranger to a decree in order to 
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avail himself of the summary remedy given to him by Rule 100 
for recovery of possession of immovable property from which 
he has been dispossessed is an original matter in the nature of 
a suit and it cannot by any stretch of language be considered 
to be a proceeding in execution of a decree. We need scarcely 
add that the enumeration of original matters in the nature of 
suits which are mentioned in their Lordships’ judgment in 
Thakur Prasad v. Fakir-ullak' and on which the petitioner’s 
Advocate laid stress are merely illustrative as the language used 
by their Lordships clearly shows. As regards the second ques- 
tion, if Order 9 does not apply to proceedings under Rules 97 to 
100, then the dismissal of this application for default can be made 
only in the exercise of the Court’s inherent power to dismiss any 
application which prima facte is not prosecuted. If that is so, 
it is difficult to see why the Court should not equally have the 
inherent power to set aside an order of dismissal when it is shown 
that the non-appearance was due to no default on the part of 
the applicant but to some accident which prevented him from 
appearing. In such cases no further application for the same 
relief can be put in, and it will work, serious injustice if the 
Court can neither interfere under Order 9, Rule 9 or under 
the inherent power to set aside the order of dismissal which 
the Court would not have made if at that time it had been aware 
of the real facts of the case. In support of the view that the 
Court has such inherent power and that it is bound to exercise 
it where the interests of justice requires it to do so, we may 
refer to the case in Bholu v. Ram Lal?’ which follows the 
decision of the Privy Council in Bakhsh Singh v. Habib Shah" 
already referred to. But there are observations in some other 
cases which imply that the Court has no such inherent power. 
Even as regards applications for execution of a decree which 
for no default of the applicant is dismissed for non-appearance, 
the mere ground that a fresh application for execution is com- 
petent should not be held to be a sufficient ground for holding 
that the Court cannot restore the application so dismissed in 
the exercise of its inherent power, when the interests of justice 
render stich order necessary. A fresh application, though per- 
mitted by law, may be of no use, because it may be barred by 
limitation either under the Limitation Act or under section 48, 
Civil Procedure Code. It seems to us that the conflict of autho- 
rity which exists on the questions arising in this case cannot 
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but prove embarrassing to the litigants and the Courts, and that 
it is eminently desirable to have an authoritative ruling of a 
Full Bench on those questions. We therefore refer to a Full 
Bench the following questions :— 

(1) Does Order 9 of the Civil Procedure Code apply to 
proceedings instituted under Rules 97 or 100 of Order 21? 

(2) If the above question is answered in the negative, has 
the Court an inherent power to set aside the order of dismissal 
for default or an order passed ar parte against the respondent in 
those applications on sufficient cause being shown? 


P. R. Srinivasa Aiyangar and P. N. Appusami Atyar for 
petitioner. 

S. Krishnaswami Aiyangar for respondent. 

The Court expressed the following 

Opinion. Wallace, J—The two questions referred for the 
decision of the Full Bench are: 

(1) Does Order 9 of the Civil Procedure Code apply to 
proceedings instituted under Rules 97 or 100 of Order 21? 

(2) If the above question is answered in the negative, 
has the Court an inherent power to set aside the order of dis- 
missal for default or an order passed dx parte against the res- 
pondent in those applications on sufficient cause being shown? 


As to the first question, it is not contested that Order 9 
does not apply to proceedings in execution except such as involve 
the determination of any question under section 47, in which case - 
the orders thereon would amount to decrees (see Subbiah 
Naicker v. Ramanathan Chettiar and Kailash Chandra Tarap- 
dar v. Gopal Chandra Poddar'*—decisions which have been fol- 
lowed in this Court in Kaltakkal v. Palani Koundan*® and Nara- 
yatan Chettiar v. Muthu Chettiar) and the argument at the bar 
has settled round the question whether proceedings under Rr. 97 
and 100 of Order 21 are proceedings in execution at all. If they 
are proceedings in execution, it must also be admitted that there 
is a certain amount of overlapping in the Code, since cases might 
arise in which the proceedings would, on the face of them, come 
both under section 47 and under Rules 97 or 100; for example, 
cases of obstruction to delivery to the decree-holder under R. 97 
by a judgment-debtor or some other party to the suit at his 
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instigation, or cases of some other party to the suit than the 
judgment-debtor being dispossessed under Rule 100 by the de- 
cree-holder or the auction-purchaser. Such cases will come both 
under section 47 and under Rules 97 or 100 and a different pro- 
cedure would be adopted according to the category in which the 
Court placed the proceedings. Presumably in a case of such 
conflict, the main section 47 would prevail over the rules in the 
First Schedule, and if so, the orders passed in the proceedings 
would be decrees and Order 9 would apply. The fact of such 
overlapping is not to,my mind a sufficient reason in itself on 
which to decide that orders under Rules 97 and 100 are not 
proceedings in execution. 


The more general question is whether Order 9 applies to 
proceedings under Rules 97 and 100, and the answer to that 
really depends on the question whether such proceedings arc 
proceedings in execution. There is no definition of “execution” 
in the Code and the only guide we have as to what the Legis- 
lature intended that word to cover is the contents of Order 21, 
which is headed “Execution of Decrees and Orders.” Rules 97 
and 100 come under that heading. Prima facie then the Legis- 
lature intended that proceedings under these rules should be 
regarded as included under the word “execution.” 


The respondent in the Civil Revision Petition from which 
this reference arises contends that execution comes to an end 
when the decree is satisfied, and that, when the decree is not 
for possession and the decree-holder has obtained his money by 
the Court-sale, it is improper to hold that any question of pos- 
session is a matter of the execution of the decree. He points 
out that a proceeding under Rule 97 or Rule 100 may not be 
at all between the parties to the suit; for example, it may be 
between a stranger auction-purchaser at the Court-sale and a 
stranger obstructing in one case or dispossessed in the other. 
He argues that it would be an anomaly to regard proceedings be- 
tween two strangers to the suit as proceedings in execution of 
the decree in the suit. There is a great deal of force in this 
contention and it has weighed with the referring Judges, ‘of 
whom I was one. Nevertheless, on further consideration, I am 
constrained to hold that it does not outweigh the inference from 
the inclusion of these proceedings in the order relating to the 
execution of decrees and orders. It does not seem reasonable to 
hold that the Legislature intended us to draw, so to speak, a 
dividing line after Rule 96 and say that all rules below this line 
do not relate to execution. In fact, as already indicated, they 
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may in certain cases relate so closely to execution that they would ~- 
properly fall to be decided under section 47. The Legislature 
was clearly not prepared to draw the distinction which the res- 
pondent seeks to make. For example, Rule 100 covers both the 
case of dispossession by the holder of a decree for possession 
and dispossession by an auction-purchaser of property sold in 
execution of a decree. The first dispossession is clearly in the 
course of execution of the decree for possession and there is no 
hint that the Legislature intended that the second dispossession 
should not equally be regarded as in execution. Otherwise, we 
will have to suppose that the Legislature intended us to draw 
the dividing line right through Rule 100 itself. Similarly 
Rule 97 covers the case of obstruction to the holder of a decree 
for possession, and the dividing line will have to be drawn 
through it also. Proceedings under Rules 97 and 100 follow 
as sequelae on the execution of the decree (using the word 
“execution” in its stricter sense) and on the Court sale, and the 
Legislature has enacted that such proceedings shall be regard- 
ed in law as part of the execution proceedings. There is really 
very little more to be said on this part of the case. It may be 
noted also, however, that an application under Rule 97 or 
Rule 100 must be put in to the executing Court, which may 
or may not be the Court before which the suit for possession 
would fall to be tried. This point has to be decided not so 
much on any general theory as to what execution may be or 


may include but on what the Legislature has laid down that it 
shall include. 


If it is an execution proceeding, then section 141, on which 
the respondent relies, will not avail. It is argued that section 141 
will apply to all execution proceedings which are not applica- 
tions for execution, but I think it is a distinction without a 
difference. An application under the execution Order 21 will 
ex facie be an application for execution.. Besides this, the 
general trend of authority which has interpreted the leading 
Privy Council case on this section or rather on the old section 647 
corresponding, namely, Thakur Prasad v. Fakir-ullah,’ is against 
the idea that section 141 applies to execution proceedings at 
all. The Privy Council laid down that the old section 647 was 
intended to exclude from its purview the whole of the old 
Chapter XIX which is devoted to the procedure in execution. 
The old Chapter XIX is now Order 21, and both Rules 97 and 
100 were in Chapter XIX as sections 328 and 332. With this 
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Privy Council decision before them, the framers of the amend- 
ed Code made no substantial change in the general wording of 
section 647 beyond omitting the explanation, which was unneces- 
sary in view of the Privy Council decision, and re-enacting 
section 647 as the present section 141. 

Of the many cases and rulings cited at the bar, not many are 
of assistance. The state of the law in the Calcutta and Patna 
High Courts was for some time uncertain and rulings on either 
side may be and have been cited from both Courts. But the 
Full Bench in Katlash Chandra Tarapdar v. Gopal Chandra 
Poddar ™ has finally settled the law for the Calcutta High Court 
and that ruling is against the respondent. In Patna, Sheo- 
nandan Chowdhury v. Debi Lal Chowdhury® and Satya Nara- 
yan Lall v. Govind Sahay* are in favour of the respondent’s 
view, but the Full Bench in Bhubaneswar Prasad Sigh v. 
Tslakdhari Lall” which interprets the Privy Council case as 
covering all proceedings in execution, is entirely against him. 
So that both the High Courts of Patna and Calcutta have 
decided against the respondent’s view. 

It is therefore obvious that section 141 does not apply to 
such proceedings under Order 21 as are not also proceedings 
under section 47. Therefore on the first question the answer 
is that Order 9 does not apply to such proceedings under Rule 
97 or 100 as do not also fall within section 47. 

As to the second question, that is, the Court’s inherent 
power to set aside the order, the respondent urges that the 
“Court must have inherent power to set aside its own order of 
dismissal for default. The contention is that, where the Court 
is not restricted by the sections of the Code, it has inherent 
power to do anything in the name of justice. Such a contention 
in substance is that the Civil Procedure Code is not a Code 
conferring powers on a Court but is a Code restricting and 
delimiting its unlimited powers. To such a view we cannot 
subscribe. It would allow the Court to do any act whatever 
provided there was no provision in law directly prohibiting that 
act being done and would in effect put the Court above the 
written law altogether. The ordinary Civil Court derives its 
powers from the Civil Procedure Code and other statutes and 
possesses only such powers as are therein conferred. The in- 
herent power, so far as it exists, is itself a"matter of statute (see 
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section 151 of the Civil Procedure Code). It has been held 
by a Full Bench in Neelaveni v. Narayana Reddi that, in the 
case of setting aside ex parte decrees, the Court has no in- 
herent power and can only act under Order 9, Rule 13. It 
would be surprising if, in the matter of execution, the Court has 
inherent powers which it does not possess in the case of a suit. 
The resort to inherent powers may be justified in a case of 
gross injustice where the party has no other remedy. But 
here the party has his remedy by way of suit. This is the 
principle which has been adopted in several cases in this Court. 
See Kaltakkal v. Palani Kotundan,? Narayanan Chettiar v. Muthe 
Chetiar’* and Vemareddi Ramaeraghavareddi v. Rajah of 
Venkatagiri” In Ramappa Chettiar v. Ekambara Padayachi 
a single Judge of this Court has ruled that a Court has in- 
herent power to restore a claim petition under Rule 58 dismissed 
for default but no authority has been cited or dealt with on 
the point. On full consideration and giving weight to the 
matters set out in the order of reference, I think we should not 
he justified in laying down any general principle that 
an ordinary Civil Court has inherent power to set 
aside its own order and to interfere in any case in 
which it thinks a failure of justice has occurred when the 
aggrieved party has another remedy by which it can be set 
aside, even though the remedy is not as summary or as cheap. 
As a matter of fact the respondent might have come forward 
at the earlier stages of the execution proceedings, for example, 
when the property was attached, and did not choose to do so 
but waited until the final proceedings for delivery were going 
on, and then failed to appear and prosecute his case. 

I therefore would answer both the points referred to the 
Full Bench in the negative. 

Beasley, J—I agree. 

Madhavan Nair, J—I agree. 

Wallace, J.—This opinion will be sent back to the Division 
Bench of which I shall be a member. The matter of costs 
will be decided then. 


N.S. Reference answered in the negative. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
[Ordinary Original Civil Jurisdiction. ] 
PRESENT :—MR. JUSTICE ICUMARASWAMI SASTRI. 


Akarappu Venkanna and others ‘.. Plaintiffs* 
v. 
Akarappu Chennayya and others .. Defendants. 


Provmcial Insolvency Act (V of 19%W)—Disirul Court of Secundera- 
bad—loreign Court or Court in British India—Adsudwation by that Court 
of a person as utsolvent—If puts am end to excculion procecdings againss 
lum in Bruish India 


The District Court of Secunderabad 1s a foreign Court aud nor a 
Court in Brush India for the purpose of the Provincial Insolvency Act 
aud, consequently, the adjudication of a person as insolyent by that Conrt 
does not put an end to all execution proceedings against him m Bnitish 
India. 

S. Doraiswams Atyar for A. K. Ramachandra Atyar for 
plaintiff decree-holders in C.S. No. 510 of 1926. 

V. V. Srinivasa Atyangar for 1st defendant in C.S. No. 420 
of 1922. 

T. Ramachandra Rao for A. Venkatasubba Rao for Official 
Receiver. 

T. G. Raghavachari for plaintiff in C.S. No. 420 of 1922. 

V. Radhakrishnayya for 2nd defendant in C.S. No. 420 
of 1922. 

O. P. Srinivasan for 4th defendant in C.S. No. 420 of 
1922. 

The Court delivered the following 

JuocmenT.—These applications arise out of a preliminary 
decree passed in C. S. No. 420 of 1922, a compromise subse- 
quent to the preliminary decree between the parties to the suit, 
and an order by me on an application to confirm the compro- 
mise. 

‘The facts are shortly these: C.S. No. 420 of 1922 was filed 
in this Court for partition of the joint family properties belong- 
ing to the Akarappu family. A preliminary decree was passed 
on the Sth December, 1922. On the 25th February, 1926, the 
decree-holder in C.S. No. 510 of 1926 on the file of the Bombay 
High Court, who had got a decree against the plaintiffs in C.S. 
No. 420 of 1922, applied for an attachment of the preliminary 
decree. The decree of the Bombay High Court is dated 15th 
June, 1926, and is for Rs. 53,230-9-0. The execution applica- 
tion was transferred to this Court by an order, dated 22nd Nov- 


*C'S. No 420 of 1922, C S. No 510 of 1926 23rd April, 1929, 
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ember, 1926. On the 20th December, 1926, execution was 
applied for in this Court by the decree-holder in the Bombay 
suit and the preliminary decree of this Court was attached. On 
the 5th July, 1928, a compromise was entered into between 
the plaintiffs and the defendants in C.S. No. 420 of 1922. which 
is embodied in a stamped document, dated 10th August, 1928. 
An application was made in C.S. No. 420 of 1922 for a decree 
in terms of the compromise, and it came on before me on the 
21st September, 1928. The attaching creditor in C.S. No. 510 
of 1926 (Bombay High Court) appeared before me and ob- 
iected to the compromise being made a decree as he had attach- 
ed the preliminary decree. I went through the whole matter 
in my order, datdd 21st September, 1928, and stated that a 
final decree would not be passed unless the amount payable to 
the attaching creditor was paid into it and dealt with in the 
manner which I directed. As there is some question as to the 
nature of my order, I may state at once that what I have done 
and what the order says is that, if the parties want me to pass 
a final decree in terms of the compromise, thal can only be done 
on the condition that the attaching creditor who opposes the 
application is paid, and in the last portion of my order this is 
what I say: “That the further hearing of this application for 
passing a final decree herein in terms of the said compromise 
do -stand adjourned until after the defendants 1 and 2 herein 
pay the said amount into Court as directed in paragraph 1 
above.” This amount was not paid as directed. There was an 
appeal filed against the order and stay obtained, which stay was 
subsequently discharged, but the appeal is-still pending. The con- 
tention for the appellants there seems to be that I should have 
passed an unconditional order irrespective of the attachment 
and any rights of the Bombay creditor thereon, That is a 
matter which the Appellate Court has to dispose of. After 
the order which I passed the plaintiff in C.S. No. 420 of 1922 
was adjudicated an insolvent on the 15th October, 1928, by the 
District Judge of Secunderabad. On the 28th of August, 1928, 
the Master made an order continuing the attachment, and the 
attachment is still pending. 


There are three applications filed by the Bombay attach- 
ing-creditor. The first,application contains a number of alter- 
native prayers. Prayer (a) is to direct the defendants in C.S. 
No. 420 of 1922 to pay into Court a sum of Rs. 63,407-40; 
prayer (b) in the alternative, why leave should not be granted 
to the applicant to execute the order, dated the 21st of September, 


LVI] THE MADRAS LAW JOURNAL?REPORTS. 395 


1928, passed on the application of the defendants in C.S. No. 420 
of 1922; prayer (c) in the alternative, why the compromise en- 
tered into between the plaintiffs and the defendants in C.S. 
No. 420 of 1922 should not be made a decree of Court and 
why liberty should not he granted to the applicant to execute 
the said decree; prayer (d) in the alternative, why leave should 
not be given to the applicant to execute the terms contained in 
paragraph 8 of the preliminary decree. There are two other 
applications for continuing the attachment. 


I shall deal with the first application and the alternative 
clauses therein contained. It seems to me to he clear from the 
order which I passed on the application to pass a final decree 
on the 21st September, 1928, which I have already set out, that 
no decreé has been passed in terms of the compromise. All that 
I said was that, if certain payments were made as directed by 
me which would remove the obstacle raised by the attachment, 
I would then pass a final decree in terms of the compromise 
because, if the attaching-creditor is paid, there will be no ques- 
tion of objection to the passing of the final decree. That sum 
has not been paid and, therefore, matters stand thus: There 
has been a preliminary decree passed by the Court; there is no 
final decree; an application to pass a final decree was made 
and granted on certain terms which terms have not been com- 
plied with and there is an appeal from my order which is pend- 
ing in the Appellate Court. Under these circumstances, it seems 
to me difficult to see how I can pass orders on the first three 
alternative reliefs claimed. They can only arise on the footing 
that there has been a final decree passed on the compromise. 


So far as the attachment is concerned, the question is whe- 
ther I should continue the attachment, and here I have to deal 
with the contention of the Official Receiver of Secunderabad, 
who appears by Mr. Ramachandra Rao. He has asked to be 
made a party to these proceedings and I directed him to be 
made a party as I found it difficult to see how I could dispose 
of this matter without hearing the objections which the Official 
Receiver had. His contention shortly is that under the terms 
of the Provincial Insolvency Act which is extended to Secun- 
derabad and governs the District Court of Secunderabad, the 
plaintiff in C.S. No. 420 of 1922 havin 'Been adjudicated an 
insolvent, the attachment by the plaintiff in the Bombay Court 
of the decree of this Court fails. For the plaintiff in the Bom- 
bay Court it is contended that the Secunderabad Court is a 
foreign Court and that the effect of an adjudication in Secun- 
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derabad does not affect the attachment of any rights in British 
India. So far as the Secunderabad District Court is concerned, 
there can be little doubt that the territories within the juris- 
diction of the Secunderabad District Court are not British India; 
these are territories which have been ceded by the Nizam to 
the British Government under treaty. I may in this connection 
refer to Lee Warner’s “Protected Princes of India,” Chap. XII, 
pages 331 to 342 as to the way in which Secunderabad came to be 
under British control. The District Court has been established 
in Secunderabad under the Foreign Jurisdiction Act, 1890, of the 
Imperial Parliament. Under this Act, notifications have been 
issued by the Order of Council, dated 11th June, 1902, and 4th 
February, 1904, which are to be found in Macpherson’s “British 
Enactments in Force in Native States,” Vol. VI, page 23, and 
Vol. I, page 252 respectively, and the District Court of Secundera- 
bad constituted. That Secunderabad is foreign territory is clear. 
I may in this connection refer to Hossain Ali Mirza v. Abid Ali 
Mirza’ Reference has been made to section 2, clause (5), sec- 
tion 10 and sections 43 to 45 of the Code of Civil Procedure, and 
then it is argued from those sections that the Secunderabad Court 
is not a foreign Court. But, as pointed out in Vwtcan Iron 
Works v. Bisimumbhur Prosad,* the fact that the Code for certain 
purposes defines a ‘Foreign Court’ would not make that definition 
applicable in the case of all enactments. There is nothing in the 
Provincial Insolvency Act as regards the definition of a Toreigu 
Court.’ No doubt, for purposes of execution or sending pro- 
cesses, the Governor-General in Council has made provision in 
the Civil Procedure Code, but it is only for those purposes. 
So far as insolvency is concerned, there is nothing in the Pro- 
vincial Insolyency Act which says that the Court in Secundera- 
bad which is out of British India is a Court in British India. 
I do not think the Imperial Legislature has any power to legis- 
late with regard to territories outside British India. ‘British 
India’ is defined both in the General Clauses Act of 1868 and 
the General Clauses Act of 1897. It seems to me that the, very 
notifications which constituted the District Court of Secundera- 
bad negative the idea that it is a Court in British India. These 


-are Courts established outside British India in pursuance of 


powers conferred by the Foreign Jurisdiction Act, but these 
Courts, though constituted by the Governor-General in Council, 
are really Courts in Native States. I may refer in this con- 
nection to The Secretary of State for Foreign Affairs v. Charles- 





1 (1893) T.L.R. 21 C 177 2. (1908) T.L.R. 36 C 233. 
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worth, Pilling & Co. and Carew, Ex partet I am of opinion 
that the District Court of Secunderabad is a foreign Court. 

The position, therefore, is that the plaintiff in C.S. No. 420 
of 1922 was adjudicated a bankrupt in a foreign Court. I 
do not think that such adjudication will put an end to all execu- 
tion proceedings against the person adjudicated there, in Bri- 
tish India. So far as British India is concerned, the Official 
Assignee takes the properties subject to all the equities. I may 
in this connection refer to Ex parte Holthausen. In re Scheibler” 
and Galbraith v. Grimshaw.’ It is stated that there is some 
difference as regards the effect of attachments in British India 
and English Courts, but I do not think that that makes much 
difference, the principle on which the cases are decided being 
that the trustee in bankruptcy or Official Receiver in a foreign 
Court cannot take advantage of the provisions of law applicable 
to Courts in British India as regards the ante-dating. I am, 
therefore, unable to agree with the contention of the Official 
Receiver of Secunderabad that, because of the insolvency in 
Secunderabad, I ought not to continue the attachment and grant 
the prayers in the two applications continuing the attachment. 

I may state that, as regards the execution of the prelimi- 
nary decree, Mr. Doraiswami Aiyar for the plaintiff wants only 
general leave to execute the preliminary decree and says that 
he does not press for execution of clause (8), which is spe- 
cifically stated in the summons. The order, therefore, on these 
applications is that the attachment of the preliminary decree 
will continue until further orders of this Court and that leave 
is given to the Bombay decree-holder to execute the preliminary 
decree. I decide nothing further as to the reliefs he may claim 
in that execution or the form which the application may take. 

As regards the costs of these applications, I direct the taxed 
costs of all parties to come out of the moneys which are paid 
into Court under the preliminary decree; the Official Receiyer 
of Secunderabad will be at liberty to take his costs out of any 
estate which may be in Secunderabad. 


N.S. Attachment continued. 
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IN THI: HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT:—MnR. JuSTICE WALLER AND MR. JUSTICE ANAN- 
TAKRISHNA ATYAR. 
Anumanchi Ramanayya .. Appellant® (2nd respond- 
ent in S.A. No. 1506 of 1928) 
v. 
Thubati Kotayya and another .. Respondents (Appellant 
and 1st respondent tr do.). 


Letters Patent, cl (15) (as amnended)—Tudgment of a single Julge of 
the High Court in Second Appeal—Refusal by that litdge to grant leave to 
appeal frown that yudgmeimnt—Order of refusal, if appealable 

No appeal lics, under clause (15) of the Letters Patent, against the refusal 
of a single Judge of the High Court to grant leave to appeal fiom the 
judgment passed by him m a Second Appeal 


Appeal under clause 15 of the Letters Patent against the 
order of the Honourable Mr. Justice Venkatasubha Rao, dated 
27th Febtuary, 1929, and passed in the motion of Mr. Ch. 
Raghava Rao, Advocate for the appellant herein, refusing to 
grant leave to file a Letters Patent Appeal against the judgment 
delivered in Second Appeal No. 1506 of 1928 on the file of the 
High Court (A S. No 261 of 1928 on the file of the District 
Court of Guntur—O.S. No. 605 of 1928 on the file of the Court 
of the District Munsif of Narasaraopet). 


Ch. Raghava Rao for appellant. 


P Venkataramana Rao, A. Lakshmayya and D. Kriskna- 
swami for respondents. 


The judgment of the Court was delivered by 


Anantakrishna Aivar, J—This is an appeal purporting to 
have been preferred under section 15 of the Letters Patent 
against the refusal by a learned Judge of this Court of leave to 
appeal from the judgment passed by him in a Second Appeal. 

A preliminary objection is taken by Mr. Venkataramana 
Rao, the learned Advocate who appeared for the respondent, that 
no appeal lies from such orders of refusal of leave to appeal. 

Clause (15) of the Letters Patent of this High Court 
was recently amended on 3rd November, 1927 and on 12th 
December, 1928. The effect of these amendments is to declare 
that no appeal shall lie to the High Court from the judgment 
passed in the exercise of appellate jurisdiction in respect of a 
decree or order made in the exercise of appellate jurisdiction by 
a Court subject to the superintendence of the High Court (and 





*L.P,A. No, 38 of 1929, 30th April, 1929, 
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not being an order made ın the exercise of a revisional jurisdic- 
tion or in the exercise of criminal jurisdiction) of one Judge 
of the High Court, or of one Judge of any Division Court 
pursuant to section 108 of the Government of India Act, made 
on or after Ist February, 1929, unless the Judge who passed 
the judgment declares that the case is a fit one for appeal. The 
second appeal in question was heard by the learned Judge after 
Ist February, 1929, and the learned Judge when moved by the 
present appellant has declined to grant leave to appeal under 
clause (15) of the Letters Patent. The appellant has preferred 
this appeal against the said refusal by the learned Judge to 
grant leave to appeal. The question is whether this appeal is 
maintainable. an 
As remarked by the Privy Council in Minakshi Nadu v. 
Subramanya Sastri, “it is not to be assumed that there is a 
right of appeal in every matter which comes under, the consi- 
deration of a Judge; such right must be given by the enacted 
law or equivalent authority’. The Privy Council made a simi- 
lar observation in the case reported in Mayor, etc., of Montreal v. 
Brown and Springle® “The rule of law in this country is that an 
appeal does not lie unless given by express legislative enactment.” 
See also Lane v. Esdaile® per Lord Halsbury, L.C. That being so, 
the appellant must point out the provision of law under which he 
claims this right of appeal. The rule would apply with equal, 
if not with greater force, when it is sought to prefer appeal 
against the decision of one learned Judge of a Court to a Divi- 
sion Court of that Court. Under section 108 of the Govern- 
ment of India Act, the Chief Justice shall determine what 
Judge in each case is to sit alone and what Judges of the Court 
are to constitute the several Division Courts. The decision pass- 
ed by such Judge or Division Court would be final unless a right 
of appeal be specifically given. Clause (15) of the Letters Patent 
is the only provision which has been brought to our notice, and 
it is under that clause that the present Letters Patent Appeal 
has been preferred. Ona reading of clause (15) as amended, it 
is clear to us that no appeal would lie to the High Court from 
a judgment passed by one Judge of the High Court in second 
appeal after lst February, 1929. No further appeal to the 
High Court is available except where the Judge who passed the 
judgment declares that the case is a fit one for appeal. 
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When a right of appeal is given subject to any condition, 
it is clear that the said condition should be strictly complied 
with before the right of appeal could be taken advantage of. 
As stated in Maxwell’s Interpretation of Statutes, Ch. ALI, 
section 3, “Where it was provided that -no appeal should be 
entertained unless certain rules were complied with, the neglect 


‘of the statutory requisites would obviously- be fatal’. 


Mr. Raghava Rao, the learned Advocate for the appellant, 
argues, however, that what clause (15) prohibits is only an appeal 
from the judgment of one learned: Judge on the merits of a 
second eppeal, and that the clause does not ‘prohibit a right 
of appeal from the refusal of one learned Judge to declare that, 
the case is a fit one for appeal; in the case of ‘such refusal, 
he argues, there is right of appeal, and if the Appellate Bench 
also agrees with the learned Judge on the question that the 
case is not a fit one for appeal, then only is there an end of 
right of appeal. In other words, if we understood his conten- 


tion correctly, he argues that while there is no ‘right of appeal 


against the judgment passed on the merits in the second appeal, 
there is a right of appeal from the refusal in such a case to 
grant leave and’ the Appellate Bench sliould ‘decide, as best as 
it could, ‘whether the refusal to grant leave to appeal was 
right or not. He did not hide from us the fact that the 
Appellate Bench may have for this purpose te go into the merits 
of the case itself ‘to such extent as it thought necessary. 


He also argued that the question now is not in respect of 


a decree or order made in the exercise of appellate juris- 


diction by a Court subject to the superintendence of the High 
Court, but that it is with reference to a judgment passed by 
the High Court itself, and that the restrictions referred to 
in clause (15) do not apply to a judgment of the High Court. , 
© We are clear that the arguments of the learned Advocate 
for the appellant are- untenable and that the als appeal is 
‘not maintainable. 


`The practice of providing a right of appeal subject to 


conditions, though comparatively new to India, has been prevail- 


ing for a long time in England; sometimes leave of the Judge 
who decided the case or of the’Couft is made the condition pre- 
cedent for the entertainment of ah appeal; in other cases leave 
of either a Judge or the Court on the one hand or of the Court of 
Appeal on the other is made a condition precedent. An instance 
of the former is furnished by section 45 of the Judicature Act 
of 1873, and an instance of the latter is furnished by the Judi- 
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cature Act of 1894, section 1 (5). In India we have got an 
instance furnished by scction 75, clause (3) of the Provincial 
Insolvency Act where a right of appeal to the High Court 
is given on obtaining leave of the District Court or of the 
High Court in respect of certain orders mentioned therein. 


English Courts had to consider the very question raised 
in this appeal before us, namely, whether there is any right of 
appeal from the refusal of a Judge to grant leave to appeal. 


In Kay v. Briggs* the Court of Appeal held: 


‘Where a Divisional Court has refused special leave to appeal, under 
section 45 of the Judicature Act, 1873, from their decision given ın an appeal 
from a County Court, the Court of Appeal has uo jurisdiction to hear an 
appeal from such refusal.’’ 


The following passage occurs in the judgment of Lord 
Esher, M.R :— 


‘If this Court could overrule the discretion given by that section to 
Divisional Courts, the practical effect would be to allow an appeal here in 
every case, because the facts of each case would be brought before us in order 
to enable us to decide whether or not we ought to overrule that discretion. 
I think that the real meaning of section 45 1s to confine the power to give 
leave to appeal absolutely to the Divisional Courts I am of opinion, there- 
fore, that we have no jurisdiction to interfere with the exercise of their 
discretion ’? 


Fry, L.J., observes as follows in the same case:— 


“If an appeal from the refusal of the Divisional Court to grant leave 
lo appeal could be brought to this Court, our order would not satisfy the 
only contingency upon which the section provides that fhe decision of the 


Divisional Court shall not be final, because special leave to appcal would” 


be given, nol by the Divisional Court, but by this Court. The decision of 
the Divisional Court would cease to be final, although the contingency 
remained unsatisfied.’’ 


In Lane v. Esdaile® the House of Lords decided that 


“No appeal lies to thus House from a refusal of the Court of Appeal 
to grant special leave to appeal from a judgment of the High Court.. . 
Such a refusal ıs not an order or judgment of the Court of Appeal with- 
in the meaning of scction 3 of the Appellate Jurisdiction Act, 1876.’? 


At page 215 Lord Herschell observed as follows :— 


“lf the contention of the appellants were well founded I think it 
would follow that under this section 45 (of the Judicature Act of 1873) 
there could be an appeal to the Court of Appeal from a refusal by the 
Divisional Court, and an appeal again from the Court of Appeal to this 
House, so that every County Court case might be brought up to this Honse 
upon the question whether an appeal should be allowed or uot.’’ 


Lord Field remarked at page 216: 


‘Tt seems to me that if your Lordships were to say now ‘We, will 
give leave? and the Court of Appeal must enforce that, it would be 
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imposing upon them the duly of giving a leave, as their Icaye, which they 
in their own judgment think ought not to be given.” 


` We may refer to one more case, Ex parte Stevenson,’ where 


“A Judge at Chambers having refused to grant leave under Sch. II, 
clause (26) (a) of the Housing of the Working Classes Act, 1890, the Divi- 
sional Court held that no appeal lay to them from his decision. The 
Court of Appeal held that no appeal lay.’’ 


Lord Esher, M.R., at page 611 laid down the law in the 
following words: 


“I am, on principle and on consideration of the authorities that have 
been cited, prepared to lay down the proposition that, wherever power 18 
given to a legal authority to grant or refuse leave to appeal, the decision 
of that authority 1s, from the very nature of the thing, final and conclusive 
and without appeal, unless an appeal from it ıs expressly given. . . : 
The very nature of the thing really concludes the question; for, if, where 
a legal authority has power to decide whether leave to appeal shall be 
given or refused, there can be an appeal from that decision, the result 18 
an absurdity, and the provision is made of no effect. If the contention for 
the claimant be correct, it would follow that the case might be taken from 
one Court to another till ıt reached the House of Lords on the question 
whether there should be leave to appeal. That cannot be so. For these 
reasons, I think the appeal must be dismissed.’’ 


Fry, L.J., gives some other reasons in support of the same 
position at page 612: 


‘‘Is the order granting or refusing leave to appeal, subject to appeal? 
In my opinion it is not. I do not come to that conclusion on the ground 
that the word ‘order,’ is not properly applicable to it; but from the nature 
of the thing and’ thé object of the legislature iri imposing this fetter on 
appeals. The object clearly was to prevent frivolous and needless appeals. 
lf, from an order refusing leave to appeal, there may be an appcal, the 
result will be that, in attempting to prevent necdless and frivolous appeals, 
the legislature will have introduced a new scries of appeals with)‘regard 
to the leave to appeal...... lt appears to me thal that would be an absurd 
result in the case of a provision the object of which is to prevent frivolous 
aud needless appeals. Therefore, from the very nature of the thing the 
decisicn of the Court which has the power of giving leave to appeal 1s, 
in my opinion, final.’? 


It is perhaps useful to quote one or two sentences from the 
judgment of Lopes, L.J., at page 612: 

‘Where an appeal is given that ıs made subject to the lcave of the 
Court or a Judge, or any other legal authority, I think that the granting or 
tefusal of leave by such Court, or Judge, or other legal authority, is final 
and unappealable The object of making appeals subject to leave is to 
prevent unuecessary and frivolous appeals. If on appeal were allowed 
from the granting or refusal of leave to appeal, the result would be that, 
instead of checking appeals, they might be multiplied to a most mischievous 
extent; for an appeal from the granting or refusal of leave might be 
carried from the Divisional Court to this Court, and from this Court to 
the House of Lords For these reasons I think that the preliminary 
objection must prevail. ”? 


5. (1892) 1 Q.B.D. 609. 
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It was argued that the order passed by the learned Judge 
refusing leave to appeal in this case should be taken to be a 
judgment within the meaning of the Letters Patent, and in 
support of that position certain decisions of this Court were 
cited to us (Tuljaram Row v Alagappa Chicttiar,® Sonachalam 
Pillai v. Kusmaravelu Chettiar,” The Official Assignee of Madras 
v. Ramalingappa® and Maharajah of Pittapuram v. Rama Rao’). 
Having regard to the decision of the House of Lords in Lane v. 
Esdaile,® already referred to, it is to say the least, very doubt- 
ful whether such an order refusing leave could be said to he a 
‘judgment’ for the purpose now under consideration, within the 
meaning of clause (15) of the Letters Patent. But we are clear, 
reading clause (15) as a whole, that the intention of the Legisla- 
ture is that a judgment passed by a single Judge in a second 
appeal after Ist February, 1929, is final and not appealable, 
and that an appeal could be entertained against the said judg- 
ment only if the Judge who decided the second appeal granted 
leave to appeal. This, to our mind, is clear from the provisions 
of clause (15) of the Letters Patent. The leamed Judge having 
in this case declined to grant leave to appeal, the judgment in 
second appeal is final. Whether the order refusing leave to 
appeal be a ‘judgment’ or not, it is clear that no leave to appeal 
that might be granted by a Division Court would satisfy the re- 
quirements of the clause which provides that an appeal would 
lie only when the Judge who heard the second appeal grants 
leave to appeal. The English cases fully support the above 
position. 

A decision of this Court reported in Madhava Atyar v. 
Muthia Chettiar, referred to by the learned Advocate for the 
respondents, supports this view, though we think that the grounds 
for holding that no appeal lies in the present case are probably 
stronger than the grounds mentioned in the case in Madhava 
Aivar v. Muthia Chettiar. 

For the above reasons we are clear that no appeal lies from 
the refusal of leave to appeal by a learned Judge from a 
judgment passed by him in a second appeal after.1st February, 
1929, under the amended clause (15),of the Letters Patent, and 
we dismiss the appeal with costs of the lst respondent 
(plaintiff). 





N.S. i Appeal dismissed. 
3. (1891) A.C. 210. 6 (1910) T.L.R. 35 M 1:21 MLJ.1 (FB). 
7. (1923) I.L.R. 47 M. 316: 46 M.L.J. 138, 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
[Ordinary Original Civil Jurisdiction. ] 
PRESENT :—MR. JUSTICE VENKATASUBBA RAO. 


Babu alias Govitiddoss Krishnadoss .. Plaintiff* 
on, 
Gokuldoss Govardhandoss and others .. Defendants. 


Partnership —Paitner of—Death of a—Survivuig partner’s rights and 
duties on—Debts contracied and alenutions made by surviwng partner— 
Binding nature of, on representatives of deceased partner—Conditions— 
English Law—Law under Comracdt Act, 

On the death of a partner of a firm, leaving an infant representative, 
it is the duty of the surviving partner to wind up the dissolved partnership 
and for that purpose, if necessary, he is entitled to carry on and continue the 
business. He is under a duty to realise the assets, fulfil the existing obliga- 
tions, pay off the debts and ascertain the catent of the surplus property 
remaining, that becomes divisible between the partners The infant repre- 
sentative of the deceased partner and the surviving partner would he the 
joint owners of that residue, and the proportion of their shares would 
depend upon the state of the account between the partners iter se 

Under the Indian Law, as under the English, the surviving partner has 
thus a right to dispose of the properties of the dissolved firm for purposes 
connected with the winding up of that firm; but if the alienation 1s not 
for such a purpose, the purchaser acquircs, nevertheless, an indefeasible 
title, provided there are circumstances justifying a reasonable belief that 
the act was done in furtherance of the winding up; otherwise, he is not 
protected. Therefore, if the case of a secured creditor does not fall within 
this rule, his right must give way to the supenor claim of the deceased 
partner’s representative. A fortiori, the share of the deceased partner is 
not liable to answer for the sums due to unsecured creditors of the new 
firm. A party dealing with the surviving partner cannot rely upon the 
latter’s apparent authority of surviving partner, if that party did not profess 
to deal with him as such partner. 


S. Duraiswami Aiyar and V. Balaraman for plaintiff. 

V. Radhakrishnaywa and K. Rajah Atyar for 3rd defendant. 

Sir C. P. Ramaswaimi Atyar instructed by Messrs. King and 
Partridge for 6th, 8th, 9th and 16th defendants. 

A. Krishnaswami Atyar and M. Subbaraya Atyar for 7th 
defendant. 

S: Jagadeesa.Aiyar for 11th to 15th defendants. 

The Court delivered the following 

JupcMENT.—By my preliminary judgment, dated the 2nd 
May, 1928,* I declared that the plaintiff was entitled to have an 


account taken of the affairs of the partnership as on the date of 
the death of his father, namely, the 13th August, 1908. After 








+C.S. No. 622 of 1923 30th April, 1929. 
*See 55 M.L.J. Reports 132. 


LVI] THE MADRAS LAW JOURNAL REPORTS. 405 


making that declaration, without forthwith referring the case 
to the Official Referee, I granted an adjournment at the request 
of the 6th defendant’s counsel, who wanted time to consider his 
position in regard to his filing an appeal from my judgment. I 
understand that no appeal has been filed and I am now asked 
to deal with certain questions of accountability arising between 
the parties. The plaintiff’s right would arise only if it be found 
that some amount is due to him; but all parties have desired 
me to first deal with these questions even hefore the accounts 
are taken. That means, of course, that the -parties believe that 
the accounts, if gone into, will disclose that a substantial sum 
is due to the plaintiff. It is on this hypothesis that I am now 
dealing with the questions raised. 


For ready reference, I reproduce a part of the pedigree set 
forth in my preliminary judgment. 


Muralilas, died 24th Govardhandas, died 
Apuil, 1907. Maiied 2h September, 1909. 
Yasodabai o1 Maited Kammulzai, 
Jessabai o1 Jessu. D.5. Died January, 
| 1926, 
l l | : 
Putlibai a/zas Kiishnadoss. Gokuldas, 1st Dwarakadas, 2nd 
Nanı or Nanu. Bom 16th May, defeadant. defendant. Born 
Maed 1884. Married Boin 6th Apııl, 12th November, 
Taldas. Rauhabei, 1885. Manied 1891. Died 14th 
4th defendant. Gangabai January, 1925. 
Md. Jamnabaı. 
ayokilshna, Baibu alras Ramdas, 31d 
, hel young Govindas, defendant. 
Boin 18th Boin 9th August, 
Novembei, 1907 1914. 
Plaintif. 


I have held that the partnership consisted of Muralidas, 
Govardhandas, Krishnadas and Gokuldas. Murali died in 1907, 
Krishnadas, the plaintiff’s father, in 1908 and Govardhan in 
1909. Gokuldas, the 1st defendant, became the surviving partner, 
who, without winding up the affairs of the dissolved firm, con- 
tinued the business employing its assets. This has given rise to 
the questions that have now been argued before me. 


_ There can be no doubt as regards the true legal position of 
Gokuldas as the surviving partner of the firm. The plaintiff was, 
at his father’s death, an infant about nine months old and, when 
Govardhan died, had not completed his second year. On him de- 
volved the interest of Krishnadas in the partnership. It was the 
duty of Gokul to have wound up the dissolved partnership and for 
that purpose, if necessary, he was entitled to carry on and con- 
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tinue the business. He was under a duty to realize the assets, ful- 
fil the existing obligations, pay off the debts and ascertain the 
extent of the surplus property remaining, that became divisible 
between the partners. The plaintiff and Gokul would be the 
joint owners of that residue and in what shares they owned it 
would depend upon the state of the account between the partners 
inier se. This is the course clearly indicated by the law and 
if this course had heen followed, rights of third parties would 
not have come into existence conflicting with the plaintiff’s rights 
and the surplus to the extent of his share would have been at his 
disposal. But, instead of following this course, Gokul (this is 
not disputed) continued and carried on the business—not with 
a view to wind it up and bring it to a speedy close—but con- 
ducted the trade as an ordinary trader would, incurring new 
obligations and entering into fresh transactions. An extensive 
business was carried on in this way for several years till Gokul- 
das failed in trade and was adjudged an insolvent in 1924, 
The assets of the partnership at the death of Krishnadas con- 
sisted inter alia of many items of valuable immoveable property 
worth some lakhs and Gokuldas, it is alleged, mortgaged several 
of them for debts borrowed in the course of the trade which 
he subsequently carried on for his own benefit. For the plain- 
tiff it is contended, that he is entitled to proceed against what 
was at the dissolution, the property of the firm and recover 
out of it, his share, when that is determined. The contention 
put forward is, that, under the law, the partnership property 
has first to be applied in discharge of the firm’s debts and when 
that is done and the surplus is ascertained, each of the partners 
has a right, which cannot be defeated, to receive his share out 
of the surplus assets. The plaintiff’s position may be thus 
stated: as the surviving partner Gokul had certain powers; those 
powers were in a sense plenary, that is to say, he could validly 
sell or mortgage the properties of the dissolved firm, provided 
(the proviso is important) the acts done were in the course of, 
or for the winding up of, the partnership. The plaintiff con- 
cedes that this rule is qualified to this extent, namely, that if 
third parties dealt with Gokul in the reasonable belief that a given 
sale or mortgage was necessary for the proper winding up, the 
title such third parties acquired would not be defeated, although 
in point of fact, there was absence of necessity, or the money 
raised was misapplied. The plaintiff contends that, if, after 
paving off partnership debts and after making duc provision în 
favour of transactions of the kind mentioned above, there re- 
mains a surplus, he is entitled as the representative of the deceas- 


, 
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ed partner, to proceed against that surplus, for recovering in 
specie, what may be found to be his share. To this, the answer 
of the Official Assignee is, that what is due to the plaintiff is a 
debt pure and simple due from Gokul, that the former can recover 
that debt out of the estate of Gokul, just in the same manner 
as any other creditor can. In other words, he contends that 
the plaintiff has no special rights over and above any ordinary 
creditor of Gokul and that he (the plaintiff) ranking as such 
creditor, is at liberty, if he chooses, to proye his debt in insol- 
vency and receive a dividend out of the bankrupt’s estate. This 
is the contention put forward on behalf of unsecured creditors 
by the Official Assignee. Then as regards secured creditors, 
(hey maintain that in law, the right of the surviving partner to 
deal with partnership property is, that of an unqualified owner 
and whatever right the plaintiff may have against Gokul, that 
right cannot defeat the interest created in the property by the 
latter in their favour. These are the points on which I am 
now asked to give my decision. This part of the case has been 
fully argued by Mr. S. Duraiswami Aiyar for the plaintiff and 
by Sir C. P. Ramaswami Aiyar, as well as the Advocate-General, 
for the defence. The contentions seem, in my opinion, to involve 
points which are fairly simple. 


At this point, I must mention that several cases were posted 
along with this in the Cause List, some of lhem being suits filed 
by certain secured creditors of Gokuldas. An application was 
made to me that they should be impleaded as parties to this action. 
On that application, I made on the 28th February, 1929 the 
following oo 

Orper.— “These various persons desire to be added as 
parties to C.S. No. 622 of 1923 which, I shall call, the main 
suit. 

Maharaja of Pittapuram, Plaintiff in C.S. No. 229 of 1924. 


Dewan Bahadur Govinddoss Chaturbujadoss, Plaintiff in 
C.S. No. 434 of 1923. 


Best and Company, Ltd., Plaintiff in C.S. No. 85 of 1924. 

Potti Narayanaswamy Chetty by legal representatives and 
Potti Ethirajulu Chetty, Plaintiffs 1 to 7 in C.S. No. 50 of 1927. 

Messrs Chathurbujadoss Khusaldoss & Sons, 1st defendant 
in C.S. No. 691 of 1928. 

Application to this effect is made by their respective counsel 
Sir C. P. Ramaswami Aiyar, Mr. Subbaraya Aiyar and Mr. S. 
Jagadeesa Aiyar. Certain important issues are common to the 
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main suit and the several suits to which they are already parties. 
The applicants urge that they are interested in the account that 
has to be taken as a consequence of the preliminary judgment 
passed in the main suit. Mr. Duraiswami Aiyar does not concede 
this position, but in any event, it is eminently desirable that that 
account should be taken in the presence of the parties whom 
it affects. The plaintiff in the main suit, by his counsel, Mr. 
S. Duraiswami Aiyar and the other parties to that suit agree to 
the application being granted. I therefore make this order by 
consent. I direct these various persons to be made parties to C.S. 
No. 622 of 1923 on the terms, namely, that they shall be bound 
by all that has so far transpired in that suit, and that, while 
they shall be at liberty to file separate statements of objections 
before the Official Referee, they shall be represented (their inter- 
ests being identical) by one practitioner or one set of practi- 
tioners at that enquiry and that they shall be so represented by 
the legal adviser or advisers of the firm of Khusaldas & Sons, 
liberty being reserved to the parties to apply, by reason of any 
change of circumstances, that the practitioner or practitioners, 
who shall appear before the Official Referee, shall be of a party, 
other than Khusaldas & Sons. The question of costs is 
reserved.” 


I shall now proceed to deal with the questions raised. I 
have set forth fully the nature of the right which the plaintiff 
claims. .It is impossible to accurately describe it in a single 
statement, but, in text-books and judgments, the expression 
‘‘partner’s lien” is used’ to describe this right It must be 
borne in mind that this is merely a convenient mode of refer- 
ring to the right and that the word “lien” in this phrase is not 
used in its ordinary teclinical sense. To ignore this, must neces- 
sarily lead to confusion of thought. Those that use thé ex- 
pression are careful to point out, that an outgoing partner 
enjoys no such right as a lien, in the strict sense of the term. 
Lindley (to take an example) is conscious of the fact that the 
phrase is liable to mislead, for he refers to it as “the right, lien, 
quasi-lien, or whatever else it may be called.”—Lindley on Parl- 
nership, 9th Ed., p. 438. 

Similarly Pollock and Mulla, speaking of this right, refer 
to it as belonging “to the class of equitable not possessory liens” 
and further add “commonly called ‘partner’s lien’? (See com- 
mentaries under section 262, Indian Contract Act). 

I refer to this fact at the outset, because much of the cri- 
ticism levelled against the plaintiffs case has proceeded and 
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wrongly on the footing that what he claims is to enforce a lien, 
that is, a specific charge upon partnership property. 


The law of this subject is thus set forth by Lindley: 


“In other words, each partne: may Le said to have an equitable hen 
on the partnership property for the purpose of having ıt applied in discharge 
of the debts of the firm, and to have a sumilar lien on the surplus asscts for 
the purpose of having them applied in payment of what may be due to the 
partners respectively, after deducting what may be due from them, as partuers, 
to the firm ’’ 


“The lien of each partner exists not only as against the other partners, 
but also against all persons claiming through them or any of chem; and it 18 
therefore available against their executors, execution creditors, and trustees 
in bankruptcy, ’’ 


“To hold, however, that this lien could be enforced against persons 
purchasing partnership property would be in effect to prevent any sale of 
that property without the consent of the whole firm, and would practically 
stop all partnership trade Whilst, therefore, a person who purchases a 
share of a partner takes that share subject to the liens of the other 
partners, person who bona fide purchases from one partner specific pro- 
perty belonging to the firm acquires a good title to such property, what- 
ever hens the other partners might have had on them pror to their sale.’’ 


These passages show, how the right loosely described as 
“partner’s lien,” is conditioned by the undoubted power which 
a surviving partner possesses, to give a valid title to a purchaser 
in good faith, of any specific property belonging to the firm. The 
contentions urged against the plaintiff are, first, that the amount 
due to him js in the nature of a simple debt and, secondly, that 
one who. purchases from a surviving partner acquires a good 
title whether the transaction is bona fide or not. In my opinion, 
both these contentions are clearly untenable. On this point, 
as I shall show presently, there is no difference between the 
English and the Indian Law. Section 39 of the Partnership 
Act, 1890, enacts, that on the dissolution of a partnership, every 
partner is entitled, first, to have the partnership property applied 
in payment of the partnership debts and, next, to have the sur- 
plus assets, then remaining, applied in payment of what may be 
due to the partners, on an account being taken. This section in 
effect prescribes the mode of dealing with the assets of a dissolved 
frm. The debts due to its creditors must be first paid out; when 
that is done, the section declares, the outgoing and the surviving 
partners own the surplus as their property. Each of them, then, 
is a part-owner of that surplus, the extent of his interest depend- 
ing on the state of the account between the partners iter se. It 
is from this joint ownership that the retiring partner’s right 
springs. But this right is subject to the rule, that a purchaser 
from the continuing partner # the ordinary course of business, 
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deals with him as absolute owner and not as mere partner, and 
is therefore fully protected. This principle is clearly illustrated 
in Bourne y. Bourne, affirmed in Bourne v. Bourite.? In this 
case, there were two partners Grove and Bourne. Grove died on 
the 9th of May, 1901. Bourne carried on the business and de- 
posited on the.7th February, 1902, title deeds of a property with 
the Firm’s Bankers, Messrs. Berwick & Co. Bourne himself 
died on the 3rd of September, 1902. The question arose, whether 
the executors of Grove were bound by this transaction with the 
Bankers. In each of the judgments, the matter is thus dealt with: 
Was the act done by the continuing partner in the ordinary course 
of winding up? In any event, did the third party reasonably 
believe that the act was necessary for that winding up? In that 
event, the stranger dealing with the continuing partner acquires 
an indefeasible title to the property in question. It was contend- 
ed that the Bankers could not rely upon the mortgage, because 
they ought to have known that, the debt due by the old firm 
having been paid, the surviving partner had no right to pledge 
the estate. Vaughan Williams, L.J., answers thus: 

“All I can say with reference to that is that as far as the Bankers 
are concerned this apparently was an ordinary winding up; there were 
payments in and payments out, and both the payments in and the payments 
out must be taken to have been made on account of this realization and 
winding up.’’ f 

The judgment of Romer, L.J., contains a very clear state- 
ment of the law. What is generally described as Eper 
lien” is thus explained: 

“That hen ıs not one which affects cach particular piece of! pro- 
perty belonging to the partnership so as to affect that property in the 
hands of any person dealing with the surviving partner in good faith’? 

The next sentence throws further light on this point. 


“Tt is really what one may call a general len upon the surplus 
assets, and does not affect cach particular property so as to mterfere with 
the mght of the surviving partner to deal with the separate pi operti¢es 
belonging to the partnership for the purpose of icalization and to givé a 
good title to persons dealmg in good faith with him in respect, of those 
propeities.’’ 


This principle, so clearly formulated, the learned Lord Justice 
applies to the facts of the case. The point to decide is stated 
in the following sentence: i 

“Then the only question remaining is this, Was the debt of the 


bank which the surviving partner gave the charge to secure one that really 
to the knowledge of the bank was not a partnership debt?’’ 





1. (1906) 1 Ch. 113. 2. (1906) 2 Ch. 427. 
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Then follow a number of reasons given to show that the 
bank was acting in good faith. 

(The account with them was a partnership account. It was con- 
tinued under the partnership name, and apparently for the purpose of the 
partnership, and it appears to me impossible to say that it is not or may 
not he reasonable for a surviving partner to continue the partnership account 
for the purpose of winding up the estate. To my mind the case is very much 
as if the only change in the account had heen to put the account of the 
partnership in administration. When you find an account of that kind con- 
tinued—and here ih ss only contumted for something like nine months before 
the charge is given—the bankers, it appears to me, are entitled, in the absence 
of evidence showing the contrary, to assume and to be credited with the 
belief that the surviving partner is continuing it for the purpose of realiza- 
tion, and that sums paid into that account and sums drawn out of that 
nccount in the name of the partnership are paid in and drawn out for the 
purpose of the partnership. That being so, in this case when the account 
is finally taken and there 1s a balance due to the bankers, that, to my 
mind, is a balance which the bankers are entitled to belteve and to assert 
was, so far as they were concerned, a partnership debt in respect of which 
they were entitled to have the security given which this surviving partner 
gave’? 

This judgment contains a very lucid exposition of the prin- 
ciples governing the subject The decisive factor in each case 
is, did the third party act in good faith? In other words, 
did he reasonably believe that the act was in furtherance of 
the winding up? The learned trial Judge, Farwell, J., applies 
the same test 


“So far as I can see there is nothing whatever to put the 
bank upon any enquiry or to fix them with notice” that the act 
was not done in the course of the winding up. Romer, L.J., 
l may point out, relies as an important element upon the fact, 
that only a short period, like nine months, had elapsed before 
the charge was given. To this feature of the case, attention 
is called in the following passage occurring in the Law of Vendor 
and Purchaser by Williams. 


“Having regard to this pronouncement, it appears that 
‘where the survivor of two partners sells the real estate sufficiently 
soon after the other partner’s death to make it apparent that he 
is selling to wind up the partnership affairs, he can make a good 
title to the equitable interest in the land and give a good discharge 
for the purchase money without the concurrence of the deceased 
partner’s legal representatives.’’—3rd Ed, Vol. I, pp. 446 and 
447. ' 


Another case which is frequently referred to is In re Lang- 
mead’s Trusts? In this case, the executor of a retired partner 
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sought to have an asset of the dissolved firm, assigned by the 
surviving partner to a third party, applied to payment of partner- 
ship debts. The judgment is apt to mislead if the somewhat com- 
plicated facts of thé case are not carefully followed. 

John Clark Langmead and William Langmead were partners. 
John retired and a deed executed by the partners came into 
existence on the 5th February, 1825. It recited 


(1) that the partnership was to stand dissolved, 


(23 that William should pay to John £2,000 and John in 
consideration thereof was to convey to William his interest in 
the partnership, so that, William was to become the sole owner, 


(3) to carry into effect these provisions a deed was to 
be executed which should contain a covenant on the part of 
William that he would pay all the debts of the concern and 
indemnify John in regard to them. 


William paid £2,000 to John but did not however pay all the 
debts due from the firm. 

John died in 1830 and in 1831 William Langmead assign- 
ed a certain policy of assurance, part of the assets of the firm, 
in favour of Walter Boyd. Subsequent to this, several creditors 
of the firm proved their debts and were paid out of the estate 
of John. These were debts which, in accordance with the instru- 
ment of the 6th February, 1825, William was bound to pay. The 
other facts of the case may be ignored. 

The question (so far as it is relevant to the present case) 
was: as between the legatee of John Langmead and the repre- 
sentatives of Walter Boyd who had the title to the policy in 
question? Sir John Romilly, M.R., decides in favour of Boyd’s 
representatives. True, John was entitled to have the firm’s pro- 
perty applied in payment of the firm’s debts so long as any debt 
existed; but more than six years had elapsed after the dissolu- 
tion of the firm and Walter Boyd might therefore have reasonably 
Supposed that all the debts of the concern had been either paid 
or barred by lapse of time. William Boyd took an assigninent 
for value in these circumstances. He therefore got a good title. 

-~ The point to observe in this case is, that the only lien or 
right which John could have claimed was to have the partnership 
assets applied in payment of the partnership debts. He'had no 
other lien, for as the facts stated show, he had already received 
from William an amount representing the value of his share in 
the assets of the firm. The only outstanding right being to 
have the debts paid up, the Master of the Rolls observes, that in 
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the circumstances of the case, the purchaser had valid grounds 
for supposing that the partnership debts had, during the long 
period of six years, been either paid off or had been barred and 
that there were, therefore, at the time no debts due and payable. 


There is an observation at bottom of page 511 (E.R.) which 


reads thus: 


“If that had been the case, a purchaser from William Langmead, 
even with express notice of that trust, would not have been hound to see 
to the application of the purchase-money ’’ 


This is said to favour the contention put forward for the 
defence. Clearly not. What does this observation mean? The 
trust being one to apply the proceeds in payment of debts, a pur- 
chaser with express notice of this trust is not bound to see to 
the application of the purchase-money. This does not mean that 
if the purchaser knew that the purpose of the trust had already 
been fulfilled, that is, that the debts had already been fully paid 
off, he would still be protected. 

This went on appeal and the appellate judgment reported in 
Langmead’s Trusts, In re* throws no light on the question, as the 
decision turned on the language of the instrument. 

It is in Borne v. Bourne that the principles are stated with 
great force and clearness and the law as stated in that case has 
been adopted in standard works on the subject. The observa- 
tions in Langmeéad’s Trusts being somewhat cryptic are not use- 
ful to the same extent as those in the first-mentioned case. 

The rule is thus stated in Halsbury’s Laws of England: 


This right is available, and may be enforced not only against the 
partnership assets and the.other partners, but also against all persons 
claiming through them in respect of their interests as partners, for example, 
assignecs, personal representatives, trustees in bankruptcy, or judgment-cre- 
ditors, except purchasers or pledgees of specific assets of the partnership who 
might reasonably suppose that all the partnership debts had been paid or 
larred hy lapse of time, or who otherwise deal with the surviving or 
continuing pariner tn good fatth’’ 

The surviving partner has thus a right to dispose of the 
properties of the dissolved firm for purposes connected with 
the winding up of that firm; but if the alienation was not for 
such a purpose, the purchaser acquires, nevertheless, an indefeasit- 
ble title, provided there are circumstances justifying a reasonable 
belief that the act was done in furtherance of the winding up; 
otherwise, he is not protected. Therefore, under the English 
Law, if the case of a secured creditor does not fall within this 
rule, his right must give way to the superior claim of the deceas- 
ed partner’s representative. 4 fortiori, the share of the deceased 
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partner is not liable to answer for the sums due to unsecured 
creditors of the new firm. This follows from the authorities I 
have already cited. The same principle is recognized in three 
other cases which may be cited. In West v. Skip" the retiring 
partner’s rights against the continuing partner are thus described : 

‘*The partners themselves are clearly joint tenants in the stock and all 
eftects. . . . So, if one partner had died, the debis and effects survived; 
but yet the survivor is considered in this Court barely as a trustee for the 
representatives of the deceased; upon which footing the account would he 
taken, and nothing considered as the share of the sumivor till afterward; 
which is from the continuance of the property in the stock to the repre- 
sentative of the deceased partner, who has a specific hen thereon, although 
the survivor afterward dies or becomes hankrupt.’’ 


In the case supposed, the partnership became dissolved by 
the death of a partner. What happens if it became dissolved 
by consent? 

‘(The property in the stock of the patner so going out is not divested 
thereby, but he remains equally entitled as joint tenant with the other; 
a in 2 bill for an account, the stock would he suhjected for his satisfac- 

Having dealt with these two cases, the Lord Chancellor 
proceeds to deal with the rights of the separate creditors of the 
survivor as against the representatives of the deceased partner. 

“Then as hetween one partner and the separate creditors of the 
other, the law and those two cases beforementioned say, that they cannot 
mae the stock any farther than that partner cou'd whose creditors they 

This case states the principle very clearly. The right of 
the retiring partner arises from the fact that the partners are 
joint tenants of the property, each being a part owner ,, This 
right prevails not only against the survivor but also against his 
creditors. In Skip v. Harwood * this right was held to prevail 
even as against execution creditors of the surviving partner. 


The third case is Stocken v. Dawson." The following ob- 


servations are very pertinent to the case on hand: 

“I make no imputation against Oliver, for T beleve he thought he 
was employing his own property, and, not the property of another person 
It was a very unfortunate mistake, and nothing but a mistake, nevertheless 
we know how frequently it happens, that peisons, whose duty it is to 
withdraw the property of others, endeavour to keep it engaged im trade 
for their own profit, and it would reduce the jurisdiction of this Court 
to a very low ebb, if we were told that no person could ever demand an, 
account of the profits arising from an improper use of his money, without 
making himself and his property lable to the debts incurred by those who 
were making an improper use of his capital ’’ 


This case was affirmed on appeal in 17 L.J.Ch. 282. 
The point is very fully dealt with in the judgment of the Lord 





5 (1749) 1 Ves Sen. 239: 27 E.R. 1006. 
6 (1747) 2 Swans, 586; 36 E,R. 739, 7 (1845) 9 Benay. 239° 50 E.R. 335, 
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Chancellor. The property improperly and without authority used 
in the trade by the surviving partner, it is pointed out, never 
can be liable for the debts of that trade, except where the prin- 
ciple of “order and disposition” applies. (See page 286). 

I have now dealt with the position under the English Law 


both of secured and unsecured creditors. Are their rights dif-' 


ferent under the Indian Contract Act? Section 262 of the Con- 
tract Act corresponds to section 39 of the Partnership Act. The 
former section is but an instance of the application of the principle 
underlying the English section. If we take the relevant portions 
of the two sections, there is even a verbal resemblance. S. 262 
says: 

‘The partnership property must be applied in the first instance in 
payment of the debts of the firm, and if there is any surplus, then the 
share of cach partner must be applied in payment of his separate debts 
or paid to him,’’ 

The idea underlying this is, the surplus, to the extent of each 
partner’s share, is his property. That share must be either paid 
to him, or (that being his property) must be applied in payment 
of his separate debts. How is this language in substance different 
from section 39? It says, to quote only the portion material, 


‘Every partner 13 entitled to have the property of the partnership 
Applied in payment of the debts of the firm and to have the surplus assets, 
after such payment, applied in payment of what may be due to the 
partners. ”? 


Next, section 263 of the Contract Act reproduces in effect 
section 38 of the Partnership Act. 1 am unable to follow the 
argument that this section indicates that the Indian Law is dif- 
ferent. It says that, after a dissolution, the rights of the sur- 
viving partner continue “in all things necessary for winding up 
the business of the partnership.” 1 

Section 38 enacts that his authority continues 
““so far as may be necessary to wind up the affairs of the partnership and 


to complete transactions begun but unfinished at the time of the dissolution, 
but not otherwise ’’ 


As Pollock and Mulla point out, the Indian section ex- 
presses the English Law “if it be read with sufficient emphasis 
on the word ‘necessary’.” 

Section 241 is next referred to as showing that the Indian 
Law departs from the English Law. This argument is again 
unsound. Section 241 provides that the property left by a 
fetiring partner or the representative of a deceased partner to 
be used in the business is to be considered a loan within the 
meaning of section 240. This section (section 241) is one of 
a group of sections dealing with what is essential to the consti- 


Babu altar 
Govinddoss 
Krishnadoss 
T. 
Gokuldoss 
Govaidhan 
dots. 


Babu aulras 
Govind los» 
Krishnadoss 


v. 
Gokuldonbe 
Govardhan- 
dow. 


416 THE MADRAS LAW JOURNAL REPORTS. [VoL 


tution of a partnership. (Sections 240 to 241). As Pollock 
and Mulla point out, these add nothing in principle to the law 
settled by the decision in Cox v. Hickman (Sec commentaries 
under section 240). Section 241 and the allied sections have 
their counterpart in section 2, sub-section (3) of the Partner- 


_ ship Act, which in their turn, superseded the provisions of the 


English Act, called, Bovill’s Act. Further, how does section 241 
apply to the present case at all? It refers to a case where the 
property is left by the outgoing partner fo be used in the business: 
that is to say, where he authorizes his share to be employed in 
the trade by the surviving partner. The use of the plaintiff’s 
share of the property, in the trade subsequently carried on by 
Gokuldoss was unauthorized and this section cannot possibly 
apply. 

The next section which has a bearing on the present point 
is section 253. It is that section which declares that partners 
are joint owners of partnership property and (as a necessary 
corollary) that each partner is a part owner [sub-section (1) ]. 
This again is a mere re-enactment of the English rule (see 
section 20 of the Partnership Act) It is impossible, therefore, 
to deduce from these sections that a departure from the Eng- 
lish Law is intended. 


I may at this point usefully cite a decision of the House 
of Lords—Hug' Stevenson v. Aktictigesellschaft.. An English 
company and a German company carried on a partnership busi- 
ness in England, until the outbreak of war between Great Bri- 
tain and the German Empire, which operated as a dissolution 
of the partnership. After the outbreak of the war, the English 
company continued to carry on the business and to use the part- 
nership plant for that purpose. Jt was held that the German 
company were entitled to a share of the profits made after the 
dissolution by the carrying on of the business by the English 
company with the aid of the German company’s share of the 
capital. This casc emphasizes two points: first, that the rights 
of partners in the assets of the firm are rights of property and 
do not depend merely on contract; secondly, the continuing part- 
ner is treated in respect of the outgoing partner’s share in the 
property, as standing in a fiductary relationship. The argu- 
ment advanced for the English company is this: section 42 of 
the Partnership Act, which provides that the outgoing partner 
is entitled at his option either to interest or to profits attributable 





8. (1800) 8 H.L.C. 268: 11 E.R. 431. 9. (1918) A.C. 239, 
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to the use of his share, is inapplicable, as in the case of an alien 
enemy, the provisions of the Act have no application, the con- 
tractual relationship between the parties having become com- 
pletely and finally severed. (See the argument of Leslie Scott, 
K.C.) Lord Finlay in his judgment points out that the ques- 
tion to be determined does not depend upon any contract but 
on the rights of property which both partners have in the assets 
of the firm. Viscount Haldane observes that the analogy of a 
contract in respect of money due does not hold good, as the 
question is one of property. He adds: 


“Tt depends on the principles which Courts of Equity apply to persons 
who are in possession of property under circumstances in which they are 
treated as standing wm a fiductary relationship ’’ 


Lord Dunedin stresses the same two points: 


“The result in law is that they carry on the business as trustees 


for the partners until the winding up is effected No doubt the enemy” 


partner cannot receive the money during the war. But his property as 
such is not confiscated : . He will only get the fruits to which 
his property ıs entitled.’’ 


Lord Atkinson deals also with these two aspects at length: 


‘‘When a partnership has been dissolved by death or bankruptcy 
or otherwise, it has been decided that the relation existing between the 
surviving partner and his former partner 4 13 a fiduciary relation ’’ 


The observations of Kindersley, V.C., in Darby v. Darby*® 
are cited by the learned Lord: 

“What 1s the clear principle of this Court as to the law of partner- 
ship? It ıs that, on the dissolution of the partnership, all the property 
belonging to the partnership shall be sold, and the proceeds of the sale, 
after discharging all the partnership debts and habilities, shall be divided 
among the partners according to their respective shares in the capital 
That is the general rule; it requires no special stipulation; it is inherent in 
the very contract of partnership ’’ 

The principle so clearly formulated in this case does not con- 
flict with the rule contained in section 43 of the Partnership 
Act, that the amount due to an outgoing partner is merely a 
debt and as such is subject to the ordinary law of limitation. 

I have now discussed the law bearing on the point. I shall 
now proceed to consider the various claims put forward. To 
deal first with the unsecured creditors of the new trade, their 
claim requires no further notice, as the plaintiff's share is, in 
no manner, liable for the debts due to them. ‘Then, as regards 
secured creditors, I shall apply the principles I have stated to the 
facts of each case. 

There are five cases before me relating to the claims of se- 
cured creditors. In regard to one of them (C.S. No. 434 of 
1923), the parties are unable to agree whether the claim of the 


10, (1856) 3 Drew. 495: 61 E.R. 992, 
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plaintiff in that case arose or not from a transaction connected 
with the winding up. I must, therefore, postpone the decision 
of this case till the report of the Official Referee is received. In 
regard to the four remaining cases, it is agreed that the claim 
preferred in each of them is unconnected with the winding up 
and that the facts giving rise to each of the claims are entirely 
independent of the business of the dissolved firm. I am asked, 
for this reason by all concerned, to deal with these four cases 
without waiting for the Official Referee’s report. 


It is unnecessary to refer in any detail to the title-deeds of 
the various properties filed as exhibits. The facts that emerge 
from the evidence, documentary and oral, are: (1) That the 
sale-deeds in respect of every item of property (without a 
single exception) stood in the name of either the firm or the 
partners. Each claimant dealing with Gokuldoss had thus either 
actual or constructive notice that the property belonged to the dis- 
solved firm; and (2) that each of these creditors dealt with 
Gokuldoss, not on the footing that he was the surviving partner 
engaged in winding up the concern, but under the mistaken 
belief that he was the manager of a joint Hindu family. In 
other words, each of them, in dealing with Gokuldoss, believed 
him to be the managing member of a coparcenary consisting of 
several members including the minor plaintiff. 

We start thus with the position, that the transactions were 
not, in point of fact, connected with the winding up. It is not 
even suggested that; apart from the real facts, the claimants 
were under any misapprehension as regards the true state of 
things. 

I shall first take the case of Messrs. Best & Company (C.S. 
No. 85 of 1924). The mortgage in their favour comprises 
several items; but in this enquiry, only with a fractional share in 
one of them, we are concerned. The partnership became dis- 
solved in 1908 and it is admitted that the transaction which 
gave rise to the debt did not take place earlier than 1919. In 
the course of the new trade carried on by Gokuldoss, he bought 
yarn from Messrs. Best & Company and an amount was found 
due to them. Promissory notes were executed and properties 
were mortgaged in respect of this debt. This happened in 1922 
and 1923. It is not even suggested that the claimants believed 
or had reason to believe that these transactions were entered 
into by Gokuldoss in connection with, or in furtherance of, the 
winding up. On these facts any question of good faith is 
entirely excluded. Applying the principles which I have stated, 
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these creditors are not protected and I must, therefore, hold 
that the share of the minor plaintiff in C.S. No. 622 of 1923, 
in the particular item of property to which I have referred, is 
not affected by the mortgage. 

Mr. Duraiswami Aiyar, the plaintiffs learned counsel, calls 
another argument to his aid, which, in my opinion, is also well 
founded. He says in effect: a party dealing with Gokuldoss 
cannot rely upon the latter’s apparent authority of surviving 
partner, if that party did not profess to deal with him as such 
partner. Messrs. Best & Co. dealt with Gokuldoss on the foot- 
ing that he was the managing member of a Hindu co-parcenary. 
As they did not deal with him as surviving partner, the question, 
whether they believed in good faith that his act was in further- 
ance of the winding up or not, does not arise. Farquharson 
Brothers & Co. v. King & Co.” In this case, a man named 
Capon sold his master’s goods fraudulently and under an assumed 
false name. The fact was that his master authorised him to 
sell to certain known customers and any stranger misled by 
this apparent authority, would in law, on the ground of estoppel, 
be protected. The question arose, whether the respondents 
who believed Capon (who sold under a false name) to be the 
real owner acquired a good title. In a striking judgment, Lord 


Halsbury held that they were not: 

“If they had represented their clerk Capon to be invested with 
disposing power, and (note the importance of the next sentence) if any- 
bedy, supposing Capon to be invested with that power, had acted upon it to 
his own prejudice, then undoubtedly estoppel. would have arisen’? 

But such circumstances did not exist and the respondents, 
it was held, acquired no title. I need quote only one further 
sentence from the judgment in that case: 

“I do not myself see upon what ground a person can be precluded 
from denying as against another an authority which has never been given 
in fact, and which the other has never supposed to exst.’’ (Page 341) 

The same principle was applied in Underwood, Lid. v. Bank 
of Liverpool. Scrutton, L.J., observes: 

“So in my view you cannot rely on the apparent authority of 
an agent who did not profess in dealing with you to act as agent ’’ (P 792). 

And Bankes, L.J., says: 

‘(They considered that they were still dealing with Underwood, the old 
customer, the principal, and not with a new Underwood, an agent ’’ (P. 788). 

This principle is of general application, not confined to what 
may be strictly called estoppel, or to principal and agent. In 
Solomon v. Attenborough” one of two executors, without the 


knowledge of the other, pawned articles of plate belonging to 


“I, (1902) A.C. 325. 12 (1924) 1 K.B. 775. 
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the estate and misapplied the money. The defendants, the 
pawn-brokers, dealt with him not as executor but as absolute 
owner of the plate. It was held that as the pledgor did not 
purport to act as executor, the defendants had no title to the 
plate and were bound to deliver it up. The following passage 
from the judgment of Buckley, L.J., brings out the point: 

‘They (the defendants’ counsel) were further asked for authority for 
this proposition. that if a person contracts, not purporting to deal as executor, 
the purchaser who did not know he was executor can for the purpose of sup- 
porting the contract rely on the fact that he was executor. For that proposi- 
tion they have cited no authority, and, so far as I know, there 1s none ’’ 

Bank of Bombay v. Suleman Somyi* also illustrates the 
same point. ‘Their Lordships cite a passage from In re Queale’s 
Estate," which very tersely expresses the principle and which I 
shall therefore reproduce— 

“Fitz Gibbon, L.J., says: 

‘The bank dealt with him (the mortgagor) as and in his capacity of an 
individual owner, not an exccutor, but a person pledging his own property for 
his own debt, giving as security his own interest for his own purposes Under 
such circumstances, the bank can, ın my opinion, have no better title than that 
which its debtor really had ın the capacity in which he was dealt with, namely, 
as beneficial owner, ie, as residuary legatee.’’ (Page 150) 


This principle was applied again by the Judicial Committee 
in Raja Balwant Singh v. Clancy2® The ratio decidendi of 
Btjraj Nopani v. Pura Sundary' and Gharib-td-lah v. Khalak 
Singh also supports the contention of the plaintiff. On this 
ground also, the claim of Messrs. Best & Co., in so far as it 
relates to the plaintiff’s share in the item in question, fails. 

I understand that there is some dispute as regards the ex- 
tent of the item (to which the plaintiff in C.S. No. 622 of 1923 
is entitled), which is affected by my judgment. The parties 
expected that they would be able to agree in regard to the item. 
They have not been able to do so. But, I need not postpone 
my judgment on that account. For this enquiry I direct the 
case to be posted on the 15th of April. 

I shall next deal with the case of the Maharajah of Pitta- 
puram, the plaintiff in C.S. No. 229 of 1924. The mortgage 
in his favour, as in the case of Messrs. Best & Company, com- 
prises several items of which we are concerned only with one, 
the Cathedral Gardens, because the partnership owned that and 
not the others, on the date of the dissolution. The claimant 
advanced ‘to Gokuldoss about Rs. 3,85,000. He took a promis- 


14 (1908) L.R. 35 I.A. 139; IL R. 33B 1 18 M.L.J. 435 (PC). 
15 17 L.R Ir. 361 

16 (1912) L.R 39I A 109: I L.R. 34 A 2%- 23 M L.J. 18 (PC). 

17 (1914) L.R. 4 IA 189- IL.R 42C 56:27 M L.J. 93 (PC). 
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sory note, dated the 22nd of December, 1922, and there was 
an equitable mortgage created on the following day. It is ad- 
mitted that, in point of fact, neither this debt nor the debts 
(due to the Imperial Bank) to discharge which, this loan was 
raised, were incurred for any purpose connected with the wind- 
ing up This claimant again dealt with Gokuldoss not as the 
surviving partner, but as the managing member of a joint Hindu 
family. This fact is undisputed and, therefore, I do not pro- 
pose to review the evidence on the point. I may observe that 
in regard to this property, although the actual conveyance was 
taken in 1909 it is admitted that it was acquired by the old firm 
and with its monies previous to the dissolution. As regards the 
question of good faith or reasonable belief, the remarks I have 
made in regard to the claim of Messrs. Best & Co. apply equally 
to this case. For the reasons already given, I hold that the 
plaintiff’s share in the Cathedral Gardens is not affected by the 
mortgage created by Gokuldoss. This disposes of the claim 
of the plaintiff in C.S. No. 229 of 1924 so far as this enquiry 
is concerned. 

Then comes the claim of the plaintiffs, Narayanaswami 
Chetty and others, in C.S. No. 50 of 1927. All the properties 
comprised in their mortgage had been acquired previous to the 
dissolution. Their claim calls for no special remark, as what 
I have already said in dealing with the claimants in the two 
previous cases, applies equally to them. I therefore hold that 
the plaintiff’s share in these properties is not affected by the 
mortgage referred to. ; 

Lastly remain the claim in C.S. No. 691 of 1928. The 
facts connected with this case are the following: Messrs. Kusal- 
doss and Sons sold goods to Gokuldoss and obtained for the 
price thereof hundis from him, dated the 16th of September, 
1922 and the 25th of October, 1922. The goods had been sold 
a short time previous to the dates of the hundis. It is admitted 
that these transactions were not in any way connected with the 
winding up of the old firm. In this case again, it is not even 
averred, that the creditors either in fact believed or had reason 
for believing, that Gokuldoss bought the goods and gave the 
hundis for any purpose connected with the winding up. Then 
Messrs. Kusaldoss and Sons filed against Gokuldoss and others 
a suit in this Court, C.S. No. 433 of 1923, to recover the amount 
due on the hundis and obtained a decree. When execution was 
threatened, Gokuldoss offered to give security. An order was 
made permitting him to do so, and security was accordingly fur- 
nished in respect of certain properties and we are now concerned 
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with only three of them, those set forth in the plaint in C.S. 
No. 691 of 1928. The evidence of Kishendoss of Messrs. Kusal- 
doss and Sons makes it perfectly clear that they regarded 
Gokuldoss not as the surviving partner but as the manager of 
a co-parcenary. Indeed, each one of these claimants makes a 
point of the fact that Gokuldoss was throughout believed to be 
the managing member of a joint family including, among others, 
the plaintiff. The remarks I have already made apply with equal 
force to these claimants also. I, therefore, hold that the plain- 
tiff’s interest in these properties is not affected by the charge in 
question. 

In the view I have taken, it is unnecessary to consider the 
argument, that in so far as one of the three items is concerned, 
no valid charge was created. 

I may, in conclusion, observe that the right claimed by the 
plaintiff and which has been discussed by me, is in respect of 
the immoveable properties mentioned in Schedule A to the plaint 
in C.S. No. 622 of 1923. These had been acquired previous to 
the dissolution and were, therefore, the property of the old firm. 
There are certain other properties mentioned in Schedule B which 
the plaintiff admits were acquired subsequent to the dissolution. 
No evidence has been adduced before me as to how they were 
acquired. The case was opened with the statement by Mr. 
Duraiswami Aiyar, that his client did not propose to claim any 
right of priority over secured creditors in any of those items 
and that he, therefore, would not advance any argument regard- 
ing them. But-towards the close of the case the learned counsel 
intimated that he did not wish to formally abandon his claim 
as he would like to have liberty to argue, as a question of law, 
before any appellate tribunal, that his client would have some 
right as against secured creditors in those items. I merely make 
a note, at his request, of what is stated to me. 

The case is referred to the Official Referee for the taking of 
an account on the basis of the two judgments I have delivered 
(the preliminary judgment and the present judgment). 

The question of costs including the costs of the Official 
Assignee deferred, pending the receipt of the report from the 
Official Referee. 

There is a further issue which has been reserved—one that 
is common to the main suit, C.S. No. 622 of 1923, and several 
suits filed by certain creditors. Though some evidence was 
incidentally directed to this point at the main trial, I under- 
stand that the parties were under the impression that this issue 
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was not then being tried. It is alleged that in 1919 there was 
a partition which had the effect of separating Dwarakadoss and 
his minor son, Ramdas, from Gokuldoss. This plea led to the 


following issue being raised in C.S. No. 622 of 1923: 

“‘Did the 3rd defendant and his father become divided ın status in 1919 
from the other members of the family and is the 3rd defendant liable there- 
after for any of the obligations of the Mural Doss Ram Doss and Com- 


pany or Madras Import Company, or for any of the other reliefs claimed . 


against the 2nd defendant??? 

[The learned Judge discusses the evidence bearing on the 
question, concludes that there was no definite and decisive inten- 
tion to divide, and continues] 

If my finding that there was no definite and decisive 
intention to divide is wrong, then, the conclusion is 
inevitable, that the brothers immediately on partition, 
the very next moment, became either reunited or entered into a 
fresh partnership. In either case, the minor’s liability cannot 
be disputed. 

Before concluding I would like to mention that I was led 
to suspect at the last stages of the hearing, that the fact, that 
the minor’s guardian ad litem happens to be a Bench Clerk of 
this Court, gave rise to some dissatisfaction. I understand that 
be was appointed guardian by the order of the Deputy Registrar 
made more, than six years ago when he was practising at the 
bar. No objection has since been taken to his continuing to 
hold the office. To place the matter beyond doubt, I asked Sir 
C. P. Ramaswami Aiyar if there was any desire that he should 
be removed from his office or whether his conduct was open to 
question. I am glad to say, he assured me, that there was no 
ground for complaint. I may note that when I delivered judg- 
ment on the principal issue in the case, I provided by consent, for 
the guardian’s fee, although, as it now transpires, his part of the 
case had not been gone into then. 

By consent, the plaintiff and the Official Assignee shall 
get their costs of this suit and in proceedings therein subsequent 
to my judgment, dated 2nd May, 1928, up to date. Certified for 
two counsel on both sides. The question whether these costs 
shall come from the ‘A’ Schedule or ‘B’ Schedule properties is 
reserved. The Receiver will for the present pay Rs. 3,000 to 
the plaintiff and Rs. 3,000 to the Official Assignee towards these 
costs. If on taxation it is found that either party has received 
more than he is entitled to, he shall bring the excess into Court. 
A.S.V. Case referred to Official Referee for taking of an 

account on basis of the preliminary judgment and 
the present judgment. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT:—MRr. JUSTICE WALLACE AND Mr. JUSTICE 
PAKENHAM WALSH. 


Manikka S. Balaramier .. Petitioner* in both petitions 
. (Petitioner in C.R.P. No. 801 
of 1926 on the file of the High 
Court) 
v. 

Vasudevan and others .. Respondents in both (Pro- 
posed L.Rs. of the deceased 
respondent in do.). 

Ciil Procedure Code (V of 1908), O 22, R 6—Death of a party to a 
legal actton—Decision on the merits of the action after the death and before 


abadement—Legal represeniatres nol browght on record on the date of the 
decision—Valtdity of the decision 


A legal action, on the death of a party to it, passes into a state of 
suspense which itself passes into a state of abatement if the legal repre- 
sentative is not brought on record within time, and, while the action 1s in a 
state of suspense, no valid act which ıs not purely formal or processual, 
but which involves a decision on the ments of any part of the action, can 
be done by the Court. 

C.M.P. No. 763 of 1928.—Petition praying that in the cir- 
cumstances stated in the affidavit filed therewith the High Court 
will be pleased to order that Civil Revision Petition No. 801 of 
1926 (S.C.S. No. 1484 of 1925 on the file of the Court of Small 
Causes at Kumbakonam) may be reheard and the decree may be 
passed against the respondents’ legal representatives instead of 
the deceased respondent, G. Kumaraswami Chettiar, in the above 
Civil Revision Petition. 

C.M.P. No. 764 of 1928.—Petition praying that in the cir- 
cumstances stated in the affidavit filed therewith the High Court 
will be pleased to direct the entries of the names of the respond- 
ents herein, vts, (1) Vasudevan, (2) Rathnam, (3) Krishna- 
murthi (minor), (4) Ranganathan (minor), (5) Annayyan 
(minor), and (6) Narayanan (minor) in C.R.P. No. 801 of 
1926 on the file of the High Court (S.C.S. No. 1484 of 1925 on 
the file of the Court of Small Causes at Kumbakonam) as the 
legal representatives of G. Kumaraswami Chettiar, the respondent 
therein deceased. 

V. Sundaram <Atyar and T. S. Ramaswami Atyar for 
petitioner in both. 

S. Rangaswams for 1st respondent in both. 








*C.M Ps. Nos. 763 and 764 of 1928. 17th July, 1929, 
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The Court made the following 


Orver.* Wallace, J —We are concerned with two petitions, 
C.M.Ps. Nos. 763 and 764 of 1928, both arising out of the hearing 
by this Court of C R P. No 801 of 1926. That petition was heard 
by Mr. Justice Devadoss and judgment was pronounced on 6th 
December, 1927. It has subsequently come to light that the res- 
pondent in the Civil Revision Petition died on 26th Nov., 1927, a 
few days before the judgment was pronounced. The formal 
order of this Court on the Civil Revision Petition shows res- 
pondent’s name The petitioner before us on 2nd February, 
1928, within three months of the death of the respondent, has 
put in the present two petitions, No. 764 to bring on the legal 
representatives of the deceased in C.R.P. No. 801 of 1926 and 
No. 763 to have the Civil Revision Petition re-heard. He con- 
tends, however, that the latter petition is unnecessary and that he 
is entitled to have the legal representatives brought on and the 
judgment of Mr. Justice Devadoss to stand against them. His 
main contention is that when a party to a legal action has died and 
the legal representatives have been brought on in time so that the 
action does not abate, the bringing on of the legal representatives 
validates all proceedings in the action up to the date of their being 
brought on, which have taken place since the death of the party. 
This involves the proposition that proceedings to which the 
legal representatives are not a party and to which no repre- 
sentative of theirs was a party will nevertheless bind them. 
It is argued that that is not improper or illegal, because the 
case of the respondent in the Civil Revision Petition, though 
he was dead, was fully argued by his learned Advocate, and 
therefore the case of the legal representatives has not suffered. 
But that is to bind the legal representatives by the case of the 
respondent and it cannot be argued that that cannot in law ever 
prejudice them. 

The point is practically res integra, but I consider that the 
true view must be that the legal action, on the death of a party 
to it, passes into a state of suspense, which itself, if the legal 
representative is not brought on record within time, passes into 
a state of abatement, and that while the action is in a state of 
suspense, no valid act which is not purely formal or processual, 
but involves a decision on the merits of any part of the action, 
can be done hy the Court. A simple but not exhaustive test 
would be: would the order by which it is sought to bind the 





“The order was written by Wallace, } (now ou leave) and drandhced 
by Pakenham Walsh, J., on behalf of the Bench, 
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Balaramler  Jegal representative be of the nature of a res judicata? I do 
Vasudevan not think the rulings cited before us are of much assistance. 
So far as the intention of the legislature may be gathered, 
Rule 6 of Order 22 is an indication that it did not intend to 
apply the principle contended for by petitioner beyond the res- 
tricted operation of that rule. It is easy to foresee that the 
adoption or the-rejection of petitioner’s principle will alike give 
rise to difficulties. These will have to be dealt with as they 
arise. In the present case I consider that the proper order to 
pass is to hold that the Civil Revision Petition has been in sus- 
pense since the date of respondent’s death, to bring on the legal 
representatives in it now and to have the Civil Revision Petition 
re-heard, since the order pronounced in it by Mr. Justice Deva- 
doss has now no validity in law. I would grant both petitions, 
and post the Civil Revision Petition for fresh hearing, and direct 
cach party to bear his own costs in these petitions. 
Pakenham Walsh, J—I agree. 
N.S. Petitions allowed. 


Wallace, J, 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT:—Mr. Justice RAMESAM AND MR JUSTICE 
_ JACKSON. 
The Sabapathi Press Co., Ltd. ..  Appellant* 
v. 
R. Sabapathi Rao and others .. , Respondents, 


Salapath! Indian Compantes Act (VII of 1913), Ss 156 (iv), 158 and 166—Limited 
Pre» Co., counpany—Afembers who have paid up iheir share capital fully—Pelition by 
lani such members for winding up of the company—Alantainabihty—S. 162 (6) 
Ba pathi —Just and equiiable—Circymstances amounting to. 
Rao. The fact that a member of a limited company is not liable, under sec- 
tion 156, clause (iv) of the Indian Companies Act, to pay more than the 
unpaid amount of his share does not make him the less a contributory 1u a 
case where his share capital is fully paid up, and, consequently, a petition for 
winding up of a limited company, filed by some of the shareholders who have 
paid up their share capital fully is maintainable under section 166 of the Act. 
In re Anglesca Colliery Company, (1866) 1 Ch. App. Cases 555 and In re 
National Savings Bank Association, (1866) 1 Ch. App. Cases 547 followed , 
Where it was found by the Court that a press which was a limited com- 
pany was leased to a person and subsequently sul-leased by that lessce for 
large profit, that suits had to be filed by numerous shareholders against the 
company for recovery of the dividends due to him and that the Chairman of 
the press was not authorised by the persons whose names appeared on the 
dividend warrants to give an acquittance or receipt on their behalf, 
Held, that it was just and equitable that the company should be wound 
up under section 162, cl. (vi) of the Indian Companies Act. 





#0.S.A. No. 10 of 1928. 18th April, 1929. 
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On appeal from the judgment of the Hon’ble Mr. Justice 
Beasley, dated 16th November, 1927 and passed in the exer- 
cise of the Ordinary Original Civil Jurisdiction of the High 
Court in O.P. No. 94 of 1922. 

‘K. Venkata Rao, appellant in person. 

B. Somayya and T. R. Arunachalam for respondents, 

The judgment of the Court was delivered by 

Ramesam, J].—The first point argued in this appeal is a 
question of law. It has been contended before us by the Chair- 
man of the Sabapathi Press Co., Ltd., who argued the case 
personally, that this petition for winding up filed by some share- 
holdérs who have paid up their share capital fully is-not main- 
tainable. Under section 166 of the Companies Act, an applica- 
tion to the Court for the winding up of a company shall be by 
petition presented either by the company or by any creditor 
or creditors, contributory or contributories, etc. Section 156 of 
the Act runs thus: 


‘In the event of a company being wound up, every present and past 
memher shall, subject to the provisions of this section, be liable to contribute 
to the assets of the company to an amount sufficient for payment of its dehts 
and habilities and the costs, charges and expenses of winding up, and for 
the adjustment of the rights of the contrbutories among themselves, with 
the qualifications following i 


Clause (iv) lays down the following qualification: 


“Tn the case of a company limited by shares, no contribution shall he 
required from any member exceeding the amount (if any) unpaid on the 
shares in respect to which he ıs liable as a present or past member.’’ 


It is therefore contended before us that a member who has 
fully paid up his share is not liable to contribute anything under 
this clause and therefore he is not a contributory within the 
meaning of S. 166. Section 158 defines the term “contributory.” 
It means “every person liable to contribute to the assets of a com- 
pany in the event of its being wound up, and, in all proceedings 
prior to the final determination of the persons who are to be deem- 
ed contributories, includes any person alleged to be a contribu- 
tory.” The corresponding sections of the then English Act 
were the subject of consideration in English Courts in In re 
National Savings Bank Association’ The question was con- 
sidered by Knight Bruce and Turner, L.JJ., in a case which 
came up on appeal before them from an order of the Master of 
the Rolls. S. 74 of the English Act then under consideration 
is the same as section 158. Section 38 corresponds to our sec- 
tion 156. It was held by Lord Justices that all past members of 
the company were liable to contribute and the qualification that a 





1 (1866) 1 Ch. App. Cases 547. 
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Rao, 
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member shall not be liable to pay more than the unpaid amount 
of his share does not make him the less a contributory in the 
particular case where his share capital is fully paid up. The 
case follows another decision in In re Anglesea Colliery Co.” 
Following these decisions, we hold that this petition is maintain- 
able. In some cases it has been laid down as a matter of practice 
that the petition by a single sharcholder ought not to be allowed 
unless it is supported by other shareholders or creditors. In the 
present case, the petition is supported by no less than 84 share- 
holders. The petition also alleges that, in the event of wind- 
ing up, the petitioners have a tangible interest in the surplus 
assets. We therefore do not see any kind of objection to the 
maintainahility of this petition. 


The next point relates to the grounds on which the com- 
pany is sought to be wound up S. 162, cl (vi) says that a 
company may be wound up by the Court, if the Court is of 
opinion that it is just and equitable that the company should 
be wound up Clauses (i) to (v) of the section do not apply. 
A similar clause was the subject of construction by the Privy 
Council in Loch v John Blackwood, Ltd.’ Following that case, 
our brothers, Spencer and Srinivasa Aiyangar, JJ., reversed in 
Sabapathy Rao v. Sabapathy Press Co., Lid.‘ the original 
order of Kumaraswami Sastri. J., dismissing the petition and 
remanded the case back for consideration on the ground 
that the reasons alleged in the petition will, if made 
out, be enough to sustain an order of winding up as just and 
equitable The learned Judge, our brother Beasley, J., has now 
found that on one occasion the press was auctioned and leased 
out to K V. S. R & Co. and that on the next day it was sub- 
leased to Pola Sankariah for Rs. 10,523. Again in another 
year the same press was leased out to Mr. Ramachander, 
son of the Chairman, Mr. Venkata Rao It was then sub- 
leased to Pola Sankariah for Rs 14,300. The learned Judge 
observes that the very large profits made by intermediaries make 
the transactions not altogether proper The next point, the 
learned Judge relied on, is that suits had to he filed against the 
company for the recovery of dividends. Mr. Venkata Rao 
sought to explain this fact by saying that sometimes the share- 
holders would not draw their dividends so that they might 
make this complaint, and various other explanations are given in 
connection with the other shareholders. But whatever the 





2 (1866) 1 Ch App Cases 555 3 (1924) A.C. 783. 
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explanations may be, there is no doubt that there are numerous 
cases of shareholders having had to sue the company for re- 
covery of their dividends. The learned Judge also referred the 
matter to the Official Referee on two points, that is, to look into 
the accounts and also examine certain dividend warrants for the 
purpose of satisfying himself on the questions as to whether 
dividends had been/ paid‘and whether Mr. Venkata Rao was 
authorised by the persons whose names appear on the dividend 
warrants to give an acquittance or reccipt on their behalf. On 
hoth these questions the report of the Official Referee was against 
Mr. Venkata Rao. It is said that Mr. Venkata Rao had no 
opportunity of explaining these matters On the other side, 
it is stated that his counsel, Mr. Sydney Smith, did not ques- 
tion the correctness of the report. The learned Judge also 
observes that there are other matters which he need not go into. 
Having regard to all these circumstances, we think it is not a 
matter in which we should differ from the discretion of the 
learned Judge. 


We dismiss this appeal with taxed costs on the higher scale 
of the petitioners. The-taxed costs of the Official Liquidator 
will be recovered out of the estate The costs of the respond- 
ents may be paid out of the sum of Rs. 800 which has been 
deposited by the appellants as security for costs. 


N.S. Appeal dismissed. 


PRIVY COUNCIL. 


[On appeal from the Court of Common Pleas, Barbados. ] 


PRESENT :—VISCOUNT SUMNER, LORD Carson AND LORD 
BLANESBURGH. 


Charles Hubert Kinch .. Appellant® 


v. 
Edward Keith Walcott and others .. Respondents. 


Evsdence Act (I of 1872), S 115—Consent order—Esioppel by—Order of 
Court not made by consent—Effect of—Distmction—Fraud or mistake—Con- 
sent order obtained by—V oid or vordable—Setting aside of—Mode of—Sauts 
different—Consent orders in, intended to stand or fall together—Repudiatiom 
of one only of—Permissibihity 


For purposes of estoppel an order by consent, not discharged by mutual 
agreement, and remaining unreduced, 1s as effective as an order of the 
Court made otherwise than by consent and not discharged on appeal In 
other words, the only difference in this respect between an order made hy 
consent and one not so made 1s that the first stands unless and until it is 
discharged by mutual agreement or is set aside by another order of the Court; 
the second stands unless and until it 1s discharged on appeal. 
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A consent order, even where it has been obtained by fraud or mistake, 
is not a nullity. At the best, so far as the party aggrieved by it is concerned, 
the order embodics an agrecment which possibly may still remain \oidable 
at his instance. But that means that the order stands until it has been effect- 
ively set aside. It can only he so set aside in an action or proceeding directed 
to that special end 


Where consent orders in two suits were intended to stand or fall 
together, Quaere, whether it is possible for one of the parties to the orders 
to stand hy the order in one suit while repudiating the order in the other 


Appeal No. 48 of 1928 from a decree of the Court of Com- 
mon Pleas, Barbados. 

D. N. Pritt, K.C. and S. P. J. Merlin for appellant. 

C. J. W. Farwell, KC. and C. R. Blanca IV''ite for 
respondents. 

19th March, 1929. Their Lordships’ judgment was deli- 
vered by 

Lorp BLANESBURGH.—Before proceeding to define with 
particularity the issue which on this appeal their Lordships must 
determine, it may be well for clearness sake to set forth, as suc- 
cinctly as possible, the somewhat involved story which leads up 
to it. All the parties live in Barbados. The appellant is a 
merchant there; the respondent Walcott, a Barrister-at-Law, and 
the respondent Hutchinson, a solicitor, both practising in the 
Island. The respondent Taylor is a commercial agent who was 
for some time in the employment of the appellant. 


For many years prior to 1925 the appellant had acted as 
agent on commission for a Newfoundland firm of Monroe & 
Company, and in later years for that firm’s successors in busi- 
ness the Monroe Export Company, Ltd. The appellant’s agency 
was concerned mainly with the sale on commission of fish con- 
signed by the Monroes to him in Barbados, and with the pur- 
chase in the island, also on commission, of molasses on their 
account. 


In 1925 disputes arose between the Monroe Company and 
the appellant with reference to his transactions, and in March, 
1925, the Company instituted against him in the Barbados Chan- 
cery Court a suit claiming full accounts on allegations, inter 
alta, that profits had been improperly withheld from the Company 
in connection with his purchases of molasses, and that the 
appellant was suppressing his books in which his transactions 
on behalf of the Company were recorded. In that suit, to be 
referred to as the suit for accounts, the respondent Walcott acted 
as Counsel, and the respondent Hutchinson as solicitor for the 
Company, the appellant being duly represented by Counsel and 
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solicitors of his own. In the result on the 5th June, 1925, 
after a long trial, a decree in the suit adverse to the appellant 
was pronounced by the Acting Vice-Chancellor, who directed 
the accounts of the appellant’s transactions to be re-opened and 
ordered him to make payment together with the costs of suit of 
the amount found due on these re-opened accounts when taken. 
A stay of execution was, however, upon terms granted to enable 
the appellant, if so advised, to appeal. 

Thereupon, indeed, within a few days, negotiations were on 
foot for a settlement. These were conducted by the respondents 
Walcott and Hutchinson on behalf of the Company with the 
appellant direct, that is to say, without the intervention of any 
legal advisers on his behalf. As a result of them a deed pre- 
pared by the respondent Hutchinson was on the 18th June, 
1925, executed by the appellant. It bore that he had settled 
the Company’s claims against him on all accounts by a pay- 
ment in British currency of $15,000 thereby acknowledged to 
have been received, and by a mortgage thereby made of speci- 
fied properties of his own to secure an additional sum the equi- 
valent of $25,000 with interest. All further proceedings in 
the suit for accounts were to be discontinued. 

This deed contained recitals which apparently the respond 
ent Hutchinson now agrees were not in complete accord even 
with his own intent at the time and were less favourable to the 
appellant than they should have been. But the complaints of 
the appellant with reference to the transaction went far beyond 
any such matters of detail and as ventilated by him in corre- 
spondence and in legal proceedings io which reference must later 
be made were that he was left to act in the matter without 
legal advice; that so far as the deed was a mortgage-deed he 
executed it without understanding and indeed being misinformed 
as to its nature and that his execution of a deed at all was in 
effect the result of the pressure of the respondents Walcott and 
Hutchinson who threatened that, if he did not pay the $15,000 
and execute the deed as presented to him, criminal proceedings 
would be taken for alleged misdeeds in relation to his pur- 
chases of molasses as agent for the Company. 

Nor did the appellant keep to himself these charges of his 
against these respondents. In two letters, one of 2nd August, 
1925, and the other of 19th August, 1925, addressed to Mr. 
Monroe, the Managing Director of the Monroe Company, he 
asserted in substance that it was as a result of blackmail on 
their part that he had been coerced to put up what he described 
as the guarantee. 
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These letters with their grave charges against them of 
personal and professional misconduct having come to the know- 
Iedge of Mr. Walcott and Mr. Hutchinson they, on the 8th 
June, 1926, joined as plaintiffs in an action for libel against 
the appellant. In it they each claimed $5,000 damages. On 
the 29th June, 1926, the appellant put in his defence. He plead- 
ed justification in terms which included his allegations already 
referred to, and on the next day, the 30th June, he followed 
this up by commencing in the Chancery Court of the Island a 
suit against the Monroe Company—to be referred to as the 
rescission suit—clainiing that the settlement and mortgage-deed 
of the 18th June, 1925, should be set aside by reason, tnter alta, 
of the matters pleaded by him in his plea of justification On 
the same day he made an affidavit in the rescission suit in sup- 
port apparently of an application to restrain a threatened sale 
of his property mortgaged to the Monroe Company by the deed 
he was therein seeking to impeach. In that affidavit he re- 
peated in effect in relation to the settlement his allegations 
against the two respondents to which reference has already been 
made. 


The respondent Hutchinson deeply resented these sworn 
imputations upon his personal and professional conduct, and it 
is now his own avowal that he thereupon resolved and remained 
determined to institute against the appellant, at the earliest con- 
venient opportunity, a prosecution for perjury for having made 
them His intentions in that matter however he, it is assert- 
ed, kept to himself, more particularly during the negotiations 
for the settlement of the libel action and the rescission suit 
which was reached by consent orders made in cach on the 16th 
November, 1926, and the provisions of which are, on this appeal, 
all important. 


The terms of the consent order in the libel action were that 
upon the appellant by his Counsel withdrawing all allegations of 
fraud and duress pleaded in his defence and upon his expressing 
regret at having pleaded justification and withdrawing the plea, 
and upon the respondents’ Walcott and Hutchinson undertaking 
not to bring any fresh action in respect of the subject-matter 
of that action it was by consent ordered that the respondents 
should be at liberty to discontinue the action and that the appel- 
lant should pay them the sum agreed on by Counsel for their 
costs of suit. In the consent order in the rescission suit the appel- 
lant by his Counsel unreservedly withdrew all charges of fraud, 
malpractice and duress against the respondents Hutchinson and 
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Walcott contained in the bill of complaint and affidavits therein, 
the Company, on the other hand, stating that it made no charge 
in that suit against the appellant of having suppressed the books 
of account in the pleadings mentioned. For the rest, the settle- 
ment of the 18th June, 1925, was in effect set aside; the proper- 
ties thereby mortgaged to the Company were to be reconveyed to 
the appellant at his expense; the accounts were to be taken as 
directed by the judgment of the 5th June, 1925, these accounts 
being extended so far as molasses were concerned, the appellant 


was to pay the Company’s taxed costs of the suit for accounts,’ 


but each party was to bear his own costs of the rescission suit. 


As will appear presently, these consent orders lie at the 
root of the questions at issue upon this appeal, and it is con- 
venient now to state with reference to them that there is, in 
their Lordships’ view, no room for doubt that an underlying 
condition of the negotiations for the settlement of the libel action 
and of the rescission suit, as also of the final arrangement for 
the settlement of both, was that the action and suit should be 
settled at the same time. The settlement of one was dependent 
upon the settlement of the other and the consent orders, although 
separate, must stand or fall together. The consent order in the 
rescission suit has, it appears, been acted upon by the Monroe 
Company, and the appellant has obtained advantages under it 
which, so far as their Lordships have been informed, he has never 
disaffirmed. The importance of all this in its relation to the 
ultimate question before the Board will presently become 
apparent. 


The third respondent Taylor now takes and thereafter re- 
tains a prominent place in the narrative. That respondent, as 
has already been said, was at one time in the employment of 
the appellant. There had been grave differences between them. 
Taylor had been prosecuted by the appellant for embez- 
zling his moneys. He was a witness for the Monroe 
Company in the suit for accounts, and it has been an 
allegation of the appellant that Taylor was paid $1,200 for so 
giving evidence against him, and that so far from the appellant 
having suppressed or concealed his books of account as there 
alleged, these books were at all material times in the possession 


or under the control of the respondents Hutchinson and Taylor. 


theniselves. Imputations upon Taylor were clearly not accepted 

by the learned Vice-Chancellor in the suit for accounts, and the 

adverse decree against the appellant in that suit must have en- 

couraged Taylor to proceed against the appellant in respect of a 
R—55 
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letter of the 29th October, 1924, addressed by him to the same 
Mr. Monroe above referred to, in which he alluded to Taylor 
as the vagabond who had stolen his cash books to save himself 
before the Courts. Taylor, it seems, had even during the pend- 
ency of the suit for accounts instructed the respondents Walcott 
and Hutchinson to commence on his behalf at some suitable time 
an action against the appellant for libel in respect of that state- 
ment, and the appellant’s complaint against all three is—and it is 
the complaint on which the present action is based—that the 
respondents Walcott and Hutchinson when negotiating with him 
for the settlement of the suit for accounts on the 18th June, 
1925, intimated that no such settlement was possible unless the 
appellant would also agree to pay to the respondents Walcott 
and Hutchinson on the respondent Taylor’s behalf the sum of 
£1,200 by way of compromise of Taylor’s cause of action in 
respect of the appellant’s defamatory letter to Mr. Monroe. That 
sum the appellant did pay, and the present action, which was 
commenced on the 31st March, 1927, has been brought to recover 
damages from the three respondents in respect of the obtaining 
from him of that £1,200, the appellant setting up against the 
three the allegations which he had already made and withdrawn 
against the respondents Walcott and Hutchinson separately in 
relation to the settlement of the suit for accounts, namely, that 
they had all wrongfully conspired to extort that money from him 
by means of threats to institute against him the criminal proceed- 
ings already mentioned. 


The pleadings in the action are voluminous. It suffices, 
however, in the events which have happened, to set forth only 
the following paragraphs of the statement of claim:— 


“*3, Some time between the 5th and 19th days of June, 1925, the defend- 


ae bi aed and unlawfully conspired together to extort money from the 
Plaintiff, 


4, In pursuance of the said conspiracy the defendants said and did 
the following acts and things :— 


““(a) The defendants Hutchinson and Walcott threatened to cause 
the plaintiff to be prosecuted for a criminal offence or offences alleged 
by them to have been committed by him arising out of the purchase of 
molasses by the plaintiff as agent for the Monroe Export Co, Ltd, of 
St. John’s, Newfoundland, and the shipments by him of such molasses to 
the said company unless he the plaintiff paid to them the said Hutchinson 
and the said Walcott, the legal advisers of the defendant Taylor, the 
sum of one thousand five hundred pounds sterling in compromise of an 
alleged cause of action which the defendant Taylor had against the plain- 
tiff for libel in respect of a letter written by the plaintiff to the said Monroe 
Export Co, Ltd, andlor W S Monroe, a Director of the said Company 
andor slander. 
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41 PARTICULARS 


“For some tune prior to the 18th day of Jime, 1925, the defendants 
Walcott and Hutchinson had threatened to prosecute the plaintiff for the 
alleged crimmal offence or offences mentioned unless he compromised a 
then pending suit of the said Monroe Export Co, Lid, against himself 


“On the said 18th day of June, 1925, st was defintiely agreed between 
the plamiff and the defendants [Valcott and Hutchinson that the defendants 
Walcott and Hatchétson would abstain from prosecuting the plawmtiff on 
certrin termis then agreed between them, which inchided the payment by 
the plaintiff to the defendant Hutchinson of $15,000 on the 19th day of 


June, 1925.7? 


By their defences the respondents denied the allegations 
of conspiracy and asserted—and so much is now admitted— 
that the matters referred to in the above italicised paragraphs 
of particulars were included among the allegations expressed to 
be withdrawn in the two consent orders already mentioned. 
Accordingly the respondents Walcott and Hutchinson pleaded 
and contended that by reason of these consent orders the appel- 
lant is in this action precluded as against them from raising 
the matters so withdrawn; and all the effective proceedings in 
the action have so far been concerned with this plea alone. 


On the 6th July, 1927, the cause came on for trial before 
the Chief Justice of Barbados, and a special jury. The point 
just mentioned was at once taken by Counsel on behalf of the 
respondents Walcott and Hutchinson, and after full argument 
was on the 8th July, 1927, upheld as a preliminary finding by 
the learned Chief Justice. Against his order to that effect the 
appellant appealed to the West Indian Court of Appeal, and on 
the 8th September by consent the appeal was remitted to the 
Chief Justice to determine whether the appellant was or was not 
on any grounds estopped or precluded from alleging or proving 
the allegations withdrawn by him in the consent order in the 
libel action, the appellant being at liberty to apply to amend his 
reply so as to raise to the plea of estoppel an answer of fraud and 
non-disclosure. By the same order the appellant undertook 
to discontinue his action against all the respondents and not to 
bring any fresh action against any of them in respect of the 
matters alleged therein should any appeal by him from the deci- 
sion on the matter thereby remitted be unsuccessful in the West 
Indian Court of Appeal andlor before the Judicial Committee 
of the Privy Council This undertaking is now invested with 
a decisive significance. Its effect is that the appellant’s whole 
action now depends upon the result of this appeal although that 
appeal has direct reference only to a preliminary finding in the 
cause. 
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In pursuance of leave reserved by the order of the West 
Indian Court of Appeal the appellant in an amended reply plead- 
ed that the consent orders were obtained by the respondents 
Walcott and Hutchinson by their fraudulent concealment from 
or omission to disclose to him the fixed and unalterable deter- 
mination of the respondent Hutchinson to prosecute the appel- 
lant for perjury committed in his affidavit already mentioned. 
In a rejoinder these two respondents asserted that neither of 
them was under a legal obligation to disclose such determina- 
tion to the appellant and further that the appellant or his agent 
Mr. Hamel Wells, Barrister-at-Law, was at all material times 
aware of it. 


On these amended pleadings the case as so remitted by the 
Appeal Court came before the Chief Justice of Barbados on 
the 28th November, 1927. He then ordered that the question 
of estoppel raised by the respondents Walcott and Hutchinson 
should be tried and determined prior to the evidence being heard 
on the merits of the case. This is the first order now appealed 
against. The argument on estoppel then proceeded and in the 
result the learned Chief Justice held that the respondents Walcott 
and Hutchinson were under no duty to communicate to the appel- 
lant the determination which had been arrived at that he should 
be prosecuted for perjury, and on the main question whether the 
appellant was precluded from alleging or proving the allega- 
tions withdrawn in the consent order in the libel action, the 
learned Judge adhered to his previous decision of the 8th July, 
1927. By his order of the 2nd December, 1927, he declared 
accordingly. This is the second order against which the appel- 
lant now appeals to His Majesty in Council. 


As to the first of these orders appealed from their Lord- 
ships entertain no doubt that the learned Chief Justice was well 
warranted in directing that the question of estoppel raised by 
the respondents Walcott and Hutchinson should be tried and 


determined prior to evidence being heard on the merits of the 


case—should be tried, that is to say, as a preliminary issue. So 
soon as the terms of the order of the Appeal Court of the 8th 
September, 1927, are looked at, no other course, as it seems to 
the Board, was-open to the learned Judge. That order was a 
consent order. The question of estoppel had been brought before 
the-Court on an appeal from an order made on a preliminary 
issue. It is the same preliminary issue albeit on an extended 
basis that is referred back to the Court of Common Pleas for 
further consideration. So much clearly appears from the terms 
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of the undertaking embodied in the order and already referred 
to. Itis true that no evidence was heard by the learned Chief 
Justice on the new allegations of fact made by the respondents 
Walcott and Hutchinson in their new rejoinder, and directly 
relevant to their plea of estoppel. But it is not to the appel- 
lant’s disadvantage that in the absence of evidence in support 
of these allegations, his assertion that he remained in ignorance 
of the respondent Hutchinson’s determination to prosecute him 
for perjury was, by the learned Chief Justice, and must now, 
on this appeal, be accepted as correct. In short, no ground 
whatever has in their Lordships’ judgment been shown for 
interfering with the order of the 28th November, 1927. 

The second order appealed from is that of the 2nd December, 
1927, against the decision of the Chief Justice that the respond- 
ents Walcott and Hutchinson had effectively raised an estoppel 
against the appellant. Their Lordships heard from learned 
Counsel for him an elaborate and able argument which canvassed, 
in its course, many difficult questions of general interest and 
importance. Their Lordships, however, do not find it necessary 


on the present occasion to go into these questions. In the last 


analysis of the real position the appeal from this second order of 
the learned Chief Justice can, as they think, be determined by 
reference to considerations of great simplicity. 

First of all their Lordships are clear that in relation to this 
plea of estoppel it is of no advantage to the appellant that the 
order in the libel action which is said to raise it was a consent 
order. For such a purpose an order by consent, not discharged 
by mutual agreement, and remaining unreduced, is as effective’ as 
an order of the Court made otherwise than by consent and not 
discharged on appeal. A party bound by a consent order, as 
was tersely observed by Byrne, J., in Wilding v. Sanderson, 
“must when once it has been completed, obey it, unless and until 
he can get it set aside in proceedings duly constituted for the 
purpose.” In other words the only difference in this respect 
between an order made by consent and one not so made is that 
the first stands unless and until it is discharged by mutual agree- 
ment or is set aside by another order of the Court; the second 
stands unless and until it is discharged on appeal. And this 
simple consideration supplies at once the answer to this appeal. 
The consent order in the libel action has neither been abandoned 
nor set aside. Accordingly it stands at this moment as an order 
effective to prevent the appellant from setting up against the two 
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respondents parties to it the charges against them thereby with- 
drawn. Nor is it any answer for the appellant to say that by 
his amended reply he has alleged, and he asks to be allowed to 
ptove that the consent order was and is a nullity. It is, first of 
all, in no sense true that the order is a nullity. At the best, so far 
as the appellant is concerned, the order embodies an agreement 
which possibly may still remain voidable at his instance. But 
that means that the order stands until it has been effectively 
set aside. And such an order, where the objection taken to it 
is of the character here set up by the appellant can only be so 
set aside in an action or proceeding directed to that special 
end. The decision of Romer, J., in Ainsworth v. Wilding’ in 
that sense seems to their Lordships to be not only in accordance 
with principle but alone consistent with convenient practice, and 
their Lordships note that it has been accepted and followed by 
this Board in Firm of R.M.K.R.M. v. Firm of M.R.M.V.L? 
But there is a further and special reason why in the present 
case the requirements of that decision should be insisted upon. 
As has already been pointed out the consent orders in the res- 
cission suit and libel action were intended to stand or fall together. 
Even if it were possible for the appellant to stand by the order 
in the suit while repudiating the order in the action it is clear 
that he cannot take that course except in some proceeding to 
which the Monroe Company is either party or privy, and that 
company is in no sense at all either party or privy to these 
proceedings. 


On this short ground therefore their Lordships are of 
opinion that the order of the 2nd December, 1927, should be 
upheld. In the view they take of the position it is not open to 
them in these proceedings and in any case it is unnecessary for 
them to decide and they withhold any opinion upon the question 
whether the respondent Hutchinson during the negotiations for 
the consent orders was entitled to keep to himself his fixed deter- 
mination to prosecute the appellant for perjury. And if they 
refrain from going further into that question their action is in no 
way attributable to any failure on théir part to appreciate its 
importance. The slightest hint that such a prosecution was in 
reserve might well have deterred the appellant, ignorant of the 
fact, from making even a formal withdrawal of his sworn 
charges, and that danger cannot well have been absent from Mr. 
Hutchinson’s mind, seeing that the withdrawal made is only con- 
sequential on the undertaking not to bring any fresh action in 





2 (1896) 1 Ch. 673. 3 (1926) A.C. 761 at 771. 


LVI] THE MADRAS LAW JOURNAL REPORTS. 439 


respect of these charges. When to all that is added the fact that 
this withdrawal must seriously and might fatally embarrass the 
appellant in his answer to a charge of perjury when brought, 
this question of concealment, it is seen, involves considerations 
of wide importance to the legal profession as a whole. It is, 
however, a question which, owing to the high standard of honour 
prevailing in the profession, rarely arises in practice. Moreover, 
in the present case the consequences for the appellant have 
not been so serious as they might have been. For, when the 
prosecution was at length launched by Mr. Hutchinson, the 
Grand Jury, after hearing the evidence both of himself and 
Mr. Walcott, threw out the Bill. Accordingly, while in no way 
intimating disagreement with the Chief Justice in the conclusion 
which he reached on this subject, their Lordships refer, so far as 
any observations of theirs might affect it, to leave this question 
as applied to a case so extreme as the present, entirely open. 
For the reasons already given, they are of opinion that 
this appeal fails. They will accordingly humbly advise His 
‘Majesty that it be dismissed and with costs. 
Solicitors for appellant: Markby Stewart and Wadesons. 
Solicitors for respondents: Minet May & Co. 


K_J.R. Appeal dismissed. 
PRIVY COUNCIL. 
[On appeal from the Court of the Judicial Commissioner of 
Oudh. ] 


PRESENT:—Lorp SHaw, LORD ATKIN AND SR LANCELOT 
SANDERSON, 


Amjad Khan .. Appellant* (PIF.) _ 


v. 
Ashraf Khan and others .. Respondents (Defts.). 


Mahomedan Low—Gift inter vivos—Validity—C on dittons—Hanaft 
Scool—Life-smteresi—Transfer by gft of—Valsdtty—Hanafi School— 
Gift deed—Intentton of donor—Ascertaimment of—Mode of—Wife—Gsft 
deed by husband to—Estate comveyed—Lifenterest in entire property with 
power of alienation over a part—Gtft of 

To constitute a valid gift etter wvos under the Hanafi School of Maho- 
medan Law, three conditions are necessary:—(1) Manifestation of the wish 
to give on the part of the donor. (2) The acceptance of the donee, either 
impliedly or expressly. (3) The taking possession of the subjcct-matter of 
the gift by the donee, either actually or constructively. 

The intention of the donor is to be ascertained by reading the terms of 
the deed as a whole, and giving to them the natural meaning of the language 
used. 


P.C, Appeal No. 125 of 1926 26th February, 1929. 
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i a who was a Hanafi Mussalman and who owned proprietary shares in 

ges, made a will on 18th January, 1894, and on the same day cxecuted 
what was called an agreement, by which he made a declaration that he would 
remain in possession of the properties comprised in the will as long as he 
lived, but that he should not have power to alienate the same. On 17th 
Jaana, '1905, he executed a deed, the material portion of which was as 

ollows .— 

‘Whereas I am in possession and occupation of the same’’ (that is, 
the proprietary shares mentioned above) “and whereas in respect of the same 
I have already executed a will and an agreement, dated 18th January, 1894, 
but as I want to avoid any difficulty to my wife in obtaining possession over 
the willed property after me, I, therefore, by means of this document, have 
made a gift without consideration of my entire property detailed below with 
all external and internal nghts and without the exception of any mght or 
part, to my wife . . . . subject to the condition that, out of the entire 
property mentioned in the deed of gift she shall remain in posscssion of 
shares worth Rs. 5,000 with power to make at her pleasure any sort of aliena- 
tion lke mortgage, sale or gift ın respect thereof and that, as to the rest, 
worth Rs’ 10,000, she shall not possess any power of alienation but she shall 
remain in possession thereof for her lifetime. After the death of the donee 
the entire property gifted away by this document shall revert to the donor’s 
collaterals, vis, A, B, and their heirs, ın equal shares, and these heirs of mine 
shall become owners with full proprietary powers, and the own heirs of the 
donee lady shall not inherit the same and the donee and my aforesaid heirs 
have accordingly agreed and consented to this. I have put the lady donee 
in possession of the property gifted to her, and therefore from to-day I have 
ceased to possess any right or claim ın respect of the gifted property, and 
my wife from to-day became owner and possessor of the aforesaid property 
in accordance with the terms of this dced.’’ 

Held, that the deed of 17th January, 1905 did, on its true construction, 
afford clear proof that the donor intended to make and did make a gift to 
his wife of a life-interest only in the entire property comprised in the deed 
together with a power of alienation in respect of one-third of the property. 

Quaere: Whether under the Hanafi School of Mahomedan Law a 
transfer of a life-estate could not be made by means of a gift, in other 
words, whether under the said law there could not be a transfer of any 
interest in property by way of gift iter vivos except an absolute interest. 


Consolidated Appeal No. 125 of 1926 from two decrees, 
both dated the 15th December, 1924, of the Court of the Judi- 
cial Commissioner of Oudh (Messrs. Ashworth and Wazir 
Hasan), which varied a judgment and decree, dated the 30th 
May, 1923, of the Subordinate Judge of Bara Banki. 

The main questions for determination on the appeal to the 
Privy Council related to the legal validity aand meaning and 
effect of a deed of gift, dated the 17th January, 1905, executed 
by a Sunni Mahomedan, Ghulam Murtaza Khan, in favour of 
his wife, Musammat Waziran. 

The Subordinate Judge held that the deed evidenced an 
absolute gift in respect only of one-third of the properties in 
question, and not in respect of the remaining two-thirds, but 
the learned Judicial Commissioners decided that the gift was 
not effectual and valid in respect of one-third as well, and 
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accordingly dismissed the suit of the appellant, who claimed the 
entire properties in question as the sole heir of Musammat 
Waziran. 3 


The material facts of the case will be found in the report of 
the case in the Court below: see 87 Indian Cases 445, and also 
in their Lordships’ judgment, where the terms of the deed of gift 
in question are set out in ertenrso. 


At the hearing of the appeals in the Judicial Commissioner’s 
Court, Oudh, the present respondents gave up their contention 
that the donor of the gift was a Shiah Mahomedan, and accepted 
the finding of the Subordinate Judge that he was a Sunni 
Mahomedan, so that the deed of gift fell to be governed by 
the Hanafi Mahomedan Law as to its construction and legal 
effect. 


Although the learned Judicial Commissioners’ ultimate 
decision was against the present appellant, there was a difference 
of opinion between them on substantial questions involved in 
the case. 

Mr. Wazir Hasan (lst Additional Judicial Commis- 
sioner) held, agreeing with the finding of the Subordi- 
nate Judge, that the donor completed the gift by deli- 
very of the gifted property to the donee as required 
by the Mahomedan Law, but he held that Musammat 
Waziran took only a life-interest under the deed of gift, 
both as to the one-third of the gifted property over which she 
had the power of alienation but which she never exercised and 
as to the two-thirds of the property over which she had no 
such power of alienation under the deed. He therefore held 
that Musammat Waziran did not leave any property upon her 
death, and the present appellant was not entitled to the pro- 
perty covered by the deed of gift. 


Mr. Ashworth (2nd Additional Judicial Commissioner) held 
that upon the true construction of the deed of gift according to the 
Hanafi School of Mahomedan Law, the effect of the deed was to 
give to Musammat Waziran an absolute estate in the whole of the 
gifted property, and that the condition that she was to take a 
life-interest only in two-thirds of- the property was invalid 
according to the Hanafi Law, but he held that delivery of pos- 
session of the gifted property to the donee was not established 
in the case. He therefore held that the gift failed in its entirety 
and that the present appellant was not entitled to the property 
covered by the deed. 

R—56 
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Mr. Wazir Hasan, in dealing with the construction and 
legal effect of the deed of gift, stated as follows in his judgment: 


‘The real matter therefore which arises for consideration in each 
particular case is the determination, first, of the thing-in which the owner- 
ship is transferred, and secondly, whether there is any condition deroga- 
tory to that ownership, If there is, 1t must be annulled. Now the thing 
transferred in the present case by Ghulam Murtaza Khan in favour of his 
wife Musammat Waziran is the ownership of the life-estate in and uot 
of the corpus of the property There is no case before us of any con- 
dition being attached to that ownership Musammat Wazirau is dead and 
the ownership of her life-estate which was gifted to her by her husband 
has come to an end.’’ ` 


Hyam for appellant. 

Dube for respondents. 

26th Feb. 1929. Their Lordships’ judgment was delivered 
by 

Sir LANCELOT SANDERSON.—This is an appeal by Amjad 
Khan, son of Salar Khan, who was the original plaintiff in the 
suit, against two decrees of the Court of the Judicial Commis- 
sioner of Oudh, dated the 15th of December, 1924. 

The suit was brought by Salar Khan to recover posses- 
sion of certain properties specified in the plaint, and mesne 
profits. 

The title of Amjad Khan, hereinafter called the plaintiff, 
to two specific plots purchased by Musammat Waziran has been 
declared by both the Courts in India, and no question with 
regard to these plots arises in this appeal. 

The dispute relates to proprietary shares in eleven villages. 

The shares belonged to one Ghulam Murtaza Khan. 

It was alleged on behalf of the plaintiff that Ghulam Murtaza 
Khan made a gift of the said shares to his wife, Musammat 
Waziran, by a registered deed, dated the 17th of January, 1905, 
and put her in possession of the property, which was the subject 
of the gift; that Ghulam Murtaza Khan died on the 6th of 
February, 1906, and his wife died on the 18th November, 1909, 
leaving her brother Salar Khan, the father of the appellant, her 
sole heir; and that on the death of Salar Khan the plaintiff- 
appellant became entitled to the property in question. 

The first two defendants are the nephews of Ghulam Murtaza 
Khan, who, it was alleged, took possession of the properties in 
suit on the death of Musammat Waziran; the other defendants 
are transferees from the first two defendants. 

The learned Subordinate Judge, who tried the ‘suit, came 
to the conclusion that the above-mentioned deed of the 17th 
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January, 1905, was in the nature of a family settlement, that 
Ghulam Murtaza Khan gave to his wife one-third of the pro- 
perty absolutely and a life-estate only in two-thirds of the pro- 
perty which on her death was to revert to his heirs; and he 
made a decree accordingly. 


The plaintiff appealed to the Court of the Judicial Com- 
missioner of ‘Oudh. The defendants Ashraf Khan, Basharat 
Khan and Nisar Ali Khan also filed an appeal. 


The two appeals were heard at the same time. The learn- 
ed Judicial Commissioners, though differing as to the reasons, 
agreed as to the conclusion, and directed on the 15th December, 
1924, that the plaintiffs’ appeal should be dismissed, that the 
defendants’ appeal should be allowed and that the plaintiffs’ suit 
should be dismissed except in respect of plots 397 and 618, which 
should be shown as having been decreed to the plaintiff. 


The two last-mentioned plots are those as to which no dispute 
arises in this appeal. 


On the 18th January, 1894, Ghulam Murtaza Khan made a 
will, and on the same day executed what was called an agreement, 
by which he made a declaration that he would remain in possession 
of the properties comprised in the will as long as he lived, but 
that he should not have power to alienate the same. 


On the 17th January, 1905, Ghulam Murtaza Khan exe- 
cuted the deed, on which the decision of this case depends.» - 


The terms thereof are as follows :— 


“I am Ghulam Murtaz Khan son of Sarfaraz Khan, caste Bhatti, 
resident and Zemindar of Muhi-ud-dinpur, hamlet of village Jamoli, par- 
gana Mawai Maholara, tahsil Ram Sanehighat, district Bara Banki. 


‘“Whereas I am co-sharer of the following shares in the village com- 
prised in Taluqa Mawai, in the above pargana and district, at present 
valued at Rs. 15,000 Whereas I am in possession and occupation of the 
same and whereas in respect of the same T have already executed a will‘ 
and an agrcement, dated 18th January, 1894, but as I want to avoid any 
difficulty to my wife in obtaining possession over the willed property 
after me, I, therefore, by means of this document, have made a gift with- 
out consideration of my entire property detailed below with all external 
and intermal rights and without the exception of any right or part, to my 
wife Musammat Wariran, resident of Muhi-ud-dinpur, hamlet of village 
Jamoli, in the above pargana and district, subject to the condition that, 
out of the entire property mentioned in the deed of gift she shall remain 
in possession of shares worth Rs. 5,000 with power to make at her pleasure 
any sort of alienation like mortgage, sale or gift in respect thereof and 
that, as to the rest, worth Rs 10,000, she shall not possess any power of 
alienation but she shall remain in possession thereof for lifetime. After 
the death of the donee the entire property gifted away by this document 
shall revert to the donor’s collaterals, vic, Ashraf Khan, Basharat Khan 


P.C. 


Amjad Khan 
v. 
Ashraf Khan, 


Sir Lancelot 
Sanderson, 


444 THE MADRAS LAW JOURNAL REPORTS. [VoL 


and their heirs, in equal shares, and those heirs of mine shall become 
owners with full proprietary powers, and the own heirs of the donee lady 
shall not inherit the same and the donee and my aforesaid heirs have 
accordingly agreed and consented to this I have put the lady donee in 
possession of the property gifted to her, and therefore from to-day I 
have ceased to possess any right or claim in respect of the gifted property, 
and_my wife, Musammat Waziran, from to-day hecame owner and pos- 
sessor of the aforesaid property in accordance with the terms of this 
deed As to shares worth Rs 5,000, gifted to the said lady, she has power 
to choose the same from any village she likes, or if she likes, she can 
take shares worth Rs 5,000 from all the villages 

‘(Wherefore these few presents by way of a deed of gift have been . 
executed, and got registered with the consent of the reversioners, vis 
Ashraf Khan and Basharat Khan, so that it serves as an authority and 
be of use in time of need’? 


An issue was raised in the Trial Court whether Ghulam 
Murtaza Khan was a Hanafi Mussalman or whether he belong- 
ed to the Shiah Sect. 

The learned Subordinate Judge held that Ghulam Murtaza 
Khan was a Hanafi Mussalman and did not belong to the Shiah 
Sect. 

It appears from the judgment of Mr. Ashworth, one of the 
learned Judicial Commissioners who heard the appeal, that the 
decision of the learned Subordinate Judge on this issue had 
been impugned in one of the grounds of appeal presented by the 


-defendants, but that the ground had not heen pressed, and the 


appeal was decided upon the basis that the Mahomedan Law 
applicable was the Hanafi Law and not the Shiab Law. 

In order therefore to constitute a valid gift iter vivos 
under the Mahomedan Law applicable to this case three condi- 
tions are necessary :— 

(1) Manifestation of the wish to give on the part of 
the donor. 

(2) The acceptance of the donee, either impliedly or 
expressly. 

(3) The taking possession of the subject-matter of the 
gift by the donee, either actually or constructively. 
(See Mohammad Abdul Għani v. Fakhr Jahan 
Begun). 

The main argument on the hearing of the appeal related to 
the question of what was the subject-matter of the gift by Ghulam 
Murtaza Khan. This depends upon the construction of the deed 
of the 17th January, 1905. 

It was argued on behalf of the plaintiff-appellant that bv 
the deed Ghulam Murtaza Khan transferred the corpus of the 





1. (1922) L.R. 49 I.A. 195 at 209° T.L,R. 44 A. 301: 43 M.L.J. 453 (P.C). 
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property therein specified to his wife without any reservation, 
but subject to certain conditions of enjoyment; that if the said 
conditions were inconsistent with the transfer of an absolute 
interest in the property, the Mahomedan Law applicable to 
this case would give effect to the transfer, and would not give 
effect to the conditions; and that the deed coupled with pos- 
session given to the donee constituted a good and valid gift 
of all the property comprised in the deed. . 

On the other hand it was argued on behalf of the defendant- 
respondents that hy the deed Musammat Waziran acquired 
merely a life-interest in the property comprised therein, that 
such interest ceased on her death in 1909, and that inasmuch 
as the plaintiff’s only claim to the property was as heir of 
Musammat Waziran, he had no title thereto. 

The principle on which the plaintiff relied was that where 
it is clear that the intention of the donor is to make a gift to 
the donee of the corpus of the property comprised in the gift, 
and there is a condition attached that the donee should take 
a limited interest or should take it for life, under the Hanafi 
Law the condition would be void and there would be a complete 
and absolute gift of the property: in other words, it was argued 
that if a gift of tangible property is made subject to a condi- 
tion inconsistent with full ownership on the part of the donee 
of the thing given, the gift is valid, but the condition void, 
sec Wilson’s Digest of Anglo-Mahomedan Law, (1908 Edn.), 
para. 313. £ 

Among other authorities reliance was placed by the learned 
counsel for the plaintiff-appellant upon Mussanet Humeeda v. 
Mussa Budam and the Government* for the purpose of 
showing that creation of a life-estate by means of a gift inter 
vivos does not seem to be consistent with Mahomedan usage. 
lt was held by the Judicial Committee that there ought to 
be very clear proof of so unusual a transaction, and that in that 
case there was no such proof. 

It should be noted that the facts of the cited case differ 
materially from the case now under consideration, inasmuch as 
in the present case there is before the Board the formal deed 
of gift, upon the true construction of which the decision must 
depend. 

Other authorities were referred to during the course of the 
argument, but in their Lordships’ opinion it is not necessary 
to refer to them in detail, for the reason that the above-men- 
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ae tioned principles were not disputed by the learned counsel for 
Amjad Khan the defendant-respondents: their case was based on the argu- 
Ashraf Khan, ment that the subject-matter of the gift in the deed of the 17th 
See January, 1905, was a lifeinterest only in the property and 

neelot 7 i R . z : 
Sanderson, that it was not a gift to the wife of an absolute interest in the 
property with an inconsistent condition. 

The material question then is what is the true construction 
of the deed. The intention of the donor is to be ascertained by 
reading the terms of the deed as a whole, and giving to them 
the natural meaning of the language used. 





Their Lordships, basing their decision on the terms of the 
deed, are of opinion that the conclusion arrived at by the learned 
Judicial Commissioner, Mr. Wazir Hasan, on this part of the 
case is correct, and that Musammat Waziran acquired merely 
a life-interest in the property under the deed of the 17th Janu- 
ary, 1905, together with a power of alienation over one-third 
of the property. 

The donor by the terms of the deed purported to make a 
gift without consideration to his wife of the entire property 
detailed therein: he divided the property into two parts, one- 
third and two-thirds, with a view to giving his wife a power 
to alienate the one-third of the property or any part thereof 
by way of mortgage, sale or gift. 

The words used in connection with the power of aliena- 
tion point to the donor contemplating a possible alienation by 
his wife during her lifetime of the one-third or part thereof. 
It was further provided that after the death of the donee “the 
entire property gifted away by this document’’ should revert to 
the donor’s collaterals named therein. 

It is to be noted that the provision as to reversion is not 
limited to the two-thirds over which the wife was to have no 
power of alienation, but it related to the “entire property gifted 
away by this document.” 


The “entire property” was to revert to the collaterals, but 
it would, of ‘course, be subject to any mortgage, sale or gift 
which the wife had power to make during her lifetime in respect 
of the one-third part of the property mentioned in the deed. 


Reading the deed of the 17th January, 1905, as a whole and 
giving effect to all the terms thereof, their Lordships are of 
opinion that it does afford clear proof that the donor intended 
to make and did make a gift to his wife of a life-interest only 
in the entire property comprised in the deed together with the 
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above-mentioned power of alienation in respect of one-third of 
the property. 

It was, however, further argued on behalf of the plaintiff 
that under the Mahomedan Law, which is applicable to this 
case, a transfer of a life-estate could not be made by means of 
a gift: in other words, it was argued that under the said law 
there could not be a transfer of any interest in property by way 
of gift inter vivos except an absolute interest. 

In their Lordships’ opinion, it is not necessary to express 
any opinion on the last-mentioned argument, because in view 
of the construction of the deed which their Lordships have 
adopted, the plaintiff-appellant is on the horns of a dilemma. 
lf the interest acquired by Musammat Waziran was of a life- 
estate only, and if such an interest can be acquired under the 
Mahomedan Law, by way of a gift, that interest came to an 
end on the death of Musammat Waziran, and the plaintiff claim- 
ing as her heir has no title to the property. 

On the other hand if, as argued on behalf of the plaintiff, 
under the Hanafi Law such a limited interest as a life-estate 
could not be transferred to Musammat Waziran by way of gift 
inier vivos, then Musammat Waziran acquired no interest in the 
property under the deed of the 17th January, 1905, and the 
plaintiff, claiming as her heir, can have no title to the property. 

For the above-mentioned reasons their Lordships are of 
opinion that the plaintiff-appellant has no title to the property 
which is now in dispute in this appeal. es 

In view of this conclusion, it is not necessary for ’their 
Lordships to consider any of the other points raised in the 
appeal, as, for instance, the question whether there was delivery 
of possession as to which the learned Judicial Commissioners 
came to different conclusions. Their Lordships therefore will 
humbly advise His Majesty that this appeal should be dismissed 
with costs. 

Upon a further application by the appellants on a point 
raised in reason 11 of their case, their Lordships do not think 
it necessary to add anything to the judgment. The point was 
made on an application for review in the Appellate Court, and 
it was held that it was not open to the appellants. Their Lord- 
ships see no reason for differing from the Appellate Court’s deci- 
sion in this respect. 

Solicitors for appellant: Barrow, Rogers & Nevill. 

Solicitors for respondents: Watkins & Hunter. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT:—Mnr. JusTICE KUMARASWAMI SASTRI AND MR. 
JUSTICE PAKENHAM WALSH. 


B. Raghavendra Row and others .. Appeliants* (Pifs. 
1, 2, 4 and 111) 
v. 
Vobiah and others .. Respondents (Defts. 1, 2, 5, 


7,9 to 11 ald party respond- 
etits and L.R. of the 4th res- 
pondent). 

Religious Endowments Act (XX of 1863)—Scheme of—Religious Endow- 
ment uk Madras Pressdency—Absence of exercise of control by the Board 
of Revenuc—Absence of excise of power of appomtment of trusice by 
the Govermnent or public officer—Power of temple committee over the 
endowgntent—S 3—‘ Public officer’’—Meantng of 

The scheme of the Religious Endowments Act of 1863, in so far as 
religious institutions in the Madras Presidency are concerned, 18 that, in 
all cases where Regulation VII of 1817 applied, or in cases where the 
appomtment of trustee was either made by the Government of Madras 
ur one of its officers, or where the confirmation of such appointment had 
to be made by Government or by its officers, such powers were trausferied 
to temple committees, and that, in all other cases, property which was 
subject to the endowment was transferred to the then legally entitled trustee 
and the Board of Revenue had no other control over such property In 
order, therefore, to give jurisdiction to temple committees over a temple, 
they must show that the case falls under S. 3 of the Act. 

Where it is found that the Board of Revenue in Madras never exercised 
any control over a religious endowment in the Madras Presidency nor 
was the power of appointment of trustee, manager, or supermitendcut 
vested u or exercised by, the Government of Madras or by any public 
officer under the Government of Madras, the temple committee appointed 
under the Religious Endowments Act of 1863 has no mght or control over 
such a religious endowment , ` 

The words ‘‘public officer’? in section 3 of the Religious Endowments 
Act of 1863 mean public officer under the Government of Madras, in so 
far as religious institutions in the Madras Presidency are concerned, and 
vot a public officer anywhere, even outside British India, or a public officer 
outside the control of the Government of Madras. 


Appeal against the decree of the Court of the Subordinate 
Judge of Bellary in O.S. No. 3 of 1920 (O.S. No. 16 of 1921, 
District Court of Bellary). = 

P. R. Ganapathi Atyar for appellants. 

V. S. Narasimhachariar for respondents. 

The judgment of the Court was delivered by 

Kumaraswant Sastri, J—This appeal arises out of a suit 
filed by the temple committee of Kudligi for a declaration 
that the suit temple, which they say was called Hude Kampli 
Devaru, is subject to the control of the plaintiffs, for directing the 








*Appeal No. 108 of 1921, 18th July, 1929. 
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defendants to return to the manager, who they allege was appoint- 
ed by them, the properties of the temple, for accounts and other 
reliefs. The contesting defendants deny the plaintiffs’ claim. 
Their case was that Kampli Devaru had no temple, that they 
had no concern with Kampli Devaru temple at Hude and the 
inam, that the right of appointing the pajari is in Mesa Naiks, 
that Kampli Devaru idol is permanently in Mysore territory and 
that the Court has no jurisdiction. 


The suit was instituted in 1911. It came up twice to the 
High Court as the suit was decided on preliminary questions. 
The Subordinate Judge who tried the suit after both orders of 
remand has found that the Kampli Devaru is a Narasimha sali- 
grama image which is the deity of the Mesa Naik caste, that it 
has no permanent shrine, that it is always on tour and that it has 
a temple and inam at Hude. He finds that the temple committee 
has or had no jurisdiction over this temple, that the temple was 
never under the control of the Board of Revenue and that the 
power of appointment of trustees was at least from 1800 to 
1890 exercised by the Mysore Government and that no Dharma- 
karta was ever appointed or confirmed by the Board of Revenue, 
and dismissed the suit. Hence the appeal. 

It is clear from the evidence that in 1810 the previous 
trustce or ‘puyart was dismissed by the Dewan of Mysore and a 
fresh trustee was appointed. The order of the Dewan is on 
page 30, Ex. P. (Printed documents in Appeal No. 186 of 1914). 
It refers to the dismissal of the first pujari’s grandson, Dosa 
Gopaya and the appointment of Dasaya. Then it proceeds as 
follows: 

‘Tn future if to instal the patta of Gosi God, Kampli God or any 
other God they should come and inform you as well as the sircar of it; a 


}achadu and Paga should be presented from the sircar and when the relatives 
come and inform, you should have the patta tustalled, when you instal 


patta, you shall receive the najar usually payable therefor by them to the 
sircar When making the patta installation, careful enquiry should be held 
in the presence of respectable persons of the place and after a decision in 
Hachadu and Paga should be presented from the sircar and the patta should 
be conferred.’’ 

This is dated 28th March, 1810. The first person appointed 
continued in office until 1853. His son was the second pujart 
from 1853 to 1874. It appears, that in accordance with the 
order of 1810, he was recognised as the trustee and the custom- 
ary honours were given to him. Then his son Obaya was the 
pujart from 1874 to 1879 and was succeeded by his elder brother 
from 1879 to 1907. In 1907 disputes arose as to the suc- 
cessor. Several members of the community did not want the 
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sons of Peddanna to be appointed owing to the alleged immoral- 
ity of their mother, and there were various proceedings, civil and 
criminal, in the Courts of Mysore. The Subordinate Judge has 
found on the evidence that for nearly a century no sort of 
control was exercised by the Board of Revenue or by any 
officials in British India as regards the management of the 
temple and the appointment of trustees, that till 1890 the Mysore 
Government officials were informed of the persons who were 
selected by the community as trustees and they were recognising 
them, that in 1890 the Dewan thought the Mysore Government 
did not concern itself with this endowment as it was not one 
of the temples which had any grant from or subject to the 
control of the Mysore Government. Therefore, the question 
for determination in this case is whether, on these facts which 
the Subordinate Judge has found and which we see no reason 
to differ from, the temple committee has got any right in the 
matter. The Subordinate Judge has given reasons for holding 
that the temple committee has no right. He deals with this 
question in paragraph 25 of the judgment onwards. We think 
that the decision of the Subordinate Judge on this point is right. 

Act XX of 1863 was an Act passed for the purpose of 
enabling the Government of India to divest itself of the manage- 
ment of religious endowments. It begins by saying: 


“Whereas it 18 expedient to relieve the Board of Revenue, aud the 
Local Agents, in the Presidency of Fort William in Bengal, and the Presi- 
dency of Fort Saint George, from the duties imposed on them by Regula- 
tion XIX of 1810, of the Bengal Code and Regulation VIL of 1817, of the 
Madras Code, so far as those duties embrace the superintendence of lands 
granted for the support of mosques or Hindu temples and for other relt- 
gious uses, the appropriation of endowments made for the maintenance 
of such religious establishments, the repair and preservation of buildings 
connected therewith, and the appointment of trustees or managers thereof ; 
or involve any connection with the management of such religious 
establishmeuts.’’ 

Section 3 enacts that 


‘In the case of every mosque, temple or other religious establishment to 
which the provisions of either of the Regulations specified in the preamble 
to this Act are applicable, and nomination of the trustee, manager or 
superintendent thereof, at the time of the passing of this Act, is vested in, 
or may he exercised by, the Government or any public officer, or in which 
the nomination of such trustee, manager or superintendent shall be subject 
to the confirmation of the Government or any public officer, the Local 
Government shall, as soon as possible after the passing of this Act, make 
special provision as hereinafter provided.’’ 

The provisions are inter alia for the appointment and consti- 
tution of temple committees as provided for by section 7. 
Section 4 enacts that 


“In the case of every stich mosque, temple or other religious establish- 
ment which, at the time of the passing of this Act, shall be under the 
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management of any trustee, manager or superintendent, whose nomimation 
shall not vest in, nor be exercised by, nor be subject to the confirmation of the 
Government or any public officer, the Local Government shall, as soon as 
possible after the passing of this Act, transfer to such trustee, manager or 
superintendent, all the landed or other property which, at the time of the 
passing of this Act, shall be under the superintendence or in the possession 
of the Board of Revenue or any local agent, and belonging to such mosque, 
temple or other religious establishment, except such property as is herein- 
after provided ;’’ 

and on such handing over, it enacts that the power and respon- 
sibility of the Board shall cease. It has been found by the 
Subordinate Judge and we accept the finding that the Board 
of Revenue never exercised any control over this endowment 
nor was the power of appointment of trustee, manager or 
superintendent vested in or exercised by the Government of 
Madras or by any public officer under the Government of Madras. 
The contention of Mr Ganapathi Aiyar for plaintiffs is, that 
“public officer” does not mean a public officer under the Govern- 
ment of Madras, but means any public officer wherever a public 
officer may exercise his function. He goes to the length of 
arguing that a public officer outside British India would also 
be a person in the coritemplation of section 3 and that any 
institution, the appointment of whose trusteeship is vested in or 
controlled by any public officer whether in British India or 
outside, would fall under Act XX of 1863 and give jurisdiction 
to the temple committee appointed under section 7. I am unable 
to agree with this contention. I find it difficult to see how the 
Act can apply so as to give jurisdiction to the Board of Revenue 
or the temple committee in cases where a public officer subject 
to the control of another Government, presidency, or province 
has been exercising the powers of appointment or control. The 
words “public officer” I think must, having regard to the other 
sections of this Act and to the provisions of Regulation VII of 
1817 mean, public officer under the Government of Madras and 
not a public officer anywhere, even outside British India or a 
public officer outside the control of the Government of Madras. 
I have already referred to the preamble and it refers to cases 
to which Regulation VII of 1817 applied, and before section 3 
can be invoked there should be two conditions satisfied, namely, 
that not only the Regulation VII of 1817 should be applicable 
but also that at the time of the passing of the Act the nomina- 
tion of the trustee, manager or superintendent should be vested 
in or exercised by the Government or any public officer or such 
nomination should be subject to the confirmation of the Govern- 
ment or public officer. In the preamble to the Regulation VII of 
1817 we find reference to the Provinces immediately dependent on 
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the Presidency of Fort St. George. Section 2 vests in the Board 
of Revenue the general superintendence of all endowments, etc., 
in the several provinces dependent on the Presidency of Fort St. 
George. Section 3 says that it is the duty of the Board of 
Revenue to take measures to ensure that religious estab- 
lishments are properly maintained and that other trusts are pro- 
perly carried out. Section 7 enables the Board of Revenue to 
have local agents. Section 8 says that the Collector shall be 
one of the local agents and powers will be given to the Govern- 
ment to appoint other local agents if it so desires. Section 11 
says that the local agent shall report to the Board of Revenue 
the vacancies and casualties as they may occur and other parti- 
culars as to whether the line of descent is by hereditary right 
or by election. Section 12 refers to cases where the nomina- 


_tion is vested in Government or public officer and section 13 


says what is to be done on the receipt of the report. It is clear 
from a perusal of the various sections referred to, that the 
Madras Regulation VII of 1817 was confined to the Govern- 
ment and territories administered by the Government of Fort 
St. George and the “public officer” there was a public officer 
subject to that Government and not any public officer, and, in 
construing section 3, I think it is clear that we must take “public 
officer” there to be a public officer who was exercising his func- 
tions under Regulation VII of 1817. Section 4 simply says that, 
where section 3 does not apply, i.e., where the Government’ 
would not have any. power to transfer the management to local 
committees, any endowment which then belonged to such trust 
shall be made over to the trustee in charge of the endowment 
and the Board shall divest itself of all concern in the manage- 
ment. The scheme of this Act, therefore, is that in all cases 
where Regulation VII of 1817 applied or in cases where the 
appointment of trustee was either made by the Government 
of Madras or one of its officers, or where the confirmation of 
such appointment had to be made by Government or by its officers 
such powers were transferred to temple committees; in all other 
cases property which was subject to the endowment was trans- 
ferred to the then legally entitled trustee and the Board of 
Revenue had no other control over such property. It is there- 
fore clear from the scheme of this Act that to give jurisdiction 
to temple committees they must ‘show that the case falls under 
section 3. Otherwise it is difficult to see how a temple committee 
can either appoint a trustee or file a suit like the present one 
requiring property to be handed over to the trustee whom they 
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had no power to appoint. I am therefore of opinion. that the 
decision of the Subordinate Judge is right as the temple committee 
had no right to institute this suit. 

The appeal fails and is dismissed with costs of respondents 
1, 5 and 6. 

Pakenham Walsh, J.—I agree. 


N.S. Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT:—Mr. JusTIcE WALLACE AND MR. JUSTICE 
MADHAVAN Narr. 


Amirtha Nadan and another .. Appellants* (Petitioners- 
- Defendants) 
Innasi Muthu Nadan .. Respondent (Respondent- 


auction-purchaser and Plaintiff). 


Village Cotrts Act (I of 1889), S 66—Decree passed by Village Munsif 
—Transmission to District Munsif for execution—Jurisdiction of latter 
to execute by attachment and sale of judgment-debtor’s immoveable 
property 

A District Munsif to whom a decree passed by a Village Munsif has 
been transmitted for execution has jumsdiction to execute it by attach- 
ment and sale of immoveable property belonging to the judgment-debtor, 
as if the decree was one passed by him on the original side of his Court. 


Appeal against the order of the Court of the Subordinate 
Judge of Tuticorin in A.S. No. 175 of 1927 preferred against 
the order of the Court of the District Munsif of Koilpatti, dated 
7th May, 1927 and made in E.A. No. 420 of 1927 in Civil Suit 
No. 53 of 1923 on the file of the Village Munsif’s Court, Lingam- 
patti, Koilpatti Taluk. 

K. S. Ramabhadra Atyar for appellants. 

A. Narasimhachariar for respondent. 

The Court delivered the following . 

JupGMEnts. Wallace, J—The facts necessary for the dis- 
posal of this C.M.S.A. are as follows:—The respondent obtained 
a money decree in C.S. No. 53 of 1923 in the Village Court of 
Lingampatti against the appellants. That decree was sent for 
execution to the District Munsif’s Court of Koilpatti and received 
there on 13th February, 1925. E.P. No. 539 of 1925 presented 
in that Court was dismissed for failure of prosecution. A fresh 
E.P. No. 383 of 1926 was put in asking for attachment and sale 
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of immoveable property. That was treated by the District 
Munsif’s Court as an execution petition on the original side 
and immoveable property was attached and sold. The sale was 
confirmed on 22nd February, 1927. The appellants applied under 
Order 21, Rule 90, Civil Procedure Code, to the District Munsif’s 
Court to set aside the sale because of irregularities and the sale 
was set aside. The respondent appealed to the Sub-Court, Tuti- 
corin, which set aside the order of the District Munsif and main- 
tained the sale. The appellants have come up here in Second 
Appeal. 

Clearly no Second Appeal lies and the appeal is not main- 
tainable as such. The appellants asked us to treat this as a 
civil revision petition raising a question of jurisdiction, wz, 
whether the District Munsif had any jurisdiction to execute the 
decree on the original side at all, and we have had this point, which 
is not free from difficulty, argued before us. It was taken for 
the first time in this Court. 

The decision of the point rests on the interpretation of sec- 
tion 66 of the Village Courts Act (I of 1889). The section as it 
stands empowers the District Munsif to whom a Village Court 
decree is transmitted for execution to execute it “as if it were 
a decree passed by himself.” This phrase is ambiguous. It may 
mean, ‘execute the decree as if this particular decree was a decree 
signed by him and not by the Village Court, or, it may mean, 
execute the decree with all the powers of execution which a 
District Munsif possesses to execute any decree passed by him. 
The first meaning would restrict the execution to the manner 
under which a Small Cause decree can be executed since the 
decree on the face of it is a Small Cause decree. The second 
meaning would allow the decree to be executed also in the manner 
in which an original side decree is executed. The appellants 
contend in favour of the first meaning and the respondent in 
favour of the second. The appellants refer to the definition, 
given in section 5 of the Act, of the words “District Munsif.”’ 
That definition originally was “The District Munsif within the 
local limits of whose jurisdiction the village is situate.” That 
definition was amended by section 4 of Act II of 1920 by the 
addition of two provisos, the second of which is: 


‘Provided further that if in any area the District Muusif does not 
exercise Small Cause jurisdiction and a separate Court of Small Causes 
has heen established the Judge of such Court shall be deemed to be the 
District Munsif ’’ 


The appellants contend that that implies that “District 
Munsif” as used in the Act is restricted to the Small Cause 
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side of the District Munsif’s Court, since provision was thought 
necessary for the cases where in any district or locality there 
is no District Munsif exercising Small Cause powers. There 
is considerable force in that contention, coupled with the 
obvious fact that the decrees of Village Courts are always in 
substance Small Cause decrees. 

But the respondent refers us to section 51 of the Village 
Courts Act which runs thus: 


“Subject to the provisions of sections 66 and 67, no judgment-debtor 
shall be arrested and no immoveable property attached in execution of a 
decree of a Wuilage Court’? 


This clearly implies that the power of attaching immove- 
able property in execution of a Village Court decree—a power 
which no Small Cause Court has—is somehow inherent in or 
conferred by section 66, and that can only be so if the phrase 
“may execute as if it were a decree passed by himself’’ covers 
execution not merely on the Small Causes Side but on the Original 
Side as well. The appellants’ argument, as their Advocate real- 
ises, implies that a Village Court decree can never be executed 
by attachment of immoveable property, although section 51 says 
that it may, and his rejoinder to section 51 is merely to say 
that section 51 must be regarded as a dead letter, a view which 
he can hardly expect us to adopt unless the opposite view is 
wholly untenable. Section 51 to my mind clearly permits, in 
conformity with its tenor, attachment under section 66 of im- 
moveable property in execution of a Village Court decree, and 
an application for execution based on that section must be on 
the Original Side because it asks for reliefs which can only be 
given on the Original Side. Section 66 therefore must be read 
as empowering a District Munsif to execute a Village Court 
decree as if it were an Original Side decree passed by himself. 
The second proviso to the definition of “District Munsif” under 
section 5 is evidently intended to deal with cases where the 
decree-holder wishes to execute the Village Court decree as a 
Small Cause decree in a locality where the District Munsif does 
not possess Small Cause powers, and has therefore to present 
it in a Court which is the Small Cause Court for that locality. 

l hold that section 66 gives the District Munsif jurisdiction 
to receive such execution petitions on the Original Side and to 
execute them on that side. Therefore there is no lack of juris- 
diction. This also decides the second point of jurisdiction raised 
by the appellants, vis, that the Lower Court had no jurisdic- 
tion to entertain an appeal against the order of the District 
Munsif setting aside the sale. 
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I therefore dismiss the C.M.S.A. with costs. 


Madhavan Nair, J—I have had the advantage of reading 
the judgment of my learned brother and I agree with it. The 
question for decision is whether a decree passed by a Village 
Munsif, t.e., obviously a decree of a Small Cause nature, transmit- 
ted for execution to the District Munsif, may be executed by the’ 
latter by attachment and sale of immoveable property. The 
contention for the appellant is that the District Munsif has no 
such power and that he can execute the decree only in the same 
way as he would execute a Small Cause decree passed by him- 
self. According to section 66 of the Village Courts Act, a 
District Munsif to whom a decree passed by a Village Court 
had been transmitted for execution may execute it “as ii it 
were a decree passed by himself.” The expression “as if it 
were a decree passed by himself” may mean (1) as if it were 
a Small Cause decree passed by himself, or (2) as if it were 
a decree passed by him on the Original Side, since the District 
Munsif has jurisdiction to pass both kinds of decrees. It is 
this ambiguity in the meaning of this expression that causes 
difficulty in this case. The appellants’ argument that the Dis- 
trict Munsif can execute the decree in question only in the same 
way as if it were a Small Cause decree passed by him is based 
on the definition of the term “District Munsif” in the Village 
Courts Act as amended by Madras Act II of 1920 (see section 5, 
Proviso 2) which is as follows: 

‘*Provided further that if in any area the District Alunsif docs 
not exercise Small Cause jurmsdiction and a separate Court of Small Causcs 
has been established the Judge of such Court shall be deemed to be the 
District Munsif.’’ 

The argument has considerable force and is almost con- 
vincing ; but it entirely overlooks section 51 of the Village Courts 
Act which says: 

‘*Subyect to the provisions of sections 66 and 67, no judgment-del-tor 
shall be arrested and no immoveable property attached ın cxecution of 
a decree of a Village Court.’’ 

This section clearly implies that under section 66 of the 
Village Courts Act, the District Munsif in executing a decree 
passed by a Village Court transmitted to him for execution can 
attach immoveable property of the judgment-debtor. Having 
regard to this section, the second proviso of the definition of 
“District Munsi{” contained in section 5 is, as pointed out by 
my learned brother, “evidently intended to deal with cases 
where the decree-holder wishes to execute the Village 
Court’s decree as a Small Cause decree in a locality 
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where the District Munsif does not possess Small Cause powers 
and has therefore to present it in a Court which is the Small 
Cause Court for the locality.” 

If the Legislature intended by the amended definition of 
“District Munsif” to show that the District Munsif in executing 
the Village Court’s decree transmitted to him for execution, 
should execute it only as if it were a decree passed by him on the 
Small Cause side, then it seems to me that it would have omitted 
section 51 of the Act altogether. 

I agree in the order proposed by my learned brother. 

N.S. Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE CURGENVEN. 
Ramanujam Naidu .. Pettitoner* (Accused). 


Motor Vehicles Act (VII of 1914), S 4, Part (a)—Police Officer not 


engaged m regulating traffic—Power to stop the drwer of motor bus—When 
can be raised 


A Police Officer who 1s not engaged in regulating traffic has got the 


power, under section 4, Part (a) of the Motor Vehicles Act, to stop the 
driver of a motor bus on the ground that the bus 1s overloaded and that 
he wishes to inspect ıt and check the license. 


Petition under sections 435 and 439 of the Code of Cri- 
minal Procedure, 1898 and section 107 of the Government of 
India Act, 1915 praying the High Court to revise the judgment 
of the Court of the Joint Magistrate of Kumbakonam in Cri- 
minal Appeal No. 49 of 1928 preferred against the judgment 
of the Court of the Stationary Second Class Magistrate of 
Kumbakonam in Calendar Case No. 332 of 1928. 

Watrap S. Subramania Atyar for petitioner. 

K. Venkataraghavachari for The Public Prosecutor on 
behalf of the Crown. 

The Court made the following 

ORDER.—These proceedings under the Motor Vehicles 
Act were instituted against the petitioner on a report 
by Head Constable No. 1346 to the Sub-Inspector of Kumba- 
konam. In the charge framed against him it was alleged that 
he drove Bus No. 333 in Kaluthai Tope Road, Kumbakonam, 
and “instead of stopping his bus on seeing Bus No. 416, which 
came in the opposite direction, and without caring for the regyla- 
tion under which the C.P.I. (the Circle Inspector) asked, him 

*Cr. Rev. Case No. 115 of 1929. 
(CrR.P. No. 97 of 1929), 
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to stop, drove very fast.” There are two separate actions im- 
puted in this charge, the first being that the accused failed to 
stop his bus on seeing Bus No. 416. I understand it to be the 
rule that, when two motor buses are about to pass each other, 
it is the duty of one of them to stop, presumably in the interests 
of safety. It has been admitted, however, by the prosecution in 
this case that, on the occasion in question, it was the duty of the 
diver of the other Bus No. 416 to stop his vehicle and accordingly 
the petitioner was found not guilty of failing to observe this rule. 


There remains the charge that he failed to stop when the 
Circle Inspector asked him to do so. It has been contended 
on behalf of the petitioner that, under section 4 of the Motor 
Vehicles Act, a driver can only be stopped by a police officer 
who is engaged in regulating traffic. This, I think, is so clearly 
against the language of the section as not to merit further dis- 
cussion. Part (a) of the section requires that a driver should 
stop in three sets of circumstances: firstly, that traffic may be 
regulated; secondly, that a name and address may be obtained 
with a view to a prosecution, and, thirdly, for the purpose of 
enforcing any of the provisions of the Act. The allegation by 
the prosecution is that the bus was overloaded and that the 
Inspector wished“to inspect it and to check the license. These, 
I think, were reasons for stopping it coming under the third 
and last category above—the enforcement of the Act. 


There remains the question of fact whether, before the 
petitioner’s bus passed the bus in which the Inspector wa’ seated, 
he made a sign to the petitioner to stop which the petitioner 
saw and disregarded. I should in ordinary circumstances have 
accepted the evidence of the two police witnesses were there not 
considerable difficulty in the way of such a course. The report 
of the Head Constable, which certainly ought to contain the 
elements of the offence charged is, as I read it, that the peti- 
tioner’s bus ought to have stopped when passing the other bus 
and that it not only failed to do so but did not stop in spite 
of the order of the Circle Inspector. I am quite unable to 
extract from this report the definite statement that, irrespective 
of the rule requiring the stopping of the bus upon meeting the 
other bus, the Circle Inspector signalled to the petitioner to 
stop before the passing took place. This is also the impression 
which I get from the examination-in-chief of both the Head 
Constable and the Circle Inspector. The Head Constable says: 
“Bus Tan. No. 333 driven by the accused passed and it was not 
stopped even when I and the Inspector asked him to do so.” 
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In chief examination the Inspector says: “It did not stop when 
it passed my bus” and it was only elicited from him in cross- 
examination that hands were put up to stop the bus. The driver 
and the conductor of Bus No. 416 were examined as D.Ws. 1 
and 2 and one was unable to state whether, before the accused 
passed Bus No. 416, the Inspector raised his hand, whereas the 
other denied that such an action took place. There is no doubt 
that, after the petitioner had driven his bus by, the police officers 
called out to him to stop and he eventually stopped. But inas- 
much as the conviction is based on the finding that the petitioner 
received and disregarded the signal to stop before passing the 
other bus I am unable to agree that the evidence supports it. 

I allow the petition, set aside the conviction and direct that 
the petitioner be acquitted and the fine, if paid, be refunded. 


N.S. Petition allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT:—Mr. Justice OpcGers AND MR. JUSTICE 
WALLACE, 


P. L. S. Firm, Colombo, through its partner 
' P. L. S. Lakshmanan Chetti ..  Appellant* (PIF.). 


v. 
M. R M. S. Sulaiman .. Respondent (2nd Deft.). 


Civil Procedure Code (V of 1908), S 13 (b)—Foreign pudgment—Suit 
on promissory note or hundi Mm the District Court of Colombo—Non-appear- 
ance of defendant—A fiidavit filed by plaintiff in terms of the plaint—Decree 
msi wader section 85 of the Ceylon Civil Procedure Code—If can pe said 
to be a decision on the merits of the case 

A decree nest passed by the District Court of Colombo, under section 85 
of the Ceylon Civil Procedure Code, in a suit on a promissory note or a 
hundi where the defendant ıs ex parte, is not a decision on the merits of the 
case within the meaning of S 13 (b) of the Civil Procedure Code. The 
fact that an affidavit, which was a reduplication of the plaint, was filed in 
the Court at the time of the passing of the decree ssi by the Court does 
not make it a decision on the menis. 

Keymer v Vistanatham Reddi, (1916) L.R 44 LA 6: IL.R 40 Mad 
112 32 MLJ 35 (PC), Mahomed Kassin & Co v Seeni Pakir Bin Ahmed, 
(1926) LL R. 50 Mad 261-52 M L.J. 240 (F.B ) and Arunachalam Chettiar v. 
Mahomed Salihu Marakkayar, (1927) 26 LW. 803 referred to 


Appeal against the decree of the Court of the Subordinate 
Judge of Sivaganga in O.S. No. 116 of 1924. 

B. Sttarama Rao, K. Rajalr Aivar and K. S. Rajagopala- 
chariar for appellant. 








“Appeal No 47 of 1928, 26th March, 1929 


Ram anujam 
Naida, 
Inre. 
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M. Patanjali Sastri and K. Umamahesweran for respondent. 

Brook Elliot amicus curiae. 

The Court delivered the following 

JupGMENTS. Odgers, J —These appeals, Appeal No. 349 of 
1924 and Appeal No. 47 of 1928, were originally heard by my- 
self and Curgenven, J., but owing to the latter’s illness before 
he left the Court last year we were unable to deliver our judg- 
ments. In the meantime an informal application was made to 
me which is now put in the form of a petition that we should 
ask Mr. Brook Elliot, a member of the Ceylon Bar, to either 
appear as an amicus curiae or as a witness to help us in the eluci- 
dation of the Ceylon Procedure in this case as contained in the 
Ceylon Procedure Code. We have given very careful considera- 
tion to this request and we are indebted to Mr. Brook Elliot for so 
readily placing his services and knowledge at our disposal. But 
we consider that the only way in which Mr. Brook Elliot could 
he of any real assistance would he if he were asked his opinion 
as to the very question that we have to decide. An expert in 
foreign law is called, as I understand it, to state what the law 
of a foreign country on a particular point is; an Advocate of 
the Scottish Bar is often called as a witness in the English 
Courts to explain the law of Scotland on any particular point 
that arises. But in this case we have the law laid down for 
us in a particularly elaborate manner in the Ceylon Civil Pro- 
cedure Code and it appears to me that it is our duty,t 2. interpret 
‘that Code as best as we can and that we are mot entitlad to rely 
on any outside opinion, however eminent, as'to the interpreta- 
tion of that Code. 

The plaintiff brought O.S. No. 116 of 1924 in the Court 
of the Subordinate Judge of Sivaganga. On the 16th December, 
1924, an ex parte decree was passed in the suit on a foreign 
judgment of the District Court of Colombo against defendants 1 
and 13 in the suit. On the 13th March, 1926, 13th defendant 
applied to set aside the ex parte decree and succeeded. The 2nd 
defendant is now the contesting defendant before us. The learn- 
ed Judge on this application held that the 2nd defendant only 
’ became aware of the decree on the 16th February, 1926 and that 
his application was therefore within time. We were at first 
inclined to go into the facts to see if the learned Judge’s order 
could be sustained on this point, but in this case the most im- 
portant question that arises is as to whether this is a decision 
on the merits. On the 30th May, 1917, the suit was filed. We 
have the Journal under section 105, Ceylon Civil Procedure 
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Code, printed. It is contended that because an affidavit is 
apparently put in, the decision is one on the merits although the 
defendant was ex parte. The suit was against 14 defendants 
of whom only the Ist and 13th defendants were er parte. On 
the 7th July, 1921, Mr. Kondayya moved for an ex parte trial 
as against the 1st and 13th defendants. This was allowed and 
the trial fixed to the 15th July. On the 19th September, 1921 
Mr. Kondayya filed an affidavit and moved that decree nisi be 
entered. Decree nisi was issued on the 11th November, 1921. 
The affidavit was filed on the 15th September, 1921 and sets 
out the fact that certain promissory notes and a cheque were 
dishonoured and that the defendants are jointly and severally 
liable in the sum of Rs. 9,500 and odd. The Journal states that 
on the 19th September, the day fixed for the hearing, the plain- 
tiff appeared and that the 1st defendant and the 13th defendant 
did not appear though they were duly served as by the affidavit 
of the process-server appears. Reference must be shortly made 
to the provisions of the Ceylon Procedure Code. The chapter 
relating to default of appearance is Chap. XII. Section 85 says: 


“If the defendant fails to appear on the day fixed for his appearance 
and answer, or if he fails to appear on the day fixed, for the subsequent 
filing of his answer, or for the filing of the replication, or on the day fixed 
for the hearing of the action, and if the Court is satisfied by affidavit of 
the process-server stating the facts and circumstances of the service or other- 
wise, that the defendant has been duly served with summona, or has 
received due notice of the day fixed for sttbsequent filing of answer, or 
of replication, or of the day fixed for the hearing of the action, as the 
case may’bé, or if the defendant shall fail to file his answer on the day 
fixed bitdtefor, and if on the occasion of such default of the defendant 

the plaintiff appears, then the Court shall proceed to hear the case ex parte 
"and to pass a decree wisi in favour of plaintiff in the Form No. 22 in the 
second schedule hereto or to the like effect, and shall thereupon issue to 
the defendant a notice of such decree Such notice shall be served 
personally unless the Court, for sufficient reasons to be assigned by it, 
direct some other mode of service ’’ 

Reference may also be made to the words of section 87: 

“No appeal shall he against any decree nist or absolute for default.’’ 

Section 90 says: 

“Tn the case of an action where there are more defendants than 
one, ‘the Court shall not be obliged to pass a decree for default against 
a defendant for failing to appear at a stage of the action, provided that 


one defendant at least appears at that stage against whom the action must 
proceed.’’ 


It is alleged that the affidavit printed at page 3 of the appel- 
lant’s documents was used at the hearing ex parte and that that 
constitutes a decree on the merits. We have no judgment in 
the case and the only affidavit referred to in the order quoted 
above is that of the process-server. Under section 85 it would 
seem that the Court has no option but to give a decree for the 
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e a rm; plaintiff, the defaulting defendant being left to his remedy of 
v. moving to set aside the decree nist if he can. Chapter XII 
Sulaiman. makes no reference to affidavit evidence which is only by sec- 
Ougas, J. tion 179 to be allowed by the Court for sufficient reason. The 
affidavit relied on does not appear in the Journal and it is not 
explained under what provision of law it has been used. It 
may be that it is the practice of the Colombo Courts to use affi- 
davits of this kind before ordering the issue of the decree nisi, 
but in the absence of any evidence on the point it seems to me 
that the affidavit in question cannot be relied upon to make this 

a decree on the merits. There is no judgment whatever. 


2 Another possible explanation is that this suit, though begun 
as a regular suit, and we know that all the defendants but two 
originally appeared and filed answers, was, after the dismissal 
of the suit against them, converted into a summary suit and it 
will be remembered that in summary suits an affidavit is required. 





fa St a Ben snetiAnens t--4- eS E eg a a ae 


TA 2- maen ppu- m= te uaa wira y 


referred to, vis, whether these defendants had notice- of this 
particular decree. The second defendant states that he was not 
served with any summons and was only aware of the decree 
passed against him on the 16th February, 1926. This becomes 
important in considering whether he was within time in making 
his application to set aside the ex parte decree. He further says 
. he was employed in Colombo for the last two years and came 
to Tondi, the village in question, on the 28th of January, 1926. 
The agent of the plaintiff on the other hand says that this defend- 
ant came to the village of Tondi a few days prior to 28th Janu- 
ary, 1926. The Court amins came to Tondi on the eve of his 
marriage, the defendant remaining in concealment. A resident 
of Tondi, Madar Shaik Ali, says that the marriage of this defend- 
ant was celebrated secretly because even at the end of January he 
was aware of the warrants out for his arrest. There is a conflict 
of evidence about this matter and it is evident that the amins 
found themselves in an hostile atmosphere in this village and 
wired to the Subordinate Judge to know what they were to do as 
the defendant was absconding inside the house. They asked for 
police bandobust from Tirtvadani, as the outpost of Tondi did 
not seem to be available or willing to help them. It is of course 
the law that the defendant must know exactly what decree, and 
for what amount, is being executed against him and while it is 
quite likely that he knew that the amins were in the village to exe- 
cute this particular decree it is possible that, as he was a man in 
inyolved circumstances, he was not sure what particluar decree 
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it was that was sought to be executed. This question really be- 
comes of no importance in the view that 1 have taken that this 
decree is not one on the merits. 

This is admittedly a decree for default and not a decree on 
the merits, c.f., Ceylon Civil Procedure Code, sections 703 and 
708. Therefore it may be argued with reason that an affidavit is 
not a distinguishing mark of a regular hearing on the merits and 
that exactly the same materials are placed before the Court in a 
case of this kind as in the summary procedure. There is also 
the fact that there is no judgment but merely a decree in this 
matter which supports the view that it is not a decree on the 
merits. In this view I am of opinion that this appeal fails and 
must be dismissed with costs. 

While this judgment was under consideration we have been 
referred to two reported Ceylon decisions. The first is Vol. 6 of 
Notes of Cases by Mr. K. Balasingam and is at page 17 of that 
volume. The learned Judges there held that at an ex parte hear- 
ing it was necessary for plaintiff to give such evidence of the 
material averments as would enable the Court to pass a decree. 
The Judges held there had been no hearing at all as all the 
plaintiff said was “I have actually sustained the damages claimed 
and nearly half the claim was for pain of mind and body.’’ It 
was also doubtful if such damages could be recovered. The 
other case is reported in 3 N.L.R. (Ceylon), page 34 and was 
a case of 1897. It holds that the plaintiff must make out a 
prima facie case and that the Judge is not bound to pass a decree 
till he ‘Is satisfied’ He may grant an adjournment to enable 
plaintiff to repair the defects in his evidence and which may 
seem a strange proceeding to us here. The Judges refer to the 
old practice of allowing the defaulter defendant to appear and 
examine plaintiff in order to make the Court dissatisfied with 
the plaintiff’s case. This is no longer allowed but the Court 
must still be satisfied that plaintiff has a case. This is rea- 
sonable. Suppose 4 sued B for the price of a.coat and claimed 
Rs. 10,000. The case is ex parte. It may well be that the 
Court would not be satisfied without proof of the truth of the 
plaintiff's claim, t.c., that the coat is worth so much. I am not 
satisfied that this would make it a decree on the merits. The 
Ceylon case cited seems peculiar as there seems to have been a 
judgment. We have none here and in my opinion this case 
has no bearing on the present. 


Wallace, J—This appeal is against the decision of the 
Lower Court dismissing as against the 2nd defendant the plain- 
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tiffs suit, and the plaintiff appeals. The suit is based on a 
foreign judgment, namely, the decree in O.S. No. 47816 of 1917 
on the file of the District Court, Colombo. It was a decree 
based on certain promissory notes and hundis. The plaintiff 
has sued upon this decree in the Court of the Subordinate Judge 
of Sivaganga to recover the sum of Rs. 15,000 now said to be 
due under it. 

The first and, to my mind, the most important contention 
is whether that foreign judgment satisfies the requirements of 
section 13 (6) of the Civil Procedure Code; that is, is it a judg- 
ment given on the merits of the case? The Subordinate Judge 
has held that it was not and on full consideration I agree with 
him. . 

The Journal, which is the diary in the suit O.S. No. 47816 
of-1917 maintained in the District Court, Colombo, is exhibited 
and discloses the following facts. The present respondent was 
one of the several defendants there, he being No. 13. All the 
defendants to the suit were served and several appeared on the 
12th August, 1918, the date fixed for the trial, but this defendant 
did not. The District Court proceeded to try the case against 
those served, reserving the right to proceed against those absent, 
a procedure permitted by the Ceylon Civil Procedure Code. 
The trial against those present was held up till a connected 
case was disposed of in November, 1919 and was finally dis- 
missed on the 27th May, 1921, owing to the plaintiff having taken 
no steps. On the 7th July, 1921, the plaintiff appeared to 
ask for the case to be proceeded ex parte against those defendants 
who did not appear including the present respondent. After 
two adjournments, the case was taken up on the 19th September, 
1921, and the entry in the Journal (the meaning and implication 
of which we have to consider) is 

“Mr. C T Kondayya (that 13, the plaintiff’s proctor or vakil) filed 
affidavit and moves that decree sisi be entered in terms of the prayer of 
the plaint against the Ist and 13th defendants ’’ 
and the Court entered decree isi, and on the 11th November, 
1921, notice of the decree nisi having been affixed to the defend- 
ant’s residence and no appearance made, a decree absolute was 
passed. It is on that decree absolute that the present suit is 
based. 


The question is whether the entry of the 19th September, 
1921, imports that the case was heard and judgment given on 
the merits. The procedure followed is, it is conceded, that 
laid down for the trial of regular suits by Chapter XII of the 
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Ceylon Civil Procedure Code. Section 85 is the section parti- 
cularly applicable. On the non-appearance of the defendant, 
the Court shall, if the plaintiff appears, “proceed to hear the 
case ex parie and pass a decree nisi’? Does the phrase “shall 
proceed to hear the case €v parte” necessarily mean that the 
case was decided on the merits? Iam unable to hold so. Hearing 
a case is merely attending to a case, taking it up for further 
proceedings. Dates are fixed for the “hearing of an action” 
after the pleadings have been put in. See sections 84 and 85. 
“Hearing” appears to me nothing more than taking the case 
up for trial. Even a decree ntsi cannot be passed until the case 
is taken up for hearing and heard. That it does not necessarily 
imply the taking of evidence is indicated by the mandatory 
character of the section—‘the Court shall pass a decree nisi.’ 
That the passing of a decree for default is mandatory is clear 
from section 90, which enacts that if all the defendants in a case 
do not fail to appear but some do appear, then the decree for 
default is not immediately obligatory on the Court. The pre- 
sent case is obviously governed by section 90. The decree for 
default against those defendants who had not appeared was 
postponed until the trial of the case against those defendants 
who had appeared, was closed. The reasonable interpretation 
of section 85 is that the passing of a decree nist is not a deci- 
sion on the merits of the case but is a penalty for default of 
appearance. - 


It is argued that the fact that the plaintiff’s proctor is said 
to have filed an affidavit, which is said to be the affidavit printed 
on page 3 of the documents before us and appears to be a re- 
duplication of the plaint, implies that the Court called for evi- 
dence and accepted the affidavit as evidence on which to base its 
decree. We are asked to infer from the facts that the affidavit 
was presented, that the Court called for it and used it as evi- 
dence, but the provisions of the Ceylon Code lend no support 
to this proposition. The general section relating to proof by 
affidavit is section 179, which says that the Court may, for 
sufficient reasons, order that any particular fact be proved by 
affidavit. Section 437 clearly implies that, except in an action 
of summary proccdure, affidavits which are to be evidence in a 
case must be called for by the Court on specific order. We are 
not shown anything here to indicate that the Court did so order 
evidence to be given by affidavit. There is nothing to show 
that the Court called for this affidavit or used it as evidence. 
There is in fact, and it is a strong point against the plaintiff, 
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no judgment or statement of reasons for the decree, nothing 
to show that the Court directed any attention to the merits of 
the case. When the Court has taken evidence and decides on 
evidence, it must write a judgment. See sections 184 and 187. 

There are other indications that a decree "ist passed under 
section 85 and a decree absolute which follows under section 
86 are not decrees passed on the merits. For example, sec- 
tions 86 and 87 speak of each of these decrees as decrees for 
default. Presumably this is of a deliberate purpose. No appeal 
against either is allowed (see section 87) and if the decision 
was on the merits, one would naturally expect an appeal to be 
allowed. Again, section 87 provides for these decrees being set 
aside by motion, but what the Court has then to consider is 
not the merits of the controversy in the suit but the merits and 
demerits of the defendant’s failure to appear. So in the pre- 
sent case, the decree nisi was evidently passed not on the affi- 
davit but on the defendant’s failure to appear. Jt is clear that 
the procedure in Chapter XII does not anywhere contemplate a 
decision upon the merits of the matters in issue in the suit. The 
form of the decree “ist No. 22 affords no hint that the merits 
of the matters in issue in the suit have been considered. It is 
a decree purely because of the default of appearance. 

The plaintiff has, based an argument on the wording of 
the summons issiied to the defendant in a regular suit proce- 
dure as contrasted with that issued in an action of summary 


_ procedure on a liquid claim. These are Forms Nos. 16 and 19, 


respectively, found at the end of the Ceylon Civil Procedure 
Code. Form No. 16 says that in default of appearance “the 
action will be proceeded with and heard and determined in your 
absence.” Form No. 19 says that in default of appearance, 
plaintiff will be entitled to obtain a decree. But these forms 
inust be read in conformity with the Code itself and there 
is no reason why we should read more into the words “hear 
and determine” than give the case a hearing and bring it to 
an end. 


I am satisfied for the above reasons that there was in the 
District Court, Colombo, no decision on the merits, The point 
is not without authority in this Court. A very similar case is 
reported in Arwiachalam Chettiar v. Mahomed Salihu Marak- 
kayar,’ where Kumaraswami Sastriar and Curgenven, JJ., held 
that the decision was not on the merits, following the Full 





1. (1927) 26 L.W. 803, 
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Bench judgment of this Court in Mahomed Kassim & Co. v. 
Seeni Pakir Bin Ahméd and the Privy Council ruling in Keymer 
v. Visvanatham Redd1.* 

As the suit fails on this point, it is unnecessary to go into 
the other points raised by the plaintiff, namely, whether he is 
entitled to plead here that the Lower Court was in error in setting 
aside the er parte decree which he had obtained against the res- 
pondent and whether the respondent’s application to set aside that 
ex parte decree was out of time. 

I may just briefly note here that an application was made to 
us by the appellant to examine, for the purpose of elucidating the 
procedure in the District Court of Colombo, a learned Barrister 
of this Court who has practised there, but I really do not see how 
an examination of this gentleman would assist us to decide the 
present case. Even if he were able to say that in certain cases 
the District Court did adopt a procedure which involves a deci- 
sion on the merits, it is incredible that he will be able to say that 
it was the inveterate habit of that Court to decide all such cases 
on the merits and that there could not be any exception to that 
practice, that in fact the District Court of Colombo and every 
District Judge in it invariably, as a matter of uniform rule, record- 
ed decisions on the merits in all cases under section 85. If the 
appellant had wished to produce before us information which 
would enable us to decide in a clearer fashion what the exact pro- 
cedure in the District Court of Colombo was and what the mean- 
ing of the particular sections of the Civil Procedure Code cited 
before us is, as laid down by the Supreme Court of Ceylon, it 
would not have been difficult for him to produce before us report- 
ed rulings of the Supreme Court on the points at issue in the 
case, but no attempt has been made to do this when the case 
was argued at the bar. 


Since that argument, appellant has by letter called our 
attention to two reported cases of the Supreme Court of Colombo. 
It is not necessary for us to post the case for further argument 
on these, as they do not seem to me to arise from his point. 
From the case reported in Mr. Balasingham’s Notes of Cases, 
Vol. 6, page 17, it appears that there must be an ex parte hear- 
ing of the plaintiff’s case before a decree nisi can be passed. 
It was held that there had been no such hearing and the decree 
nisi was therefore vacated. From the case reported in 3 N.L.R. 
(Ceylon) 34 it appears that though a defendant appears at the 
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ex parte hearing, he cannot plead because he is in default. In 
both cases, itis clear that the hearing is not a trial on the merits 
of the matters in controversy, As is stated clearly in the latter 
casé, the defendant’s objections to plaintiffs case “could not be 
tried until pleaded by the defendant who was wilfully in default.” 
The decision therefore remains a decision for default of appear- 
ance, and not on the merits, and it is clear, as I have pointed 
out, from section 87, that defendant may, at any later stage, for 
good reasons shown, have the decree for default set aside and , 
the case tried on the merits. In other words, the decree is and 
the decree absolute under sections 85 and 86 are not decisions 
on -the merits. I would, therefore, decline to interfere and 
dismiss the appeal with costs. 


N.S. Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT:—MR. JUSTICE MADHAVAN Narr. 


Appathurai Aiyar and another .. Petitioners* ( Appellants- 


Petitioners) 
eer: v. 
“ Panayappan Servai .. Respondent (2nd Respdt.). 


Limitation Act (IX of 1908), Art 182, clause (5)—Purchase of pro- 
perty in execution by the decree-holder—A pplication to obtain delivery of 
possession—If a step-in-aid of execution 

An application to obtain delivery of possession of the property hy 
the decree-holder who has himself purchased the property in execution of 


-his decree is a step-in-aid of execution within the meaning of Art 182, 
. clause (5) of the Limitation Act. 


Mathonkandi Kannan v. Thayyil Pakkutti Avvulla Haji, (1926) 52 


M.L.J. 1 followed., 


Petition under section 25 of Act IX of 1887 praying the 
High Court to revise the decree of the Court of the Subordi- 
nate Judge of Sivaganga, dated 18th December, 1926 in A.S. 
No. 90 of 1926 (A.S. No. 323 of 1926 on the file of the Ramnad 
District Court at Madura) preferred against the order of the 
Court of the District Munsif of Manamadura, dated 21st October, 
1925-and made in E.A. No. 886 of 1925 in S.C. No. 1338 of 1917. 

S. R. Muthuswamt Atyar for petitioners, 

Respondent not represented. 

The Court delivered the following 


JupGMENT.—The petitioner before me is the auction-pur- 
chaser of the properties sold in execution of the decree in S.C.S. 


~—— 
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No. 1338 of 1917 on the file of the District Munsif’s Court of 
Manamadura. He himself is the decree-holder in that suit. 
He purchased the property on the 31st January, 1922. 
Afterwards on the 29th January, 1925 he filed E.A. No. 240 of 
1925 for obtaining delivery of possession of the property. The 
application was dismissed for non-payment of batta. A fresh 
application E.A. No. 886 of 1925 was filed on the 29th Sep- 
tember, 1925, i.e., within eight months after the dismissal of 
E.A. No. 240 of 1925. It was held by both the Lower Courts 
that this petition E.A. No. 886 of 1925 cannot be treated as a 
continuation of E.A. No. 240 of 1925 and is therefore barred 
by limitation. The present petition is against this order. 


It is argued on behalf of the petitioner that there is no 
need to treat the present petition as a continuation of the prior 
application as the prior application itself according to the latest 
decision of this Court is to be considered as a step-in-aid of 
execution, and since the present application has been filed within 
eight months after the prior application it must be considered 
to be within time. In support of his argument reference is 
made to the decision reported in Mathonkandi Kannan v. Thayyil 
Pakkutti Avuulla Haji, which seems to be a case very much 
situlla: to the present one. ‘lhe head-note of the case which 
represents the point that was decided is as follows: 

‘An application for delivery of property by a decrec-holder who has 
purchased the property in execution of his own decrec is a step-in-aid of 
execution within the meaning of the expression in Art. 182, clause (5) of 
the Limitation Act and that an act or an application in order to he a step- 
in-aid of execution need not be in a pending exccution application.’’ 

If that is so, E.A. No. 240 of 1925 is certainly a step-in-aid 
of execution, and since E.A. No. 886 of 1925 has heen filed within 
eight months after the disposal of the prior application that also 
must be considered to be in time and is not time-barred. The 
petition must therefore be restored to file and disposed of on the 
merits. The case is remanded for disposal on the merits to the 
District Munsif’s Court of Manamadura. This petition is allow- 
ed with costs throughout. 


N.S. Petition allowed. 





1. (1926) 52 M.L.J. 1. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
l PRESENT:—MR. JUSTICE WALLACE. 


King-Emperor .. Petitioner* in both 
(Complainant) 
v. 
Abdul Malik .. lst Accased in both, 


Penal Code (XLV of 1860), S 75—Old offender—Enhanced punish- 
ment oni ground of—Condition precedent to—Procedure to be observed m 
cases where accused 1s an old offewtler 


An accused person cannot be sentenced to enhanced punishment as 
an old offender until there is some proof or admission hy him before the 
Court that he ıs the person who committed the previous offences. 


The practice of accepting a mere cerlificate hy the Police as proof 
that an accused is an old offender and of not enterng the particulars of 
previous convictions in the statement of charge or reading out the same 
to him condemned. 

Petitions under sections 435 and 439 of the Code of Cri- 
minal Procedure, 1898, praying the High Court to revise the 
orders of the Court of the Chief Presidency Magistrate, Egmore, 
Madras, in C.C. Nos. 15013 and 15014 of 1928. 

P. Govinda Menon for The Crown Prosecutor for the 
Crown. 

The Court made the following 

Orver.—Accused does not appear. I am asked to enhance 
the sentence of imprisonment passed on accused on the ground 
that it is much too light for an old offender. I agree that it 
is much too light if accused is an old offender. The difficulty 
is that I find no proof of that. I am told that the practice 
in the Presidency Magistrate’s Courts is to accept a mere certi- 
ficate by the Police.as proof that an accused is an old offender 
and that the particulars of previous convictions are neither enter- 
ed in the statement of charge nor read out to him. All the 
information given to accused is that he is charged under S. 75, 
Indian Penal Code, which of course conveys nothing to him. 
He is clearly entitled to challenge the fact of the various pre- 
vious convictions made matter of charge against him, and if he 
challenges these, then proof of these convictions and of his 
identity with the person previously convicted must be given. 
If the present practice is as I am now informed then the sooner 
it is altered the better. An acctised person cannot be sentenced 
to enhanced punishment as an old offender until there is some 
proof or admission by him before the Court that he is the person 





*Cr. Rev. Cases Nos. 107 and 108 of 1929. 8th April, 1929. 
(Cr. R. Ps. Nos. 89 and 90 of 1929.) 
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who committed the previous offences. I am, therefore, unable 
to enhance the sentence on the ground of accused being an old 
offender as there is: no proof that he is. 


Apart from that it appears to me that the Chief Presidency 
Magistrate was unduly lenient in making the sentences in these 
two cases run concurrently. There were two distinct house-break- 
ings and it is a mistake to treat such offences leniently. I 
direct that the sentence in C.C. No. 15013 do come into force 
on the expiry of the sentence in C.C. No. 15014 of 1928. 


AS.V. Ordered in part. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT:—Sir Murray Coutts Trorrer,. Kt, Chief 
Justice AND Mr. JUSTICE ANANTAKRISHNA ATYAR. 


The Municipal Council, Cuddappah .. Appellani* (Deft.) 


v. - 
The Madras and Southern Mahratta Railway 
Co., Ltd. o Respondents (PIFS). 


Madras District Municipalities Act (V of 1920), Ss. 135 and 81—Rail- 
wuy Company—Property tax on—Leuvy of—Legality—Notification declaring 
liability of company to pay “house, land and watcr tares!’ if sufficient to 
justify—Nolification referred to in S 135—Vahdity of—Terms necessary 
for—Statute—Tating statese—Inter pretation of—Conditions brecedent to levy 
of tax—Compliance utith—Necessity. j 


The Municipal Council, Cuddappah, assessed the Madras and Southern 
Mahratta Railway Company to property tax in respect of certain vacant 
sites belonging to the Railway Company, purporting to do so under the 
Madras District Municipalities Act (V of 1920), whereby Municipal Councils 
are entitled to levy property tax under section 81 of the Act. There was 
no notification issued by the Government of India after Madras Act V of 
1920 came into force; and all that the Municipal Council was able to rely 
upon was a notification of 24th November, 1911, which had been issued 
under the previous Act and which declared the Railway Administration 
liable to pay ‘‘house, land and water taxes,’?’ 

Held, that the taxes in respect of which the notification of 1911 was 
issued were substantially different from the ‘‘property tax’? mentioned in 
section 81 of the Act of 1920, and as the rates were different, and the 
incidence was also different, the notification of 1911 did not justify the 
levy of the tax in question, Taxing enactments should be strictly con- 
strucd and the right to tax should be clearly established. Conditions pre- 
cedent to the imposition of any tax should be strictly complied with, 


Per The Chief Justice—Quaere: Whether a notification in the terms 
of that of 24th November, 1911, was not «lira vires of the statute; in other 


a — 





*0,S. No. 35 of 1927. 12th February, 1929, 
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words, whether the mere notification of categories of taxation sanctioned 
without specific reference to the section of the Distmct Municipalities 
Act which purports to impose such a tax is not ultra vires of the Govern- 
ment of India. 

Appeal against the decree and judgment of the Hon'ble 
Mr. Justice Srinivasa Aiyangar passed in the exercise of the 
Extraordinary Original Civil Jurisdiction of the High Court in 
C.S. No. 123 of 1925. 

C. Sanibasiva Rao for T. R. Arunachalam for appellant. 

R. N. Aingar instructed by Messrs, King atid Partridge for 
respondents. 


The Court delivered the following 


Jupements. The Chief Justicé-—Under section 135 of the 
Indian Railways Act (IX of 1890) it is laid down that a Railway 
Administration shall not be liable to pay any tax in aid of the 
funds of any local authority unless the Governor-General in 
Council has, by notification in the Official Gazette, declared the 
Railway Administration to be liable to pay the tax. This tax 
is sought to be imposed by virtue of Act V of 1920, the District 
Municipalities Act, whereby Municipal Councils are entitled to 
levy property tax under section 81. In fact, no notification has 
been issued by the Government of India since Madras Act V 6f 
1920 came into force and the Municipal Councils can only rely 
upon a notification of the 24th November, 1911, which was issued 
under the previous Act. It is said that the new section of the 
Act of 1920 amounts to no more than a compressing into one 
category of what under the old Act had fallen under three. To 
my mind that argument is unsound. Taxing statutes are to be 
construed strictly and the arguinent appears to me to violate all 
recognised principles of statutory construction. That is enough 
to dispose of this case. That is the conclusion that the learned 
Judge came to and we think that his judgment should be confirm- 
ed and the appeal dismissed with costs. 


But it is obvious that a wider question is in the offing, and, 
though it is not necessary for the decision of this case, I think 
I ought to indicate it, in the hope that a consideration of it may 
avoid future difficulties. In the notification of 1911 the taxes 
which the Railway Administration was declared liable to pay 
were defined generally as house, land and water tax in the sche- 
dule to that notification. I entertain very great doubts as to 
whether a notification in such terms is tntra vires of the statute. 
What an assessee wishes to know is not so much what is the 
nature of the tax and to what subject-matter it applies as his 


tvu] THE MADRAS LAW JOURNAL REPORTS. 473 


liability to pay under the section of the District Municipalities 
Act in force at the time, in other words, he is not greatly interest- 
ed whether he is paying a tax on land or in respect of the supply 
of water, but he is vitally interested to know how much he is 
called upon to pay and that depends upon the particular section 
applicable of the District Municipalities Act. I am strongly 
inclined to think that the notification required should not be in 
mere general terms specifying the nature of the tax which leaves 
the Municipality free to impose a tax of any amount they chose 
provided it falls into the class specified by the notification. How- 
ever this case can be decided on the narrower ground I have 
indicated in the first part of this -judgment and it is not neces- 
sary to base it on the wider one that the mere notification of 
categories of taxation sanctioned without specific reference to 
the section of the District Municipalities Act which purports to 
impose such a tax is ulira vires of the Government of India. 
But I think it is a’point which the Government of India should 
carefully consider and if necessary rectify it in future noti- 
fications. 


Anattakrishna Aiyar, J—The Municipal Council, Cud- 
dappah, is the appellant in this appeal. The Municipal Council 
assessed the Madras and Southern Mahratta Railway Com- 
pany to property tax in respect of certain vacant sites belonging 
to the Railway Company. After paying the amount of the tax 
under protest, the Company filed Original Suit No. 615 of 1924 
on the file of the District Munsif’s Court, Cuddappah, for a 
declaration that the assessment was illegal and for refund of 
“the amount of the tax with interest. The suit was transferred, 
and withdrawn, to the file of the High Court, and the learned 
Judge who tried the suit on the Original Side of this Court 
granted the reliefs prayed for by the plaintiff Company. 


The ground on which the iearned Judge held in favour of 
the plaintiff is that no proper notification has been issued by 
the Government of India under the Railways Act, making the 
Railway Company liable to pay the property tax claimed by the 
Municipal Council. To appreciate the dispute between the par- 
ties, it is necessary to state that under section 135 of the Indian 
Railways Act (IX of 1890) 


“Notwithstanding anything to the contrary in any enactment or in 
any agrecment or award based on any enactment the following rules shall 
regulate the levy of taxes in respect of railways and from Railway Administra- 
tion in aid of the funds of the local authorities, namely 

(1) A Railway Administration shall not be liable to pay any tax 
in aid of the funds of any local authority unless the Governor-General in 


R—60 
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Council has, by notification in the Official Gazette, declared the Railway 
Administration to be lable to pay the tax ’’ 


It is common ground that on 29th of November, 
1907 a notification was issued by the Government of India under 
section 135 of the Indian Railways Act. But on the 24th of 
November, 1911, Notification No. 230 was issued by the Govern- 
ment of India, Railway Department, in these terms: 

‘In pursuance of seclion 135 of the Indian Railways Act, 1890 (IX 
of 1890) and in supersession of all previous notifications on the subject, 
the Governor-General in Council is pleased to declare that the admunistra- 
tion of the Madras and Southern Mahratta Railway Company shall be 
liable to pay in aid of the funds of the local authorities set out in the 


schedules hereto annexed, the taxcs specified against each in the 2nd 
column thereof. 


SCHEDULE. 
Local authorities. Taxes. 
Cuddappah an House, Land and Water taxes. 


(Sd.) Vorksrs, 
Secretary, Railway Board.’’ 


‘On the date of the above notification, Madras District 
Municipalities Act (IV of 1884) was in force in this Presidency. 
Under that Act the Mynicipal Council had authority to levy tax 
on buildings or lands or both (under section 63), and also levy 
water tax under section 75. Act IV of 1884 has since been re- 
pealed by Madras Act V of 1920. Under Act V of 1920 Muni- 
cipal Councils have got.autherityto levy property tax under sec- 
tion 81. That section enacts that property tax which shall be 
levied at a consolidated rate on all buildings and lands shall com- 
prise a tax for general purposes and may also comprise 
(a) Water and drainage tax, (b) Lighting tax, and (c) A 
Railway tax. 


No notification has been issued by the Government of India 
after Madras Act V of 1920 came into force. The question for 
consideration is whether the Municipal Council, Cuddappah, is 
entitled to levy “property tax” in respect of vacant sites of the 
Railway Company by virtue of the notification issued by the Gov- 
ernment of India in 1911 quoted above. The learned Trial Judge 
has answered the question in the negative, and in my opinion he is 
right. 

It was argued by the learned counsel who appeared for the 
Municipal Council that the notification of 1911 should be taken to 
authorize the Municipal Council to levy what is mentioned as pro- 
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perty tax in section 81 of the District Municipalities Act V of 
1920 in respect of lands. He argued that the property tax men- 
tioned in section 81 was to be levied on all buildings and lands 
within the Municipal limits and that the same shall comprise a tax 
for general purposes and may also comprise a water and drain- 
age tax, and that as under the notification the levy of house, land 
and water taxes was authorised, property tax also should be taken 
to have been authorised in so far as tax on lands is concerned. I 
am unable to agree with that contention. S. 135 of the Indian 
Railways Act makes it clear that a Railway Administration was 
not to be liable to pay any tax in aid of the funds of any local 
authority unless the Governor-General in Council has, by notifica- 
tion in the Official Gazette, declared the Railway Administra- 
tion to be liable to pay the tax. When therefore a Municipal 
Council seeks to make a Railway Administration liable for any 
tax, it should be able to produce a notification by the Govern- 
ment of India declaring the Railway Administration to be liable 
‘to pay that tax. What is now sought to be levied is “property 
tax.” The Municipal Council should produce a notification by 
the Government of India declaring the Railway Administration 
to be liable to pay the “property tax.’’ It is not enough if the 
Cuuucll Is able to produce a notification declaring the Railway 
Administration liable to pay “house, land and water taxes.” The 
two are substantially different. Under section 63 of the Muni- 
cipal Act of 1884 there was a limit to the rate at which taxes 
on buildings and lands could belevied, namely, 84 per cent. on 
the annual value of the buildings or lands or both. Under 
Act V of 1920 there is no such limit, and what is called the 
“property tax” in section 81 comprises many things which could 
not be held to come under “house, land and water tax.” Taxing 
enactments should be strictly construed and the right to tax 
should be clearly established. Conditions precedent to the imposi- 
tion of any tax should be strictly complied with. In the absence 
of any notification by the Government of India declaring the Rail- 
way Administration to be liable to pay “property tax,” I think the 
learned Judge was right in his view that the Municipal Council 
had no right to levy tax in respect of vacant sites owned by the 
Railway Company in question. The policy of the legislature 
would seem to be to reserve to the Governor-General in Council 
the right to decide what taxes the Railway Administrations are to 
be made liable for and to what extent. The Governor-General 
in Council had no occasion to consider whether the Railway 
Administration in question should pay “the property tax” men- 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT:—MR. JUsTICE KUMARASWAMI SASTRI AND 
MR. Justice RAMESAM. 


The Secretary of State for India in Council 
through the Collector of East Godavari .. Petitioner* (Deft.) 


v. 
Sannidhiraju Subbarayudu and others .. Respondents (PIs. 
and L.Rs. of Plff.). 


Cital Procedsere Code (V of 1908), S 110—Suit involving a recurring 
clamn by Government to levy water cess annually—Value less than 
Rs 10,000—Likelihood of swntlar queshons arising in other estates or 
districts or ut connection with other sivers—Suit, if can be said to involve 
trdirectly a clabn of the value of Rs 10,000—Section 109 (c)—Point finally 
settled by decisions of the Prvy Council—Whcether a fit one for appeal to 
Privy Council. 


A suit which involves a recurring claim, of the value of less than 
Rs 10,000, by the Government to levy water cess annually cannot be said 
to involve a claim of the value of Rs. 10,000 indirectly, simply because 
similar questions may arise in other estates or other districts or in connec- 
tion with other rivers. 

Where a matter is finally settled by decisions of the Privy Council, it 
is not one of general or public importance to justify the grant of a certificate 
. that ıt 1s a fit one for appeal to the Privy Council under section 109 (c) of the 

Civil Procedure Code 

Petition praying that in the circumstances stated therein 
the High Court will be pleased to grant leave to the petitioner 
to appeal to His Majesty in Council against the decree of the 
High Court in S.A’ No. 1216 of 1924 preferred against the 
decree of the Court of the Subordinate Judge of Rajahmundry in 
A.S. No. 104 of 1923 (O.S. No. 833 of 1918, District Munsif’s 
Court, Amalapur). 

The Government Pleader for petitioner. 

N. Rama Rao and P. Panini Rao for respondents. 

The Court made the following 


OrnperR.—The suit out of which the appeal arose was t 
recover Rs. 8-13-2. The claim for this amount is no doubt a 
recurring claim as the’ Government claim to levy water-cess 
annually. Capitalising at twenty times the amount, the value 
of the suit is less than Rs. 180. The suit does not involve pro- 
perty or claim of the value of Rs. 10,000 directly. It is then 
argued that it involves a like claim indirectly, simply because 
similar questions may arise in this Presidency in other estates 
or other districts or in connection with other rivers. We do 
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not think that this is the proper interpretation of the word 
“indirectly.” If the decision of an issue in this case makes the 
decision of the same issue in other cases res judicata or some 
such similar connection can be shown, the value of other dis- 
puted matters may be taken into consideration. This is the 
view taken by one of us and Venkatasubba Rao, J., in C.M.P. 
No. 793 of 1929 (see Radhakrishna Atyar v. Sundaraswamier.*) 
It is suggested that 240 acres of the suit zemindari 
may be possibly irrigated hereafter. This is a bare assertion 
by the suits’ clerk in the Collector’s Office and we do not know 
his means of knowledge. His affidavit does not disclose how 
he knew anything of the region with which the suit is connected. 
The counter-affidavit states that only 170 acres are liable to 
irrigation hereafter. This is getting into a region of conjec- 
tures and bare possibilities and we do not think it is justified 
by the use of the word “indirectly.’’ 

It is next contended that it is a matter of general import- 
ance. After the decisions of the Privy Council in Prasad Row 
v. The Secretary of State for Indi and Secretary of State for 
India in Council v. Maharajah of Bobbili? we think that the 
matter is finally settled and that there is no question to be 
agitated as one of public importance. 

The petition is dismissed with costs. 

N.S. Petition dismissed. 


IN THE HIGH COURT OF” JUDICATURE AT MADRAS. 
PRESENT:—Mr. JUSTICE ANANTAKRISHNA ATYAR. 


A. Ramalinga Udayar .. Petitioner* (1st Accused) 
v. 
Ramasami Mudaliar ... Respondent (Complainant). 


Criminal Procedure Code (V of 1898), Ss 231 and 257—Alteration of 
charge—Right of accused to eramme new nitnesses—When exercisable 

Where a charge is altered, the accused is entitled to have his new wil- 
nesses examined, unless the Magistrate thinks that the application for the 
examination of such witnesses is made for the purpose of vexation or delay 
or for defeating the ends of justice in which case it is essential that he must 
record the grounds. 


Petition under sections 435 and 439 of the Code of Cri- 
minal Procedure, 1898, praying the High Court to revise the 


*Cr. Rey Case No. 320 of 1929. 28th May, 1929 
(Cr R P No. 287 of 1929) 
1 (1922) L.R. 49 I.A. 211: 1.L.R. 45 M. 475 at 480. 43 M.L.J. 323 (PC) 
2 (1917) L.R. 44 I A. 166: I.L R. 40 M. 886+ 33 M.L.J. 144 (P.C) 
3 (1919) L.R. 46 I.A. 302: ILL.R. 43 M. 529. 37 M.L.J. 724 (P.C.) 
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order of the Court of the Additional District Magistrate of 
Tanjore, dated 21st March, 1929 and passed in C.C. No. 10 of 
1927. 


K. S. Jayarama diyar for V. L. Ethiraj and M. Ranganatha 
Sastri for petitioner. 


A. Srirangachari for V. Rathnam for respondent. 


K. Venkataraghavachariar for The Public Prosecutor on 
behalf of the Crown. 


The Court made the following 


OrDER.—This case has already been before the High Court 
twice. As the learned Additional District Magistrate remarks, 
the complaint was filed in 1927. Devadoss, J., at one stage 
of the case suggested that the charge may as well be amended. 
In pursuance of that suggestion, the charge was as a matter 
of fact amended. The question then arose whether the accused 
was entitled to have the witnesses who were already examined 
in the case re-examined. The learned Additional District Magis- 
trate held that he was not entitled to have the witnesses already 
examined re-examined simply because the charge was techni- 
cally amended. He was corrected by this Court and Reilly, J., 
in his order, dated 20th September, 1928, directed examination 
of the witnesses who were already examined in the case. After 
that a further difficulty has arisen. The accused seems to have 
filed two lists of witnesses, the first on the 8th August, 1927 
and the second on the 14th, September, 1927. The second list 
contained the names of witnesses. After the charge was 
altered on the 26th May, 1928, the accused wanted to add to the 
number of witnesses to be examined and gave a third list of 
witnesses. This third list contained the names of 42 witnesses. 
The question was raised before the Additional District Magis- 
trate whether the accused was entitled to have new witnesses 
examined whose names he had not included in either the first 
or the second list. As I understand the learned Additional 
District Magistrate’s order, he has allowed the examination not 
only of the prosecution witnesses who had been already examin- 
ed but also of such of the defence witnesses who had been examin- 
ed and whose examination was asked for on behalf of the 
accused. The dispute between the parties (as I understand) has 
centred on this, whether some of the witnesses included for the 
first time in the third list should, as a matter of right, be examined 
on the side of the accused. It was contended on behalf of the 
prosecution that the learned Additional District Magistrate has, 


Ramalinga 
Udayar 
v. 
Ramasam1 
Mudaliar. 


480 THE MADRAS LAW JOURNAL REPORTS. [ VOL. 


as a matter of fact, directed his attention to the question whether 
these additional witnesses are material to the defence as dis- 
closed by the altered charge and it was pressed before me that, 
in his order he was of the opinion that the application to have 
these witnesses examined was made only for the purpose of 
vexation and delay. On the other hand, on the side of the 
accused, certain other portions of the order were read to me 
where the Magistrate emphasized one aspect of the question, 
namely, that a new line of defence was chalked out after the 
charge was altered, and that it is with a view to support this 
new line of defence that these additional witnesses were sought 
to be examined, taking advantage of the fact that the charge 
was altered. But the point that I have to decide, according to me, 
is this: when a charge has been altered, having regard to the pro- 
visions of sections 231 and 257 of the Criminal Procedure Code, 
what is the proper order that a Magistrate should pass with refer- 
ence to new witnesses that an accused person seeks to examine. I 
am unable to agree with the suggestion made on behalf of the 
complainant that under section 231 the obligation that the 
Magistrate is under is only to examine such of the witnesses as 
have already been examined and that with reference to the other 
witnesses the Magistrate is entitled to decline to issue process to 
examine them, unless, in the words of the section, the Court 
thought their evidence to be material, This extreme step would 
lead to this result, that even with reference to the witnesses who 
have already been cited and whose names were included in the 
prior lists, and to whom process might have been issued in the 
first instance, the Magistrate would further be entitled to ask 
himself the question whether the Court thought their evidence 
to be material. After reading sections 231 and 257 I have come 
to the conclusion that after the charge is altered the accused is 
entitled to have his witnesses examined, unless for reasons men- 
tioned in section 257 the Magistrate thinks that the application 
is made for the purpose of vexation or delay or for defeating the 
ends of justice. The two sections 231 and 257 have to be read 
together, and that is the construction which, I think, should be 
placed, having regard to the principle underlying sections 231 and 
257. No doubt this case has been pending for a long time, but 
unless the preliminary steps are all properly gone through, it 
may be that the Appellate Court may at a still later stage find 
itself in a difficult position; and therefore I have come to the 
conclusion that the Magistrate should be directed to consider 
whether, with reference to the new witnesses included in the 
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third list, any grounds are shown such as are mentioned in sec- 
tions 231 and 257, and if he comes to the conclusion that any 
particular new witness included in such list should not be exa- 
mined, he will state the grounds as mentioned in section’257. 
No doubt section 231 does not state that the grounds should be 
mentioned; but having regard to the fact that the Appellate 
Court might have to consider whether the evidence of such new 
Witnesses would have been material or not, it is always essential 
that the grounds should be so recorded. I was shown some 
confidential memorandum filed before the Additional District 
Magistrate, but I think on the whole it is better not to rely on 
confidential memoranda in a case like this, but to follow the 
principle underlying sections 231 and 257 and to proceed to 
record with reference to each particular new witness whether 
there are grounds as mentioned by the sections. I send the 
case back to him with these remarks, so that he may deal with 
the case in the light of the observations made above. Of course 
the witnesses whose evidence was dispensed with after the altera- 
tion of the charge need not be examined. 


N.S. Petition allowed and case sent back to the Magistrate. 
`a 


* » 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT:—Mnr. Justice KRISHNAN PANDALAI. 


V. E. Rajabhadur Mudaliar .. Petitioner® 
v. 
A. M. Visvanatha Reddiar and A. R. Muthu- 
swami Aiyar .. Respondents. 


Madras Local Boards Act (XIV of 1920), S 45—Dissolution of Union 
Board and order of reconstitution by Local Government—A ppoinhnent of 
Special Officer to exercise dhe powers and duties of Union Board and its 
President till reconsitttion under clause (3)—Election and nomination of 
members of the Union Board—Power of Special Officer to convene, and 
postpone, meeting of the elected and nominaicd members to clect a Presi- 
den(—Power of Special Officer to preside at such meeting till a President ws 
clecled—Election—Use of mark by blue pencil by some of the voters— 
Secrecy of ballot, if and when inolaied—Rules for ihe clection of President 
and Vice-President framed under the Act—Rule 4 (2)—Method of drawing 
lots in case of tie—Violation of the method enacted by the Rule—Violation 
bona fide and acquiesced in by all the candidates—Election, if invalid— 
Rules governing election enquiries framed under the Act, Rule 11 (c). 

An Union Board cannot be said to be fully recbnstituted by the election 
and the nomination of the members until the President 1s elected and, 
consequently, a person appointed by the Local Government under S. 45 (3) 





*C.R.P. No. 169 of 1928 22nd April, 1929, 
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of the Local Boards Act to excreise all the powers and duties of the Union 
Board and its President ull is reconstitution has power to fix a date for 
{he meeting of the newly elected and nominated members~to clect a Presi- 
dent; to postpone the meeting to a later and more convement date hy 
previous notice to these members, and to preside over the postponed meet- 
ing till the President 1s elected 

Smith y Paringa Mines, Lid, (1906) 2 Ch 193 and Dwarka Charyulu 
v. Sri Krishnan, A.J R. 1925 Mad. 1152 distinguished 

The fact that, at an election, some of the voters used blue pencils to 
mark their votes does not violate the secrecy of the ballot so as to invalidate 
the election, if the use of such marks did not really indicate the persons 
who used them. E 

Xavier v. Joseph, (1924) 48 M.L.J. 268 and Viswanatha Pillai ~v. 
Periasamı Pilla, (1924) 46 M.L.J. 491 referred to. 

Where there was a violation of Rule 4 (2) of the Rules for Election 
of President and Vice-Presidents framed. under the Local Boards Act in 
the method of the drawing of the lots but the violation was a perfectly 
bona fide one on the part of the Officer holding the election and all the 
candidates inclusive of the defeated candidate thought it the proper method 
of drawing the lots at that time and acquiesced in ıt, the case falls under 
Rule 11 (c) of the Rules govermng elecuon enquines framed under the 
Act and the election should not be set aside, as the variation in the method 
of the drawing of the lots cannot be said to have affected either candidate’s 
chance of success at the expense of the other. 


Petition under section 115 of Act V of 1908 and sec- 
tion 107 of the Government of India Act praying the High Court 
to revise the judgment and decree of the Court of the Subordi- 
nate Judge of Chittoor in O.P. No. 15 of 1927. 


K. Bhashyam Aiyangar and V. C. Veeraraghavan for peti- 
tioner. 7 ; 
T. Krishnaswanu Atyar for respondents. 

The Court delivered the following 


JupcMent.—The petitioner seeks to set aside the order of 
the Subordinate Judge of Chittoor, dated 31st October, 1927, by 
which he dismissed the petitioner’s objection petition to the elec- 
tion of Ist respondent as the President of the Union Board of 
Arkonam. By G.O. No. 4290, L. & M., dated 5th October, 1926, 
the Local Government had in pursuance of S. 45 (1) of the 
Madras Local Boards Act dissolved the said Union Board and 
ordered it to be reconstituted and under cl. (3) of the same section 


‘appointed Mr. Muthuswami Atyar, Sub-Magistrate of Arkonam 
(2nd respondent), as Special Officer to exercise all the powers and 


duties of the Union Board and its President till it was properly re- 
constituted. The Special Officer was instructed to make arrange- 
ments for the election of the nine elected members, and the 
President, Taluk Board, Ranipet, was requested to nominate 
the three nominated members, and when that was done the 
Special Officer was to arrange for the election of the President 


LVII] THE- MADRAS LAW JOURNAL REPORTS. 483 


so that the reconstituted Union Board might be brought into 
existence as early as possible. The Special Officer had got the 
nine elected members elected and the three nominated members 
nominated. Then he called a meeting of the members to elect 
a President for 20th April, 1927. This date was by subsequent 
notice changed to 25th April, 1927, as the Special Officer could 
not be present on the 20th owing to Easter. At the meeting 
held on 25th April under the presidency of the Special Officer, 
there was a tie, the petitioner and the 1st respondent each secur- 
ing five votes at the ballot. Thereupon the Special Officer pro- 
ceeded to decide the question by casting lots, which he did by 
using two sets of two slips each. -One set contained the names 
of the candidates. Of the other set, one paper bore a cross- 
mark to indicate the prize or president, the other slip was blank. 
Both sets of slips were independently shaken and put aside and 
one slip from each set was drawn by the hand of a little boy 
aged under 10. At first the petitioner’s name was drawn along 
with the blank slip. Then the 1st respondent’s name was drawn 
along with the prize-president’s slip. The 1st respondent was 
declared elected. 

The petitioner in his petition to the Lower Court objected 
to Ist respondent’s election on various grounds of which four 
were pressed in the Lower Court: 


(1) The Special Officer had no authority to preside 
over the meeting of 25th April as he had become functus officio 
by the election and nomination of the full complement of 
members. (2) He had no power to adjourn the meeting from 
20th to 25th April and so the meeting on the latter date was 
not validly held. (3) The secrecy of the ballot which resulted in 
a tie was violated by the use by two of Ist respondent's sup- 
porters of a blue pencil to mark their votes. (4) The draw- 
ing of lots was not done in the usual manner or according to the 
rules and the petitioner’s name having been first drawn he should 
have been declared elected. The Lower Court rejected all 
these grounds of objection.. The petitioner’s learned Advocate 
has pressed the same objections in this Court. 


The contention that the Special Officer had no power to 
preside over the meeting at which the election of the new Pre- 
sident was to take place is based on the theory, unfounded in 
my opinion, that the new Board had been fully reconstituted by 
the election of the elected members and the nomination of the 
nominated members and that thereupon the duties of the Special 
Officer were at an end. By section 12 (3) every Union Boar! 
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shall elect one of its members to be a President to whom by 
various provisions of the\Act most important functions of an 
administrative and executive character are assigned. In fact a 
Board without a President is unthinkable and unworkable under 
the Act, and it follows that till the President was elected, the 
Board was not fully constituted. The twelve persons who had 
been elected or nominated had not taken the oath or entered 
on their office and could not be left to shift for themselyes at 
that stage. None of them had any authority to summon a 
meeting of his future colleagues or to administer the oath or 
to conduct an election for the President. It is in fact to pre- 
vent such an impasse that section 45 empowers the Local 
Government to invest the Special Officer with all such powers 
of the Board and its President as it may determine between the 
dissolution and the reconstitution of a Local Board and in the 
G O., dated 5th October, 1926, the Special Officer was expressly 
instructed to arrange for the election of the President. This 
was exactly what 2nd respondent did and he did no more. This 
contention fails. É 


I do not see how, if it was competent to the Special Officer 
to convene the meeting for the 20th April, he was incompetent 
when he found it impossible to attend on that date to postpone 
the meeting by previous notice to a more convenient date. There 
was no adjournment in the proper sense, as the meeting of the 
20th was not held but only a fresh date fixed for the meeting. 
There was nothing which required the meeting to be held on 
any particular date. The petitioner's Advocate referred to 
Smith v. Paringa Mines, Ltd? and Dwarka Charytlu v. Sri 
Krishnan.*. The former case relates to the directors of a limited 
company, the articles of which did not give the directors power 
to postpone general meetings of shareholders once called. In the 
latter case which arose under the transitory provisions in Sch. X 
of the Local Boards Act, at a meeting of the Union Board 
members called to elect their President by the President of the 
Taluk Board, some members of the Union Board attended; but 
there was no quorum. The Taluk Board President, instead of 
calling a fresh meeting, purported to adjourn the meeting to a 
future date. It was enough for the decision of the case and all 
that was decided was that the President of the Taluk Board could 
not, according to the meaning of the particular rule under which 
he acted, dispense with the formalities of a fresh meeting and 
that an election of the Union Board President held at the 








1 (1906) 2 Ch, 193, @ A.I,R, 1925 Mad. 1152. 
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so-called adjourned meeting was invalid. This has no bearing 
on this case. This contention also fails. 


The next objection is that the secrecy of the ballot was 
violated because two of Ist respondent’s supporters used by pre- 
vious arrangement with lst respondent blue pencils to mark 
their votes so as to assure him that they had voted for him. 
The law on the point is settled and will be found discussed in 
Rogers on Elections, p. 112 (see also Woodward v. Sarsons,° 
Xavier v. Joseph* and Viswanatha Pillai v. Periasami Pillat). 
The question was really one of fact whether the use of blue 
pencils by two of the voters in this case did really indicate the 
persons who used them. The petitioner examined witnesses to 
prove the alleged arrangement. The learned Judge disbelieved 
the evidence and found that the marks being in blue pencil 
did not help to identify the voters and that one of those who 
used blue pencils could not be identified even after the enquiry. 
This objection also fails. 

The last objection is that the method adopted by the Spe- 
cial Officer for drawing lots was not proper. According to 
Rule 4 (2) of the Rules for Election of President and Vice- 
Presidents, where there is a tie, the election is to be determined 
by drawing lots and the person whose name is first drawn is to 
be declared elected According to Webster’s Dictionary in draw- 
ing lots each competitor may place his lot (marked) in a recep- 
tacle from which a disinterested person draws one on the owner 
of which the chance falls or each competitor may draw one of 
a series of lots, the chance falling upon the person who draws one 
previously specified. In casting lots, the lots are placed by the 
competitors in a receptacle which is then shaken until one falls 
out, the chance falling on its owner. The rule refers to a 
method of drawing lots, in which the name first drawn is the 
successful one and this implies that only one set of lots is to be 
used. The reason why the Special Officer adopted the method 
of double set of tokens which according to Webster is another 
method of drawing lots is that he was provided with a copy 
of the old rules which had been superseded and which simply 
required that lots should be cast in the presence of the members. 
To this extent, therefore, there was a variation from the strict 
letter of the prescribed mode of drawing lots. The question is 
whether this variation vitiated the election. The Special Officer 
who was examined in the case explained that, after the ballot 





3. (1875) L.R. 10 C.P. 733. 4, (1924) 48 M.L.J. 268 l 
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resulted in a tie, he explained to all present that he proposed to 
cast lots and how he proposed to do it. No one objected and 
there can be no question that the use of the double sets of slips 
instead of a single set was perfectly bona fide on the part of all 
present and that the petitioner and every one else concerned 
acquiesced in it. The petitioner’s present objections are, no doubt, 
due to the fact that he was defeated and it is not too much to 
presume that, if he had won, he would not object to the method. 
The petitioner’s contention that his name having been first drawn, 
though with a blank slip, he should have been declared elected is, 
of course, entitled to no weight as he cannot both adopt and dis- 
own the same method. If he adopts it as he and every one else did 
at the time, the successful candidate is not the one that drew 
a blank though it should be the first drawn, but the one that drew 
the crossed slip. Obviously under the method adopted, the 
petitioner was not the successful candidate and he cannot claim 
to be successful, except by distorting the method into one which 
it was not meant to be either by him or by any one else. The ` 
only question is whether the use of a double system of slips 
in which the successful candidate is not necessarily the first name 
drawn was such a violation of R. 4 (2) so as to invalidate the 
election. In view of the fact that the violation, if any, was a 
perfectly bona fide one on the part of the Special Officer and that 
the petitioner and every one else present thought it the proper 
course and acquiesced in it and that the use of double slips or 
lots is after all merely a method of drawing lots which is the 
essence of the matter, I am of the opinion that the matter is 
covered by Rule 11 (c) of the rules governing election enquiries 
which enacts that no election should be set aside by any non- 
compliance with the provisions of the Act or Rules unless the 
result of the election had been materially affected by the same. 
In this case there is no foundation for saying that the method 
of double slips affected the chance of the petitioner’s success any 
more than his rivals. The election itself having to be determin- 
ed by chance (drawing of lots) and the method adopted not 
having affected either candidate’s chance of success at the ex- 
pense of the other, it cannot be said that that method affected 
the election materially or at all. On this ground, this objection 
also fails. This petition is dismissed with costs. 


N.S. ` Petition dismissed, 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT:—MR. JUSTICE KRISHNAN PANDALAI. 


Vasireddi Sri Chandramouleswara Prasad 
Bahadur Manne Sultan Zamindar Garu 


of Muktayala .. Appellani* (PIF.) 
v. 
Javvaji Papayya .. Respondent (Deft.). 
Aladras Estates Land Act, Ss 210 aud 211 Ci Brosu of Lunitation 
Act—A pphicabihiy Varireddi 


The provisions of the Limitation Act made applicable by S. 211 (2) of Chandia- 
the Madras Estates Land Act are subject to the operation of S. 210, and the moulen ara 


periods limited by the schedule, of the same Act. Prasad 
Bahadur 
Second Appeal against the decree of the District Court of Javiah 


Kistna at Masulipatam in A.S. No. 166 of 1926 preferred Papayya. 
against the decree of the Court of the Sub-Collector of Bezwada 
Division in S.S. No. 85 of 1925. 


P. Satyanarayana Rao for appellant. 
V. Ramadoss for respondent. 
The Court delivered the following 


JuDGMENT.—This appeal arises from a suit brought by 
a land-holder under section 151 of the Madras Estates Land 
Act. The defendant is a ryot who is in possession under a 
patta of ten cents of dry land adjacent to his house. The 
plaint allegations were that on the 26th August, 1923, the defend- 
ant began to remove earth by digging pits in these ten cents 
of land, that by doing so the value of the holding was materially 
impaired and the land substantially rendered unfit for agri- 
cultural purposes. The plaintiff claimed that on those allega- 
tions he was entitled under section 151 of the Act to eject the 
defendant from his holding, or in the alternative to compen- 
sation or an injunction. The plaintiff sued for all the three 
reliefs assessing his damages at Rs. 500. The defendant plead- 
ed that he did not dig pits on the 26th August, 1923, as alleged 
by the plaintiff, or render the holding unfit for cultivation for 
agricultural purposes by doing so. But he alleged that these 
ten cents of land had never been cultivated for 20 years, having 
been always unfit for cultivation, that it was in fact a manure 
pit used for storing manure, which itself was a very useful pur- 
pose in connection with agriculture. As to damages, the defend- 
ant said that it would cost not more than Rs. 20 (twenty) to fill 





S.A. No. 155 of 1928, 2lst February, 1929, 
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up the pit. There were some other allegations relating to tlie 
tenure of the land which are now not material. The Sub- 
Collector who heard the case framed as many as eight issues 
of which only one and two are material. The first was whether 
the defendant has dug pits in item 2 of plaint scheduled lands 
and rendered the said holding unfit for agricultural purposes 
and the second whether the plaintiff’s suit is barred by time. 
The Sub-Collector took evidence on all the issues but decided 
only the above two. Not only on the evidence recorded before 
him but after a personal inspection of the property, he found that 
the plot in question was a narrow strip of land about 10 yards 
wide behind the house of the plaintiff. He also found manure 
stored to a depth of about 1 foot over oné-fourth of the area 
of the land. The so-called pit was itself about a foot deep in 
the middle of which there were three babul trees which we 
found were three or four years old. On these facts the Sub- 
Collector found that the plaintiffs allegation that the defend- 
ant had dug the pit on the 26th August, 1923 and thereby render- 
ed the plot unfit for cultivation was untrue, that the land must 
have remained in the condition in which he saw it for several 
years prior to the date mentioned and that therefore the suit 
was barred by limitation under Arts. 17 and 18 in the Sch. A 


‘to the Estates Land Act. This opinion was upheld on appeal 


by the District Judge. 


It is argued in second appeal that the Courts should have 


-gone into the other issues and recorded findings on them, that 


the suit was not barred under the provisions mentioned, be- 
cause the land was rendered unfit, not when the pits were dug 
as mentioned in the plaint, but on the subsequent date and 
lastly, that -the suit was governed, so far, at any rate, as the 
prayer for injunction was concerned, not by Arts. 17 and 18 of 
Sch. A to the Estates Land Act, but by the provisions of the 
general Limitation Act. As to the first contention, in the 
nature of the findings arrived at by the Sub-Collector, it was 
unnecessary to go into the other issues. The suit had been 
brought upon definite allegations under a specific provision of 
ihe statute and the question of limitation was raised upon those 
pleadings. When it was found that the suit as brought was 
barred by limitation, it would have been an unnecessary waste 
of time to consider other matters. The second point was the 
most pressed; but in my opinion, it has no foundation whatever. 
Tt was argued that the cause of action arose on some date other 
than the alleged date of the digging of the pits. What other 


c 
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date was meant was not stated, except that it was left to be 
inferred that the date the damage was done was some other 
date than the date of digging the pits. There is absolutely no 
foundation in the pleadings for any such inference. The 
only damage that was alleged was that pits were dug. No other 
damage was intended or suggested. The issues made this 
perfectly clear and certainly it is not open to the appellant now 
to allege that he intended some other damage, which began at 
some other time not mentioned in the pleadings and not men- 
tioned even in the arguments in appeal. I am of opinion that 
the only point that had to be actually decided was whether the 
land was rendered unfit for cultivation by the defendant having 
dug pits therein, on the 26th August, 1923 or at some period 
before that date, which was less than two years prior to the 
date of the suit. This having been found against the Bee, 
the suit was rightly held to be barred. 


The last contention is that the suit should have been held 
to be governed by the general Limitation Act. Mr. Satya- 
narayana for the appellant said that this result was to be ob- 
tained by reading sections 210 and 211 of the Estates Land 
Act together. It is not possible for me to see how this result 
could be obtained. Section 211 (2) expressly says: “Sub- 
ject to the provisions of this chapter, the provisions of the Indian 
Limitation Act shall apply.’ But section 210 is within that 
chapter and that section expressly says that every suit instituted, 
appeal presented and application made after the period of limi- 
tation mentioned in the schedule shall be dismissed, although 
limitation has not been set up as a defence. From that it 
follows that the provisions of the Limitation Act made applicable 
by S. 211 (2) are subject to the operation of section 210 and 
the periods limited by the schedule. I reject this contention 
also. 


The second appeal fails and is dismissed with costs. 
N.S. Second Appeal dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT:—MR. Justice WALLER AND MR. JUSTICE 
KRISHNAN PANDALAL 


Kasinatha Pillai .. Petitioner* (Complainant 
' în C.C. No. 279 of 1927 on the fie of 
the 2nd Class Magistrate 0] Tuticorin) 

v. À ) 
Shanmugam Pillai and another .. Respondeñts (Accused in do.). 
Criminal Procedure Code (V of 1898), S 253 (2)—“ Groundless’’—M ean- 


ity cf—Discharge of accused by the Magisirale—Magisirate, tf bomi to 
crumine all wiinesses offered for cxamination before oniering discharge 


A Magistrate is not bound to examine all witnesses that may be offered 
or available before discharging the accused under section 253 (2) of the 
Criminal Procedure Code on the ground that the charge is groundless 

Narasamana v Venkatarayudu, (1911) 1 M.W.N. 149 and Kwi Behari 
Lal v. Emperor, (1926) 27 Cr.L.J. 541 relied on 


Per lValler, J—The word ‘‘groundless’’ im section 253 (2) of the 
Crimmal Procedure Code does not mean that the evidence discloses no 
offence whatsoever but may mean that the evidence must be such that no 
conviction could be rested on ıt. 


Petition under sections 435 and 439 of the Code of Criminal 
Procedure, 1898, praying the High Court to revise the order 
of the Court of the District Magistrate of Tinnevelly, dated 
6th March, 1928, in L. Dis. No 1552 of 1928-C (C.C. No. 279 
of 1927 on the file of the Second Class Magistrate of Tuticorin). 

K. S. Javarama Atyar for petitioner. 

V. L. Ethiraj and C. Rajamanickaim for respondents. 

K. N. Ganapathi for The Public Prosecutor on behalf of the 
Crown. 

The Court delivered the following 

ORDER. Waller, J—No doubt, the language used in the three 
parts of section 253, Criminal Procedure Code, is different, but 
it is, I think, impossible to lay down any general principle or 
to attempt to define what precisely is meant by the word “ground- 
less.” Probably, as good a definition as any, is that the evidence 
must be such that no conviction could be rested on it. It obvi- 
ously does not mean that the evidence discloses no offence what- 
ever. 

In this particular case, I see no reason to dissent from the 
view taken by the Courts below. It is most unlikely that any 
Court would have convicted after hearing the evidence of, the ~ 
only witness examined. The petition is dismissed. 





*Cr Rev. Case No. 562 of 1928 30th Apnl, 1929 
(Cr R.P. No. 466 of 1928) ` 
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Krishnan Pandalai, J—This is a petition to revise the order 
of discharge passed by the Second Class Magistrate of Tuticorin 
under section 253 (2) of the Criminal Procedure Code. The 
complaint was brought by the father-in-law of one Sankaragomati 
Chettiar who had recently died against the cousins of the deceased 
and alleged that the daughter of the complainant (widow of the 
deceased ) entrusted-her own and her children’s jewels worth about 
Rs. 4,000 and her husband’s account books to the accused soon 
after the 15th day ceremony, for the purpose of selling the jewels 
and realising the outstandings and investing the proceeds for the 
benefit of the widow and her children and that when the accused 
were later questioned they denied the receipt of the jewels and 
accounts. The complainant stated that he presented the com- 
plaint as per his daughter’s instructions and charged that the 
accused committed an offence under section 403 of the Indian 
Penal Code. The Magistrate having summoned the accused, the 
complainant was examined and cross-examined at length on 21st 
December, 1927 and 11th January, 1928. The complainant had 
been previously informed that his daughter, a resident of Tuti- 
corin and the real complainant should be brought to Court to 
be examined on the 11th January. On that day she was absent. 
The complainant asked for a commission to examine her which 
was refused, the Magistrate remarking that the application was 
not bona fide. Then the complainant asked for an adjournment 
which was also refused. The defence, as appeared from the cross- 
examination of the complainant, was that the deceased Sankara- 
gomati Chettiar had left a will under which first accused was 
executor and that he was in possession of the estate as such 
and not under any entrustment by the widow and that the com- 
plainant, an impecunious person, was using his daughter or her 
name as a tool to coerce the accused to part with the estate. 


The Magistrate came to the conclusion that the story told by 
the complainant was highly improbable, that at the best, the 
dispute appeared to be one of a civil nature to settle which the 
complaint was brought as a criminal case, that examination of 
further witnesses will not in these circumstances be of any use 
and therefore he discharged the accused. The District Magis- 
trate to whom the complainant preferred a revision petition 
upheld the Sub-Magistrate’s order and dismissed the petition 
being of opinion that_it was frivolous. The learned Advocate 
for the petitioner has urged before us that the Sub-Magistrate 
had no power to discharge under section 253 (2) before examin- 
ing all the complainant’s witnesses and that he could not con- 
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sider the charge to be groundless before he had heard all the 
evidence. I wish to lay down no general rule as to whether 
a Magistrate should in practice examine all witnesses available 
or how many of them, before acting under section 253 (2). 
That depends entirely on the circumstances of each case for 
which no general rule can be laid down. But on the question 
of legal competence, there is no warrant for saying that Magis- 
trates are bound to examine all witnesses that may be offered 
or available before taking action under that sub-section. The 
words of sub-sections (1) and (2) of section 253 are as plain 
as any words can be on that point. The first sub-section states 
that if on taking all the evidence referred to in section 252 and 
if necessary examining the accused, no case is made out against 
the accused, the Magistrate shall discharge him. The second 
sub-section says that nothing in that section shall be deemed 
to prevent a Magistrate from discharging the accused at any 
previous stage of the case, that is, before all the evidence referred 
to in section 252 has been taken, if for reasons to be recorded 
the Magistrate considers the charge to be groundless. Autho- 
rity for supporting such a plain statutory provision would be 
needless. But authority there is: see Narasamma v. Venkata- 
rayudw and Kunj Behari Lal v. Emperor? The amount of evi- 
dence which would enable a Magistrate to say that a particular 
charge was groundless is so entirely dependent on circumstances 
that no general rule or direction except that he is required to 
arrive at his conclusion judicially and not capriciously is likely 
to be of any use. If, acting judicially, a Magistrate has come 
to the conclusion on grounds to be recorded, that the charge 
must fail either because the allegations are false or because they 
disclose a dispute of a civil nature which is distorted into a 
criminal case or for any other reason, then there is nothing to 
prevent him from discharging the accused before all the com- 
plainant’s witnesses have been examined. It follows that the 
action taken by the Sub-Magistrate was fully within his com- 
petence. In revision we are not accustomed to enquire into the 
merits to see whether the conclusions of the Lower Court are 
correct on the facts. But I ŝee nothing in the facts which would 
enable me to say that the order of the Magistrate was not a 
proper and judicial order. The petition is dismissed. 


N.S. Petition dismissed. 








1. (1911) 1 M,W.N 149, 2 (1926) 27 Cr.L J. 541, . 
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PRIVY COUNCIL. 


[On appeal from the High Court of Judicature at Fort William 
in Bengal. ] 
PRESENT :—THE LORD CHANCELLOR, LORD CARSON AND SIR 
CHARLES SARGANT. 


Rakhal Chandra Basak ..  Appellant* 
v. 
The Secretary of State for India in Council .. Respondent. 


Lease—Construction—College or school—Lease of house for carrying 
on—Termination by lessor of, on ground of lessee ceasing to carry on 
college or school there—Powen of—Cessation of use of house for purposes 
of college or school withi meaning of leasc—IVhat amounts to—Land 
Acquisition Act, S 23--House—Lessor of, under lease terminable only at 
option of lessee—Compensation to, on acquisition of honse—Assessment of— 
Basis of j 

A lcase made in the year 1887 between the predecessor-in-title of the 
appellants and one K commenced with the recital that K had taken a lease 
of the house described therein, and that it was necessary for him to secure 
a house for a long period, with the object of removing the insufficiency of 
accommodation and confirming the stability of a school and college which 
had been established thereon. The lease then recited that the lessors were 
agrecable, according to the lessee’s proposals, to keep the house on lease 
to the lessee as long as he liked. It went on to stipulate for a monthly 
rental of Rs. 140 and that the lessee should not be entitled to give up the 
house before he prepared a house of his own for the school, and that. the 
lessors should not be entitled to take hold of the house unless the lessee 
gave up the same of his own accord. After the execution of that lease, 
the lessce carried on a school and college for some twenty years and: in 
the year 1907 he executed an indenture of trust, by which he conveyed 
the lease and certain other properties to trustees, in order that they might 
carry on the college and school. In 1908 the school was removed to another 
site. The college continued to be carried on for the time being on the 
site leased. At some date between 1908 and 1910 the land adjoining the 
property demised was acquired by the trustees, and upon the land so acquired 
a new building was erected for the use of the college The land, the subject- 
matter of the lease of 1887, was thereafter used partly as a hostel for 
students at the college, partly for superintendents’ building, for a dining 
room, for lavatory accommodation and for a house for the lodge keeper. 
That state of affairs continued from 1910 to 1920, the trustees continuing 
to pay the monthly rent to the lessors. In 1920, by Act XVI of that year, 
the Indian Legislative Council enacted that the property comprised in the 
lease should be transferred to and vested in and held by the Governor of 
Bengal in Council. Some time in that year after the passing of the said 
Act but before it had actually came into force, the Government determined 
to acquire the freehold interest in the land. 

On a question arising as to the nature of the appellants’ interest in 
the land and the amount of compensation to be paid to them, 

Held that, on the true construction of the lease, the lease was determin- 
able only at the option of the lessce and that the lessors were not entitled 


to determine it upon the lessee ceasing to carry on a college or school 
there. 
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Held further that even otherwise the fact that the physical site of 
the college buildings was at the date of suit upon adjoming land and that 
the demised land was being used for purposes of the college other than the 
actual teaching in a class room would not be such a cessation of the use 
of the land for the purposes of a college as to entitle the lessors to deter- 
mine the lease. x 


Held also, that the High Court was right in holding that the value of 
the right existing in the lessors of the land was established by capitalizing 
the monthly rent. 


Appeal No. 161 of 1927 from a judgment of the High Court 
of Calcutta reversing the judgment of the District Judge of Dacca. 


De Gruyther, K.C. and Wallach for appellant. 
Dunne, K.C. and K. Brown for respondent. 


5th Feb. 1929. Their Lordships’ judgment was delivered 
by 7 


Lord CHANCELLOR.—This is an appeal from a judgment of 
the High Court of Calcutta reversing the judgment of the District 
Judge of Dacca. The question in issue turns upon the construc- 
tion to be placed upon a lease made in the year 1887 between the 
predecessor-in-title of the present appellants and one Kishori Lal 
Roy Chowdhuri, his lessee. By that lease the lessors granted to 
Kishori Lal Roy Chowdhuri a lease of certain property in Dacca. 
The lease commences with the recital that Kishori Lal Roy Chow- 
dhuri had taken a lease of a house described as No. 73, the 
boundaries of which are set out in the document, and it recites 
that it is necessary for Kishori Lal Roy Chowdhuri to secure a 
house for a long period with the object of removing the insuffi- 
ciency of accommodation and confirming the stability of a school 
and college which had been established thereon. Then it recites 
that the lessors are agreeable, according to the lessee’s proposals, 
to keep the house on lease to the lessee as long as he likes. It 
goes on to stipulate for a monthly rental of 140 rupees and that 
the lessee shall not be entitled to give up the house before he pre- 
pares a house of his own for the school, and that the lessors shall 
not be entitled to take hold of the house unless the lessee gives 
up the same of his own accord. There are further provisions as 
to what is to happen with regard to buildings erected on the land 
in the event of the lessee giving up his lease, and the lease finishes 
with a statement that all the stipulations shall take force and efféct 
against and in favour of the lessors, their heirs and representatives 
in succession and of the lessee, his heirs and representatives. 
After the execution of that lease the lessee carried on a school 
and college for some twenty years and in the year 1907 he 
executed an indenture of trust, by which he conveyed the lease 
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and certain other properties to trustees, in order that they might 
carry on the college and school. In the year 1908 the school 
was removed to another site. The college continued to be car- 
ried on for the time being on this site. At some date between 
1908 and 1910 the land adjoining the property demised was 
acquired by the trustees, and upon the land so acquired a new 
building was erected for the use of the college. The land, the 
subject-matter of the lease of 1887, appears thereafter to have 
been used partly as a hostel for students at the college, partly 
for superintendents’ buildings, for a dining room, for lavatory 
accommodation and for a house for the lodge keeper. This 
state of affairs continued from 1910 to 1920, the trustees con- 
tinuing to pay the monthly rent to the lessors, and no objection 
being raised by anyone to what was being done. In the year 
1920 it appears that the Legislature desired to establish the 
college on a more permanent basis, and by Act No. XVI of 1920 
the Indian Legislative Council enacted that the property com- 
prised in the lease should be transferred to and vested in and 
held by the Governor of Bengal in Council. Some time in the 
year 1920, after the passing of this Act but before it had actually 
come into force, the Government determined to acquire the 
freehold interest in the land, and it then became necessary to 
ascertain the amount of compensation to be paid to the appellants 
for their interest in the land. The Collector assessed the interest 
on the basis that they were entitled to a perpetual rental of 
140 rupees per month but that they had no substantial or market- 
able interest in the land beyond that amount. From that deci- 
sion the appellants took the case to the Court, and the District 
Judge reached the conclusion that the effect of the Act to which 
attention has just been called, No. XVI of 1920, was to bring the 
‘lease to an end, and therefore that the appellants were entitled 
to have their interest in the land valued as a fee simple in pos- 
session. From that decision an appeal was taken to the High 
Court of Calcutta, and the Judges of the High Court reversed 
the judgment, taking the view that the lease was determinable 
only at the option of the lessee and that the value of the appel- 
lants’ chance of receiving back the land was nothing at all, since 
it was quite plain that the effect of the Act was to put the college 
on a permanent basis Before their Lordships’ Board Mr. de 
Gruyther, for the appellants, did not contend for the view adopt- 
ed by the District Judge, but he said that the lease on its true 
construction only gave to Kishori Lal Roy Chowdhuri and his 
successors the-right to remain in possession of the land so long 
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as either the school or the college was actually carried on, on the 
site demised, which he explained to mean the school or college 
buildings must actually be upon the site. Their Lordships have 
considered the language of the lease of 1887, and they are un- 
able to accept that construction. The lease in its terms declares 
that the lessors shall not be entitled to take hold of the house 
unless the lessee gives up the same of his own accord, and it 
proceeds to say that the lessee shall not be entitled to give up 
the house before he acquires a house of his own for the school 
and that the lessors are agreeable to the lessee keeping the house 
as long as he likes. But, even if it were true that under the 
terms of the lease the lessors were entitled to determine it upon 
the lessee ceasing to carry on a college or school there, their 
Lordships are quite unable to take the view that the fact that the 
physical site of the college buildings is now upon adjoining land 
and that the land is being used for purposes of the college other 
than the actual teaching in a class room would be such a cessa- 
tion of the use of the land for the purposes of the college as to 
entitle the lessors to exercise any such right. In their Lordships’ 
view this land has always been used and is being used for the 
purpose of the college; it is quite plainly intended to continue 
that use permanently and, that being so, they think that the con- 
clusion reached by the High Court of Calcutta, that the value of 
the right existing in the lessors of the land is properly establish- 
ed by capitalising the monthly rent, is the correct view, and they 
will humbly advise His Majesty that this appeal should be dis- 
missed with costs. 
Solicitor for appellant: H. S. L. Polak. 
Solicitor for respondent : Solicitor, India O fice. 


K.J.R. Appeal dismissed. 


PRIVY COUNCIL. 


[On appeal from the Chief Court of Oudh.] 
PRESENT:—Lorp PHILLIMORE, LORD BLANESRURGH, LORD 

ATKIN, LORD SALVESEN AND SIR LANCELOT SANDERSON. 
Rani Srimati Krishna Kumari Devi -.. Appelan:* (Plf.) 


v. 
Phaiya Rajendra Bahadur Sinha Deo and 
another .. Respondents (Defts.). 
Oudh Setiled Estates Act of 1900—S. 18 (2) prowso—Estate placed 
under Act after will but before death of testator—Devise by will of bare 


*P.C Appeal No 139 of 1927. 21st February, 1929, 
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life-interest. in, to daughter-in-law, subject to such lfc-mierest to widow, 
and with gift over to hetr-ai-law of testator who might be livutg at death 
of danghter-tn-low—Valdily of bequest to daughter-m-law—Stranger—Be- 
quest of setiled estate to—Vahdity—Exclusion of testator’s kindred from 
Sticecssion—Bequest to stranger when amounts to—Validity of—‘‘Exchde’’ 
ut proviso—Meaning of—Will—Constrauciton—Intention manifest of testator 
—Gwing effect to, thogh indwecitly—Duly of Court—Disposttions m will 
—Palidsty of will with reference to—Tesi—Power of testator over pro- 
terty disposed of at time of his death. 


S, a taluqdar, whose name was entered in Lists 1 and 2 prepared 
under S. 8 of the Oudh Estates Act 1 of 1869, owned three mahals,.B, L and 
U, and certain furniture and moveables In 1906, $ applied for permis- 
sion to declare that Mahal B might thereafter become a settled estate 
subject to the provisions of the Oudh Settled Estates Act of 1900. The 
permission asked for was granted by notification, dated 24th April, 1908, 
and, on 21st May, 1908, S, by a statutory declaration made irrevocable and 
duly registered and published on the Sth September following, declared 
that Mahal B should thereafter be held subject to the provisions of the 
Act of 1900 aforesaid. While his application to Government was still in 
suspense, S executed and registered a will on 17th June, 1907 devising and 
bequeathing all his property and estate whatever and wheresoever situate, 
to his widow for her hfe, and subject thereto to his daughter-in-law for 
her life. The will provided that neither the widow nor the daughteér-in- 
law should have power under any circumstances by sale, alienation, mort- 
gage, or otherwise, to dispose or incumber the whole or any portion 
of the property bequeathed for any period extending beyond the térm of 
her natural life. The will also provided that upon the death of the daughter- 
in-law, the property was to descend “to the person or persons then living 
who under the provisions of the said Act I of 1869’? (Oudh Estates Act of 
1869) ‘would be entitled to succeed thereto on the failure or determination 
of the lmitations hereinbefore contaimed.’’ S died in July, 1913. 


. Held, that the devise of Mahal B made by the will in favour of the 
daughter-in-law was invalid in virtue of the provisions of the Oudh Settled 
Estates Act of 1900 to which, at the testator’s death, the Mahal was subject. 

The devise of the Mahal to the daughter-in-law made by the. testator 
was uot a devise of an estate to be held by her ‘‘according to the provisions 
of (the) Act’? within the meaning of the proviso to sul-section (2) of 
secuon 18 of the Act, because the devise to her did not carry with it the 
leasing power referred to in section 16 of the Act, and, by its terms, pre- 
vented her from becoming a fresh stock of descent. The devise to her was 
a devise of a bare life-interest shorn of the incidents attached, for the 
public benefit, to the statutory estate created by the Act. As such, it is a 
devise prohibited by this proviso. The gift to the daughter-in-law cannot 
be treated as a gift to her life of the rents and profits of the estate charged 
upon that estate in the hands of the first respondent, upon whom, as the 
testator’s heir-at-law, the estate had devolved as an estate undisposed of 
during the life of the appellant (the daughter-in-law), because that would 
subject the estate or the profits thercof to a demand charge or incumbrance 
in her favour and, as such, it would be a gift made unlawful or ineffective 
within the meaning of the said proviso. : 

Quacre: Whether the devise to the daughter-in-law was also invalid as 
heling ‘‘to a stranger so as to exclude from succession any person belonging 
to any of the classes specified in section 22 of the Oudh Estates Act, 1869’? 
within the meaning of the said proviso. (168-9). 

Quaere: Whether the testator had, by the first devise of Mahal B to 
his widow for her life, which in the event took effect, exhausted his testa- 
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inentary power of disposition, and the bequest in favour of the daughter- 
m-law, and the gift over, were bad for that reason 


Quaere Whether the word “exclude’’ in the proviso to sub-section (2) 
of section 18 of the Act ought to have a generous or a narrow signification 
attributed to it, and whether a bequest which mercly delays the enjoyment 
of the estate by some onc of the testator’s kindred, but does not and cannot 
“exclude”? such kindred ‘‘from succession’’ altogether 1s within the mischief 
provided against by the proviso 


Except in the possible case of the stranger being a female who “under 
the ordinary law to which persons of her religion and tribe are subject 
would (‘not’) constitute a fresh stock of descent if she succeeded to the 
estate on an intestacy,’’ a devise to a stranger otherwise valid necessarily 
excludes the testator’s kindred and can only be valid if there are none to 
be excluded. 


The proviso to sub-section (2) of section 18 of the Act does not pre- 
vent a valid devise of the settled estate being madc to a ‘‘stranger’’ in 
any circumstances whatever. 


The will of a testator without any intimation there to be found of 
any contrary intention, must im relation to the property comprised in ıt 
be regarded as speaking from his death, and its validity with reference to 
the devise of any particular properly thereby made must depend upon the 
testator’s statutory or other lawful disposing power over that property at 
that time. 


It would in an oidinary case be the duty of a Court of construction or 
administration to inqure whether within the limits of the law, the mauifest 
intentions of the testator in favour of a devisee could uot be given effect 
to albeit indirectly. 

Appeal No. 139 of 1927 against a decree, dated the 20th 
December, 1926 of the Chief Court of Oudh (Stuart, C.J. and 
Wazir Hasan, J.), affirming (so far as the subject of the pre- 
sent appeal is concerned) a decree, dated the 18th November, 
1926, made by Gokaran Nath Misra, J., sitting on the Original 
Side of the said Court in Original Suit No. 9 of 1926. 


The present appeal to His Majesty in Council was preferred 
by the plaintiff in the said suit and the main question therein 
was whether the plaintiff-appellant was entitled under the will 
of her father-in-law to possession of 90 villages in Oudh which 
constitute Mahal Bhinga. j 

The suit was tried by G. N. Misra, J., who framed the fol- 
lowing questions for consideration :— 

(1) Whether the provisions of the Oudh Settled Estates 
Act apply to the will of the late Raja; 

(2) Whether the plaintiff is a “stranger” under the law 
of the Mitakshara, and therefore under Act I of 1869; and 


(3) Whether the conferment of a life-estate upon the 
plaintiff amounts in law to the exclusion from succession of 
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defendant No. 1 who is now admittedly the heir-in-law of the 
late Raja. £ 

The learned Judge delivered judgment on the 18th Novem- 
ber, 1926. He held that the plaintiff’s claim to Mahal Bhinga 
under the late Raja’s will was untenable, and recorded his con- 
clusion on the three questions mentioned above in the following 
words:— - 

First question.—I, therefore, hold that the will of the late 
Raja of Bhinga which was quite valid at the time it was exe- 
cuted and which gave a life-estate to the plaintiff, could not be 
considered to be operative except so far as it conformed to the 
provisions of section 18 of Act II of 1900. 

Second qtestion.—I, therefore, unhesitatingly hold that 
according to the law of Mitakshara prevalent in the United 
Provinces the plaintiff being a widow of a son of the late Raja 
Udai Pratap Sinha, who predeceased his father, is not entitled 
io inherit any property of the late Raja. Being no heir under 
the Hindu Law and not having been specified in any of the 
clauses of section 22 of Act I of 1869 she must be deemed to 
be a “stranger” within the meaning of section 18 of the Oudh 
Settled Estates Act II of 1900. 

Third question—I am, therefore, of opinion that when the 
Raja gave a second life-estate to the plaintiff who is an absolute 
stranger as described above, lie, in doing so, exceeded his powers 
under the proviso to clause (2) of section 18, since his act had 
the effect of excluding defendant No. 1 from succession. In my 
opinion a person who is entitled to succeed is entitled to take im- 
mediate possession of the estate to which he has succeeded, and 
if by any act of the holder of the settled estate his succession is 
postponed indefinitely he must be deemed to have been excluded. 
A postponement of succession to such a time when the heir-at-law 
may not succeed at all amounts in my opinion to his exclusion. 
J, therefore, hold that the effect of the conferment of a second 
life-estate on the plaintiff amounts in law to the exclusion of 
defendant No 1 who is admittedly the heir-at-law of the late 
Raja and comes within clause (5) of section 22 of Act I of 1869. 

The learned Judge summed up his conclusion as to the above- 
` mentioned issues as follows:— 

“The result of my decisions on the three points is that after the de- 
claration made by the late Raja on the 21st May, 1908, under section 12 of the 
Oudh Settled Estates Act (II of 1900) he hecame a person holding a ‘settled 
estate’ and the will executed hy him must he considered to be governed by 


the provisions of the said Act-and thus be operative only in respect of the 
estate possessed hy him at the time of his death, The plaintiff is no heir 
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under the law of the Mitakshara, and the conferment of a life-estate upon 
her was inoperative, by virtue of the proviso to clause (2) of section 18, 
since it was a bequest to a stranger and had the effect of excluding from 
succession defendant No. 1, who is an heir-at-law within the meaning of 
clause (5) of section 22, Act I of 1869. The effect of this ıs that the will, 
so far as it confers a hfe-cstate upon the plaintiff in respect of Mahal 
Bhinga, consisting of villages Nos. 1 to 89 and 91 entered in List A attached 
to the plaint, which was a ‘settled estate’ at the time of the death of the 
late Raja, becomes inoperative.” ~ 


The Trial Judge (Mr. Justice Misra), therefore, made a 
decree dismissing the plaintiff’s clainrto Mahal Bhinga, and from 
that decree the plaintiff appealed to the Chief Court of Oudh, 
and the appeal was heard by Sir Louis Stuart, Chief Judge and 
Wazir Hasan, J., who concurred with the judgment appealed 
against so far as Mahal Bhinga was concerned. 


The learned Judges in their judgment say: 


“Before the learned Trial Judge it was contended on behalf of 
the plaintiff that she was not a ‘stranger’ hut that she was a person 
Lelonging to the last class of the classes specified in section 22 of the Oudh 
Estates Act, 1869 Before us, however, the contention was not reiterated 
and it was agreed that the plaintiff was a ‘stranger’ within the mean- 
ing of the proviso to section 18 reproduced above The broad contention 
1s that a life-estate such as was devised in favour of the plaintiff does not 


‘on the determination of that estate interfere with the course of succession 


provided for in section 22 of the Oudh Estates Act, 1869. On the opposite 
side it 18 equally broadly contended that the intervention of a life-estate 
excludes from succession the heir-at-law.’’ 


Dealing with these contentions the learned Judges say: 

‘í According to the proviso the devise of a settled estate is invalid 
if it is— 

(1) not devised as an impartible estate to be held by one person only 
and according to the provisions of this Act, or 


(2) made subject or the profits thereof are made subject to any 
demand, charge or incumbrance whatsoever, or 


(3) in favour of a stranger so as to exclude from succession any 
person belonging to any of the classes specified in section 22 of the Oudh 
Estates Act, 1869 


Tt appears to us that the words ‘so as io exclude from succession 
any person belonging to any of the classes specified in section 22 of the 
Oudh Estates Act, 1869’ are intended to define a ‘stranger.’ According- 
ly a devisee is 2 stranger ıf he or she has no place in the line of succession 
prescribed by clauses (1) to (11) of section 22 of the Oudh Estates Act, 
J of 1869. That the plaintiff ın the present suit is such a devisee is now 
admitted We think that the intention of the proviso is not to permit an 
intermediate estate howsoevcr limited between the death of the testator 
and the succession of the heir-at-law ıf the devisec of such an estate is 
not a person answering the description of any of the heirs specified in 
section 22 of the Oudh Estates Act, 1869 We are convinced that such an 
intention ig manifest from the second element of the proviso. A claim or 
demand on the basis of devise for the enjoyment of profits of the settled 
estate during one’s life-time is clearly forlidden by that element. A lfe- 
estate is a higher estate than a mght to the enjoyment of profits for hfe 
if it 1s not the same.’’ 
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The learned Judges say further: 


“The second point urged in support of the appeal is that the execution 
of the Raja’s will having preceded the declaration under section 10 of 
the Oudh Settled Estates Act, 1900, it is not subject to the provisions of 
section 18 We are of opinion that the contention has no substance There 
can be no doubt that as soon as the declaration under section 10 was made 
the estate of Bhinga acquired the character of a ‘settled estate’ within 
the meaning of the Act. The description of the property in respect of 
which the devise was to take effect therefore includes the characteristics 
of a ‘settled estate’? and as a will speaks and takes elfect as if it had 
heen executed immediately before the death of the testator, unless a contrary 
intention appears, it must be held that the Raja’s will relates to a ‘settled 
estate’ and 1s therefore subject to the provisions of section 18? 


Upjohn, K.C., De Gruyther, K.C., Dunne, K.C., Wallach 
and B. P. Singh for appellant. 

Macmillian, K.C., Lowndes, K.C., K. Brown and Jopling for 
respondents. 

During the course of the argument, reference was made to 
Farwell on Powers; Succession Duty Act, 1853, section 10, and 
Attorney-General v. Sandover,’ as to the interpretation of the 
word “stranger,” and Wilson’s Mahomedan Law, 3rd Edn., 
page 379 was cited, to show who is a “stranger” for purposes of 
pre-emption. 

21st Feb. 1929. Their Lordships’ judgment was delivered 
by 

Lorp BLANESBURGH.—The sole question for decision on 
this appeal is whether a devise of the estate of Bhinga in Oudh 
made by the will of a former Raja of Bhinga in favour of his 
daughter-in-law, the plaintiff-appellant, is invalid in view of 
the provisions of the Oudh Settled Estates Act, 1900, to which, 
at the testator’s death, although not at the date of his will, 
the devised property was subject. By a judgment and decree 
of the Court of first instance of the Chief Court of Oudh, 
affirmed in this respect by a judgment and decree of the Court 
of first appeal, dated the 20th December, 1926, the devise has 
been held to be invalid. Hence the present appeal by the 
devisee. 

The testator, Raja Udai Pratap Sinha Deo Somayaji, was 
the last male holder of the estate of Bhinga. He was a taluqdar, 
and his name is entered in Lists 1 and 2 prepared under S. 8 
of the Oudh Estates Act I of 1869, to which it will be con- 
venient to refer as the Act of 1869. In 1906 the Raja was 
desirous that his Mahal Bhinga should become a settled estate 
subject to the provisions of the Oudh Settled Estates Act, 1900— 


1. (1904) 1 KB 689, 
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an Act which similarly will be referred to as the Act of 1900. 
He was in 1906, and he remained until his death, owner of two 
other mahals—Mahal Lakma and Mahal Usraina—and also of 
certain furniture and moveables. Over these further proper- 
ties he was then, and apparently he desired to remain, possessed 
of full disposing power. It was only Mahal Bhinga that he 
was desirous of bringing under the restrictions of the Act of 
1900, and his application to the Local Government Board related 
to that mahal alone. The application—one for permission to 
declare that the mahal might in future become a settled estate 
held subject to the provisions of the Act of 1900—.was made 
in the same year, 1906. In final response to it, the Local 
Government Board, by notification, dated the 24th April, 1908, - 
granted the permission asked for, and the Raja on the 21st 
May, 1908, by a statutory declaration made irrevocable and 
duly registered and published on the 5th September following, 
declared that Mahal Bhinga should thereafter be held sub- 
ject to the provisions of the Act of 1900. And such was its 
position at his death on the 13th July, 1913. 


The will of the Raja in which is contained the devise of 
the mahal now disputed was executed by him on the 17th and - 


` registered on the 22nd June, 1907—+that is to say, while his— 


application to Government was slill in suspense. 

On this circumstance has been based a contention for the 
appellant which, although less strongly urged than others pre- 
sented on her behalf, may, not inconveniently, be dealt with at 
once, being, as it is, first in logical order, and involving, as it 
does, no other considerations than such as are peculiar to itself. 
The contention is that the validity or otherwise of the devise of 
Mahal Bhinga to the appellant must be determined regardless 
of the provisions of the Act of 1900, inasmuch as only at a 
date subsequent to the execution of the testator’s will did the 
mahal in any way become subject to the provisions of that Act. 

Their Lordships were not impressed by this contention any 
more than had been either of the Indian Courts. It may, 
indeed, they think, be summarily disposed of by reference merely 
to the well-known rule that the will of this testator without, as 
is agreed, any intimation there to be found of any contrary in- 
tention, must in relation to the property comprised in it be regard- 
ed as speaking from his death, and its validity with reference to 


the devise of any particular property thereby made must depend 


upon the testator’s statutory or other lawful disposing power 
over that property at that time. 
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In the present instance, however, their Lordships are not 
required, in this matter, to have recourse to general principle. 
The testator, and in a sense fatal to this contention of the appel- 
lant’s, has disposed of it himself. Having recited at the outset 
of his will that he was a taluqdar within the meaning of the 
Oudh Estates Act, 1869; that he had recently applied for per- 
mission to declare that his estate of Bhinga should in future be 
held under the provisions of the Act of 1900; that his application 
was then still pending and that permission had not hitherto been 
either granted or refused, the testator proceeded to declare that 
in exercise of tnter alia the testamentary powers conferred upon 
him by the Act of 1900 (if the same should be applicable) he 
was desirous of providing for the devolution and application of 
all his property, moveable and immoveable, including his estate 
of Bhinga, whether the permission aforesaid should be granted 
or refused, and whether in the former case the statutory declara- 
tion in pursuance thereof should or should not be executed and 
registered. And thereafter follow the dispositions of his will, 
including that now in debate. 


It would be difficult, their Lordships think, to frame a form 
of exordium more clearly indicating that, in full view of the likeli- 
hood that the Mahal Bhinga might before his death become 
subject to the Act of 1900, it was the testator’s desire that his 
dispositions thereof should nevertheless, in that event, have effect 
to the fullest extent thereby permitted. And it is not incon- 
sistent with this view of the words he uses that the testator may 
well have supposed that the effectiveness of these dispositions 
would in no way be impaired by the Act. 


In the result, therefore, whether this first contention of the 
appellant’s be tested in the light of general principle or whether 
its soundness be checked by reference to the particular terms of 
the testator’s will, the result is the same. And it may be ex- 
pressed in the words of the learned Trial Judge. The will of 
the Raja, so far as it devised to the appellant an interest in the 
Mahal Bhinga, cannot “be considered to Le operative except in so 
far as it conformed to the provisions” of the Act of 1900. How 
far then was this devise conformable to these provisions? That 
is the question which has now to be answered. 


And first as to the gift itself. Its precise effect will not be 
missed if it be read with this preface, vis., that the property 
referred to in the course of it has been previously described by 
the testator as “all my property and estate whatever and where- 
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soever situate,” and that the gift in the events which have 
happened became operative, if it has any validity at all, upon 
the death on the 30th April, 1926, of the testator’s widow, to 
whom by the clause immediately preceding, and by the same 
form of words, had been given an interest in the property for 
her- life. The actual words of the gift are as follows:— 


“And subject as aforesaid . . . J gwe devise and bequeath my 
said property and estate to Kumar Ram Srimati Krishna Kumari Devi, 
my daughter-in-law, the wife of my only surviving son and heir for and 
during the term of her natural life but so that she shall havc no power 
under any circumstances by sale, alienation, mortgage or otherwise, to 
dispose or incumber the whole or any portion of my moveable or 1m- 
moveable property for any penod extending beyond the term of her natural 
life. 

And the gift over may not be without importance. 


‘And upon her death in default of an adopted son if authorised by 
her husband to adopt a son I direct that my said property and estate shall 
descend to the person or persons then living who under the provisions of 
the said Act I of 1869 would be entitled to succeed thercto on the failure 
or determination of the limitations hereinbefore contained ’’ 

The testator has not, it will be seen, dealt with Mahal 
Bhinga separately from property over which in every event his 
powers of disposition were unfettered. The mahal is included 
in a general residuary bequest. Further, he has phrased his 
gift to the appellant in terms identical with the immediately 
preceding gift of the same property to his widow. In this, he 
has. apparently consideted himself at liberty to disregard the 
great difference which as will be seen, is made under the 
Act of 1900 between a testator’s powers of devise of a settled 
estate in favour of a widow on the one hand and a daughter-in- 
law on the other. The draftsman may nevertheless in the result 
have conformed to the restrictions of the Act of 1900. But 
he hag not been too sensible of their existence. 


And at this point, in view of the provisions of that Act, 
to which close attention must later be directed, it will be con- 
venient to accentuate three further things in relation to these 
quoted words of gift. 


First, the interest taken by the appellant under them is, in 
the strictest sense, an interest for her life only. She is ex- 
pressly debarred under any circumstances or by any form of 
alienation from disposing of the whole or any portion of the 
property for any period beyond her own life. Any lease grant- 
ed by her, for example, must determine with her death. 

Secondly, the appellant does not—and neither did the 
widow—become under the gift a fresh stock of descent of any 
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of the property bequeathed. On the death of the widow Mahal 
Bhinga, according to the gift, passed to the appellant; on the 
death of the appellant it is to pass under the gift over to persons 
who must be strangers in blood to herself. 


Thirdly, the destination under the gift over, on the death 
of the appellant, is not, putting it broadly, to the heir-at-law 
of the testator at his own death. The gift is, in effect, to the 
person or persons living at the appellant’s death, who, under 
the provisions of the Act of 1869, would have been entitled 
to the testator’s property had he at the same moment died 
intestate with reference to it. In other words, the only other 
testamentary gift of the mahal, in the events which have hap- 
pened, is in favour of persons unascertainable up to the moment 
of the appellant’s death. There can under the will be no vest- 
ed interest in reniainder or otherwise so long as she lives. The 
significance of these things or of some of them in their relation 
to the provisions of the Act of 1900 never unimportant may here 
prove to be decisive. 

The purpose of that Act is not doubtful. By the Act of 
1869, taluqdars in the position of the testator here were deem- 
cd to have acquired a permanent heritable and transferable right 
in their estates. very such taluqdar was thereby made com- 
petent to transfer during his lifetime by sale, exchange, mort- 
gage, lease or gift, and to bequeath by his will to any person 
the whole or any portion of his estates. The order of succes- 
sion. to his estate, on his death intestate, is, with himself as the 
stock of descent, laid down in section 22 of the Act. 

Now, in conferring this unrestricted power of testamentary 
disposition, the Act of 1869 had given effect to a policy not 
universally approved. The Act of 1900 to some extent revised 
or retraced that policy. Its purpose is set forth in the pream- 
ble. It had been found expedient “to make better provision for 
the preservation of certain estates and other immoveable pro- 
perty in‘Oudh.” The Act, however, is facultative and permis- 
sive only. It does not become operative proprio vigore. It 
merely empowers, infer alios, any owner in the position of the 
testator here to make to Government, notwithstanding any 
enactment to the contrary, the application which, with refer- 
ence to Mahal Bhinga, this testator did submit, and it provides 
that. as a result of the registration of the declaration which this 
testator did make, the property included in the declaration be- 
comes a settled estate subject to the provisions of the Act. 
And the testator’s declaration here having been expressed to be 
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irřëvocable, Mahal Bhinga, under the Act, became a settled 
esfate for all time, unless for some such default of its owner, 
as is referred to in section 11, the estate is hereafter excluded 
fromthe Act by the action of Government. 


->e kn marked ‘contrast with the powers of the Raja under the 

Act of 1869 were his powers over the estate after it had 
become subject to the provisions of the Act of 1900. No alie- 
nation for any greater or larger interest or time than during 
his life was valid. No part of the estate nor of its profits might 
beheld to be or have been vested in him as its owner for any 
larger or greater interest in time than for his life and subject 
to the provisions of the Act. 

But nearly as it approached thereto, it would not be correct 
to say that under the Act of 1900 the interest of the Raja in 
the mahal became no more than a mere life-interest of conven- 
tion. By “the provisions of the Act” just referred to there 
were attached to it as inherent characteristics two incidents 
appropriate rather to an estate of inheritance than to an estate 
for-life. By section 16 of the Act the Raja, as holder in 
possession of a settled estate, had vested in him the power to 
grant. leases of the mahal or an part of it for a term not ex- 
ceeding seven years, and with the consent of the Collector for 
a term not exceeding fourteen years. The provisions of sub- 
sections (2) and (3) of the same section, inserted clearly for the 
protection of the successor-in-interest of the holder in posses- 
sion of a settled estate show, asitheir-Lerdships think, plainly 
enough, that this leasing power is by the Act attached as an 
incident to the estate of such a holder for the public benefit and 
in the general interest, and is one to be respected as such. 
And the second incident attached by the Act to his estate which 
distinguishes it from a mere life-interest, is that, as will be 
seen in a moment, on his death intestate the settled estate, with 
an exception which would not extend to the appellant, descends, 
as under section 22 of the Act of 1869, from each successive 
owner as a fresh stock descent. In truth the interest of an 
owner of a settled estate is not strictly under the Act either an 
estate for life or an estate of inheritance. It is a statutory estate 
which in its incidents partakes of the nature of both. 

‘And this brings their Lordships to the section of the Act 
Which deals with the devolution and so-called bequests of set- 
tied estates. Upon this section depends the validity or other- 
wise of the devise of Mahal Bhinga in favour of the appellant, 
already.analysed. The section is as follows:— 
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“18 (1) Notwithstanding the provisions of any contract or dispositipn 
to the contrary, every person for the time being entitled to a settled estate, 
being a male, or being a female who, under the ordinary law to whith 
persons of her religion and tribe are subject, would consttute a fresh sfock 
of descent 1f she succecded to the estate on an intestacy otherwise than as 
a widow, shall constitute a fresh stock of descent for the purposes of sec- 
tion 22 of the Oudh Estates Act, 1869, and on the death of such ‘persdn 
intestate the settled estate shall descend according to the provisions of that 
section, 

‘©(2) Notwithstanding the provisions of any contract or disposition to 
the contrary, every person for the time being entitled to a settled estate 
who constitutes a fresh stock of descent according to sub-section (1) shall 
be competent to bequeath the same subject to the provisions of the Oudh 
Estates Act, 1869; 


“Provided that such person shall not be competent to bequeath the 
same except as an impartible estate to be held by one person only, ani 
according to the provisions of this Act, or to subject the same or the profits 
thereof to any demand, charge or incumbrance whatsoever, or to bequeath 
the same to a stranger so as to exclude from succession any person helonging 
to any of the classea specified in section 22 of the Oudh Estates Act, 1869 ’’ 


Now, as might have been expected, if their Lordships, in 
their exposition of the Act, have correctly interpreted its scope 
and purpose, this power of bequest is very strictly limited. The 
owner of a settled estate thereby constituted a fresh stock of 
descent is not to be permitted by his will to invade that part 
of the scheme of the Act which has been enacted in the general 
interest. Clearly enough he is by this section given power by 
his will to select as his successor to the settled estate any person, 
tracing through himself, who belongs to any of the classes speci- 
fied in section 22 of the Act of 1869. He may make the last 
of these first if he be'so minded. 

But may he do ‘anything more, and, if so, to what extent 
and in what way? The answer to these questions is beset by 
doubts of varying intensity. Take, for example, the will of 
this testator. The first devise of Mahal Bhinga, which in the 
event took effect, was to his widow for her life. Even under 
the section the widow did not thereby become a fresh stock of 
descent. In these circumstances had the testator by that gift 
exhausted his testamentary power of disposition? It was the 
opinion of the learned Trial Judge that he had. Not only was 
the bequest in favour of the appellant bad for that reason: the 
gift over, even if it had been expressed to take effect on the 
death of the widow and if there had been no gift to the appel- 
lant, would, in his view, have been, as such, bad also. This 
aspect of the matter is not discussed by the Court of first appeal. 
And their Lordships also will leave a question so important 
undetermined until the necessity for deciding it arises. But, 
as a question, it remains, Me 
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The present case, however, regardless of it, can in their 
view be better determined by bringing the validity of the devise 
in favour of the appellant to the tests set by the provisoes con- 
tained in the final paragraph of the section. Taking these 
provisoes in their order, their Lordships inquire, first, whether 
the devise of the mahal to the appellant made by the testator is 
a devise of the estate to be held by her “according to the pro- 
visions of [the] Act.” And in their view the answer must be 
in the negative. Even had the appellant been a person within 
any of the classes specified in section 22 of the Act of 1869—as 
to this in a moment—a devise to her which did not carry with it 
the leasing power already described, and which, by its terms, 
prevented her from becoming a fresh stock of descent, was not, 
for reasons already given, a devise of an estate to be held by 
her according to the provisions of the Act. It is a devise of a 
bare life-interest shorn of the incidents attached, for the public 
benefit, to the statutory estate created by the Act. As such, it 
is a devise prohibited by this proviso. 

But having so far found, it would in the ordinary case be 
the duty of a Court of construction or administration to inquire 
whether within the limits of the law the manifest intentions of 
the testator.in favour of the appellant could not be given effect 
to albeit indirectly. And in the present case the obvious way 
of giving them effect would be for the Court to say that the 
interest given to the appellant might be treated as a gift to her 
for her life of the rents and profits of the. estate charged upon 
that estate in the hands of the first respondent, upon whom, as 
the testator’s heir-at-law, the estate had devolved as an estate 
undisposed of during the life of the appellant. And if not also 
prohibited by the Act such a determination by a Court of con- 
struction or administration would, in this case, be quite in ac- 
cordance with principle. But, unfortunately for the appellant, 
the gift to her now becomes one which subjects the estate or 
the profits thereof to a demand, charge or incumbrance in her 
favour and, as such, it is a gift made unlawful or ineffective 
by the second proviso in the section. Accordingly the appel- 
lant’s gift is defeated, whether it be tested by the requirements 
either of the first or of the second proviso. 


But in the Court of first appeal and before the Board the 
invalidity of the gift was rested mainly on the provisions of 
the third proviso, and their Lordships in deference to the judg- 
ment appealed from and to the arguments of counsel before 
them feel that they ought not to close this judgment without 
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some consideration of the appellant’s position under that pro- 
viso. With reference to it, the appellant no longer contends 
that she is not a “stranger’’ within the meaning of that word 
as there used; she is not, in relation.{o the testator, within any 
of the classes specified in section 22 of the Act of 1869; she is 
not, under any other right, entitled to inherit, ab intestato, any 
property of the testator; she is therefore a “stranger.” And 
upon this footing it was held in the Court of first appeal, and 
the view was pressed upon the Board by learned counsel for 
the first respondent, that the devise to her was, for that reason 
alone, invalid; the concluding words of the proviso “so as to 
exclude from succession any person belonging to any of the 


classes specified in section 22 of the Oudh Estates Act, 1869,” . 


being merely expository of the meaning to be attributed to the 
word “stranger.” On the other hand, it was strongly contend- 
ed by learned counsel for the appellant that the proviso cannot 
be so read. Its words in this respect are, he urged, too plain 
to admit of any construction save this, that a devise to a 
stranger is not thereby prohibited unless its effect is within the 
true meaning of the words to “exclude from succession,” put- 
ting it shortly, any of the testator’s kindred. And it was con- 
tended that the gift in favour of the appellant, while it might 
delay the enjoyment of the estate by some one of the testator’s 
kindred, did not and could not “exclude” such. kindred “from 
succession” altogether. 


Now, their Lordships are impressed by the difficulties 
which beset both contentions. They feel first of all that the 
words are not strong enough to prevent a valid devise of the 
estate being made to a “stranger’’ in any circumstances what- 
ever. If, for instance, a testator was so unusually circum- 
stanced that he left behind him no person belonging to any of 
the specified classes, their Lordships can see nothing which, under 
the proviso, would affect in such a case the validity of a devise 
to a stranger otherwise unimpeachable. To them it does not 
seem permissible as a mere matter of construction to treat the 
concluding words of the proviso as being no more than a definition 
of the word “stranger.” On the other hand, they have a difficulty 
in interpreting the word “exclude” so narrowly as does the appel- 
lant. If the question really arose in this case the question whether 
that word ought or ought not to have a generous or a narrow 
signification attributed to it would demand at their hand very 
serious consideration indeed. But the question does not arise 
now and, for a reason now to be stated, it can rarely if ever 
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arise. If, as their Lordships have in effect held, a devise to a 
stranger, to escape destruction under the first proviso, must 
be a devise which constituted the “stranger” a fresh stock of 
descent, then such a bequest necessarily excludes, as such, and 
in the strictest sense, every person who traces his claim from 
the testator, under section 22. In other words, except in the 
possible case of the stranger being a female who “under the 
ordinary law to which persons of her religion and tribe are 
subject would” [not] “constitute a fresh stock of descent if she 
succeeded to the estate on an intestacy,’’ a devise to a stranger 
otherwise valid necessarily excludes the testator’s kindred and 
can only be valid if there are none to be excluded. In truth, the 
invalidity of this devise under the first proviso so destroys it 
that the application to the devise of the third proviso never 
arises. 


On the whole case, in the result, their Lordships are of 
opinion that the decree of the Court of first appeal should 
remain undisturbed, and they will humbly advise His Majesty 
that this appeal therefrom should he disinissed, and with costs. 

Solicitors for appellant: Douglas Grant & Dold. 

Solicitors for respondents: T. L. Wilson & Co. 

eR: Appeal dismissed. 


Reporter’s Note—It may be mentioned that the Oudh Settled Estates 
Act, 1900, has now been replaced by the Oudh Settled Estates Acr (V of 
1917), but ın the present case the Comrfs:amere not concerned with the 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT:—MR. JUSTICE ANANTAKRISHNA AIYAR. 


Vaithilinga Aiyaswami Aiyar .. Appellant®* (PIF.) 
v. 
The District Board of Tanjore repre- 
sented by its President .. Respondent (Defdt.) 


Court Fees Act (VII of 1870), Sch H, Att. 17-B as amem.'ca ly Madras 
A.t V of 1922—Apphcabsity—Madras Estates Land ict, S 112— Sint by ryot 
under—Second Appeal m—Couwt-fee payable on memo of 


In a second appeal preferred by a ryot in a suit filed by him under 
S 112 of the Madras Estates Land Act, held, that the case was one where it 
was not possible to estimate at a money valve the subject-matter in dispute 
within the mecning of Article 17-B of Sch IT of the Court Fees Act 


*S.R, No. 586 of 1929, lóth July, 1929, 
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of 1870, as amended by the Madras Act V of 1922, and that, for purposes 
of Court-fee, the case was, therefore, governed by that Article 


Second Appeal sought to be preferred against the decree - 


of the District Court of West Tanjore in A.S. No. 102 of 1928 
preferred against the decree of the Court of the Sub-Collector 
of Kumbakonam in Summary Suit No. 52 of 1926. 


K. Bhashyam Aiyangar for appellant. 
The Government Pleader for respondent. 


The Court made the following 


Orper.—The question that has been referred to me is, 
what is the amount of Court-fee payable in respect of a Memo- 
randum of Second Appeal preferred by a ryot in a suit filed by 
him under section 112 of the Estates Land Act. Under that 
section, whenever a landholder expresses his intention to avail 
himself of the powers given to him under the Estates Land 
Act to sell the holding, he is bound to give, through the Collec- 
tor, a written notice to the ryot. That section also provides 
that, if he (the ryot) does not pay the amount or file a suit 
within 30 days before the Collector contesting the right of sale, 
the said holding or any part thereof specified in the notice will 
be sold. In this particular case, the ryot contested the land- 
holder’s right to sell his holding under section 112. One of 
the reasons given by the ryot was that there was no proper 


notice. There were other objections also raised by the ryot.- 


The suit was dismissed by oth the Lower Courts. The ryot, 
when he preferred the Second Appeal to this Court, affixed a 
Court-fee stamp of the value of Rs. 10 to the Second Appeal 
Memorandum. The Office took objection to the amount of Court- 
fee that was payable, and as the Taxing Officer felt some doubt 
as to the exact amount of Court-fee payable in respect of the 
Memorandum of Second Appeal, the matter was referred to 
the learned Chief Justice, and under the orders of the Chief 
Justice the matter has been placed before me for adjudication as 
regards the exact amount of Court-fee payable. 


The learned Advocate who appeared for the appellant, Mr. 
K. Bhashyam Aiyangar, contended that the present case is cover- 
ed by clause 17 (b), Schedule II of the Court Fees Act, VII 
of 1870, as amended by the Madras Act V of 1922 


‘‘plaint or memorandum of appeal, where it 13 not possible to estimate at 


a money value the subject-matter in dispute and which ts not otherwise 
provided for . ao n 


Under the notification issued by the Government, No 1245, 
dated the 15th of April, 1926, the Government were pleased 
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‘fto reduce to Rs 15 the fees chargeable under Schedule IL on a memorandum 
of second appeal in a sut of the class mentioned ın Art. 17-B and ınstı- 
tuted in a Revenue Court ’’ 

If this Article were to apply, then the proper Court- 
iee payable in respect of the Memorandum of Second 
Appeal before me would be Rs. 15. On the other hand, 
the learned Government Pleader contends that it could not be 
said that it is not possible to estimate at a money value the 
subject-matter in dispute in the present case (Bunwari Lal v. 
Daya Sunker Misser’) and he pointed out that, though 
under section 5 of the Estates Land Act, in respect of rent due 
to the landholder a charge on the holding is created by the Act, 
that charge is enforceable either by way of suit filed before the 
Revenue Court or by the landholder taking summary proceed- 
ings to realise the rent. If the landholder should elect to pro- 
ceed, as he has done in the present case, by way of sale of the 
holding, then under section 112 the ryot is given the right to 
file a suit before the Collector contesting the right of sale of 
the holding. The question then narrows itself to this: what 
exactly is the meaning to be attached to the expression “where 
it is not possible to estimate at a money value the subject- 
matter in dispute’ in clause 17 (b). In one sense no doubt 
it is possible to estimate, in however unsatisfactory a manner, 
the subject-matter in the present case, because as Pointed out by 
the learned Government Pleader the question may have to be 
decided in this case as to what is the amount of rent payable by 
the ryot to the landholder in respect of which the landholder 
has taken proceedings by way of sale. But at the same time 
it is impossible to shut one’s eyes to the fact that no question 
regarding the amount due might arise in some of the suits filed 
under this provision of law. For example, when the ryot dis- 
putes the landholder’s right on the ground that no legal notice 
had been served upon him under section 112, the question that 
will have to be decided is whether such notice was served on the 
ryot or not. In such a case the liability of the ryot to pay rent, 
whatever it is, remains and it is not disputed that the land- 
holder could, by means of a suit before the Revenue Court, re- 
cover the same by obtaining a decree and proceeding to exe- 
cute the same, or he could start fresh proceedings after giving 
due notice under section 112, if he is otherwise in order. Learned 
Judges have had to consider the exact scope of the clause “it is 
rot possible to estimate at a money value the sul-ject-miatter” 





1, (1909) 13 C.W.N. 815. 
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occurring in old Art. 17 (6) corresponding to the present Art. 
17-B, and difference of opinion necessarily arose having regard 
to the nature of the expression used in that clause. With re- 
ference to a plaint filed under section 77 of the Indian Registra- 
tion Act, Benson and Bhashyam Aiyangar, JJ., held in Pydal 
Nambiar v. Kannan Nambiar’ that the subject-matter was 
manifestly capable of valuation, and the learned Judges direct- 
ed that ad valorem Court-fee should be levied. In the case 
reported in the very next page of the same volume Savarimuthu 
Pillai v. Alagiam Pillai Davies and Moore, JJ., held that it 
was impossible to give any valuation, in the ordinary sense, 
in respect of such suits; and they held that the case came under 
the old Art. 17 (6) corresponding to the present Art. 17-B. 
It is not surprising in this state of circumstances, that the matter 
came before a Full Bench of this High Court, and in Ramu 
Aiyar v. Sankara Aiyar,* the Full Bench, following the decision 
of Garth, C.J., in Jantoo v. Radha Canio Doss,’ held that in 
view of the wording of the Act the proper view would be to 
say that it is not possible to estimate at a money value the 
subject-matter in such suits. 

Another class of cases, which in my view, would also throw 
some light on the meaning of the expression I have now to 
consider, arose in connection with suit for partition by co-tenants 
alleging possession in the plaintiffs and other co-tenants, and 
making the other co-tenants defendants. The question arose 
whether the subject-matter of such plaints could be estimated 
in money value and what was the proper Court-fee to be paid 
in respect of the same. After some difference of opinion it 
was held in Gil v. Varadaraghavayya,® by Wallis, C.J., and 
Sadasiva Aiyar, J., that in the ordinary acceptation of the ex- 
pression such claims were not capable of money valuation with- 
in the meaning of Art. 17. Finally, the Court had to consider 
the meaning of this expression with reference to an appeal pre- 
ferred from a decision passed by the Forest Settlement Officer 
from whose decision under section 10 of the Forest Act an 
appeal lay to the District Judge. The question arose as to 
the exact Court-fee payable in respect of the memorandum of 
appeal presented in such circumstances to the District Judge. 
The High Court held that the Forest Officer could not be said 
to be a Civil Court or a Revenue Court within the first clause 

2, (1901) 12 M.L.J. 87 3 (1902) 12 M.L.J. 88 
4. (1907) I.L.R. 31 M. 89: 17 M.L.J. 573 (F.B). 


5 (1882) I.L.R. 8 C. 515. 
6, (1919) I.L.R. 43 M. 396: 38 M.L.J. 92. 


R—65 
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of Art. 17, and that the proper Article to be applied is the old 
Art. 17 (6), which corresponds to the present Art. 17-B. 
In the case before me, the plaintiffs-ryots raised (among 
others) the question that the notice under section 112 was not 
valid, since it was not signed by the defendant—the landholder 
—but by two others, who it was alleged, had no right to issue 


. such notice; objection was also raised that the notice was not 


properly served. These pleas, though overruled by the Lower 
Courts, have been taken in the memorandum of second appeal 
also. Having regard to the decisions of this Court, where the 
Court had to consider the meaning that has to be attached to the 
expression in question, I think that I should, following the 
reasons adopted by this Court in the three classes of cases men- 
tioned by me, decide that it is not possible to estimate at a money 
value the subject-matter in dispute in the present case. In a 
taxing statute, unless the matter is made reasonably clear, the 
parties are entitled to bring their cases under the less onerous 


. provision of the Act, if there be no other objections in their so do- 


ing: see Sekharan v. Eachara® and Pathuma Umma v. Aliyam- 
makkanath Mosdeen.* But in the present case I am not satisfied 
that the intention of the Act was to bring such a case as the one 
before me within the ad valorem Court-fee provision. No question” 
could arise with reference to plaints filed under section 112, be- 
cause (though in the present case I understand that a Court-fee 
of Re. 1 has been paid on the plaint) under clause 35 of the 
Notification issued by the Government, the Government have 
been pleased to remit the fees chargeable in respect of plaints in 
suits instituted before the Collector under section 112, among 
others, of the Estates Land Act. The question could arise 
only with reference to the Court-fee payable in respect of appeals 
and second appeals; for the reasons I have given above, I have 
come to the conclusion that the present case before me is not 
a case where it is possible to estimate at a money value the 
subject-matter in dispute, and that being so, the present case is 
covered by Art. 17-B of Schedule II to the Act. 

According to the recent notification referred to by me, 
namely Notification No. 1245, dated the 15th of April, 1926, the 
amount of Court-fee payable on second appeals preferred from 
decisions of Revenue Courts is Rs. 15. The appellant has paid - 
a fee of Rs. 10 and he has accordingly to pay the difference of 
Rs. 5. I give three weeks’ time for such payment. 

A.S.V. 





7 (1909) 20 M.L.J. 121 8. (1928) 110 I.C. 752, 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. JUSTICE SUNDARAM CHETTIAR. 


Rallabandi Sobhanadri ; ..  Appellant* (PIf.) 
v. 
Syamala Ramireddi and others .. Respondents (Defts.). 


Ciril Procedure Code (V of 1908), Ss. 10 and 47, O 20, R. 12—Snit 
for specific performance of contract of sale, possession and damages— 
Absence of prayer for future mesne profits—Drrection by the Court in the 
preliminary decree for ascertainment of future meme profits—Fresh swit 
by plamntsf for such mesne profits—Maintainabiity—A pplication for enquiry 
nito future mesne profits directed by decree—If one in execution. 


In a suit for specific performance of a contract of sale by the execution 
of a sale-deed in favour of the plaintiff by the defendants and for recovery 
of possession of the property and also for the recovery of a certain amount 
as damages, there was no specific prayer in the plaint for the awarding of 
future mesne profits and consequently, there was no allegation in the 
written statement traversing the right of the plaintiff to such profits. But 
the Court, however, gave a direction in the preliminary decree for the 
ascertainment of future mesne profits and for the passing of a final decree 
after such ascertainment Without putting in an application in the suit 
for the enquiry into such mesne profits, the plaintiff brought a fresh suit 
for the recovery of such profits. 


Held, that the suit was not barred either by section 10 or section 47 
or any other provision of the Civil Procedure Code. - 


An application under Order 20, Rule 12 of the Civil Procedure Coti 
for an enquiry into mesne profits directed by the decree in a swt 1s not 
an application in execution attractıng the provisions of section 47 and, con- 
sequently, a fresh suit to recover such mesne profits is not barred by 


section 47, 
utr 


Second Appeal against the decree`of the Court of the Prin- 
cipal Subordinate Judge of Kistna at Masulipatam in Appeal 
Suit No. 76 of 1925 (A.S. No. 90 of 1924, Sub-Court, Bez- 
wada) preferred against the decree of the Court of the Dis- 
trict Munsif of Bezwada in O.S. No, 3 of 1922. . 


P. Satyanarayana Rao for appellant. 
P. Somasundaram for respondents. 
The Court delivered the following 


JupGMENT.—This second appeal arises out of a suit brought 
by the plaintiff-appellant for the recovery of a certain sum of 
money on account of mesne profits for faslis 1328 and 1329 
either from defendants 1 and 2 or from defendants 3 and 4. 
In the first Court, the plaintiff got a decree for a less amount 
and he preferred an appeal and the other side put in a memo- 


45.A. No. 1901 of 1925. 14th August, 1929. 





Sobhanadri 
v. 
Ramireddi. 
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randum of objections. The Lower Appellate Court in dismiss- 
ing the appeal and allowing the memorandum of objections, dis- 
missed the plaintiff’s suit on a preliminary ground that it is 
unsustainable. 

In the written statement filed by defendants 1 and 2 they 
took an objection that this suit was barred under section 47, 
Civil Procedure Code, but no issue was framed on that point. 
In the Lower Appellate Court that question was, however, con- 
sidered. The real position in this case is this. In the former 
suit between the same parties, the present plaintiff sued for 
specific performance of a contract of sale by the execution of 
a sale-deed in his favour by the defendants 1 and 2 and for re- 
covery of possession of the property after ejecting defendants 
3 and 4 therefrom and also for the recovery of Rs. 50 as dam- 
ages (vide Ex. A). It appears from this that there was no 
specific prayer in that plaint for the awarding of future mesne 
profits. However, the Court which decided that suit gave direc- 
tion in the decree that subsequent mesne profits should be ascer- 
tairled and embodied in a final decree. Without making an appli- 
cation to that Court in that suit as required by sub-rule (3) of 
Rule 12 of Order 20, Civil Procedure Code, fer an enquiry 
into mesne profits, the plaintiff has filed the present suit for the 
recovery of the same. It is perfectly clear that an application 
under Order 20, Rule 12 for the aforesaid purpose is not an 
application in execution attracting the provision of section 47, 
Civil Procedure Code. This is not a matter that must be decid- 
ed under section 47, Civil Procedure Code, and, therefore, that 
section is clearly no bar to the maintainability of the present 
suit. 


We have next to see whether under the Code there is any 
other bar to the maintainability of this suit The only section 
which seems to be applicable to a case of this kind is section 10. 
Civil Procedure Code. That section enacts that no Court shall 
proceed with the trial of any suit in which the matter in issue 
is also directly and substantially in issue in a previously insti- 
tuted suit between the same parties. We have to see whether 
the issue arising in the present suit was also directly and sub- 
stantially in issue in the former suit. As observed already, in 
the former suit there was not even a prayer in the plaint for 
the award of future mesne profits and consequently there could 
have been no allegation in the written statement traversing the 
right of the plaintiff in respect of future mesne profits. But, 
however, the Court under the wide discretion vested in it by 


LVE] THE MADRAS LAW JOURNAL REPORTS. 517 


Rule 12, Order 20, Civil Procedure Code, chose to give a direc- 


tion in the preliminary decree for the ascertainment of future - 


profits and for the passing of a final decree after such ascertain- 
ment. It is admitted that till now the plaintiff has not put in 
any application in the former suit asking the Court to make an 
enquiry and ascertain the profits. That being so, it seems to 
me extremely doubtful whether the matter now in issue in the 
present suit can be deemed to have been a matter directly and 
substantially in issue in the former suit. According to Rule 1, 
Order 14, Civil Procedure Code, issues arise when a material 
proposition of fact or law is affirmed by the one party and 
denied by the other. If regard be had to this section, it cannot 
be said that till after the filing of the application aforesaid, in 
the former suit, the question in issue in the present suit has also 
become a matter in issue in the former suit. We 
are now at a stage when it cannot be said that this matter has 
also been the matter in issue in the former suit. The mere fact 
that there is a provision in the decree for the ascertainment of 
mesne profits cannot be deemed to be a bar to the present suit 
unless a specific bar is shown to exist under section 10 of the 
Code or under any other provision contained in it. If section 10 
cannot be applied to this case, there is no other provision in the 
Code precluding the plaintiff from filing this suit. 

The suit being maintainable, it is unnecessary to go into 
the other question whether this suit can now be allowed to be 
converted into an application and, if so, whether such an appli- 
cation would be within time or not. I am of opinion that the 
decision of the Lower Appellate Court on this preliminary point 
is wrong. The decree of the Lower Appellate Court is set aside 
and the appeal is remanded to that Court for disposal on the 
inerits. The parties in this second appeal will bear their respect- 
ive costs and the other costs will abide the result of the appeal 
in the Lower Appellate Court. 

(Court-fee paid on the Memorandum of Appeal will be re- 
funded to the appellant.) 


N.S. Appeal allowed and case remanded. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT:—MRk. JUSTICE ODGERS. 
C. Sachidanandam, Agent, Addison & Co., 


Ltd., Madras E .. Petitioner* (Complatnant) 
v. 
V. Sowmya Gopala Aiyangar and another .. Respondents 
(Accused). 


Criminal Procedbwe Code (V of 1898), S. 239-Control of, by Ch XV 7 
of Code—Offences conmnutted oxtiside jurisdiction—Trial of—Jurisdiction 
merely by vrie of S 239 as regards. 


Jurisdiction being the foundation of the charge must be imported or under- 
stood as present in all the subsequent procedure set out in the Criminal 
Procedure Code It therefore clearly governs S. 239 of the Criminal 
Frocedure Code. 


In a case in which the 1st accused was charged with criminal breach of 
trust, the 2nd with ahetment of that offence, and the 3rd with receiving 
the property the subject thercof under section 411, Indian Penal Code, it 
appeared that the abetment and the receiving took place outside the terri- 
torial jurisdiction of the Magistrate, though the breach of trust itself took 
place within his territorial jurisdiction, Jield, therefore, that the Magistrate 
had no jurisdiction to try the second and the third accused in virtue of the 
provisions of section 239 of the Cmminal Procedure Code. 


Bisseswar v. Emperor, (1924) 83 I C. 911 followed , 


Petition under sections 435 and 439 ot the Code of Criminal 
Procedure, 1898, praying the High Court to revise the judgment 
of the Court of the Presidency Magistrate, Egmore, Madras, in 
Calendar Case No. 7233 of 1927. _, 


V. L. Ethtraj for petitioner. 
P. Govinda Menon for The Crown Prosecutor on behalf of 
the Crown. 


C. Narasimhachari for 2nd respondent. 
The Court made the following 


OrpER.—This case raises an interesting point This is a 
petition to revise the order of the learned Third Presidency Magis- 
trate, dated the 3rd November, 1927. There were four accused. 
The first accused was charged with criminal breach of trust by 
obtaining from Messrs. Addison & Co. two motor buses on a 
hire purchase agreement, Ex. B. This man obtained the buses 
from Addison & Co. and signed the hire purchase agreement. 
The second accused also came to Madras with him and signed 
Ex. B and also the lien agreement. Ex. B is dated 23rd Sep- 


*Cr. Rev. Case No. 124 of 1928 2nd May, 1929. 
(Cr.R.P. No. 86 of 1928.) 
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tember, 1924. On the 10th August by Ex. O the buses were 
transferred to the second accused at Madura, the hire purchase 
agreement having terminated on the 27th April, 1925 under its 
conditions, as the first accused did not pay the instalments due. 
On the 25th December, 1925, by Ex. Q, the second accused trans- 
ferred them to the third accused at Madura. The learned Magis- 
trate convicted the first accused, being convinced that he made a 
dishonest disposal of the buses and acquitted the second and 
third accused as he had no jurisdiction to try them. On the 26th 
February I made a reference to the learned Magistrate asking for 
his reasons why he held that there was no jurisdiction to try 
these two persons. He has returned an answer which helps 
neither side, because he says the offence was committed in Cochin, 
which is obviously wrong. Now the question I have to deal 
with is this. The second accused is charged with abetment 
of criminal breach of trust. The third accused is charged with 
receiving under section 411, Indian Penal Code. The question 
is, put very shortly, whether the Magistrate has jurisdiction to 
try the abetment and the receiving, which clearly took place out- 
side his territorial jurisdiction here in Madras. The section 
which allows the Magistrate to try the first accused is S. 181 (2) 
of the Criminal Procedure Code, because the property which is 
the subject of the criminal breach of trust was clearly received by 
him within the territorial jurisdiction of the Magistrate here in 
Madras. ‘There is no abetment in Madras, nor is there any re- 
ceiving in Madras. Mr. V. L. Ethiraj, the learned Counsel for 
the petitioner, relies on section 239, sub-sections (b), (e) and (f) 
which allow certain persons to be tried together and the whole 
question really comes to this: is section 239 which occurs in 
Ch. XIX headed “Of the charge” controlled by or independent 
of the chapter as to “jurisdiction”. Ch. XV, which begins with 
section 177, provides that “every offence shall ordinarily be 
inquired into and tried by a Court within the local limits of whose 
jurisdiction it was committed”. Mr. Ethiraj points out that 
there are no controlling words in the section that it is subject 
to provisions as to jurisdiction. On the other hand, Mr. Nara- 
simhachariar points out that jurisdiction must always be the 
foundation of a charge and must be imported into section 239. 
The trouble is that except one case there is no authority to guide 
one in this matter and it is an extraordinary thing that both the 
learned gentlemen who appear say that they have searched for 
authority and found practically none and if this were not the 
end of the sittings I should be tempted to refer this matter to 
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a Bench. But both sides have asked me to give my own deci- 
sion, and I will do so to the best of my ability. The authority 
against Mr. Ethiraj’s view is expressed in BiSseswar v. Emperor, 
a decision of a Bench of the Calcutta High Court. There I 
think they clearly hold, though Mr. Ethiraj says that it was not 
necessary for the decision, that jurisdiction governs section 239, 
so that unless the matter comes within the territorial jurisdiction 
of the Magistrate in the first instance, he cannot avail himself 
of section 239 to try abetment, for instance, with the principal 
offence. I am doubtful about the matter, I must say. But giving 
the best consideration I can to it and with this expression of 
opinion of the Calcutta High Court, I am inclined to think that 
jurisdiction being the foundation of the charge is to be imported 
or understood as present in all the subsequent procedure set out in 
the Code; and if that is so, it clearly must govern section 239. 
I am therefore of opinion that the learned Magistrate was right 
in acquitting the second and third accused though not for the 
reasons he gives and the Criminal Revision Case must be dismiss- 
ed. Of course nothing that I have said will operate to prevent 
the second and third accused being proceeded against within the 
proper jurisdiction. 

AnS: Vs é Petition dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MnrR. JUSTICE CURGENVEN. 
D. Viraswami Naidu .. Petitioter* (Accused). 


Indian Anns Act (XI of 1878), S 19 (d)—Indian Arms Rules, R. 22 
—Order for a gpm from! a dealer m Bombay—Transportinig done by the 
Bombay deoler under hcense—Purchaser nol owning license—Walure of 
offence committed. 

Where the accused ordered a gun, without a license, from a dealer in 
Bombay ostensibly for an intending purchaser but in fact upon his own 
account, and the transporting was done by the dealer in Bombay and was 
duly covered by license, the accused 1s liable to prosecution, on receipt of the 
gun, for possessing it without a license under R 22 of the Indian Arms Rules, 
but he cannot be prosecuted under S 19 (d) of the Indian Arms Act for 
transporting the gun in contravention of the prohibition under S. 10. 


Petition under sections 435 and 439 of the Code of Criminal 
Procedure, 1898, praying the High Court to revise the judgment 
of the Court of the Session of the Bellary Division in Criminal 





*Cr Rev Case No. 266 of 1929. Ist August, 1929. 
(Cr. R.P. No. 237 of 1929.) 
1, (1924) %8 I.C. 911. 


Lyi] TUE MADRAS LAW JOURNAL REPORTS. 521 


Appeal No. 42 of 1928 preferred against the judgment of the 
Court of the Joint Magistrate of Hospet in C.C. No. 61 of 1927. 

V. K. John for petitioner. 

K. N. Ganapathi for The Public Prosecutor on behalf s 
the Crown. . 

The Court made the following 

Orper.—The petitioner has been convicted under S. 19 (d) 
of the Indian Arms Act of transporting a weapon in contra- 
vention of a regulation or prohibition issued under S. 10 of 
that Act, and the conviction has been upheld on appeal. The 
learned Sessions Judge has set forth the relevant facts in para- 
graph 2 of his judgment and they have not been disputed before 
me. They show that the petitioner ordered a gun from a dealer 
in Bombay ostensibly for an intending purchaser but in fact 
upon his own account and, as the learned Sessions Judge says, 
the only question is whether his act amounts to the offence of 
transporting without a license. 

Rule 24 of the Indian Arms Rules provides for the grant 
of a license, for the transport of arms, ammunition or military 
stores, and the form in which it is granted is Form VII. I 
think it is clear both from the language of that rule and the con- 
tents of the Form that where arms are to be sent from one place 
to another, it is for the consignor and not for the consignee to 
apply for and obtain the license. Sub-rule 1 (a) of Rule 24, 
for instance, requires that where arms are consigned from a 
Presidency Town, the license must be granted by ‘the Commis- 
sioner of Police of that town; and it is evidently the consignor’s 
name and place of business that must appear in columns 1 and 2 
of the license. Further it is laid upon him to mark legibly on 
cach packet an account of its contents (Condition 3) and Condi- 
tion 4 states that the article should be delivered only to a person 
lawfully entitled to receive it. From these circumstances I draw 
the conclusion that the transporting was done by the dealer in 
Bombay and was duly covered by license. Rule 22, which relates 
also to the transport of arms, authorises a licensed dealer to 
transport any reasonable quantity to any person licensed to 
possess such arms.. It appears to me that the petitioner, to comply 
with this provision, should have held a license to possess and if 
he was found to be without one he was liable to prosecution, on 
receipt of the weapon for possessing it without a license, but I 
do not think that the conviction under section 19 (d) can be 
sustained. I accordingly allow the petition and set aside the 
conviction and direct that the petitioner be acquitted and released. 

N.S. Petition allowed, 
R—66 
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PRIVY COUNCIL. 


[On appeal from the High Court of Judicature at Allahabad.] 
PRESENT :—Lorp Carson, LORD ATKIN AND LORD SALVESEN. 


Nuh Ullah Khan and others .. Appellanis* (Defts.) 
v. : 
Mohammad Shafiq Ullah Khan .. Respondent (PIF.). 


Mahomedan Law—Legitinacy—Presumplion from acknowledgment and 
treatunent—A pplicabtlity of, where clildrén proved to be issue of adulterous 
tntercourse—Evidence of legitwnacy—Near relations of parties concerned— 
Evidence of—Value of—Marriage—Adnussion by husband of—Collusive 
Idigation between hun and children of hts claiming io be legitimate sf can 
be relied upon as an. 


Plaintiff-respondent, the son of one E, a Sherwani Pathan, sued the 
appellants for recovery of possession of certain property of the said E. 
Appellants claimed the ownership of the suit property as being the sons of 
E by his second wife, and therefore the step-brothers of the plaintiff. Their 
case” was that they were the children of one Mahmuda Begam, a Sherwani 
Pathan and a daughter of Mansur Khan, who was himself a Sherwani Pathan, 
and that their mother was the lawful wife of E. The plaintiff’s case, on the 
other hand, was thrt the appellants were the sons of E by Musammat Durga, 
a Hindu married woman and the wife of one Cheta Dhobi, who was still alive 
at the time of the births of the appellants respectively. 

The evidence admittedly showed that the connection between fhe appel- 
lants’ mother and E had commenced many years, probably 50 years, before 
the trial, and that ıt continued régularly for about 40 years till the woman’s 
death at E’s house, about four years before the commencement of the action; 
that the appellants were ‘brought up and treated by E as his legitimate sons, 
and that the plaintiff-himself treated them ım every way during his father’s 
life-time as if they were his step-brothers. 

The Appellate Court held, and therc was ample evidence to justify the 
conclusion at which the Appellate Judges arrived, that the appellants were 
uot the legitimate children of E, but were his children by a woman who was 
at the time proved to have been marmed, and that therefore no rules of 
presumption of legitimacy or marnage could avail the appellants. 

Their Lordships affirmed the Appellate Court, which has reversed the 
Sub-Judge. z 

Whatever presumption may be raised from the facts (disclosed by 
the evidence as to treatment and recoguition above sct forth) canuot pre- 
vail agaist the conclusions, if they arc supported by the evidence, that, 
as alleged by the plaintiff, the appellants were the children of a Hindu 
married woman, whose husband was still alive at the time of the births 
of the appellants. 

l{eld, further, that the fact that, in a suit brought by the appellants, 
after the death of their mother, for the recovery from E of a sum of 
Rə. 170, alleged to be dower debt due to their late mother, E confessed 
judgment could uot be treated as an admission by E that appellants’ mother 
was his lawful wife, becausc the insignificant nature of the amount sued 
for and the fact that E allowed himself to be sued showed that the sole 
object of the litigation was to get up evidence of the factum of E’s marriage 
with appellants’ mother. 


*P.C. Appeal No. 114 of 1927, 2ud May, 1929. 
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On an issue as to legitimacy no better class of evidence can he pro- 
duced than that of near relatives of the partres concerned. 


Appeal No. 114 of 1927 from a judgment and decree of the 
High Court, Allahabad (Mears, C.J. and Mookerji, J.), dated 
the 8th June, 1925, under section 10 of the Letters Patent, 
reversing a judgment and decree of the High Court, dated the 
16th of April, 1924, passed by Mr. Justice Sulaiman and con- 
firming the judgment of the same date passed by Mr. Justice 
Kanhaiya Lal, and also reversing a judgment and decree of the 
Court of the First Additional Subordinate Judge of Aligarh, 
dated the 21st April, 1921. 


The principal point for determination on the appeal to the 
Privy Council was whether the defendants-appellants were the 
legitimate sons of one Enayat Ullah Khan. 


The Subordinate Judge decided in favour of the defendants. 
He thought that 


“the mere fact that the defendants’ mother was in the beginning a Hindu 
and wife of a Hindu does not help the plaintiff”? . . . “It is no doubt 
true that the evidence called on defendants’ behalf to show that their 
mother was a daughter of Pathan parents is not very satisfactory 3 
For reasons given above I am of ‘opinion that the defendants’? mother was 
a duly married wife of Enayat Ullah Khan and that the defendants are 
their legitimate sons. And if there is any doubt about the marriage and 
legitimacy the acknowledgments made by Enayat Ullah Khan, by the plain- 
tiff himself and by their near relatives are conclusive”? 


Against the said judgment of the Subordinate Judge, the 
plaintiff appealed to the High Court and his appeal was heard 
by a Bench composed of Sulaiman and Kanhaiya Lal, JJ., who 
on the 16th April, 1924, delivered separate judgments. Mr. 
Justice Sulaiman was of opinion that the appeal should be dis- 
missed, whereas Mr. Justice Kanhaiya Lal thought that the 
appeal should be allowed. In the result the appeal was dis- 
missed in accordance with the provisions of section 98, clause (2) 
of the Code of Civil Procedure, 1908. 


Mr. Justice Kanhaiya Lal observed as follows in the course 
of his judgment: 


‘There is no suggestion that Cheta Dhobi had ever divorced Musam- 
mat Durga or that such a divorce was recognized by custom in the caste 
to which Musammat Durga and Cheta belonged. So long as Cheta was 
alive, no valid marriage or fawful connection could have heen established 
between Enayat Ullah Khan and Musammat Durga, and no children born 
of the latter could, therefore, be deemed to have been born of a lawful 
connection between them. In fact, as pointed out in In the matter of 
Ram Kumari, (1891) ILR. 18 Cal. 264 and Sundari Letant v. Pitambari 
Letani, (1905) I.L.R. 32 Cal 871, no lawful marriage between the wife of 
a Hindu dhohi and a Muhammadan is possible so long as the husband of 
the former is allve. Even if Afusammat Durga had embraced |slam after 
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she had gone into the keeping of Enayat Ullah Khan her marital relations 
with Cheta could not have been absolved till the death of Cheta which 
took place 14 or 15 years ago, ie, till long after the defendants were born. 
2 ‘The evidence of treatment and acknowledgment produced by the 
defendants is of little value, because a person who keeps a mistress and 
has children born of her is not likely to describe his children by her in 
the presence of his sons by his first wife and other relations as illegitimate 
“No presumption of lawful wedlock can arise in the circumstances, be- 
cause the woman was known to have been and did remain the wife of 
Cheta Dhobi when she went into the keeping of Enayat Ullah Khan or 
when the defendants were horn’ The marriage of Mst Durga with Cheta 
can be presumed During the life-time of Cheta, Musammat Durga, his wife, 
could not have heen lawfully married to Enayat Ullah Khan The decree 
for dower obtained hy the defendants against Enayat Ullah Khan after the 
death of their mother was: manifestly collusive. The plaintiff could not 
have been reasonably expected to contest that claim, as no relief was 
claimed against him. The claim was for a small amount and Enayat Ullah 
Khan evidently admitted his liability in order to make it appear that the 
defendants were legitimate and to enable them tq obtain mutation of names 
in’their favour after his death The mancuvre was, however, futile, as 
illegitimate children could not be legitimated in that way In Muhanunnad 
Alla@hdad Khon v Muhammad Ismail Khan, (1888) I L.R. 10 All 289 it 
was held that lawful paternity could not be established by acknowledgment 
where no lawful marnage was possible between the parents of the person 
acknowledged In Syed Habibur Rahman Chowdhury v. Syed Altaf Ali 
Chowdhury, (1921) 19 A L.J. 414 their Lordships of the Privy Council, after 
pointing out the distinction between legitimacy and legitimation, observed — 
‘(No evidence of treatment can be of any avail where the antecedent 
circumstances are known or patent as in this case A person who runs «away 
with the wife of another and has children hy her iaust run the tisk of 
having his children branded as illegitimate.’? 


Against the said judgment and decree of the High Court, 
dated the 16th April, 1924, the plaintiff filed an appeal under 
section 10 of the Letters Patent- This appeal was heard by 
Mears, C.J. and Mookerji, J., who delivered judgment on 8th 
June, 1925. They agreed with the judgment of Kanhaiya Lal, J., 
and held that the defendants were the children of Enayat Ullah 
«Khan by a Hindu woman whom he kept as his mistress, and 
that, therefore, no presumption of legitimacy or marriage could 
arise. They therefore allowed the plaintiff's appeal and passed 
a decree in his favour. . 


The learned Judges, Mears, C.J. and Mookerji, J., in con- 
curring generally with the observations of Kandhaiya Lal, J., 
concluded their judgment as follows:— 


“Tt is only where direct proof of marriage is not available that 
indirect proof of marriage by way of acknowledgment of legiti- 
macy ın favour of a son is allowed to take the place of direct proof of 
marriage Where direct proof is available to establish that marriage wae 
impossible or a marnage would be invalid, no question of presumption of 
marriage on account of an alleged acknowledgment can arise. See Privy 
Council case of Habibur 'Rahmar v. Syed Altaf Ali, (1921) 19 ALJ 414. 
Also Allahdad Khan v. Muhammad Ismail R'han, (1888) IL.R 10 All. 289,” 
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Dunne, K.C. and Wallach for appellants. 
H. R. Abdul Majid for respondent. 


Dunne, K.C., argued that there was no satisfactory evi- 
dence that the appellants’ mother was the wife of Cheta Dhobi. 


Abdul Majid for respondent.—According to the Hindu 
Law, divorce is unknown. It has not been shown in 
this case that Mst. Durga was divorced or that a divorce was 
recognized by custom among the parties. 


[Lord Salveson—You have to rebut the presumption of 
marriage by showing that this lady was the wtfe of a Hindu 
gentleman, who deserted her husband and went to live with 
Enayat Ullah Khan. ] : 

2nd May, 1929. Their Lordships’ judgment was delivered 
by ° . 
Lorp CaArson.—The only point for determination in this 
appeal is whether the defendants-appellants are the legitimate 
sons of one Enayat Ullah Khan. The said Enayat Ullah Khan, 
who was a Sherwani Pathan, died on the 30th April, 1916. The 
plaintiff-respondent is the son of Enayat Ullah Khan, and he 
brought the present action against the appellants to recover pos- 
session of certain property of his father, Enayat Ullah Khan, 
the ownership of which they claimed as being the sons of Enayat 
Ullah Khan by the second wife, and therefore the step-brothers 
of the respondent. 


Whatever may have been the earlier contentions of the 
respondent, the case on the evidence at the trial was that the 
appellants were the sons of Enayat Ullah by Musammat Durga, 
the wife of one Cheta Dhobi, who used to live in the Mauza 
Enayati and who was still alive at the time of the births of the 
appellants respectively. 

The appellants, on the other hand, claimed and made the 
substantive claim that they were the children of one Mahmuda 
Begam, a lady of Sherwani Pathani clan, to which Enayat 
Ullah Khan admittedly belonged, and not a Dhobin, that she 
was the daughter of Mansur Khan, and was the lawful wife 
of Enayat Ullah Khan. : 


The Additional Subordinate Judge of Aligarh, before whom 
the case was first tried, decided in favour of the appellants that 
they were the legitimate sons of Enayat Ullah, holding that the 
appellants’ mother was a duly married wife of Enayat. From 
the judgment and decree of the Additional Subordinate Judge 


PLC. 





Nah Ullah 
Kban 
v. 
Mohammad 
Shafiq Ulah 
Khan. 


Lord Cungo 


P.C, 


Nuh Ullah 
Khan 
v. 
Mohammad 
Shafiq Ullah 
Khan. 





Lord Carson, 


526 THE MADRAS LAW JOURNAL REPORTS. [VoL. 


plaintiff-respondent appealed to the High Court, and his said 
appeal was heard by a Bench composed of Sulaiman and Kan- 
haiya Lal, JJ., who, on the 16th April, 1924, delivered separate 
judgments. The former Judge was'of opinion that the appeal 
should be dismissed, whereas the latter thought that the appeal 
should be allowed;-in the result the appeal was dismissed and 
a decree passed accordingly. 


Against the said judgment and decree of the High Court 
the plaintiff appealed under section 10 of Letters Patent, and by 
a judgment, dated 8th June, 1925, the plaintiff’s (respondent’s) 
appeal was allowed, and a decree was made establishing his title 
to the property, the subject-matter of the action. 


The matter now comes before, the Board on an appeal by 
the appellants-defendants against such decree. 


All the facts.and circumstances of the case have been so 
fully considered from all aspects in the several judgments which 
have been delivered that their Lordships do not think it neces- 
sary to go at any great length into the details of the evidence. 
Their Lordships are of opinion that the judgment appealed from 
is right and that the learned Judges who delivered judgments 
had ample evidence before them to come to the conclusion at 
which they arrived, that the defendants were not the legiti- 
mate children of Enayat Ullah Khan, but were his children by 
a woman who was at the time proved to have been married, and 
that therefore no rules of presumption of legitimacy or marriage 
could avail the defendants. 


It must be conceded upon the evidence, and indeed none of 
the Judges who have tried the case have found otherwise, that 
the connection between the defendants’ mother and Enayat had 
commenced many years, probably fifty years, before the trial, 
and that it continued regularly for about forty years till the 
woman’s death at Enayat Ullah Khan’s house, about four years 
before the commencement of the action; that the defendants were 
brought up and treated by Enayat Ullah Khan as his legitimate 
sons, and that the correspondence produced shows that the 
plaintiff-respondent himself treated them in every way during 
his father’s lifetime as if they were his step-brothers. It was 
certainly not an unreasonable finding by the Subordinate Judge 
that this fact raised a very strong presumption in favour of the 
marriage of defendants’ mother and Enayat Ullah Khan, or, to 
use his own words, “a semblance of marriage.” Their Lord- 
ships are of opinion that the Subordinate Judge was sq im- 
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pressed by this branch of the case that he failed to give full 
weight to the evidence of the substantive case proved upon 
behalf of the respondent. They agree with the appellate tri- 
bunal that whatever presumption may be raised from these 
facts cannot prevail against the conclusions, if they are supported 
by the evidence, that, as alleged by the respondent, the defend- 
ants were the children of Musammat Durga, a wife of one 
Cheta, and were not, as had been alleged by the defendants, the 
children of Mahmuda Begam, a Sherwani Pathan and a daugh- 
ter of Mansur Khan, who was himself a Sherwani Pathan. It 
is in the contrast of the evidence supporting their inconsistent 
cases that it appears to their Lordships that the Subordinate 
Judge failed to realise the strength of the respondent’s and the 
weakness of the appellants’ cases respectively. 


Without going through the evidence in detail it is ee 
by five close relations of Enayat Ullah Khan, including the res- 
pondent, that the defendants were the children of Musammat 
Durga, the wife of Cheta Dhobi, that their mother was a Dhobin 
by caste and not the daughter of Mansur Khan. One of these 
witnesses was a brother of Enayat Ullah Khan, another was 
his sister, a lady of 80 years of age, and another a sister some 
60 years of age. Then there was a daughter of Enayat Ullah 
Khan’s brother and her husband. Their Lordships agree with 
the appellate court in thinking that the Subordinate Judge was 
in error in rejecting too lightly the evidence of these witnesses 
on the ground that they were not independent and impartial, 
as it is impossible to see what better class of evidence in such 
a case as the present can be produced than by near relatives of 
the parties concerned. It is difficult to see why, if the story 
of the defendants was true, these rélations would have any 
reason whatsoever to have any particular bias for the plaintiff 
in preference to the defendants, as they would be equally related 
to both of the partics, and certainly until the bringing of this 
action there seems to be no evidence of any hostility or un- 
friendliness between the parties. ‘There is also other evidence 
of caste people and old residents of the village of Enayat itself, 
not connected with the family, who have come forward to 
support the plaintiff’s case. 


Now, in addition, there is the evidence of Baldewa, which 
is of the greatest importance, and, of course, if true, is conclu- 
sive of the plaintiff’s case. He has sworn that he was a son 
of Cheta and that his mother was Musammat Durga, that she 
becaine the mistress of Enayat Ullah Khan, and that after that 
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Cheta kept a woman in his keeping, who gave birth to two sons, 

c., Puran and Gobardhan, both of whom he alleged are living. 
There is nothing whatever proved against Baldewa, and he was 
admittedly the son of Cheta, and as Cheta only died about 15 
years ago, and the two sons alleged to have been born, Puran 
and Gobardhan, are still said to be alive, it is impossible to 
conceive that, if he was making definitely false statements, it 
would not have been possible to produce evidence to show that 
his allegations were inventions, and who the wife of Cheta was. 
As the High Court has said, 

‘(There 1s no reason why Baldewa should try to throw discredit on 
his mother, Musammat Durga, or involve his own family into disgrace 
1f she had not actually left the protection of Cheta aud gone to lye with 
Enayat Ullah Khan ’’ 

It is to be observed that the Subordinate Judge, while 
describing Baldewa as the plaintiffs most important witness, 
gives no reason or makes no suggestion as to why he should not 
be considered ‘a truthful witness. 


If, therefore, the evidence put forward on behalf of the 
respondent is to be disbelieved, it follows that there was a deli- 
berate conspiracy to make a false case and to suborn perjury with- 
out any reasonable or adequate suggestion as to why such 
a conspiracy should have been entered into. On the other 
hand, when the substantive case put forward on behalf of the 
appellants, viz., that the appellants’ mother was Musammat Mah- 
muda Begam, a Sherwani Pathan and not a Dhobin, that her 
father was Mansur Khan, a Sherwani by caste, and that wit- 
nesses called for the appellants were present at the marriage, 
their Lordships feel no doubt that the High Court were entirely 
justified in disbelieving the evidence produced. Indeed, it is 
not clear how -far, if at all, either the Subordinate Judge or the 
learned Judge of the High Court who supported him, relied 
upon this branch of the case put forward on behalf of the appel- 
lants, and the same learned Judge stated that he was prepared 
to admit that the defendants’ mother did not belong to the 
brotherhood of Enayat Ullah Khan. PES, as the appellate 
court has pointed out, 


‘af "Mansur Khan migrated to the village of Enayati, to which the 
parties belong, he must have had some means of subsistence, and, like 
most of the residents of the villages, must have been a cultivator This 
would leave some trace of his existence in the village records; but no 
such trace was available ’’ 


One other fact was relied upon by the appellants. It ap- 
pears that, on the death of Musammat Durga, a suit was brought 
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for recovery of Rs. 170 by the appellants against their father 
Enayat for the recovery of the dower debt alleged to be due 
to their late mother. Enayat confessed judgment in the suit, 
and this fact was claimed as an admission by Enayat of the 
fact that Musammat Durga was his lawful wife. All the Judges 
of the High Court have found that this suit was a collusive one, 
and having regard to the insignificant amount and the fact 
that Enayat allowed himself to be sued and a judgment obtain- 
ed, it cannot be doubted ‘that the sole object of the litigation was 
to have a record which could be put forward as supporting the 
factum of Enayat’s marriage with Musammat Durga. 

Contrasting, therefore, the evidence put forward in sup- 
port of the affirmative cases made by the respondent and the 
appellants respectively, their Lordships can find no reason for 
differing from the reasoning and conclusion arrived at and 
set forth in the judgment of the High Court of thé 8th June, 
1925, and they will accordingly advise His Majesty that this 
appeal should be dismissed with costs. 

Solicitor for appellants: H. S. L. Polak.  - - ! 

Solicitors for respondent: Francis & Harker, 


K.J.R. i , oo Appeal “dismissed. 


‘PRIVY COUNCIL. © © 7. 
[On appeal from the High Court of Judicature at Rangoon] 
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L, who was indebted to the appellant, gave him a document dated 
2nd August, 1923, which ran as follows: ‘‘I confirm that we owe yoi 
nearly half a lakh of rupees, I shall convey you my properiy knowh as 
‘Mount Pleasant’ as agreed by me to liquidate the amounl as soon as 
I feel a little better.”? The title-deeds of the property were not handed 
over and uo question of security, charge or lien -on that ground arose 


After L’s death, his widow executed a registered deed'in favour of. 
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Rs 15,000 and the appellant accepted the said transfer as “ın part satis- 
faction of’’ the debt i respect of which the document of 2nd August, 
1923, was given, and credited the sum of Rs. 15,000 towards that debt 

On a question arising as to whether the appellant was entitled to (1) a 
specific performance, on the footing that the document of 2nd August, 
1923, created an obligation to grant an out and out transfer liquidating the 
amount due in the sense of compiete extinguishment of any existing debt, 
or (2) an equitable charge upon the property ‘‘Mount Pleasant’’ to which 
the document of 2nd August, 1923 related, 

Held, that the acceptance by the appellant of a property valued at 
Its. 15,000 in part satisfaction of the obligation of 2nd August, 1923 and in 
part payment of the sum “due to him, and his crediting that part payment 
accordingly were a bar fo bis claim for a decree for specific performance 
of the contract by conveyance of the property, and 

(2) that the document of 2nd August, 1923, was onc which created a 
right, title or imterest ever immovcable property within the meaning of 
S. 17 of the Registration Act, that it was compulsorily registrable, and 
that, as it was not registered, no charge could be created by it. 


Appeal No. 65 of 1928 from the judgment and decree, both 
dated the 20th April, 1926, of the High Court of Judicature at 
Rangoon on its Appellate Side (Rutledge, C.J. and Maung Ba, 
J.), setting aside a decree, dated the 8th May, 1925, of the same 
High Court in its Original Jurisdiction (Maung Gyi, J.). 

For the-purposes of the present report the material facts 
of the case are sct out sufficiently in their Lordships’ judgment. 


The main question for determination on the appeal to the 
Privy Council was whether the appellant, a creditor of the 
estate of a deceased: insolvent, was entitled to have his debt 
charged on the itmmoveable property of the said insolvent. 
The Trial Court decided in the affirmative. The Court of 
Appeal reversed the decision and held that the appellant could 
not claim a charge.. 


The learned Judges of the Court of Appeal, in allowing the 
appeal, made the following observations in their judgment: 


‘The law seems to be simple enough. In section 54 of the Transfer 
of Property Act it 1s laid down that a contract for the sale of immove- 
able property is a contract that a sale of such property shall take place on 
terms between the parties, and that such a contract docs not of itself create 
any interest in or charge on such property We may point out that this 
law is a distinct departure from the Enghsh Law under which the pur- 
chaser by virtue of the contract of sale becomes in cquity the owner of 
the property from the date of the contract So this principle of English 
Law-has no application to places where the Transfer of Property Act 15 imn 
force. [Manng Shwe Goh y Maung Inn, (1916) L.R. 44 LA. 15: 
I.L.R. 44 Cal. 542: 32 M.L.J. 6 (P.C).]} The other point we 
hare to consider 1s whether Khoo Sain Ban can claim any benefit 
under clause 6 (4).of section 55. Under that clause a buyer 1s entitled unless 
he has improperly declined to accept delivery of the property to a charge on 
the property as against the seller and all persons claiming under lim With 
potice of the payment to the extent of the seller’s iterest in the property 
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for the amount of any purchase-money properly paid by the buyer in antici- 
pation of the delivery and for interest on such amount. What do we 
find here? The first contract was to convey the property in satisfaction of 
debts amounting to nearly half a lakh. But subsequently another small piece 
was accepted valued at Rs. 15,000 in part payment of the debts. The learn- 
ed Judge held and we agree with him that that contract no longer existed, 
In the absence of a contract for sale we fail to see how any of the rights 
and habılities of buyer and seller under section 55 can be enforced. lor 
the above reasons the learned Judge was wrong in declaring a charge in 
respect of the balance of debt on the suit property ’’ 


Lowndes, K.C. and Kenelm Preedy for appellant. 

Dunne, K.C. and S. Hyam for respondents. 

Lowndas, K.C.—The appellant was entitled to specific per- 
formance or in any event to a charge as held by the Trial Court. 

Dunne, K.C., for respondents——The document created no 
legal charge on the property in question. Referred to S. 17 of 
the Indian Registration Act and the “Explanation” added by 
Act XI of 1927 as regards an agreement for sale. 

[Lord Tomkn.—The recital of payment of the earnest 
money, etc., qua recital may not require registration, but there 
may be something else, which may bring it within the scope 
of the section. ] 

Referred to Lord Dunedin’s judgment in Dayal Singh y. 
Indar Singh’ and to the “Explanation” since enacted in section 17 
of the Registration Act. 

The intention of the Legislature in enacting the new Ex- 
planation was that a party shall not be deprived of the right to 
obtain specific performance, although the document created a 
charge. The document in the present case was not a contract of 
sale within the “Explanation. N 

Loumdes, K.C., in reply.—What we have sued for is, spe- 
cific performance of the document, asserting that it is an agree- 
ment of sale. Supposing your Lordships hold it is not an agree- 
ment of sale, but an agreement to liquidate the debt out of the 
property, it amounts to an agreement to mortgage, and why 
should the appellant not have a decree for specific performance 
of the agreement of mortgage? 


[Lord Tomlin—Does it require registration ?] 

No: an agreement of mortgage never requires registration. 

[Lord Tomltn.—Does not an agreement of mortgage create 
a charge and so require registration?] 


[Sir Lancelot Sanderson referred to S. 17 of the Indian 
Registration Act.] 


1. (1926) L.R, 53 I.A. 214: 51 M.L.J. 788 (P.C). 
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The question is, does the document here create, in itself, 
an interest in immoveable property. 

[Lord Tonin.—In English Law, it is clear that the docu- 
ment would create an equitable charge. Is the law in India 
different ?] 

[Sir Lancelot Sanderson.—Section 17 (2) (5) of the Re- 
gistration Act may possibly take it out of the statute. | a 

We have purely a statutory right in India. 

[Lord Tomlin.—With regard to contract of sale, there is 
now an express provision made by the new Act of 1927, but no 
similar provision is enacted in regard to an agreement to mort- 
gage. | 

[Lord Shaw.—What is your position? Do you ask for 
specific performance of contract of sale or contract of mort- 
gage?] 

I submit that it is the agreement of sale of which we claim 
specific performance. That has been our case throughout. 

[Lord Shaw, after referring to the plaint, observed —You 
are asking for a declaration of charge and not for specific per- 
formance of any agreement to sell. In the plaint you do not 
refer to it as an agreement of sale. In your very first prayer, 
you ask for a declaration of charge. ] 

We are anxious to have specific performance of the agree- 
ment to sell. 

` Referred to Dayal Singh's case,’ which held that an agree- 
ment of sale required registration. That was a very unfortunate 
decision, because it was an appeal from the Punjab, and it was 
erroneously assumed that the Transfer of Property Act applied. 

[Sir Lancelot Sanderson.—The appeal was argued ex parte 
and the learned counsel was not aware that the Act was not 
in force in the Punjab. ] 

To meet the difficulty created by Dayal Singh’s case, Act 
XI of 1927 was passed. The new Explanation says that 
“the document shall not be deemed to require or ever to have 
required registration.” 

. [Lord Tomlin —The effect of the new Act is to wipe off that 
Privy Council judgment. ] 

Section 55 (6) (b), Transfer of Property Act, gives the 
buyer a charge, and the Act of 1927 lays down that the docu- 
ment, though it creates a charge, does not require registration. 








1. (1926) L.R. 53 I.A. 214: 51 M.L.J. 788 (P.C). - 
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I submit that if your Lordships hold that the document in the 
present case does confer a charge, then according to the Act 
of 1927 such a document never did require registration. The 
“Explanation” says that when a document is nothing but an 
agreement to convey and recites that the whole or part of the 
purchase money has been paid in advance, that document shall 
not require registration. The fact that section 55 (6) (b) 
operates to give the buyer a charge, will not render the docu- 
ment compulsorily registrable. 


11th March, 1929. Their Lordships’ judgment was deli- 
vered by 


Lord SHAW.—This is an appeal from a decree of the High 
Court at Rangoon made in its Appellate Jurisdiction on the 
20th April, 1926. It reversed a decree of the same Court made 
in its Original Civil Jurisdiction on the 8th May, 1925. In the 
case for the appellant the point to be decided is thus stated 
“The principal question in this appeal is whether the appellant 
is entitled to a charge upon certain property in Rangoon known 
as ‘Mount Pleasant’ as was found by the Trial Court or only 
to a money decree as held by the Court of Appeal.” 


It is unnecessary to repeat the facts of the case antecedent 
to the 2nd August, 1923. They are stated with sufficient par- 
ticularity in the cases for the parties and in the judgments of 
the Courts below. 


One Lim Chin Tsong, a Chinese resident in Burma, had 
acquired in 1909 a small plot of land of 1.871 acres in extent, 
part of “The Golden Valley Estate” in the district of Rangoon. 
Tn 1919 he also purchased two other properties, one of which 
was a house and land known as “Mount Pleasant”—the subject- 
matter of the present suit. Lim Chin died on the 2nd November, 
1923. There had been a variety of business transactions be- 
tween him and the appellant Khoo Sain Ban. 


Some months before his death in November, namely on 
the 2nd August, 1923, Lim Soon Hean & Co., being the firm of 
which Lim Chin was the sole partner, gave to the appellant the 
document :— 


Rangoon, 2nd August, 1923. 
Drar Sam BAN, 


I confirm that we owe you nearly half a lakh of rupees, I shall convey 
you my property known as “Mount Pleasant’? as agreed by me to liquidate 
the amount as soon as I feel a litle better 

e (Sd) Liy Soon Hean & Co 
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The argument before the Board had reference to the proper 
construction of that instrument. 

In 1924 his widow, the respondent No. 1, obtained letters of 
administration, and she executed in April of that year a registered 
deed in favour of the appellant transferring to him the first small 
plot of land mentioned, and the appellant Sain Ban accepted the 
said transfer as “in part satisfaction of” his debt which was stated 
to be Rs, 52,734. The price of the plot was Rs. 15,000, leaving 
a balance of Rs. 37,734 still due. In June, 1924, the estate was 
placed for administration in insolvency and the respondent No. 2 
Was appointed official assignee. 

In September the appellant filed a claim as a creditor on the 
estate as per an account which included two sums of Rs. 1,000 
and Rs. 2,800 said to have been advanced to respondent No. 1 
after her husband’s death. In that account the Rs. 15,000—the 
value of the small property transferred—is clearly credited and 
the final balance of Rs. 43,533 is followed by this statement :— 

‘This amount is covered by property known as Mount Pleasant with 
792 acres freehold in ‘Golden Valley’ ’* 

It is accordingly fairly plain that the appellant and his 
advisers viewed the transaction to be presently noted, as secur- 
ity, or.cover for, or charge, upon “Mount Pleasant.” The view, 
however, pressed upon the Board was of a more radical 
character, vtis., that the document fell to be construed as a still 
existent agreement for sale of which specific performance may 
he demanded at law. 


The second “reason’’ for the appellant is:— 


“‘The appellant was entitled to specific performance or in any event to a 
charge as held by the Trial Court.”’ 


By specific performance can only be meant a performance 
of this obligation, “I shall convey you my property known as 
‘Mount Pleasant’.’’ As has been shown subsequent to the exe- 
cution of that document the appellant had accepted a property 
valued at Rs. 15,000 in part satisfaction of the obligation of 
2nd August and in part payment of the sum due to him, and 
had in fact credited that part payment accordingly. To grant 
specific performance would accordingly be to vest the property 
fully‘in the appellant in respect of an obligation which had been 
in considerable part extinguished According to one argument 
laid before the Board the appellant would have been permitted 
to realise the property and he would then stand in the position 
of a debtor to the estate of the vendor should more be obtain- 
ed than was necessary to cover the remanent balance. 
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In the opinion of their Lordships, looking to the facts oi 
the transaction, specific performance of the obligation cannot be 
given or worked out on any such principle. On the general 
point of construction of the document taken as a whole there 
are two views. It may be argued for as an obligation to grant an 
out and out transfer, liquidating the amount due in the sense 
that no debt remained between the parties, the property having 
been given and accepted in complete liquidation, that is to say 
in the sense of complete extinguishment of any existing debt. 
Difficulties might have arisen as to this construction and as to 
its possible application to a position of affairs in regard to a 
property in respect of which Rs. 15,000 had been accepted in 
part satisfaction for the debt for which the land had been (as 
alleged) agreed to be sold. Their Lordships are of opinion that 
in the circumstances a decree for specific performance of the 
contract by conveyance of the property cannot be granted, and 
that the judgment of both of the Courts below on that topic is 
right. 


The other view, however, is that, granted the payment of 
Rs. 15,000 as stated, the document as it stands provides suffi- 
cient grounds for an equitable charge upon the property, to the 
effect of enabling the appellant to rank as a secured creditor (he 
is of course an ordinary creditor) upon the estate of the grantor, 
now in liquidation. The first Court thought that it did: the 
High Court thought that it did not, upon reference to sections 54 
and 55 (6) of the Transfer of Property Act. Their conclusion 
was that “in the absence of a contract of sale we fail to see how 
any of the rights and liabilities of buyer and seller under section 
55 can be enforced.” 


The Board agrees with the result reached by the High Court, 
but thinks that the case can and ought to be disposed of in accord- 
ance with certain statutory provisions of the Indian Law, to 
which the attention of the Court below may not have been called. 


It must be remembered that the title deeds of the property 
were not handed over and no question of security, charge or lien 
on that ground arose. The claim of the appellant arises solely 
upon the document, and is of the nature of an equitable charge. 
Such a charge can only found a claim in law if the provisions of 
section 17 of the Registration Act, 1908, are complied with. The 
provision is as follows :— 


tagy (1) The following documents shall be registered. nass (b) 
other non-testanyentary instruments which pumiport or operate to create, 
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declare, assign, limit or extinguish, whether in present or m future, any 
right, title or interest, whether vested or contingent of the value of one 
hundred rupees and upwards, to o1 in immoveable property.’’ 

It is plain that the document founded upon this record 
is one alleged to create a right, title or interest over immioveable 
property. Such a document, it is declared “shall be registered.” 

Further by section 49 it is provided as follows:— 

“No document required by section 17 to be registered shall— 

“ (a) affect any immoveable property comprised therein, or 
“(b) confer any power to adopt, or 
f(c) be received as evidence of any transaction affecting such 


property or confermng such power, 
unless it has been registered ’’- 


These sections were applied in Dayal Singh v. Indar Singh * 
with a reference to the antecedent legislation and the provi- 
sions of the Registration Act were, of course, given effect to. 

In the result accordingly, their Lordships are of opinion 
that the document was compulsorily registrable, that it was not 
registered, and that no charge can accordingly be created by 
it. It is unnecessary to proceed to the further general ground 
referred to in the judgment of the High Court. 

Their Lordships will humbly advise His Majesty that the 
appeal fails with costs against the appellant. 

Solicitors for appellant: Stoneham & Sons, 

Solicitors for respondents: Barrow, Rogers & Nevill. 

KJ.R Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT:—MR. JusTICE WALLER AND MR. JUSTICE 

KRISHNAN PANDALAI, x 

Sir Gulam Muhammad Ali Sahib Bahadur 


Khan Bahadur, G.C.1.£., Prince of Arcot .. Appelani* 
v. 
The Corporation of Madras .. Respondent. 


Madras City Muntcipal Act (IV of 1919), S 111, Expl 2-Pension 
m—Meanwg of—Political pension, if included—Piuice of Arcot—Allow- 
ance paid by Government to, if a “ pension’? within Explanation—S. 113 
and Rule 8 of Taxation Rules—Profession tax—Liabihty for—Condition 
precedent to—Backward assessiveris—Power of Corporation as regards— 
Assessment backwards for six years—Validsty—Reference to High Court 
under Rule 17 of Taxation Rwdes—Matler nol referred to affected by opinion 





*Referred Case No 3 of 1928 19th March, 1929. 
1. (1926) L.R. 53 I.A. 214: 51 AL.L.J. 738 CP.C). 
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of Court on malter referred to—Power of High Couri—Rule 18 of Taxation 
Rules—Statute—Inlerpretation of—Hardship or wiconvenicncce—Considera- 
lions of—Propriety—Taxing Statute—Interpreiation of 


The periodical payments made by the Government to the Prince of Arcot 
are equivalent to the receipt by him of a ‘‘pension’’ within the meaning of 
Explanation 2 to section 111 of the Madras City Municipal Act. The 
allowance made to him is a political pension 


The word ‘‘peusion’’ ıs used in the Explanation generally and with- 
out any qualification It should not therefore be lmuited to allowances 
drawn by retired holders of appointments in consideration of past services, 
and must be held to cover political pensions, as well as pensions in the 
ordinary sense of the word 


The Jiability to pay profession tax anses, under the Madras City 
Municipal Act, only after assessment under Rule 8 of the Taxation Rules. 
The tax said to be ‘‘duc’’ in S 113 of the Act is that to which the assessee 
has been first assessed under the powers conferred by Rule 8 The notice 
under S. 113 of the Act 1s the imtial and essential step in the process of 
final determination of the tax according to the provisions for the revision 
of the assessment 


The power of assessment conferred by Rule 8 of the Taxation Rules 
to be properly exercised must be exercised within the half-year to which 
the assessment relates; and it is not open to the Corporation to assess a 
person to profession tax at any future time within six years after the ex- 
piration of the half-year for which the assessment is made. 

Ou a case stated under Rule 17 of the Taxation Rules of the Madras 
City Municipal Act, 1f the opinion of the High Court on the matter refer- 
ted to affects another matter which has been left out from the reference, 
IL is competent to the High Court under Rule 18 of the Taxation Rules to 
pass such order as it thinks fit 


Statutes which impose pecumary burdeus on subjects must, lu a case 
uf reasonable doubt, receive the construction which 1s most beneficial to the 


subject. 

Case stated under Rule 17 of the Taxation Rules of the 
Madras City Municipal Act, 1919, by the Chief Judge, Court 
of Small Causes, Madras, for the decision of the High Court 
on certain questions of law which arise in Municipal Taxation 
Appeal No. 4 of 1927 on the file of the Court of Small Causes 
at Madras. . 


T. Ranyachariar and M. Subbaroya Aiyar for appellant. 
S. Rangaswann Aiyangar for respondent. 
The Court delivered the following 


JUDGMENT.—The questions referred to us under Rule 17 
of the Taxation Rules of the Madras Ci@ Municipal Act of 
1919 are three in number: 


(1) Whether the payments made by the Government 
to the Prince of Arcot are in the nature of pension and he is 
therefore a person in receipt of a pension within the meaning 
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of Explanation 2 to section 111 of the City Municipal Act, 
1919? 

(2) Does the hability of any person to pay profession 
tax for any half-year arise immediately on the expiry of the 
sixty days mentioned in section 113, or does it arise only upon 
his being assessed by the Commissioner for that half-year under 
Rule 8 of the Taxation Rules and served with notice of such 
assessment ? 

(3) Is the assessment to profession tax of the Prince ot- 
Arcot under Rule 8 of the Taxation Rules and section 113 of 
the City Municipal Act made on the 5th of September, 1926 
invalid for the ten half-years commencing from the second half- 
year of 1920-21? 


The first question is whether the periodical payments made 
by the Government to the Prince of Arcot are equivalent to receipt 
by him of a “pension” within the meaning of Explanation 2 
to section 111 of the Madras City Municipal Act. The material 
part of that section runs as follows: 


“Every person not lable for companies’ tax, who, within the 
City and for the period prescnbed in section 113, exercises a profession, 
art, trade or calling or holds any appointment, public or private, bnuging 
him within one or more of the classes of persons specificd in the taxation 
rules ın Sch 1V shall pay by way of license-fce and m addition to any 
other license-fee that may be leviable under this Act a tax as determined 
under the said rulcs,’’ 


The~ intention nf tha section seem nalane annugh pany 


nicviriwii YR eun eave vuar: vavae TUY Ugo 4 


person engaged in the active pursuit of a profession, art, trade- 
or calling or holding any appointment, is liable to pay profession 
tax, if the income-he enjoys therefrom brings him within any 
of the clauses specified in the schedule. If and when he retires 
lic ceases to be liable. So far, however, as the holders of appoint- 
ments are concerned, Explanation 2 provides that a person in 
receipt of a pension paid from any source shall be deemed to` 
be a person holding an appointment within the meaning of the 
section. In other words, persons who have once held appoint- 
ments are deemed to hold them for ever, while retired mer- 
chants, bankers, doctors and lawyers living on their invested 
ftinds seem to escape. Section 93 of the District Municipali- 
ties Act draws all classes in and makes, as it should, a distinc- 
tion between holding an appointment and enjoying a pension. 
The learned Chief Judge has gone at length into the history of 
the negotiations between the Government and the Nawab of the 
Carnatic, which culminated in the agreement of 1867 by which 
the allowance now in question was fixed. It is not necessary 
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for us to do more than to refer to Ex. D, the final letter of 
the Chief Secretary to the Government of Madras, recording 
the agreement. The allowance is therein described as “settled 
on the title,” “for the support of the title” and “attached to the 
title.” Mr. Rangachariar relies on these expressions as show- 
ing that the allowance is no more than an appanage to the title 
and is not a pension properly so called. Periodical payments 
made by the State for the support of a title conferred by it 
certainly come within the definition of “pension.” One of the 


definitions of the word in the Oxford Dictionary is “a regular | 


payment to persons of rank . . . . to enable them to main- 
tain their state.” That definition covers the present case exact- 
ly. From another point of view, it is equally clear that the 
allowance is a pension. The consideration for it was the sur- 
render by the Prince of certain rights. Webster’s Dictionary 
gives, as one of the definitions of “pension,’’ “a stated allow- 
ance or stipend made in consideration . . . . of the surrender 
of rights” Several decisions have been cited before us, where- 
in it was held that certain allowances paid by Government were 
political pensions. We think it unnecessary to refer to them. 
It seems to us perfectly clear that the allowance in question is 
a political pension. Mr. Rangachariar contends that the word 
“pension” in Explanation 2 should be limited to allowances 
drawn by retired holders of appointments in consideration of 
past services. The word is not defined in the Act, but we see 
no reason so to limit its application. It is used generally and 
without any qualification and must be held to cover political 
pensions as well as pensions in the ordinary sense. The first 
question is answered in the affirmative. 

The second and third questions referred may be disposed of 
together. They raise the question whether the assessment of 
the appellant made on 15th September, 1926, for ten half-years 
commencing from the second half-year of 1920-21 and pur- 
porting to be made under Rule 8 of the Taxation Rules and 
section 113 of the City Municipal Act was valid. 


The appellant was on 15th September, 1926, i.e, within 
the first half-year of 1926-27, assessed to profession tax for that 
half-year and eleven previous half-years, or six vears in all. 
The reference relates only to the first ten half-years of the above 
period apparently because the appellant did not question the 
opinion of the learned Chief Judge of the Small Cause Court 
who heard this matter that it was competent to the respondent 
to assess the appellant for the half-year in which the assess- 


Si Gulam 
Muhammad 
Alı Salub 

Bahadui 


uw 
Corporation 
ot Madias, 


Sir Golam 
Mubammad 
Ali Sahib 
Bahadur 
v 


Corporation 
of Madıas, 


540 THE MADRAS LAW JOURNAL REPORTS. [ voL. 


ment took place and for one previous half-year, or a period 
of a year in all. It is not disputed that the respondent was ` 
authorised, if the appellant was otherwise liable to profession 
tax, to assess him for the half-year in which the assessment 
was made. 

The dispute was about the eleven previous half-years and 
though the reference expressly relates to the first ten of those 
half-years, if the opinion of this Court in the matter referred 
affects the assessment for the eleventh half-year which has 
been left out from the referente, it is competent to this Court 
under Rule 18 of the Taxation Rules to pass such order as it 
thinks fit. ~ 

The argument for the respondent Corporation is firstly, that 
profession tax becomes due and owing as soon as the minimum 
period of sixty days required by section 113 has expired even 
without anything done on the part of the Corporation to assess 
it and inform the assessee of the amount payable and secondly, 
that even if the tax becomes due and owing only after assess- 
ment and intimation of the same to the assessee, it is open to 
the Corporation to assess a’person to the tax at any future time 
within six years after the expiration of the half-year for which 
the assessment is made. 


We think that these contentions cannot be upheld. In the 
first place the profession tax becomes due and owing not merely 
by the exercise of the profession, art, trade or calling during 
the period required by section 113, but by the assessment to the 
tax based upon such exercise. Reliance is placed on the words 
in that section that “if the tax due in respect of the half-year 
is not paid, the Commissioner -shall cause a notice to be served 
on such person.’’ But this section must be read with other 
provisions of the Act By section 138 the rules and tables 
embodied in Sch IV shall be read as part of Chap. V in which 
the sections relating to profession tax and other taxes occur. 
By section 111 profession tax is imposed upon persons who fall 
“within one or more of the classes of persons specified in the 
taxation rules in Schedule IV” and the amount payable is 
“a tax as determined under the said rules.” Rule 8 of Sch. IV 
provides that persons shall be assessed by the Commissioner to 
the profession tax under one of the nine classes therein speci- 
fied on a scale to be determined within certain limits by the 
Corporation from time to time. By Rule 9, the Commissioner 
is authorised in the case of persons not drawing a'fixed salary 
to determine the class in which a person falls of certain general 
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considerations but without calling for accounts from the assessee. 
Rule 12 gives an assessee to profession tax who is dissatisfied 
with the assessment by the Commissioner the right to apply to 
him for revision, provided the application is delivered to the 
Municipal Office within 15 days from the date of the service of 
the notice under section 113. This indicates clearly that the tax 
said to be “due” in section 113 is that to which the assessee has 
been first assessed under the powers conferred by Rule 8. Tt 
also shows that the notice under section 113 is the initial and 
essential step in the process of final determination of the tax 
according to the provisions for revision of the assessment; for 
until that notice is served and for 15 days thereafter the right 
of claiming revision is preserved. That notice has another 
importance because under Rule 22 the tax demanded may be 
distrained if it is unpaid for 15 days and the omission is 
not satisfactorily explained. Rule 14 provides that if the as- 
sessee is dissatisfied with the orders of the Commissioner on an 
application for revision, the -application must be heard and 
decided by the Standing Committee and that a copy of the Com- 
mittee’s decision should be sent to the applicant within two days 
thereof. Rule 15 then confers on the assessee a right of appeal 
to the Small Cause Court provided notice of appeal is given ta 
the Corporation in 10 days and the appeal itself is presented in 
14 days from the date of the decision of the Standing Commit- 
ice and the applicant has paid in the case of a tax leviable by 
half-yearly instalments (profession tax is such a tax) the half- 
yearly instalment due under the order appealed against. From 
the above provisions it is clear that the tax is not due till the 
Commissioner has assessed the person liable and that even then 
it is only provisionally fixed for it is liable to revision in the 
manner mentioned above. 

A reference to the corresponding provisions of the Acts 
T of 1884 and ITI of 1904 shows that the machinery of assess- 
ment and revision which was provided for in those Acts in the 
body of the Act is in the present Act of 1919 relegated to Sche- 
dule IV The comparison is instructive as showing that the 
classification or assessment by the Commissioner is as essential 
now as it was under the former Acts. A bird’s-eye-view of 
the comparative provisions of the two earlier Acts will be found 
in Veeraraghavulu ~ The President of the Corporation of 
Madras’ Under section 101 of the Act of 1884 corresponding 
to section 118 of the Act of 1904 the President was required to 
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keep lists of persons liable to pay profession tax and other taxes. 
In Schedule IV of the present Act, Rule 1 requires the Commis- 
sioner to prepare and maintain property tax registers. Section 
103 of the Act of 1884 corresponding to section 120 of the Act 
of 1904 made persons exercising a profession or holding an 
appointment in the City liable to pay profession tax. Section 
111 of the present Act corresponds to this. Section 104 of the 
Act of 1884 corresponding to section 121 of the Act of 1904 
empowered the President to determine in which of the scheduled 
classes any person was to be placed and to revise such classifi- 
cation from time to time. Now Rule 8 of Schedule IV em- 
powers the Commissioner to assess persons to profession tax 
under one of the nine scheduled classes and Rule 14 empowers 
him to revise the classification. Section 106 of the Act of 1884 
corresponding to section 125 empowered the President in case 
the tax due on assessment or revision was unpaid, to send a 
notice that in case the tax was unpaid for 15 days after service 
of the notice the defaulter will be- prosecuted and those sections 
empowered such prosecution. Section 107 of the Act of 1884 
corresponding to section 420 of the Act of 1904 empowered 
the Magistrate to impose a penalty of twice the amount of the 
tax. In the present Act prosecution for non-payment of pro- 
fession tax has been done away with, but the notice mentioned 
in section 113 corresponds to the notice mentioned above and 
the present notice has two objects It enables the assessee if he — 
so desires to apply in 15 days to get the assessment revised and 
the Corporation, in case the fax remains unpaid for 15 days with- 
out good cause, to distrain on the defaulter’s goods. It follows 
that neither under the old Acts nor under the present can the 
profession tax be said to be “‘due’’ till the proper authority has 
assessed the same by the name of the assessee being placed in 
the proper class Under section 370 (a) of the present Act 
such act of classification or assessment should be evidenced bv 
a writing signed by the Commissioner or by some Municipal 
Official delegated by him in writing under section 16, and it is 
noteworthy that under this last section the power of revision 
given to the Commissioner by Rule 14 cannot be delegated. - 


But it is urged that no time is fixed for the Commissioner 
to make the assessment and that it is therefore open to him to 
make assessments backward for a period of 6 years. This limit 
on the alleged power of backward assessment is suggested on 
the ground that the period of limitation for bringing a suit under 
section 396 for a tax after it has become due and owing is six 
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years. But, if the power of backward assessment exists, the 
limit suggested for its exercise disappears. For the right to suc 
accrues only after the tax has become due and if it becomes due, 
as we have held it does, only on assessment by the.Commissioner, 
the period of limitation for any suit must begin from the date 
of the assessment. In other words, the contention for the Cor- 
poration leads logically to the result that, though once a tax is 
assessed and has become due, the Corporation has only six years 
to recover it by suit, yet the Commissioner is authorised to put 
off assessing persons to profession tax for an unlimited period 
and so put off indefinitely the due date of the tax and the liabi- 
lity of the assessee. The startling nature of this result is what 
compels the respondent to impose on himself a supposed limit, 
really illusory, of 6 years for the exercise of the power contended 
for. By itself this would be a strong ground for insisting upon 
explicit and clear foundation in the provisions of the Act and 
the rules thereunder for- the existence of such a power. It is 
admitted that there is no express provision in the Act and the 
rules which confers any such authority. But it is said that 
there is also nothing which negatives it and in the absence of 
any such prohibition the authority must, it is argued, be deemed 
to exist. But on an examination of the scheme and purpose 
of the City Municipal Act and on general grounds of construc- 
tion of similar enactments we are unable to read, by implication 
into that Act, the power contended for. 


The scheme of imposition, assessment and collection of 
taxes laid down in the Act would seem to show that while the 
rate of taxation is fixed for each year beginning with 1st April by 
the Council at the Budget meeting in the February previous 
(section 156) the assessment of taxes payable by each individual 
is a contemporaneous operation within the period of taxation 
(year or half-year) in which while the Commissioner is afforded 
facilities for obtaining all relevant information on which the 
assessment is to be based (see sections 114, 115 and 368) the 
assessce is required within a very short time after the assessment 
to take all his objections to the assessment proposed (Rule 12 
of the Taxation Rules). It is hardly consistent with this scheme 
that the tax fixed by the Council, say for 1920-21, in February 
1920 should have to be assessed and realised from the indivi- 
dual tax-payers six years (as we have pointed out an unlimited 
number of years) later, when the Commissioner charged with 
the duty of assessment would find that all relevant information 
has ceased toebe available and the assessee might long ago have 
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ceased to exercise the piofession and enjoy the income or salary 
from which he might be expected to pay the tax. In the case of 
Companies tax, to which similar provisions to those applicable 
to profession tax are applicable, the incongruity is still more 
marked. No big concern like a limited company with obligations 
to its shareholders which has to produce a balance-sheet in each 
working year and on the result of that balance-sheet to declare 
dividends to its shareholders could be carried on if its Municipal 
assessment in that year is uncertain and is liable to be suddenly 
demanded for several years together at a perfectly unknown and 
indefinite date. The learned Chief Judge has referred to other 
aspects of the hardship to which assessees would be put if the 
power contended for by the Corporation were upheld. We think 
it unnecessary to refer to them. 


In Rule (6), Schedule IV of the Act it is expressly provided 
that when the Commissioner makes an amendment of the pro- 
perty tax register, as he is empowered to do under Rule (3) by 
altering, adding or deleting items therein, such amendment shall 
be deemed to have taken effect from the earliest date in the 
current year on which the circumstances justifying the amend- 
ment existed. This rule is remarkable both for what it enacts 
and for what it forbids. In the case of property tax if a 
property has escaped taxation for a period of years, the Commis- 
sioner may in any subsequent year by amending the register 
assess it to the tax But the rule says that the tax is to be ope- 
rative only from the earliest date in the current year in which 
the omission was rectified. Similarly, if a property has been 
taxed too low, the Commissioner may amend the register. But in 
that case also the enhanced tax due to the amendment takes effect 
only from the earliest date in the year current when the amend- 
ment was made on which the property was liable to the enhanced 
tax. The careful prohibition against retrospective assessment 
in the case of property tax beyond the beginning of the current 
year is to our mind a very strong indication that in the case of 
other taxes like the profession tax retrospective assessment to 
a greater extent was not contemplated. Property tax is a yearly 
tax “though payable half-yearly. Profession tax is a half-yearly 
tax. With this difference, if the analogy of the property tax: 
may be used, the inference would seem to be that the power of 
assessment conferred by Rule 8 of the Taxation Rules to be 
properly exercised must be exercised within the half-year to 
which the assessment relates. ° 
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Further, the companies tax imposed by section 110 and the 
profession tax imposed by section 111 are expressly by those 
sections levied “by way of license fee and in addition to any 
other license fee that may be leviable under this Act”. The tax 
on carriages and animals imposed by section 116 is another in- 
stance of a license fee described as a tax. This is made clear 
by section 121 which says that when the tax due on any carriage 
or animal is paid the Commissioner shall grant the person a 
license to keep such carriage or animal for the period to which the 
payment relates and by section 360 which speaks of the license 
under section 121 in connection with the prosecution of a de- 
faulter. The other license fees referred to are those leviable 
under Chap. XII of the Act and Sch. VI thereof read with 
section 365 (2). The essence of a license is that it is a permis- 
sion which must be usually obtained before the thing licensed is 
done (Wharton’s Law Lexicon, page 428). The City Muni- 
cipal Act in several sections (e.ç., sections 287, 290 and 295) 
requires that the license mentioned therein should be obtained in 
respect of existing undertakings within the first month of the 
year and in respect of new undertakings before they begin and 
it is an offence to carry on an undertaking which requires a 
license without it. In the case of such licenses, those who ought 
to get them are expected to apply for and obtain them on pay- 
ment of the fees fixed by the Council under, section 365 (2). In 
default, they stand the risk of prosecution and the Magistrate 
is required in case of conviction to recover in addition to any fine 
that may be imposed the license fee and pay it over to the Cor- 
poration. But this coercive recovery of the fee does not entitle 
the convicted person to the license which if wanted must be 
obtained by further payment [section 365 (8) and (9)]. 
In the case of license fees described as companies tax 
and profession tax the amount of which depends on the rates 
fixed by the Council and on the classification of the particular 
individual in one of several classes (and this is trueto a certain 
extent in respect of the tax on vehicles and animals) the fact 
that the levy is still declared to be by way of license fee streng- 
thens the inference that the assessment is intended to be made 
before or during the period to which it relates and could not 
have been intended to be made long afterwards retrospectively 
for several periods together. 

When the words of an enactment are clear and imperative, 


considerations of inconvenience or hardship have no place in its 
application tb circumstances falling within the words. But where 
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there is no express indication in an enactment as to whether the 
powers given by it were meant to be used in particular circum- 
stances, the fact that great hardship and inconvenience would 
result thereby is a reason for so construing the words as to meet 
all attempts to abuse the power either by exercising them in cases 
not intended by the statute or by refusing to exercise them 
when the’ occasion for their exercise has arisen. (Maxwell on 
Interpretation of Statutes, 6th Edition, page 226.) Statutes 
which impose- pecuniary burdens are subject to the rule 
of strict construction and in a case of reasonable doubt the 
construction most beneficial to the subject is to be adopted 
(sbid., pages 503 and 504) though the principle of strict con- 
struction is less applicable where the powers are conferred on 
public representative bodies for essentially public purposes (tbid., 


-page 530). The only inconvenience that may be urged to result 


from the Corporation not having the power contended for is 
that some persons who may have escaped taxation to profession 
tax in previous years cannot be assessed thereto in subsequent 
years. But the inconvenience, if such it really is, already exists 
in respect to property tax, for the most important source of 
Municipal revenue. And after all if the Municipal executive 
is vigilant and efficient such cases must be comparatively rare. 
On the other hand, a power to assess persons for many years 
retrospectively if granted is more likely to encourage slackness 
and inefficiency on thé part of the Municipal executive and also 
will produce very great hardships on those who are. suddenly 
called upon to pay in a lump sum the taxes which ought to be 
met out of current income. The present case in which the 
appellant was called upon to pay in addition to the tax for the 
current half-year’a sum of Rs. 4,600 and odd on account of 11 
half-years’ arrears is a good illustration. We can find no justi- 
fication fot this either in the express terms of the Act or in any 
reasonable construction of its intention. The decision in Gill 
v. Mellor. Gil v. Monday’ is no authority in favour of 
the respondent, as iri that case the necessary steps had been- 
taken in previous years to make the rate an arrear and all that 
remained was its collection. The decision was merely that 
when a rate is duly made and published, it is the duty of the 
parties concerned to seek the Collector and pay it. Having 
regard to the difference between the procedure prescribed for 
making and publishing the rates according to the English Acts 
and that prescribed for the assessment of property tax under 
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the City Municipal Act, the appellant not having been assessed 
at all in respect of the previous back years before 15th Septem- 
ber, 1926, there were no arrears before that date. 


Our conclusion on the second and third questions referred is . 


that liability to pay profession tax arises only after assessment 
under Rulé 8 of the Taxation Rules, and that the appellant, 
Prince of Arcot, not having been assessed in respect of the 
eleven half-years commencing from the second half-year of 1920- 
21, within the several half-years, the assessment of 15th Sep- 
tember, 1926, was invalid in respect of those eleven half-years. 


A.S.V. Reference Mswered. 
_ EEREN 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT:—MR. Justice CURGENVEN. 
Juppalli Rajagopal Rao .. Petttioner* (Complainant) 


v. 
Putheli Narayana Reddi and others .. Respondents (Accused). 


Criminal Procedure Code (V of 1898), S. 526 (3)—Party interested— 
Meaning of—If inchides police informant—Conduct of case in the hands 
of Public Proseator—Conflict between Public Prosecutor and party interested 
—Procedure. 


The expression ‘‘a party interested’’ in section 526 (3) of the Criminal 
Procedure Code does not necessarily mean only a complainant but may include 
a police informant. Where, however, the conduct of the case ıs in the hands 
of the Public Prosecutor and there is a conflict between the Public Pro- 
secutor and ‘‘the party interested,’’ the right of the former must prevail. 


Petition praying that in the circumstances stated therein and 
in the affidavit filed therewith, the High Court will be pleased 
to issue an order directing re-transfer of C.C. No. 34 of 1929 
from the file of the Stationary SubMagistrate of Gudur to 
the file of the Stationary Sub-Magistrate of Venkatagiri. 

K. S. Jayarama Aiyar for petitioner. 

C. Narasimhachariar for 1st to 4th and 6th respondents. 

The Public Prosecutor on behalf of the Crown. 

The Court made the following 

OrvER.—Following the view of Mr. Justice Jwala Prasad 
in H.C. Cases No. 42 and of the learned Judges in Sheodhari 
Rat v. Shingur Ra and Bagh Ali v. Muhanunad Din? I accept 
that the expression “a party interested” in section 526 (3) of 
the Code of Criminal Procedure does not necessarily mean’ only 
a complainant, 4.2., a person presenting a “complaint” as defined 
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in section 4, cl. (4) of the Code, but may include a Police 
informant. To this however, following the same authorities, 
I would join-the principle that where the conduct of a case is 
in the hands of a Public “Prosecutor, and where there is a con- 
flict between the Public Prosecutor and “the party interested,” 
the right of the former must prevail. This principle derives sup- 
port from the circumstance that it is the Public Prosecutor and 
not the informant who is primarily responsible for the conduct 
of the case. In the present case, the petitioner who applies for 
the re-transfer of the case is a Forest Official of the Venkata- 
giri Estate, and he did no more than give information in the 
course of his official duties. 

_ The re-transfer here is opposed both by the Public Pro- 
secutor and by the accused. I am not prepared to say that there 
were not grounds for the Sub-divisional Magistrate’s order, 
although it may be that they do not appear on the face of his 
order. It is said that to order a transfer because an accused 
person apprehends inconvenience at Venkatagiri from the Maha- 
rajas officials and sympathisers will entail the transfer of 
every case in which the Samasthanam is interested. I agree that 
that would be an indefensible course to adopt, and I can only 
express the hope that every such application is closely scrutinised 
upon its mefits. I do not interfere in the present case but 
dismiss the petition. 


N.S. Petition dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT:—MR. JUSTICE CURGENVEN. 


The Public Prosecutor .. Appellanpe 
v. A 
Pakkiriswami and another .. Accused 1 aid 2. 


Indian Penal Code (XLV of 1860), Ss 457 and 380—Charge of offences 
under—Proof of—Absence of direct evidence—Evidence Aci, S 27—State- 
ment extorted or elicited by sndwcement from prisoner—Admissibihty— 
FEvidentiary vaktie—Practice—Acquittal by Trial Court by disbeleving oral 
evidence—lIuterference by Appellate Court—When justifiable 

Where the only facts proved were that the house of the complainant was 
brokefi: into and a quantity of property stolen, that the accused was arrest- 
ed some miles off about 7 days afterwards as he was leaving by boat and 
from there he was taken to the police station where he made a statement 
with regard to the whereabouts of some of the property, that he was then 
taken to the place, which he had indicated, in the village in which the 
housebreaking and theft had taken place, that a search was made and a 
number of articles were recovered, and that tHere was correspondence 


ae 3 
*Cr. Appeal No. 46 of 1929, Rnd August, 1929, 
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between the description qf these artıcles in the report prepared then at the 
spot and the description of those mentoned in the complaint, but there was 
no direct evidence connecting the accused with the theft, 


_ Held, that the prosecution had not established“ the complicity of the 
accused in the offence of housebreaking and theft. 


Queen-Empress v, Gobinda, (1895) 1.L.R. 17 A. 576, Paimullah v. The 
King-Emperor, (1911) 16 C.W.N. 238, Emperor v Bula Singh, (1916) 
39 I.C. 330 and Kémshal Singh v. The Crown, A.I.R. 1923 Lah 335 
followed. 

Obiter: A statement, even if extorted or elicited hy inducement from 
a prisoner, will not thereby be rendered inadmissible under section 27 of 
the Evidence Act, but it8 value will be very senously affected. 


It is only in very exceptional circumstances that a Court dealing with 
an appeal against an acquittal should reverse that finding hy accepting oral 
evidence which the Tnal Court, after enjoying the advantage of hearing 
the witnesses, has disheheved. 

Appeal under section 417 of the Code of Criminal Proce- 
dure, 1898, against the acquittal of the aforesaid accused by 
the Sub-Magistrate of Tiruvarur in C.C. No. 567 of 1928 on 
his file. i 


N. S. Mani for appellant. 
K. S. Vasudevan for 1st accused. 
_ The Court delivered the following 


JupemMENnt.—This is an appeal against the acquittal of two 
accused persons who were charged under sections 457 and 380, 
L.P.C., with housebreaking by night and theft in a building 
before the Second Class Magistrate of Tiruvarur. Efforts to 
obtain the presence of the 2nd accused have so far failed, so 
that I take the case only as against the Ist accused. 


There is no question that the house of the first prosecution 
witness was broken into on the 19th August, 1928, and a quan- 
tity of property stolen. But there is no direct evidence to con- 
nect the present respondent with the theft. He was arrested— 
on what grounds does not appear—at Negapatam on the 26th 
August as he was leaving by boat for Singapore, and from 
there he was taken to the Police Station at Kivalur and the 
Sub-Inspector, P.W. 5, who effected the arrest says that he 
obtained a statement from him that same evening with regard 
to the whereabouts of some of the property. He was kept in 
the lock-up during that night and the next morning another Wit- 
ness, the Village Munsif of Kivalur, P.W. 6, spoke to the 
prisoner and also was the recipient of similar information. The 
respondent was then taken to the place which he had indicated, 
which is a tank in Kuthur, the village in which the housebreak- 
ing and theft Iad taken place, The Village Munsif of Kuthur, 
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P.W. 9, was then sent for and, at the Sub-Inspector’s sugges- 


` tion, questioned the respondent and was told about the secreted 


property. .A search based upon the information given was then 
undertaken and a number of vessels, M.Os. 1 to 9, were recovered 
from the bed of the tank. These facts were recorded in Ex. A, 
written at the spot. It is further to be noted that there is cor- 
respondence between the description of these articles and cer- 
tain of the articles mentioned in Ex. 1 on the 22nd August, 
1928, by P.W. 1 as amongst the stolen property. 


_ That is the whole of the prosecution evidence, and the first 
point that occurred to me was that it was not legally 
sufficient for the purpose of convicting the respondent 
of housebreaking and theft. As authority for that posi- 
tion may be cited Quteen-Empress v. Gobinda, which deals 
with the case in which an accused person pointed out the place 
where certain stolen property was concealed. It was a place, 
as is the tank in the present instance, which was not the peculiar 
property or within the sole control of the accused, but accessible 
to the public in general, and as the learned Judges very reason- 
ably remarked, ` 

“if it is left doubtful whether the accused or some other person con- 


cealed the stolen article, or that the accused obtained in some other way 
information that the stolen property was in ihe place where it was found,’’ 


such evidence of itself is not sufficient for a conviction. This 
case was cited with approval in Patmullah v. Tha King-Emperor,? 
where it was held that evidence of this character was not suffi- 
cient to convict an accused even under S. 411, I.P.C. and again 
in King-Emperor v. Buta Singh and in Khushal Singh v. The 
Crown.‘ Following these decisions, I hold that the prosecution 
did not establish the respondent’s complicity in the offence of 
housebreaking and theft. E 


I think, however, that apart from this consideration, there 
are no sufficient reasons for interfering here with the judgment 
of acquittal. The case depends upon the credibility of the 
two Village Magistrates and the Sub-Inspector and necessarily 
very considerable weight must be attached to the view taken of 
the oral evidence by the Trial Court. The learned Second Class 
Magistrate says that the statement elicited from the respondent, 
“in the nature of things, cannot be voluntary,” and further that 
the evidence of the three witnesses is “stereotyped, looks artifi- 
cial and is of a doubtful character.” As regards the first of 


1. (1895) I.L.R. 17 A. 576. 2. (1911) 16 CW.N. 238. 
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these criticisms, it cannot, I think, be contended that a state- 
ment, even if extorted or elicited by inducement from a prisoner, 
will thereby be rendered inadmissible under section 27 of the 
Evidence Act, but there cannot be any doubt that its value 
must be very seriously affected. I have perused with care the 
depositions of the three witnesses and cannot indeed find any 
ground for believing them to be false. On the other hand, it 
would be idle to argue that Village Munsifs are not sometimes 
amenable to Police influence and in that respect perhaps they 
cannot be regarded as exceptionally independent witnesses. It 
must, I think, be only in very exceptional circumstances that a 
Court dealing with an appeal against an acquittal should reverse 
that finding by accepting oral evidence which the Trial Court, 
after enjoying the advantage of hearing the witnesses, has 
disbelieved. In the present case I do not feel prepared to accept 
such a responsibility. 

I accordingly dismiss the appeal. 

This appeal coming on for orders as against the 2nd 
accused in the presence of Mr. N. S. Mani for the appellant 
and the appellant requesting permission to withdraw this appeal 
as against the 2nd accused the Court made the following 

OrpER.—The appeal against the 2nd accused is not press- 
ed, and is dismissed. Process issued under sections 87 and 
88 of the Code of Criminal Procedure will be withdrawn. 

N.S. ; Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS, 
PRESENT:—Mr. JUSTICE RAMESAM. 


P. R. Narayanaswami Chettiar .. Petttotler* (1st Respt.) 
v. 
R. Subbaratnam Aiyar and another .. Respondents (Pett- 
tioners). 


Madras Disirict Municipalities Act (V of 1920), sechons 52 to 58— 
Rules for thc decision of disputes as io the validity of clections framed 
under the Aci—Rele 11 (a)—Application to set aside electton—Allegation 
that an offence under sections 52 to 58 had been, conentitted—Duty of 
Court to enquire heto—Proof that the election has bees materially affected, 
if necessary—Possibility of comaction of the alleged offences on the ‘evi- 
dence @dduced, if necessary 

For the purpose of Rule 11 (a) of the Rules for the decision of, dis- 
putes as to the validity of elections framed under the Madras District Munici- 
palities Act, it is not necessary that the election itself should be materially 
affected by the commission of any of the offences alleged. 
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An allegation that an offence under any of the sections 52 to 58 of 
the Madras District Municipalities Act has been committed ought to be 
enquired into in an application under Rule 11 (a). 


Athmoolany Servar v. Gopalakrishno Kone, (1927) 54 M.L.J. 269 
tollowed 


It is not necessary to set aside an election under Rule 11 (a) that a con- 
\iction should haye been sustamable under the sections alleged ou the 
evidence before the Court; it is enough if, ın the opimon of the Court 
hearing such petition, the offence has been committed and there 1s evidence 
ou record to support such conclusion of the Court 


Petition under section 115 of Act V of 1908 and section 107 
of the Government of India Act praying the High Court to 
revise the order of the Court of the Subordinate Judge of 
Trichinopoly in O.P. No. 393 of 1926. 


V. Ramadoss and R. Purushotham Atyatigar for petitioner. 

T. R. Venkatarama Sastriar and M. S. Vatdyanatha Atyar 
for respondents. 

The Court delivered the following 


Jupemrnt.—This revision petition is filed against the order 
of the Additional Subordinate Judge of Trichinopoly in O.P. 
No. 393 of 1926 setting aside the election of the 1st respondent 
in the Court below to the 12th Ward of the Trichinopoly Muni- 
cipality on the application of a voter. 


The facts of the case may be stated thus: In October, 
1925, ~a list of voters was prepared for the ward 
in question. This list contained 61 names which were 
not included in the previous list of voters. The election was ` 
held in September, 1926. Forty-one of the sixty-one new voters 
attended the election and voted. The petitioner who was then 
acting as an agent for the 2nd respondent, who was one of the 
candidates for the election, challenged these forty-one votes on 
the ground that they were not validly put on the electoral roll. 
Even when the names appeared in the preliminary list, Ex. A-3 
objection was taken to the inclusion of these names, but the 
revising authority decided against the objection. The election 
resulted in the election of the 1st respondent by a majority of 
270 votes. It is therefore clear that, even if the 41 voters were 
not entitled to vote, their inclusion in the electoral roll did not 
materially affect the election. The ist respondent would have 
been successful in any event. But the application to set aside 
the election of the 1st respondent was made under Rule 11 -(a) 
of the Rules for the decision of disputes as to the validity of 
elections. Rule 11 (b) does not obviously apply as the election 
has not been materially affected by the incluSion of the 41 
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‘voters. The ground of the petition is that the 1st respondent, 
who was returned as the candidate, “has committed or abetted 
the commussion of any of the offences described in sections 52 
to 58 of the District Municipalities Act.” Section 52 of the Act 
refers to the case of a person who does not possess the qualifi- 
cations to vote claiming such qualifications or by any other 
deceitful means procuring improper entry of names in the elec- 
toral roll. Section 55 refers to the offence of a person who 
applies for a ballot paper at an election knowing that he is not 
qualified to vote thereat. The Subordinate Judge has found 
that the lst respondent was guilty of the offence under section 
52 (1) and of having abetted the offence under S. 55 and set 
aside the election. For the purpose of Rule 11 (a) it is not 
necessary that the election itself should be materially affected 
by the commission of any of the offences. The 1st respondent 
files this revision petition. 

It is argued for him by Mr. Ramadoss that the electoral 
roll is final and that after the electoral roll was completed there 
can be no question of the offences being committed under sec- 
tion 52 or 55 of the Act and no such enquiry can be made. If 
this contention is correct, there would never be any scope for 
the operation of sections 52 and 55. But apart from this ob- 
vious consideration Mr. Ramadoss referred to some decisions of 
this Court. The decision in Palatisaini Pillai v. Srinivasaranga- 
chariar' refers to the case of a candidate’s name being wrongly 
entered in the electoral roll. It was held that the electoral roll 
was final. At any rate, there was no question in that case of 
any offence having been committed under sections 52 and 55. 
That case cannot, therefore, help the petitioner. In Janardha- 
tan v. Verghese’ it was held that no ground was made out for 
an enquiry under Rule 11. Krishnan, J.’s decision in that case 
is really against the petitioner. He there refers to Rule 11 (a) 
and observes: 

“I have looked carefully into the allegations in the petitions filed by 
the objectors in these two cases but I can find none there of any offence 
having been committed under section 52 by the candidates or their agents.’’ 

This observation shows that, if appropriate allegations had 
been made in that case, the learned Judge would have held 
that there was a case for enquiry and there being no such ‘alfe- 
gations it was held that the electoral roll was final. Even whén 
there are such allegations it may be that the electoral roll is final 
in the sense that the voters who were wrongly put in the elec- 


1. (1924) 47 RL.L.J. 795 2. (1924) 48 M.L.J. 451. 
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toral roll are entitled to vote and their votes may be counted. 
But all this does not preclude any enquiry under sections 52 to 
58. In R. S. Naidu v. J. Ramier ’ the election was for the office 
of the Chairman of a municipality and there was no question of 
an electoral roll or of any offence under section 52 being com- 
mitted. The decision in Latchmanan Chettiar v. Ka"nappar* 
relates to an election in Madras and it was held that the Chief 
Judge of the Presidency Small Cause Court was not a Court. 
On the other hand in Athimoolam Servai v. Gopalakrishna Kone 
my brother Jackson, J., held that an allegation that an offence 
under section 52 has been committed may be enquired into by 
the Court and ought to be enquired into. I entirely agree with 
this decision and with the observation at page 271. Mr. Rama- 
doss suggested that this decision was not followed in the matter 
of an election from the Krishna District to the Legislative Coun- 
cil. That decision is not a decision of a Court but of a special 
tribunal. We have not got a report of that decision and I am 
not bound by it. But I may observe that in the matter of the’ 
Election Offences Act bearing on elections to the Legislative 
Council there is no section corresponding to section 52 of the 
District Municipalities Act. If an allegation is made in the 
matter of an election to the Legislative Council that a candidate 
committed acts which would amount to an offence under section 
52 of the District Municipalities Act, it would not be an offence 
under the Election Offences Act relating to the Legislative 
Council. The special tribunal who decided that case was there- 
fore right in disallowing an entry into those allegations. The 
decision in Vatdyanatha Thevar v. Murugaiyan Chettior® re- 
lates to the election of a President of a Union Board. There 
can be no question of an electoral roll and this case cannot help 
the petitioner. I am therefore of opinion that the first conten- 
tion of Mr. Ramadoss fails. 


The next point argued by the learned Advocate is that the 
facts proved do not amount to an offence within the meaning 
of sections 52 and 55 and no conviction could be sustained 
under these sections on the evidence before the Court. In my 
opinion the latter consideration is irrelevant. We are not con- 
cerned now with a criminal case, nor is there any conviction 
ot the Ist respondent for any offence. I am not to be under- 


-stood as conceding that the evidence on record will not be 
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sufficient to sustain such conviction. It may be enough or it 
may not be enough. It is not a matter with which I am con- 
cerned or the Subordinate Judge is concerned. The only ques- 
tion in this case is whether in the opinion of the Subordinate 
Judge an offence has been committed and whether there is evi- 
dence for the conclusion that an offence has been committed. In 
my opinion there is ample evidence in this case to sustain the 


findings of the Subordinate Judge. Sitting in revision I am. 


not competent to weigh the evidence. It is enough for me to 
observe that there is evidence to go to a jury. The following 
facts, namely, (1) that the 61 voters were not in the prior list, 
(2) that the new list made on or about the 28th October stated 
that all these persons began their profession on the Ist of Octo- 
ber, (3) that this list was not signed by the Bill Collector of 
the Municipality but by the lst respondent and he took it to 
his fellow councillor of the ward who signed it without scruti- 
nising its contents (vide the evidence of P.W. 2) and then only 
the Bill Collector signed it, (4) that all the 61 persons were 
omitted in the next list and thus they continued as voters only 
for a period of six months, the omission being before the elec- 
tion now in question, (5) that their profession tax was paid 
by some unknown person (it does not appear that notices were 
served on them; their signatures do not appear on the other 
side of the notices served which is the usual practice), and 
(6) that at the time when the profession tax is said to have 
been paid, most of them had already left the municipality, 
their addresses were not known and they were not residents 
therein, in my opinion support the conclusion of the Subordi- 
nate Judge. 

In the result the petition is dismissed with costs of the 
Ist respondent who is the only person that appears before me. 


N.S. Petition dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE CURGENVEN. 
Damodaran .. Petitioner*® (Accused). 


Criminal Procedure Code (V of 1898), S 347—Scope and effect—If 
deprives the accused of Ims rights under Chap XVIII. g 
Section 347 of the Criminal Procedure Code does not deprive the 
accused of any of the rights conferred upon him by Chap XVIII. 
U 





*Cr Rev Cases Nos 551 to 553 of 1929. 31st July, 1929 
(Cr.R Ps Nbs 501 to 503 of 1929) : 


556 THE MADRAS LAW JOURNAL REPORTS. [ VoL. 


Petition under sections 435 and 439 of the Code of Crimi- 
nal Procedure, 1898, praying the High Court to revise the 
order of the Court of the 4th Presidency Magistrate, George- 
town, Madras, in Calendar Cases Nos. 20776, 20777 and 20778 
of 1928, respectively. 

V. L. Ethiraj and N. Somasundaram for petitioner. 

V. Rajagopalachariar for The Public Prosecutor on behalf 
of the Crown. 

The Court made the following 


Orver.—These are three applications presented by the 1st 
accused to revise the orders of the 4th Presidency Magis- 
trate, Georgetown, passed in the following circumstances. Com- 
plaints were laid against the petitioner in each of three cases 
under sections 406 and 420, 1.P.C. The predecessor of the 
present learned Magistrate heard the prosecution evidence and 
was then transferred. The present Magistrate on taking up 
the case formed the conclusion that it was one which should be 
tried by a Court of Session inasmuch as it involved the offences 
also of forgery and using as genuine a forged document, ren- 
dered punishable by sections 467 and 471, I P.C., respectively. 
That being so, the question arose as to the procedure to be 
thereupon adopted. Applications were made by the petitioner 
for a de novo trial and in the orders against which these revision 
petitions are preferred the learned Presidency Magistrate has 
declined to grant them for certain reasons which he gives. 

The petitions raise a question as to the construction of 
section 347, Criminal Procedure Code, which empowers a Magis- 
trate, at any stage of an inquiry or trial before its completion 
to “commit the case under the provisions hereinbefore con- 
tained” It is scarcely disputable that the phrase “under the 
provisions hereinbefore contained’’ must relate to those provi- 
sions in Chapter XVIII of the Code which define the proce- 
dure to be adopted in the inquiries into cases triable by the Court 
of Session. Nor can it be disputed that in all ordinary cir- 
cumstances the procedure which a Presidency Magistrate follows 
in the trial of a criminal case is not identical with that laid 
down by Chapter XVIII for the conduct of a preliminary in- 
quiry. To begin with, the question would arise whether the 
method of recording evidence required by section 362 (1) in 
a case tried by a Presidency Magistrate in which an appeal lies 
was adopted or whether, availing himself of the provisions of 
sttb-section (4) of that section, the Magistrate deemed himself 
absolved from taking down the evidence at length? Mr. Ethiraj 
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for the petitioner is, however, prepared to concede here that 
the evidence may have been taken down verbatim under the 
prior provision, so that he does not press this possible point of 
difference. There can be no question however that, after the 
evidence was so recorded, the provisions of section 360 were not 
complied with, namely, it was not read over to each witness in 
the presence of the accused as required by that section, read 
with sections 207 and 208 of Chapter XVIII. - 


The general question of the construction to be placed on 
section 347, Criminal Procedure Code, received reconsideration 
in a Full Bench case of the Lower Burma Chief Court composed 
of five Judges. The case came up to that Court after commit- 
ment and not, as here, before a committal order had been made. 
Nevertheless, it was held by four of the learned Judges that 
a commitment made otherwise than under the provisions of sec- 
tion 347 as I have construed them above, that is to say, as 
requiring compliance with the terms of Chap. XVIII, Criminal 
Procedure Code, was illegal and should be quashed. As ob- 
served by the learned Chief Judge, i 

‘Perhaps the strongest reason for holding that section 347 in no way 
overrides and in no wav dispenses with the obligation of following Chapter 
NVITT is that in that Chapter the Legislature has laid down provisions for 
procedure hefore commitment some of which were obviously intended and 
tughtly mtended for the henefit of accused persons ’’ 

I may add that in the present cases the omission to read over 
the depositions to the witnesses is not a mere formal omission 
hut may deprive the accused of the valuable right to contradict 
the witnesses during the Sessions trial by reference to their 
prior statement. This Burma decision was quoted with appro- 
val in the judgment of a Bench of this Court (In re Chinnavan 
alias Nallanayakan’) upon a revision petition praying to quash 
the committal order in a case where a Stationary Sub-Magistrate 
had originally proceeded on a charge under section 354, Indian 
Penal Code, of indecent assault, subsequently and before deliver- 
ing judgment coming to the conclusion that the case should be 
committed to the Sessions under sections 376 and 511. The 
learned Judges say: 


“We agree entirely with the decision of the Full Bench of the Burma 
Chief Court that it was not intended by section 347 to enable the Magistrate 
to deprive the accused of any of the rights conferred on him by Chapter 
XVIII.” 


and although in the case before them the committal order 
had already been passed and, finding no prejudice caused to the 





1. (1914) 23 IC 734 


Damodaran, 
In re. 


558 THE MADRAS LAW JOURNAL REPORTS. [ voL. 


accused, they refused to quash it, it appears to me that, irres- 
pective of my own view that this construction is clearly right, 
I should follow this authority in the absence of any to the 
contrary. 

The learned Crown Prosecutor has urged that here also, as 
in In re Chinnavan alias Nallatayakan,’ the petitioner must 
allege prejudice in order that the orders of the learned Presidency 
Magistrate must be set aside. I do not agree that, when these 
cases have not reached the stage of committal and nothing in 
the main proceedings has to be undone before the procedure 
which is prescribed by law can be followed, any question of the 
prejudice occasioned to the accused arises. He certainly has a 
right to claim that the provisions relating to inquiries before 
commitment shall be observed irrespective of any such conside- 
ration. My conclusion accordingly is that the orders under 
revision are unsustainable in law and I set them aside and direct 
the Lower Court to re-open the inquiry de novo in the light of the 
observations made above and proceed with it. 


N.S. Petition allowed and fresh enquiry directed. 


PRIVY COUNCIL. 
[On appeal from the High Court of Judicature at Fort William 
in Bengal. ] 
PRESENT:—Lorp BLANESBURGH, Lorp DARLING, LORD 
ToMLIN, Sm Joan WALLIS AND Sir GEORGE LOWNDES. 


Albert Bonnan .. Appellani* (PIf.) 
v. 
The Imperial Tobacco Company of India, 
Limited .. Respondents (Defis.). 


Malicious prosecution—Civil proceedwnigs—Instituiion of—Swuit for 
damages for—Maratainabilti»—Condttions—Maltce and want of reasonable 
and probable cause—Proof of—Onus on plaintiff—Legal advice ultimately 
turning out to be wrong—Sint iistitisted tn reliance upon—If can be held 
to be tmstituted without reasonable and probable cause—Evidence of legal 
advice—Cables received from England—Reyectton of one of—Propriety 

Malice and want of reasonable and probable cause is of the essence of 
a suit for damages for the malicious institution of civil proceedings 

Quaere as to what other conditions may be necessary to enable a 
plaintiff to succeed in such a suit, and as to the principles to be deduced 
from the judgments ın The Quarts Hul Consolidated Gold Mining Co v. 
Eyre, (1883) 11 Q.B.D 674 





*P.C. Appeal No. 76 of 1928. 13th June, 1929 
1. (1914) 23 I.C. 734 
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Proceedings instituted in reliance upon expert legal advice received 
from England cannot be held to be instituted without reagondble and pro- 
bable cause merely because that advice in the event proved to be wrong- 

On the plaintiff’s counsel, 1u such a suit, raising a question as to 
the advice upon which the defendant had acted in instituting the pro- 
ceedings, the defendant tendered in evidence two cables received from a 
solicitor in England in relance upon which he acted The Trial Judge 
admitted the first cable in evidence but i1cjected the second, apparently on 
the ground that it had been not duly disclosed 

Held, agreeing with the Appellate Court, that on the question of 
reasonable and probable cause the second cable was clearly relevant and 
indeed of much weight 


Appeal No. 76 of 1928 from a decree, dated the 21st 
January, 1927, of the High Court, Calcutta, in its Appellate Civil 
Jurisdiction (Rankin, C.J. and C.C. Ghose, J.), reversing a 
decree of Mr. Justice Pearson, dated the 25th January, 1926, 
whereby he directed an inquiry as to the damages sustained by 
the appellant by reason of various acts of the respondents 
complained of in the suit. 

The material facts of the case appear fully from the ex- 
haustive judgments of the Trial Judge and the Court of Appeal, 
reported in 46 C.L.J. 455. The proceedings at an earlier stage 
are reported in (1924) A.C 755: LL.R. 51 C. 892: 47 M.L.J. 
69 (P.C.) and I.L.R. 50 C. 762. - 

The present appeal to His Majesty in Council arose out 
of a suit by the appellant against the respondent company for 
damages caused by the respondent company in maliciously pro- 
secuting a suit against the appellant. 

The main question for determination was, whether the 
appellant’s suit for malicious prosecution was, in the circum- 
stances of the case, maintainable. 

The Court of first instance (Pearson, J.) held in the 
afirmative; but the decision was reversed on appeal. 

The learned Chief Justice, in the Court of Appeal, held 
that the two suits brought by the respondent company against 
the appellant could not support the appellant’s suit for mali- 
cious prosecution, even if the former suits were maliciously 
commenced and prosecuted. He quoted the following passage 
from the judgment of Bowen, L.J., in The Quartz Hill Consoli- 
dated Gold Mining Company v. Eyres case in support of his 
conclusion: 


ee. The broad canon is true that in the present day, and 


according to our present law, the bringing of an ordinary action, however 
maliciously, and however great the want of reasonable and probable cause, 
will not support a subsequent action for malicious prosecution’? 








Se = 


° 1. (1883) 11 Q.B.D. 674 at 690. 
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B.C. The learned Chief Justice also held that the two suits” 
Albert brought by the respondent company against the appellant were 


ae not malicious but that there was reasonable or probable cause 
The Impeial for them. : i 
Tobacco R . 
Company of In the result the learned Chief Justice held that the appel- - 
panaia lant’s suit failed, but he treated it as an application in the 


former suit, No. 1610 of 1922, for an enquiry as to the damage 
caused by the interim injunction made in that suit on the 11th 
May, 1922, and referred it to the Official Referee to ascertain 
the amount of such damage. i 

Mr. Justice C. C. Ghose in his judgment concurred with 
the learned Chief Justice. 

Herbert du Parcq, K.C. and S. Hyam for appellant. 

Str D. M. Kerly, K.C., F. E. Bray and J. H. Pickup for 


respondents. 
13th June, 1929. Their Lordships’ judgment was deli- 
vered by 
ia Sır GEORGE LownDEs.—The suit out of which this appeal 
es arises is the offshoot of a case which came before this Board and 


was decided adversely to the present respondents (the then 
appellants) in May, 1924. The facts leading up to the litiga- 
tion are fully set out in the report, Imperial Tobacco Company 
of India, Ltd. v. Bonnan’; for the purposes of the present appeal 
they may be summarised as follows:— 


The respondents, a limited company incorporated in India, 
but to a certain extent apparently subordinate to the British- 
American Tobacco Company, Ltd., in this country, who hold 
some 80 per cent. of the Indian Company’s shares, had been 
importing and selling Wills’ Gold Flake cigarettes upon mono- 
poly terms in India since 1910, and had no doubt built up an 
exceedingly valuable trade. In 1921 the appellant (Bonnan) 
purchased some millions of genuine Wills’ Gold Flake cigaret- 
tes from the British Army canteen authorities at a price which 

-would enable him to undersell the respondents in ‘the Indian 
market. He shipped a considerable quantity of these to India 
and* offered them for sale in Bombay and Calcutta. He suc- 
ceeded in disposing of his earlier consignments upon ‘favour- 
able terms, but subsequent arrivals were detained by the Indian 
Customs authorities at the instance of the respondents, who 
alleged that they were counterfeit. On the lith May, 1922, 


1. (1924) A.C. 755. I.L R. 51 C. 892: 47 M.L.J.°69 (P.C). 





Lvu] THÉ MADRAS LAW JOURNAL REPORTS. 561 


after reference to the British-American Tobacco Company in 
London, the respondents instituted a suit in the Calcutta High 
Court against the appellant, claiming to be entitled to restrain 
him from selling his cigarettes there, and on the 22nd of May 
a similar suit was instituted in Bombay. In both suits appli- 
cations were made by the respondents for an interim injunction. 
The injunction was granted in the Calcutta suit on the 11th 
May, 1922; in the Bombay suit the appellant gave a formal 
undertaking to the Court not to sell In both cases the respon- 
dents also gave what has been described as “the usual under- 
taking in damages,” which their Lordships understand to mean 
an undertaking to make good to the appellant in each of those 
suits any damages which the Court might hold to have been 
reasonably consequential on the action taken by the respon- 
dent if ultimately held to have been unjustified. 


The Calcutta suit was prosecuted by the respondents up to 
this Board, and was finally disposed of in May, 1924, as above 
stated, it being held by their Lordships, in affirmance of the 
decrees of both Courts in India, that the appellant’s cigarettes 
were genuine articles, lawfully acquired from the lawful manu- 
facturers, and that as such the appellant (Bonnan) had a right to 
sell them in India. 


The Bombay suit, which had been stayed pending the final 
decision of the Calcutta suit, was dismissed by consent in Novem- 
ber, 1924. 


No proceedings were taken by the appellant either in Cal- 
cutta or Bombay to enforce the undertaking in damages given 
by the respondents, but on the 21st January, 1925, he instituted 
in the Calcutta High Court the suit out of which the present 
appeal arises, claiming from the respondents damages (amount- 
ing in all to over seven lakhs of rupees) on the allegation that 
the former proceedings were taken maliciously without rea- 
sonable or probable cause. The Trial Judge (Pearson, J.) held 
that this had been established by the appellant; the Court of 
Appeal held that it had not, and the main argument before their 
Lordships has turned on this difference of opinion, it being now 
admitted by the appellant that if the view taken by the Appeal 
Court is right, his suit, as a substantive claim for damages, must 
necessarily fail. It had been contended in India that proof of 
malice and want of reasonable and probable cause was not of 
the essence of such a suit as that brought by the appellant, but 
this contention was not pressed before their Lordships. 


R—71 


P.C. 
Albert 
Bonnan 


v.’ 
The Imperial 
Tobacco 
Company of 
India, 
Limited. 





Sir George 
Lowndes. 


Company of 
Limited. 
Sir George 
Lon ndes. 
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When the first consignment of the appellant’s cigarettes 
arrived in Calcutta in March, 1922, the respondents seem to have 
consulted their local solicitors, who were evidently not prepared 
to advise legal proceedings. Mr. Abbott, the Chairman of the 
respondent company, wrote to the British-American Tobacco 
Company in London, apprising them of the arrival of the com- 
peting goods, and giving them the name of the shipper (Bonnan) 
and details of the mark upon the packages. In answer to this 
letter the respondents received a cable, dated the 4th April, from 
a Mr. Macnaghten, to the effect that the sale of these cigarettes 
would be an infringement of the respondents’ mark, and sug- 
gesting certain steps that night be taken to prevent it. This was 
followed on the 10th April by a second and more explicit cable 
from Mr. Macnaghten, expressing disagreement with the Calcutta 
solicitor’s advice, reiterating the opinion that the sale would be 
an infringement of the respondents’ mark, and adding that he 
had taken the opinion of a well-known counsel in England, who 
concurred. It appears that Mr. Macnaghten was a Director of, 
and the standing Solicitor to, the British-American Tobacco 
Company, and he is referred to by Mr. Abbott in his evidence as 
“our legal adviser in London.” 


At the trial before Mr. Justice Pearson the first cable of the 
4th April was put in evidence by the appellant, but that of the 
10th, though tendered at the hearing and referred to in the 
evidence, was rejected, apparently on the ground that it had not 
been duly disclosed, and the learned Judge, excluding this obvi- 
ously important document entirely from his consideration, held 
that the respondents had no reasonable or probable cause for 
the institution of their suits and that malice had been estab- 
lished. In the Court of Appeal the cable of the 10th April 
appears to have been treated as being before the Court. Both 
the Chief Justice and Mr. Justice Ghose, before whom the appeal 
came, express themselves as unable to understand why it should 
have been excluded, and founding upon it as expressing the con- 
sidered opinion of the respondents’ competent legal advisers in 
London, they held that the respondents were entitled to act 
upon it. 

* Their Lordships are in general agreement upon this point 
with the learned Judges of the Court of Appeal They think 
that on this question of reasonable and probable cause Mr. 
Macnaghten’s second cable was clearly relevant and indeed of 
much weight. It may be that the respondents’ legal advisers 
did not in the first instance realise its importance, and that its 
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non-disclosure was wrong. But when once a question was raised 
(as it was by the appellant’s counsel) as to the advice upon which 
the respondents had acted, and the first cable of the 4th April 
was put in evidence, the second cable of the 10th was clearly 
adntissible. Reading the evidence of Mr. Abbott and of Mr. 
Ryan, the solicitor-secretary of the respondent company, though 
their depositions may not be wholly satisfactory on other ques- 
tions, their Lordships have no doubt that it was in reliance upon 
the expert advice so received from London that the proceedings 
were instituted, and that though, as the event proved, that 
advice was wrong, it would be impossible rightly to hold that the 
respondents in acting upon it had no reasonable or probable 
cause for the course they took. 

Their Lordships having come to this conclusion, it is not 
material for them to consider what other conditions may be 
necessary to enable a plaintiff to succeed in a suit of this nature. 
There was much discussion in India, and some also before this 
Board, as to the principles to be deduced from the judgments in 
The Quarte Hill Consolidated Gold Mining Company v. Eyre. 
Their Lordships, however, make no pronouncement upon this 
aspect of the case, which may require further consideration on 
some future occasion. 

With regard to the action of-the Customs authorities, for 
which the respondents may well have been legally responsible, 
and by which it is at least probable that the appellant was 
damnified, it is only necessary to state that it has been held by 
both Courts in India that any claim under this head is barred 
by the provisions of the Indian Limitation Act, and this finding 
has not been contested here. Nor has the appellant questioned 
before their Lordships the Appellate Court’s finding that no case 
of slander of goods has been made out against the respondents, 
though on this part of the case the learned Judges appear to 
have dissented from the view of the Trial Judge. 


It only remains to consider a question which arose in con- 
nection with certain qualified relief allowed to the appellant by 
the Indian Courts. Though it was held against him that his 
suit for damages could not as such be maintained, the learned 
Judges were prepared to treat the claim made by him as an appli- 
cation in the former suit (instituted by the respondents in Cal- 
cutta) for an inquiry as to damages arising from the grant of the 
injunction of the 11th May, 1922, as to which the respondents 
had given the undertaking already referred to, and a formal 


1. (1883) 11 Q.B.D. 674, 
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reference for this purpose was embodied in the decree of the 
Appeal Court. Neither the competence nor the propriety of this 
reference has been questioned by the respondents, but the appel- 
‘lant objects to the exclusion by the Appeal Court from the con- 
sideration of the Referee of one particular head of damage under 
which a large claim was made in the plaint. 


It appears that at the date of the injunction the appellant 
had outstanding in the hands of his vendors a large quantity of 
cigarettes, no doubt intended for the Indian market, but on 
which only a deposit had been paid. On the 17th May, 1922, he 
wrote to his vendors, asking them to cancel the goods, as owing 
to the injunction he would be unable to dispose of them in India. 
This was confirmed by another letter of the appellant, dated the 
6th June, 1922, despatched only two days before the injunction 
was dissolved, and at a time when he knew (as the terms of the 
letter show) that his vendors were still prepared to keep the 
contract open. Under these circumstances the Appeal Court 
were of opinion that the cancellation was not due to the granting 
of the injunction, but was a voluntary act on the part of the 
appellant for which the respondents were not liable. 


In this conclusion their Lordships concur. It is obvious 
that the appellant was not prepared to wait, even a short time, . 
before giving final instructions for the cancellation, to see whether 
the injunction was to be continued as to future importations, 
nor did he care, on its discharge, to cancel his letter of the 
6th June, as he could easily have done by cable. There may 
have been business reasons, quite apart from the injunction, 
making it prudent to cancel, such as the imminent approach of 
the monsoon, by which further importations might have suffered, 
or difficulties of finance. 


Their Lordships also agree with the Court of Appeal that 
this question having been considered and decided against the 
appellant, ought not to be reopened before the Referee. 


For the reasons above stated, their Lordships are of opinion 
that this appeal fails, and they will humbly advise His Majesty 
that it should be dismissed. The appellant must pay the costs. 


Solicitors for appellant: Sanderson Lee & Co. 


Solicitor for respondents: Fred. F. Macnaghten. 
K.J.R. Appeal dismissed. 
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PRIVY COUNCIL. 
[On appeal from the High Court of Judicature at Patna. ] 


PRESENT:—VIscouNT DUNEDIN, Lorp SHaw, Lorp 
PBLANESBURGH AND SR JOHN WALLIS, 


Maharajadhiraj Sir Rameshwar Singh 


and another i .. Appellants* (Defts.) 
v. 
Bajit Lal Pathak and others .. Respondents (PIffs.). 


Evidence Act (I of 1872), S 114, IU (g)—Party—Non-prodsuction of 
available material evidence—Presumption from—Onus of proof on opponent 
—Non-production relymg upon fact of—Zemindar having access to material 
records—Defences inconsistent put forward by—Responsibiity for—Cri- 
mmal Procedure Code, S 145—Stumnaions in proceeding tinder—Schedule 
to—Boundaries of property gwen in—Nesther party responsible for. 

In a sut brought against a Zemindar for the recovery of possession 
of some bighas of agricultural land lying within the ambit of a mauza in 
the defendant’s zemindan, the defendant put forward inconsistent defences 
and withheld the best evidence in his possession which would have clearly 
helped the Court in deciding the case one way or another. In the change 
of attitude on the part of the defence and in its failure to produce docu- 
ments presumably available and probably decisive one way or another if 
examined, the Judges of the High Court saw a design on the part of the 
defendant to take advantage of the abstract doctrine of burden of proof 
upon a plaintiff in ejectment 

Held, that the defendant, who had access to the papers, maps, and 
surveys of a well-ordered zemindari, could not disclaim responsibility for 
the inconsistency in the defences put forward by him. 

Held further, agreeing with the High Court, that the excuses made 
by the defendant {ui the wuu-piuducuuo of the documents in his posses- 
sion were unsatisfactory and unreliable, and that their non-production 
was due to the fear that, if produced, they would either establish the 
plaintiff’s claim or would lead to a successful claim, albeit in another 
suit, which would be more senous for the defendant than that made in 
the suit out of which the appeal arose 

Observations of Lord Shaw in Murugesam Pillar v. Manickavasaka 
Desıika Gnana Sambandha Pandara Sannadhı, (1917) L.R. 44 I.A. %8. 
ILR. 40 Mad 402 (408): 32 M.L.J. 369 (PC) on the subject referred 
to and applied. 

The boundaries of property given ın the schedule to the summons 
in a proceeding under S. 145 of Criminal Procedure Code are presumably 
those given to the Magistrate by a Police Officer apprehending a breach 
of the peace and neither party is responsible for the statement of the 
boundanes therein 

Appeal No. 7 of 1927 from a judgment and decree, dated 
the 4th January, 1926, of the High Court, Patna (Jwala Prasad 
and Bucknill, JJ.), reversing a judgment and decree, dated the 
20th February, 1922, of the Subordinate Judge of Purnea. 

The main question for determination on the present appeal 


was whether the lands in dispute in Mauza Bela Pemo (44 





*P.C. App@al No. 7 of 1927. 22nd January, 1929. 


P. C. 
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bighas, 8 cottahs) were the jote lands of the plaintiff-respondent, 
Bajit Lal Pathak. The Subordinate Judge found against him, 
but the High Court found in his favour. 


Dunne, K.C. and K. Browm for appellants. 
Wallach for respondents. 


Dunne, K.C., argued that the High Court had, in effect, 
placed the onus of proof upon the appellants (defendants). It 
is undoubted law that in an action of ejectment the burden is 
upon the plaintiff. 

22nd January, 1929. Their Lordships’ judgment was 
delivered by 


Lorp BLANESBURGH.—The question at issue in this suit is 
as to the ownership of some 44 bighas, 8 kathas of agricultural 
land lying within the ambit of the mauza of Bela Pemo in the . 
zemindari of the Maharaja of Darbangha. The lands consti- 
tute the bulk of a single well-defined block of three jotes having 
a total area described throughout the proceedings as of 59 bighas 
and 8 kathas. The remaining 15 bighas, 4 kathas occupy a 
central position in the block, being surrounded by the 44 bighas. 
The whole area has been claimed by Bajit Lal Pathak, the first 
respondent. But it is his claim to the 44 bighas which is alone 
in question in this suit. His claim to the 15 bighas has been 
dealt with in a separate suit to which, with its result, reference 
will later on be made. 

The history of the lands is voluminous; but as it has been 
detailed with much care and precision in the judgments below, 
it need not be again elaborated here. 

The plaintiff's case—and by the term “plaintiff” their Lord- 
ships when they use it will refer to the first respondent, who in 
all proceedings has been the real contestant on one side, just as 
when they use the term “defendant” they will refer to the first 
appellant, the Maharaja of Darbangha, who has in all proceed- 
ings been the real contestant on the other side; the plaintiff’s 
case has been that the lands formed three hereditary jotes held 
by his ancestors with occupancy rights and enjoyed by himself 
and his tenants until the time when, shortly before this action 
was “brought, he was displaced from possession. 

In this suit, in which the plaintiff seeks to recover the lands 
of which he was so dispossessed, many issues were raised by the 
defendant. Some of these must be referred to, not because 
they remain aetive, but because the fact that the defendant raised 
them and failed, may have a bearing on the questton which still 
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remains for decision. That is the single question whether the 
44 bighas claimed by the plaintiff or any of them form part of 
his three jotes. It is a mere question of identity of parcels. 
‘The doubt upon it—one raised by the defendant very late in the 
day—is occasioned by some kind of change which 30 or more 
years ago took place in the course of the River Kosi, flowing 
through or near the village. What then actually happened has 
been differently described by the defendant at different stages 
of the dispute, and to this specific matter their Lordships must 
for a special reason return later. It suffices to say now that for 
a period of 12 or more years, between 1895 and 1907 and as a 
result of the visitation, whatever was its nature, much of the 
land of the village fell out of cultivation, and, when ultimately 
deliverance came and the lands were in process of restoration 
to husbandry, it was found that the plaintiff on the one hand 
and the defendant on the other were mange as rival claimants” 
for the whole block. 


There was at this time, and for long after, no question as to 
the particular lands claimed by each side. Both parties had got 
kabuliats from their own respective tenants with whom the lands 
had already been settled, and the terms of these kabuliats suffi- 
ciently show that the contestants, if they were agreed on nothing 
else, were at one as to the identity“of the land they were each 
claiming: the defendant asserting his right thereto as Parti of 
the Raj, which he might settle with whom he pleased; the plain- 
tiff’s claim being that already stated. Nor was this question of 
identity raised when the contest as to these lands first became 
acute. This was in 1916 The plaintiff had erected on the lands a 
kamatghar. A body of men acting, as it was alleged, at the 
instigation of the Raj, broke in and almost demolished it. Only 
the thatch was left hanging on two poles, and the other materials 
were scattered and destroyed. In the criminal proceedings 
under section 145 of the Criminal Procedure Code which ensued, 
the question who was in de facto possession of the lands on which 
the kamatghar was placed had to be determined, and in view 
of the case which the defendant has set up in these proceedings 
and of the issue which alone survives, it is relevant to see what 
were the allegations of fact upon which his defence was then 
rested These were that the mauza was inhabited and cultivated 
up to 1895. About that time, owing to a change in the course 
of the river, there was deposit of sand and growth of jungle 
in the village, which consequently became unfit for cultivation. 
The tenants left the place and settled elsewhere. The plain- 
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P. C. tiff also left and made no arrangement for payment of rent. 
Maharaja- As the whole mauza practically was deserted, the defendant 


dhiraj Sir = was entitled to treat the lands as abandoned, and he did. After 
Rameshwar 





Singh some years the condition of the village improved and the Raj 
Bafit Lal got the lands surveyed. This took place in 1909-1911. The 
Pathak. plaintiff having abandoned his lands, these survey papers con- 





a ee tain no mention of them as being in his‘family. The plain- 
Blanesburgh. _tiff’s efforts to get back his old lands, by depositing the rent 
thereof in Court, by taking kabuliats after settlement, were all 
subsequent. Such was the case of the defendant as appears 
from the judgments in the criminal proceedings. It was no 
part of that case, it will be seen, that the jotes of the plaintiff 
were not well known and recognised. The contention was that 
they had been abandoned. Nor was any doubt thrown on the 
identity of these jotes with the lands then claimed by the plain- 
tiff. No case, indeed, other than one of abandonment was 
made, and the abandonment was said to have been occasioned by 
a deposit of sand and growth of jungle resulting from a change 
in the course of the river. There is no reference to any flood. 


The details of these criminal proceedings, and of further 
proceedings of a like kind with reference to the lands, are fully 
described in the judgments below. They resulted in a final 
order of July 21, 1920, whereby the ‘plaintiff was left in de facto ° 
possession of the 15 bighas, and the defendant in possession of 
the 44 bighas. This led to the institution of two suits. The 
first is the present suit, in which the plaintiff claims possession 
of the 44 bighas in regard to which the Criminal Court had found 
against him; the second was that already referred to, in which 
it was claimed that the Maharaja of Darbangha and his lessees 
were entitled to possession of the 15 bighas. In this second 
suit the Maharaja has failed. The Munsif decided against him 
on the 31st March, 1924, and his decision was affirmed on appeal 
by the District Judge of Purnea and by the High Gourt on second 
appeal on the 4th January, 1926. The result is that it has been 
finally decided that the 15 bighas appertain to and are included 
in the ancestral jotes of the plaintiff, and this land, as has already 
been stated, is in the centre of the block, the remaining 44 bighas 
of which are the subject-matter of the present suit. That suit 
was dismissed by the Subordinate Judge of Purnea by a decree 
of the 20th February, 1922, but on appeal the suit was decreed 
by the High Court of Judicature at Patna on the 4th of January, 
1926. It is from that decree that the Maharaja and his tenant 
now appeal to the Board. 
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The answer to the plaintiff’s claim in the suit, made by the Pets 
written statement of the defendant, was in striking conflict with Maharaja- 
the defences relied upon in the criminal proceedings. The aaa 
plaintiff, it is there alleged, had no jote land at all in mauza Bela Singh 
Pemo with right of occupancy either ancestral or self-acquired; Bajit Lal 
his predecessor-in-interest had no jote land in Bela Pemo which Pathak. 
was heritable. The lands in suit never formed part or parcel Lord 
of any jote land of the plaintiff, and the land claimed was Raj Blanesburgh. 
Parti land belonging to the defendant. Almost the entire mauza 
Bela Pemo having been inundated by the River Kosi, became, 
it was alleged, absolutely unfit for cultivation in the year 1895, 
and it remained in that condition till the year 1907, when the 
lands of the mauza began gradually to be reclaimed. It was 
then that the plaintiff, who is a shrewd and designing man, began 
to make documents in respect of the lands. Such was the 
defence to this suit. As will be observed, the-allegation pro- 
minently made that the lands in suit formed no part of any jote 
land of the plaintiff is coupled with the allegation, equally em- - 
phatic, that the plaintiff had no jote land at all in the village, 
and that his predecessor had none which was heritable. And 
the further allegation is that it was owing to an inundation by 
the river that, for a period extending over 12 years, the village 

-lands were lost. A defendant with access to the papers, maps 
and surveys of a well-ordered zemindari cannot disclaim res- 
ponsibility for these new and inconsistent statements. And 
they fared badly. 

The new allegation that the plaintiff had no jote lands in 
the mauza, either ancestral or self-acquired, was soon abandoned. 
Before the Subordinate Judge the defendant’s vakil was con- 
strained to admit the existence in the mauza of three jotes in 
respect of which the plaintiff paid rent from time to time, and 
in the High Court the learned Judges, after a careful examination 
of the receipts and documents produced, declared their conclu- 
sion to be that the finding of the Subordinate Judge that the 
plaintiff's ancestors and thereafter the plaintiff held the jotes in 
the village, aggregating 59 bighas, 14 kathas, as claimed by them, 
was not based only upon the admission made on hehalf of the 
defendant in the Court below, but rested upon the overwhelming 
documents in the case. And this finding was in no way canvassed 
before their Lordships. 

No question accordingly now remains except one of identity 
of parcels. Has the plaintiff proved that these 44 bighas defi- 
nitely and specjfically claimed by him during so many years are 
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indeed part of the three jotes of 59 bighas the existence and 
his ownership of which have now been proved? That the 59 


-bighas formed one block is not disputed; that the 15 bighas 


in the -centre of the block in suit formed part of the plaintiff’s 
jotes has been finally established. In these circumstances very 
little further evidence to show the identity of the residuary 44 


-bighas is required. And in the opinion of the High Court that 


evidence is forthcoming in the testimony of the plaintiff himself 


-and one of his witnesses who definitely depose to the fact, the evi- 


dence of witnesses on behalf of the defendant being silent as to 
the condition of the lands and their ownership before the visita- 


tion to which reference has so often been made. 


In these circumstances the real question for their Lordships 


~ to determine is whether the High Court was entitled, differing 
-in this from the Subordinate Judge, to reach its conclusion of 


fact. On this it is contended that the plaintiff’s evidence should 


-be entirely rejected because of the assertion which he certainly 


did make that there had to his knowledge been no inundation 
in mauza Bela Pemo as was sworn to by the defendant’s witnesses 
and accepted by both Courts. But is it so certain that the visi- 
tation which undoubtedly continued over a long period of years 
took the form of an inundation? It was not apparently noticed 
in either Court below that there was no reference to any such 
inundation by the defendant’s witnesses in the criminal proceed- 
ings; the visitation as there described took, as has already been 
stated, the form of a deposit of sand and growth of jungle. 
Their Lordships, indeed, on the whole evidence are left in 
doubt whether in truth there was ever any inundation at all. 
They certainly cannot take the responsibility of discrediting the 
plaintiff for making a statement which, so far as it goes, is in 
accord with the defendant’s own case only a few years before. 
The divergent finding of the Subordinate Judge on this 
question of identity is mainly based on a hypothesis which is 
shown by the High Court to have been mistaken. The learned 
Judge largely rested his finding against the plaintiff on the terms 
of a schedule to a summons in one of the criminal proceedings 
(Exhibit 9), in which in 1917 the 15 bighas are described as 
being bounded on the south, east and west by the property of the 
Raj, instead of being described as bounded by the property of 
the plaintiff or his tenants, as they should have been if his case 
as to the 44 bighas is correct. The learned Judge attributes this 
statement of boundaries to the plaintiff or his agent and describes 
it as knocking at the head of his case. But, asewas pointed out 
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in the High Court, the boundaries given in the schedule to the 
summons are presumably those given to the Magistrate by a 
Police Officer apprehending a breach of the peace and for his 
views on such a subject neither party is responsible. The stated 
boundaries upon which in the ensuing proceedings, as the learned 
Judges point out, the Magistrate acted, were the boundaries 
shown by a kabuliat put in by the plaintiff, in which the boundaries 
given in no way indicate that the 44 bighas were then regarded 
as the property of the Raj. f 

But the finding of the High Court on this point was further 
confirmed by the view the learned Judges there took of the 
attitude of the defendant in this matter. They were deeply 
impressed by the fact that his case had been altered; they were 
even more impressed by the fact that the best evidence in his 
possession which would have clearly helped the Court in identify- 
ing the land in dispute had been withheld. Neither village 
papers nor measurement khasras were produced, and the learn- 
ed Judges say that when called for before them the defendant 
took time to produce them and failed to do so. In the change 
of attitude on the part of the defence and in its failure to pro- 
duce documents presumably available and probably decisive one 
way or another if examined, the learned Judges saw a design 
‘on the part of the defendant to take advantage of the abstract 
‘doctrine of the burden of proof upon a plaintiff in ejectment. 

Their Lordships, in agreement with the High Court, consider 
that the excuses made by the defendant for the non-production 
of these documents are unsatisfactory and unreliable, and, like 
the learned Judges of the High Court, they consider that their 
non-production is due to the fear that, if produced, they would 
either establish the plaintiff’s claim, or, in view of the defendant’s 
admission as to the existence somewhere within the village of 
three jotes of the plaintiff of the area assigned would lead to a 
successful claim, albeit in another suit, which would be more 
serious for the defendant than that made in this suit. Their 
Lordships would refer to the views of the Board on this subject 
expressed by Lord Shaw when delivering the judgment of the 
Board in the case of Murugesam Pillai v. Mantckavasaka Desika 
Gnana Sambandha Pandara Sannadh and would again endorse 
them. In their Lordships’ judgment the learned Judges of the 
High Court were well warranted in finding further confirmation 
of the plaintiff’s evidence in the defendant’s reticence and in- 
consistency. On the whole case they can find no ground for 


1. (1917) L R. 4b T.A 98 TLR. 40 M. 402 at 408 32 M.L.J. 369 (PC). 
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PoC. interfering with the decree of the High Court. In their judg- 


Mahara- ment that decree ought to be affirmed and this appeal therefrom 
phin ir pe dismissed with costs. 
War . 
einer And they will humbly advise His Majesty accordingly. 
Bait Tal Solicitors for appellants: Pugh & Co. 
as Solicitor for respondents: H. S. L. Polak. 
Bidens: K.J.R. i Appeal dismissed. 


PRIVY COUNCIL. 
[On appeal from the High Court of Judicature at Allahabad. ] 
'  PRESENT:—LorD BLANESBURGH, LorD TOMLIN AND SIR 


` LANCELOT SANDERSON, 

Kunwar Mulayam Singh and another .. Appellanis* 
v. i 

Sheoraj Singh and others .. Respondents. 


P. C. Evidence—Pedtgree—Proof of—Evidence—Pandas and Jagas—Books of, 
contammg entries relatmg to pedigree—Admissibiity of—Value of 
Mulayam The question in the appeal was whether the pedigree set up by the appel- 
Singh lants or that set up by the respondents was the true one Certain hooks 
of pandas and jagas containing entries relating to pedigree were produced 
Singh. and relied upon by the respondents The Subordinate Judge treated the 
entries in those books as forgenes, accepted the pedigree of the appellants, 
and gave judgment in their favour ‘lhe High Court, on the other hand, 
came to the conclusion that the entmes in those books were genuine and 
conclusively established the respondents’ case 
The evidence in the case fell under two categories, (1) the oral, and 
(2) the documentary. But if the documentary evidence was genuine and 
admissible, it was of such a character as to support strongly the respondents’ 
case and to afford firm ground from which to test the oral evidence. 
Held, the books of pandas and jagas referred to above were certainly 
admissible in evidence, but that, having regard to their nature, ıt was proper 


that they should he received with extremne caution and with a measure of - 


suspicion 

Held further, affirming the High Court, that the entries in the hooks of 
the pandas and the jagas were undoubtedly genuine and established the 
respondents’ case. 


Appeal No. 94 of 1927 from two decrees of the High Court 
of Judicature at Allahabad. 
Dunne, K.C. and Wallach for appellants. 
e De Gruyther, K.C. and Dube for respondents. 
6th June, 1929. Their Lordships’ judgment was delivered 
b ps 
Lord : Lord Tomuin.—This is a consolidated appeal from two 
aa decrees of the High Court of Judicature at Allahabad, dated the 


*P.C. Appeal No 94 of 1927 ° 6th June, 1929, 
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23rd December, 1924. By these decrees two decrees of the Sub- 
ordinate Judge of Aligarh, dated the 27th May, 1921, were 
reversed, with the result (1) that a suit by the appellants for 
recovery of possession of the major portion of the Kora Rustam- 
pur estate then in the hands of the respondents was dismissed, 
and (2) that in a suit by the respondents for recovery of posses- 
sion of the remainder of the same estate then in the hands of 
the appellants, judgment for recovery of possession was decreed. 

The question raised by the appeal is exclusively one of 
fact, and shortly stated, is whether the pedigree set up by the 
appellants or that set up by the respondents is the true one. 

The appellants on the one hand claim the Kora Rustampur 
estate upon the ground that they are the cognates or bandhus 
of the deceased owner. They. can only succeed as bandAus in 
the absence of agnates or sapindas. The pedigree set up by 
them purports to show that there were no sapindas. The res- 
pondents on the other hand claim that they are, or trace title 
under, sapindas and set up a pedigree purporting to establish 
this position. 

The history of the matter so far as there is no dispute of 
fact may be stated as follows:— 

One Sukram Singh, a Hindu, was the owner of the estate 
in 1889. He had inherited the estate from his father, Pirthi 
Singh, who died about 1857. Pirthi Singh had received the 
estate as a gift from his maternal grandfather, Dungar Singh. 

On the 30th September, 1889, Sukram, who had no children 
and was seriously ill, executed an authority in writing which was 
duly registered authorising his wife, Lachmi Kunwar, to adopt 
anyone from among relations, brotherhood or family. 

Among the witnesses to this instrument was Moti Ram, a 
Brahman attached to the household of Sukram. 

On the 2nd October, 1889, Sukram died. 

On the 5th November, 1890, Lachmi Kunwar, in order to 
satisfy debts of her deceased husband, executed a sale-deed of 
part of the estate in favour of Phul Singh and Karan Singh, 
residents of Mauza Karauli, which was part of the estate. 

The sale-deed contained a recital to the effect that to the 
best of the knowledge and belief of Lachmi Kunwar, there was 
no male member of the family of her husband who might be 
considered as future heir to her husband’s estate after her death 
and that she had not adopted any boy as successor to her husband 
and that theentire estate was free from all bars to transfer it. 
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On the 29th July, 1895, Lachmi Kunwar adopted as her 
son one Bejai Pal, an infant grandson of her brother. On the 
same day she executed a deed of guardianship by which she 
appointed three persons, including Moti Ram and one Lekraj 
Singh, to be guardians of the infant. The deed of guardianship 
stated that there was no near or remote relative in the family of 
Sukram Singh who might be expected to look after the minor 
after the death of Lachmi Kunwar. 

On the 3rd August, 1895, Lachmi Kunwar died and there- 
upon Bejai Pal became entitled to the estate which fell to be 
managed by the guardians appointed by the deed of guardianship. 

It appears, however, that Jai Singh, the son of a sister of 
Sukram, succeeded in getting possession of the estate or the major 
part of it. 

Moti Ram and the other guardians shortly after Lachmi 
Kunwar’s death made application to the Revenue Court for 
mutation of names by substituting the name of Bejai Pal for 
that of Lachmi Kunwar. 

This application was opposed by Jai Singh on the ground 
that the adoption was not proved or was invalid and that he, 
as the son of a sister of Sukram, was entitled as bandhu to the 
estate and that he was in possession. 

The application was also opposed by certain Mukhraulias 
descended from Dungar Singh, Pirthi Singh’s maternal grand- 
father. These opponents alleged that Pirthi Singh had been 
adopted by Dungar Singh and that they were accordingly sapin- 
das of Sukram Pirthi’s son. : 

In the result, on the 6th March, 1896, the Revenue Court 


` ordered Jai Singh’s name to be entered on the Register because 


he was proved to be in possession, neither of the other parties 
having satisfactorily proved their case. There is some ground 
for thinking that this result was due in part at any rate to the 
fact that Lekraj Singh and Moti Ram, two of Bejai Pal’s guard- 
ians, betrayed or were lukewarm in support of his interest as 
the result of pressure brought to bear on them by some persons 
connectéd with the household of the Rajah of Jaipur. 

It is to be observed that at this time no claim was put for- 
ward ‘by those through whom the respondents claim, although 
in point of title their claim, if well founded, would have been 
superior to that of Jai Singh. 

In 1901 Bejai Pal began in the Court of the Subordinate 
Judge of Aligarh a suit:(No. 107 af 1901) against Jai Singh 
and purchasers from him to recover possession of the estate. 
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About the same time and in the same Court the present 
appellants, who are first cousins of Jai Singh, being sons of 
another sister of Sukram, began a suit (No. 114 of 1901) against 
Jai Singh, the persons claiming under Dungar and against Bejai 
Pal disputing the validity of the adoption of Bejai Pal and assert- 
ing their claim to the estate as band/us of Sukram. 

On the 8th April, 1902, judgment in favour of Bejai Pal 
was given in suit No. 107 of 1901, the adoption of Bejai Pal 
being held proved and valid. 

On the 6th May, 1902, the appellants’ suit No. 114 of 1901 
was dismissed, the Judge holding that the adoption of Bejai 
Pal was proved and valid. 

On the 23rd December, 1904, the decrees in both suits were 
affirmed by the High Court of Allahabad.* 

Jai Singh appealed to His Majesty in Council but abandon- 
ed the appeal on the death of Bejai Pal, which occurred on the 
27th January, 1908. 


Up to this point in the history of the case no one had set 
up the claim now put forward by the respondents. 

Shortly after Bejai Pal’s death one Lilawati, claiming to 
be the widow of Bejai Pal, began mutation proceedings against 
the appellants and Jai Singh to secure the entry of her name 
on the Register as owner of the estate. 

Objection was taken not only by the appellants and Jai 
Singh claiming as bandhu, but also (1) by the Mukhraulias 
claiming under Dungar; (2) by the respondent Chote Singh 
and his brother Nain Singh, since deceased, whose sons are 
respondents to this appeal; and (3) by Desraj Singh, since 
deceased, whose sons are also respondents to this appeal. 

This is the first occasion on which, apart from the Mukh- 
raulias claim, any claim had been put forward based on the 
existence of sapindas of Sukram. It is to be noted, however, 
that in the first instance the claim of Chote and Nain was dis- 
puted by Desraj. 

Chote and Nain put forward a pedigree that is substantially 
in accord with that on which the respondents now rely, except 
that they did not show any place in it for Desraj. They set up 
that Sukram’s grandfather Mohan had one brother Dungar, of 
whom they were the grandsons. 

Desraj, on his part, alleged that there had been a second 
brother of Mohan named Ram from whom he traced descent as 








1. Vide Jat Singh Pal Singh v. Bıjaı Pal Singh, (1904) I.L.R. 27 A. 
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grandson, but in order to exclude Chote and Nain altogether 
he interposed a generation in the line of Chote and Nain, and 
showed them as great-grandsons of the brother of Mohan, from 
whom they were descended. 

On the 3rd March the Revenue Court ordered the names 
of the appellants and Jai Singh to be entered on the Register. 

On the 24th April, 1908, Desraj, Chote and Nain executed 
a sale-deed in favour of two sons of Kalyan Singh of their 
interests in the estate for Rs. 15,000, subject to the reservation 
to Desraj of 400 bighas, and to Chote and Nain of one-quarter 
out of their two-thirds shares. The estate is said to be worth 
two lakhs. There is no doubt that the purchase was made by 
Kalyan Singh, and that his sons were benamidars for him. The 
two sons and the heirs of Kalyan Singh, who is since deceased, 
are among the respondents. 

‘On the 11th May, 1908, Desraj applied to correct his pedi- 
gree by omitting the interpolated generation so as to show him- 
self in the same degree of relationship with Sukram as Chote 
and Nain, and to bring his pedigree into line with theirs. 

On the 23rd May, 1908, the pargana officer passed an order 
confirming the order of the 3rd March, 1908. 


The matter went to the Court of the Assistant Collector, 
and on the 27th February, 1909, the Assistant Collector gave 
judgment. He disallowed the claims of Lilawati and of the 
Mukhraulias. He accepted the pedigree put forward by Chote, 
Nain and Desraj, and allowed their claim as sapindas against that 
of the appellants and Jai Singh as bandhu, and he ordered the 
mutation of names in equal shares of Chote, Nain and Desraj. 


On the 26th April, 1909, the Revenue Appellate Court at 
Aligarh restored the names of the appellants and Jai Singh, 
holding that the whole question of the succession to the estate 
would have to be decided by the Civil Court. 


On the 29th September, 1909, the Commissioner of the 
Meerut Division on the appeal of Chote and Nain directed 
mutation in the names of Chote and Nain on the ground that a 
prima facie case had been made out. This decision was affirmed 
by the Board of Revenue on the 16th March, 1910. Desraj had 
not appealed. In these proceedings the present appellants neither 
proposed a different genealogy, nor pointed out any error in 
the pedigree put forward. 


In the meantime, on the 12th January, 1910, the purchasers 
from Chote, Nain and Desraj applied for mutation. 
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In these proceedings Desraj at first reverted to his original 
pedigree, but subsequently again came into line with Chote 
and Nain, and presumably mutation was directed so as to give 
effect to the decision of the Board of Revenue having regard to 
the rights of the purchasers under the sale-deed of the 24th 
April, 1908. 


As the result of these proceedings Chote, Nain and Desraj, 
or their purchasers, obtained possession of the major part of 
the estate, and have since been in possession thereof. 


In 1915, Lilawati began a suit to establish her claim as 
widow against Chote, Nain, Desraj and their purchasers. This 
suit was dismissed on the 24th January, 1917, and the dismissal 
was affirmed by the High Court on the 3rd March, 1920. 


On the 27th January, 1920, the purchasers from Chote, 
Nain and Desraj began a suit (No. 122 of 1920) in the Court 
of the Subordinate Judge at Aligarh against the appellants and 
the children of Jai Singh, who had died, claiming to recover a 
small portion of the estate which had remained throughout in 
the possession of the appellants and Jai Singh or his heirs. 


On the same day the appellants began a suit (No. 123 of 
1920) in the same Court against Chote, Nain and Desraj and 
Kalyan Singh and his sons, and against Lilawati for a decla- 
ration of their title as next heirs to the estate in succession to 
Bejai Pal, and for possession so far as they had been dispossess- 
ed and for mesne profits. 


These are the suits which give rise to the present consoli- 
dated appeal. 


On the 27th May, 1921, the Subordinate Judge gave judg- 
ment in both suits in favour of the appellants, accepting their 
pedigree. Certain books of pandas and jagas containing entries 
relating to pedigree were produced and relied upon by the res- 
pondents. The Subordinate Judge treated the entries in these 
books as forgeries. He also treated as a forgery a deposition 
purporting to be made by Moti Ram and put on the file of the 
Court in connection with certain arbitration proceedings for rent 
in 1911. This deposition, in which Moti Ram was expressed 
to give evidence of pedigree in direct contradiction of his evi- 
dence in these suits, was sought to be used to discredit Moti 
Ram, who was the appellants’ principal witness. The Sub- 
ordinate Judge stated that he believed Moti Ram in all he 
said. 
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On appeal the High Court of Judicature at Allahabad, by 
a judgment, dated the 23rd December, 1924, reversed the Sub- 
ordinate Judge. Moti Ram was recalled before the High Court, 
and Karan Singh, the arbitrator, and his son were also called 
to give evidence as to the taking of the deposition of Moti 
Ram, alleged to have been a forgery. The High Court held 
that it was not proved beyond doubt that Moti Ram did make 
the deposition in 1911, and consequently ‘they should not feel 
justified in rejecting Moti Ram’s evidence for this reason. It 
is plain, however, that the High Court came to the conclusion 
upon the consideration of the evidence as a whole, and after 
seeing Moti Ram in the box, that he was not to be believed. 
Further, after the most rigid scrutiny of the books of the 
pandas and jagas, the High Court came to the conclusion that 
the entries relied on were genuine and conclusively establish- 


-ed the respondents’ case. 


The evidence in this case falls into two categories: (1) the 
oral, and (2) the documentary. But it is to be observed that if 
the documentary evidence is genuine and admissible, it is of such 
a character as to support strongly the respondents’ case and to 
afford firm ground from which to test the oral evidence. 

The admissibility of documents of the class in question is 
not doubted, although having regard to their nature it is proper 
that they should be received with extreme caution and with a 
measure of suspicion. 


The critical question, therefore, is, Are the relevant entries 


“genuine? 


The theory of the appellants is a) that Chote, Nain and 
Desraj, who were living in the same neighbourhood as Sukram 
were not related to him, and that because they were not related 
to him they made no claim to his estate in any of the proceedings 
which took place before the death of Bejai Pal in 1908; (2) that 
after the death of Bejai Pal they were induced by Kalyan to put 
forward a false claim of which he affected to be the purchaser; 
(3) that since the death of Bejai Pal there has been going on 
continuous conspiracy on the part of Kalyan and his vendors 
to support by forgeries and suborned evidence a pedigree in 
their own favour; (4) that it was in pursuance of this conspiracy 
and with notable foresight-that a forged deposition of Moti Ram 
was put on the file of the Court in 1911 in the hope that it 
might be of use at some future date to discredit Moti Ram if he 
should, as seemed probable, come forward as one of the prin- 
cipal witnesses of the other side in subsequent l#igation; and 
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(5) that the entries in the books of the pandas and jagas were 
forgeries made for the purpose of these suits, and that their 
non-production in any of the earlier mutation proceedings indi- 
cates want of genuineness. 

The respondents’ answer is (1) that Chote, Nain and 
Desraj were poor, and so long as Bejai Pal was living they were 
not interested unless they had been, as they were not, prepared 
to dispute the validity of his adoption; (2) that the sale was a 
genuine sale of a genuine claim; and (3) that the entries in the 
books are genuine and were produced for the first time at the 
trial because they had not been known before. 

Now the learned Subordinate Judge has not dealt with the 
genuineness of the entries in the books upon any reasoned foot- 
ing. He had no evidence before him directly bearing upon 
the topic of genuineness, except such as may have been afford- 
ed by the comparison of certain signatures. He pronounced the 
entries forgeries because they were inconsistent with the evidence 
of Moti Ram, whom he believed in all he said. For the same 
reason he declared that the impeached deposition was a forgery, 
although apparently he had not before him the original deposition 
or any satisfactory evidence of the circumstances in which it was 
alleged to have been made. 

The High Court have, however, approached the matter 
from a different angle. The learned Judges have thought it pro- 
per to make a critical examination of the actual books and of 
the evidence, if any, supporting or impeaching the genuineness 
of the entries; and after what is described as “the most rigid 
scrutiny” of these books, the results of which appear in their 
judgment, they have come to the conclusion that the entries are 
undoubtedly genuine. They have also weighed the oral evidence 
directed to the rest of the case, and having seen Moti Ram, the 
principal witness for the appellants, they have rejected his evi- 
dence. Upon these findings the ultimate conclusion at which the 
High Court arrived was in their Lordships’ opinion inevitable. 

In their Lordships’ judgment upon a review of the whole 
of the material, and after a full and critical examination of such 
material by counsel on either side, their Lordships see no reason 
to differ from the conclusion of the High Court. 

Their Lordships will, therefore, humbly advise His Majesty 
that the appeal should be dismissed. 

The costs of the appeal will be borne by the appellants. 

Solicitor for appellants: H S. L. Polak. 

Solicitors for respondents: Douglas, Grant & Dold. 


KJ.R- | __. Appeal dismissed. 
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PRIVY COUNCIL. 
[On appeal from the High Court of Judicature at Patna.] 


PRESENT:—Lorp SHAW, LORD CARSON AND SIR LANCELOT 
SANDERSON. z 


Bhimnath Missir and others .. Appellanis* (PIfs.) 
v. 
Srimati Tara Dai and others .. Respondents (Defts.). 


Hindu Law—Compromise—Construction—Lineal descendants—Monthly 
allowance to a lady and her—Meaning of ‘‘lineal descendants”? in—Married 
daughter of lady tf entitled 


In a case in which under a deed of compromise a monthly allowance of 
Rs 300 was given to a Hindu lady and her ‘‘lineal descendants,’’ held, affirm- 
ing the High Court, which had reversed the Suhb-Judge, that the expression 
“lineal descendants’? included all the descendants and was not restrict- 
ed to male descendants, that every female claimant under the designation 
of ‘‘lineal descendants’? had rights under the compromise, and that, there- 
fore, a marned daughter of the lady was entitled to participate in the 
allowance 

Appeal No. 120 of 1927 from a decree of the High Court, 
Patna (Das and Adami, JJ.), dated the 5th May, 1926, which 
modified a decree of the Subordinate Judge of Bhagalpore, dated 
the 28th April, 1922. 


Wallach for appellants. 
Dube for respondents. 


16th April, 1929. Their Lordships’ judgment was deli- 
vered by 


Lord SHAW.—Their Lordships have heard with pleasure 
the address of Mr. Wallach in this case on behalf of the appel- 
lants, but having heard it and having carefully considered the 
views which he has presented, their Lordships do not find them- 
selves in possession of any argument which would induce them 


to vary or differ from the judgment of the High Court of 
Judicature at Patna. 


The opinion expressed in that judgment is in this language: 

“In my opinion the term ‘lineal descendants’ includes all the de- 
scendants and is not restricted to male descendants, That being so, the 
daughters of Sreemati Moti Dai are clearly entitled to participate in the 
monthly allowance of Rs 300 per month.?? 

Their Lordships are clearly of the same opinion. Accord- 
ing to thaf opinion every female claimant under the designation 
of “lineal descendants” will have rights. Any arrangement 





*P.C. Appeal No. 120 of 1927. *16th April, 1929. 
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made with one of the female lineal descendants such as that made 
with Sreemati Lakhmiswari Dai will of course stand, but beyond 
that the opinion now expressed by this Board is in favour of the 
wide and comprehensive scope of the term “lineal descendant” 
as given by the High Court. 


Their Lordships will accordingly humbly advise His Majesty 
that this appeal be dismissed with costs. 

Solicitor for appellants: H. S. L. Polak. 

Solicitors for respondents: Chapman, Walker & Shephard. 


K.J.R. Appeal dismissed. 


PRIVY COUNCIL. 


[On appeal from the High Court of Judicature at Fort William 
in Bengal. ] 
PRESENT:—VIscouUNT SUMNER, LORD WARRINGTON OF 
CLYFFE AND Sir Jonn WALLIS. 


Hariram Serowgee ~. Appellant* (PIF). 
v 


Madan Gopal Bagla and another .. Respondents (Defts.). 


Hindu Lawo—Gift—Iun perfect gift—Completed gift—Evidence—Agartealla 
Jains—Gift to relatives on occasion of adoption and of marriage—Gift— 
Trust—Distinction—E.recutor—Legatee—Imperfect gift by executor to—Ptr- 
chase in legatee’s name in case of—Investment of legacy—Purchase out of 
funds of imperfect gift—Presumption—Evidence—Solicitors employed by 
executor for purposes of purchase—Evidence of-—Admmissibility—Evidence 
Act—S 21—Jains—Agarwalla Jains—Sindhan of mother—Son’s right to— 
Damdtupat—Htndu Law rule as to—Applicability—A pprobate and reprobate 
—Rule against. 


Plaintiff, an Agarwalla Jain, sued for two sums of money alleged to have 
been gifted to his mother, Af, in accordance with the practice in the Agarwalla 
Jain community of making munificent presents to relatives on the occasion of 
adoptions and marriages, by her grandmother on the occasions of her adoption 
of a boy and of the marriage of that boy. The question for decision was 
whether the alleged gifts were imperfect gifts or were completed gifts. 


At the time of the alleged gifts M was only about 15. M’s grand- 
mother carried on business on her own account, and maintained account 
books In her account books there was a ledger account in the mame of M. 
which began ın 1896 and was continued down to M’s death in 1904. In 1901 
there was an entry in the day book thus. ‘‘2,00,000, credited to M’s account, 
dated 14th January, 1901, given credit to you on account of Ghiranji 
Mahadeo Prasad’’ (the boy adopted by M’s grandmother); and in 1903 
another entry’ “Rs 31,000 credited to M’s account, presented on the occa- 
sion of Mahadeo Prasad’s riding on horse at the time of his marriage 
ceremony’? Those were the two alleged gifts. The account of M was 
carried on from year to year. Periodically it was credited with sums 








*P.C. Apfeal No 88 of 1927. 17th December, 1928. 
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received from debtors as interest; occasionally it was debited with sums 
for legal expenses or payments to her father-in-law as her guardian. 

The books of the grandmother’s firm showed her entering those sums, 
not in any cash book as sums received from and deposited by M or on 
her account, but as credits under her grand-daughter’s name, which after- 
wards were divided by the grandmother’s directions among M’s child- 
ren long after her death. There was no evidence that M, who lived up to. 
19 ever knew about any of the things which were done by her grandmother 
Neither she nor any one on her behalf gave any instructions or operated 
on the account at all, and whatever was done was done under the direction 
of the grandmother. There was no evidence that M ever in fact accepted the 
alleged gifts Though there were loans made to debtors and credits of 
interest received from debtors in the accounts under M’s name, she was 
cHarged no commission as upon an investment of her moneys, nor did 
she draw on the income. No accounts were rendered ; no correspondence 
passed. 

Held, affirming the Courts below, that neither of the sums in question was 
ever the subject of a completed gift at all. 


A declaration of trust in favour of a person retains the actual owner- 
ship in the trustee, while an endeavour to make a gift ıs an endeavour to 
divest the property and pass it away to the donee. Every step, therefore, 
taken towards proof of a gift is in itself pro tanto a negation of a trust 

In a case in which a legatee objected to the Trial Judge’s applying the 
rule of damdupat to the interest allowed on the legacy, on the ground that 
the claim for the legacy was not a matter of contract, it appeared that 
the legatee had claimed-to have the benefit of a course of business, under 
which, so far as the accounts of the executrix’s business went, all the items 
were treated as invested ın commercial speculations for the legatee 


Held, that the legatee could not both approbate and reprobate, and that 
he could not, on finding that the claim to the benefit of that course of 
business with its resulting contractual obligations, was not sustainable, claim 
that the executrx was a mere executrix, who had failed to apply assets 
which had come to her hands in discharging legacies, and was not a mer- 
chant banker, liable in contract to a customer for interest on the balances 
m her hands. j 3 i 

By his will, B bequeathed a legacy of a lakh of rupees to M, his 
grand-daughter and a minor After B’s death, his widow, who was appoint- 
ed executrix under his wıll, made certain incomplete gifts to M Subse- 
quently B’s widow laid out Rs 90,000 in buying a house for M, which was 
actually bought and in which she resided till she died. The question arose 
whether that sum of Rs 90,000 was provided out of the incomplete gifts, 
or out of the legacy of a lakh, to M, under her grandfather’s will, which 
formed part of his estate in his widow’s hands. 

Held, that the presumption was strong that B’s widow paid for the 
house out of the legacy, for which she clearly was liable, and not out of 
inchoate gifts, for which she had not yet made herself lable at all 

Her (B’s widow’s) interest was to discharge old obligations, not to 
perfect new ones, d 

Held further, that the evidence of solicitors employed by B’s widow in 
the mdtter of the purchase as to the object thereof was admissible in evi- 
dence and was neither hearsay nor irrelevant nor inadmissible under S. 21 
of the Evidence Act 3 

The peculiar Hindu rule of damdupat is applicable to matters of con- 
tract 

Under the Mitakshara law as modified by the customs and usages of 
the, Agarwalla community relating to stridhan, a son is entitled to what- 
ever belonged to his mother during her lifetime. 
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Appeal No. 88 of 1927 from an appellate decree, dated the 
16th April, 1926, of the High Court, Calcutta (Sanderson, C.J. 
and Rankin, J.), which varied a decree, dated the 6th August, 
1924, made by Thornhill, J., sitting on the Original Side of the 
said Court. 


For the purposes of the present report the facts of the case 
are sufficiently set out in the judgment of the Privy Council. 


On the question of imperfect gifts, the Trial Court (Mr. 
Justice Thornhill) observed as follows:— 


‘‘The cases show, so far as I understand, as between donor and 
donee, that if the owner of personal property, with which we are concern- 
ed, wished to give the enjoyment of it to another he can do so by either 
(1) declaring himself to be a trustee of it for those whom he desires to 
henefit, (2) or by validly transferring the property to such other and not 
retaining it in his own bands for any purpose, fiduciary or otherwise If 
such intended transfer is not valid, the Court will not hold the intended 
transfer to operate as a declaration of trust, for then every imperfect instru- 
ment would be made effectual by being converted into a perfect trust. In 
one case it is said for a man to make himself trustee there must be an 
expression of intention to become a trustee In another, he need not use 
the words ‘I declare myself a trustee,’ but he must do something which 18 
equivalent to it and use expressions which have that meaning. The ques- 
tion will therefore arise in considering some of the transactions whether 
there has been a completed gift, followed by a deposit with the firm of 
the gifted moneys or whether the donor, instead of malkıng a completed 
gift, constituted himself or herself a trustee of the moneys for the person 
whom he or she wished to benefit ’’ ‘ 


De Gruyther, K.C. and Parikh for appellant. 
Lowndes, K.C. and MacNaér for respondents. 


During the course of the argument, reference was made to 
section 21 of the Indian Evidence Act, and to Miller v. Babu 
Madho Das. 


~ 17th Dec. 1928. Their Lordships’ judgment was delivered 
by 

VISCOUNT SUMNER.—The appellant claimed certain sums 
held at her death by Brijcomari, the widow of a banker and 
money-lender in Calcutta, Rangoon and elsewhere, named Bhag- 
wandas Bagla, who was an Agarwalla Jain. He is the only son 
and youngest child of Mahadevi, deceased, a grand-daughter of 
Bhagwandas and Brijcomari, and the respondents are the surviv- 
ing executor and the residuary legatee under Brijcomari’s¢ will. 
It is undisputed that, under the Mitakshara law as modified by 
the customs and usages of the Agarwalla community relating to 
stridhan, the plaintiff is now entitled to whatever belonged to his 
mother Mahadevi during her lifetime. Originally the action was 
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brought for an account, but at the trial this was abandoned and 
the plaintiff elected to rely only on his claim for sundry specific 
items. The defendants subsequently agreed to this course being 
taken, relinquishing also any claim to any set-off or account on 
their side. For several of the relevant years Brijcomari’s books 
of account were not forthcoming, having been, it was said, lost in 
a riot or consumed in a fire. This may have deprived the plaintiff 
of useful evidence and the defendants of circumstances proving a 
discharge. At any rate the matter rests there, as it was not held 
that the defendants had made away with the books. The entries 
relating to Mahadevi were such as might be inserted in a day book 
and cash book and then by transference in a ledger in the case of 
a customer, who had placed money to her credit with her agents, 
with instructions to invest it and collect the interest on the invest- 
ments for her account and to make disbursements against it as 
she might from time to time direct. This picture, however, is far 
from the reality. When the account was opened Mahadevi was 
a child of eleven. When the gifts to her, on which the claims are 
founded, are supposed to have been made she was about fifteen. 
Neither she nor anyone on her behalf gave any instructions or 
operated on the account at all, and whatever was done was done 
under the direction of Brijcomari. Of these items only three sur- 
vive on this appeal. Two relate to sums alleged to have been given 
by Brijcomari to Mahadevi and the third to a legacy left to Maha- 
devi by her grandfather, Bhagwandas, under a will of which his 
widow, Brijcomari, was executrix. 

Evidence was given, which may be accepted, that in the 
Agarwalla Jain community there is a practice on the occasion 
of adoptions and marriages to make money presents to relatives 
on a scale that may be called munificent. The first claim in this 
appeal is in respect of two lakhs of rupees, alleged to have been 
given to Mahadevi on the occasion when Brijcomari adopted 
Mahadeo, her grandson and Mahadevi’s brother, as her own son 
in 1901, and of Rs. 31,000 alleged to have been given to her 
when Mahadeo was married a short time afterwards. The re- 
maining claim is for Rs. 90,000, part of the legacy above men- 
tioned, the remainder of it not being now in dispute. There is 
also „an issue as to the amount of interest to be allowed. 

After the death of Bhagwandas his widow carried on his 
business on her own account, and as it was a business on a 
large scale it involved a full system of book-keeping. A ledger 
account in the name of Mahadevi begins in 1896 with a credit 
of Rs 24,968. This represents a principal sum carried for- 
ward from a previous ledger with periodic amounfs for interest, 
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some credited in the lifetime of Bhagwandas, some after his 
death. In respect of this claim the plaintiff succeeded in India, 
Brijcomari and another executor of the will of Bhagwandas 
having made affidavits in connection with it in proceedings in 
Rangoon that this sum represented a trust created in Mahadevi’s 
favour by the testator. lt was on this evidence and not on the 
mere method of entering these sums in the books that the Courts 
decided in the plaintiff's favour. Mahadevi’s account is con- 
tinued through the books down to her death in 1904. In 1901 
there is an entry in the day book thus: ‘2,00,000 credited to Bai 
Mahadevi’s account, dated 14th January, 1901, given credit to 
you on account of Chiranji Mahadeo Prasad,” and in 1903 
another entry: “Rs. 31,000 credited to Bai Mahadevi’s account, 
presented on the occasion of Mahadeo Prasad’s riding on horse at 
the time of his marriage ceremony.” These are the two alleged 
gifts. The account of Mahadevi is carried on from year to 
year. Periodically it is credited with sums received from debtors 
as interest; occasionally it is debited with sums for legal ex- 
penses or payments to her father-in-law, Fulchand, as her guard- 
ian. There ıs no evidence that Mahadevi, who bore her hus- 
band Padamraj three children and: then died at the age of nine- 
teen, ever knew anything about any of these things, but Padam- 
raj—a witness of whose credibility the trial Judge had but a 
poor opinion—gave an account of this “riding on a horse,” which 
shows it to have been part of the wedding ceremonial that is 
often an occasion for making presents. Further entries in the 
day book relating to Mahadeo show a curious state of things. 
Two lakhs are debited to him as having been credited to Maha- 
devi’s account on January 17, 1901, and transferred from his 
account. This is part of a gross sum of seven lakhs and three- 
quarters, debited to him, of which the residue, five lakhs and 
three-quarters, are entered as credited to the father of Mahadeo 
on the occasion of Mahadeo’s adoption, which took place shortly 
before his marriage. The death of Mahadevi occurred on 17th 
May, 1904, and in 1913 there are entries in the day book show- 
ing that the balance of Mahadevi’s account, 4 lakhs and 
Rs. 69,128, which then stood to her credit, was exhausted by 
(1) a transfer of 1 lakh and Rs. 39,125 to the firm of Ful- 
chand Padamraj, that is, the firm of Mahadevi’s father-imlaw 
and husband, being the amount standing against the name of 
Fulchand Padamraj in the account books of one Calcutta firm; 
(2) by purchases of jewellery for the plaintiff, which do not 
seem to have been in dispute, and, finally, (3) by transferring 
3 lakhs Rs 19,203 in equal thirds to Mahadevi’s children, 
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the plaintiff and his two sisters, “under orders of Bai Muni’s 
mother,” that is, of Brijcomari, whose death occurred in 1916. 


So far as concerns the two disputed items of 2 lakhs and 
Rs. 31,000, alleged to have been given to Mahadevi in connection 
with the adoption and subsequent marriage of Mahadeo, the 
story is therefore as follows. The books of Brijcomari’s firm 
show her entering these sums, not in any cash book as sums 
received from and deposited by Mahadevi or on her account, 
but as credits under her grand-daughter’s name, which after- 
wards are divided by Brijcomari’s directions among Mahadevi’s 
children long after her death. Brijcomari had no right to adopt 
any son during the lifetime of Lachmi Narayan, already adopted 
by her deceased husband, and least of all a boy, who was grand- 
son to Bhagwandas already. She appears by these entries to have 
laid hands on the fortune thus supposed to accrue to Mahadeo, 
in order to buy off his natural father by one large payment and 
to endow his sister with another, and then again to have seized 
on the deceased Mahadevi’s estate, applying a large part of it 
to satisfy her own claims on the embarrassed firm of Fulchand 
Padamraj, and dividing the residue between Mahadevi’s children, 
with as little regard for legal rights as she had shown in the 
adoption proceedings some years before. The recital in the 
decd of 24th February, 1920, to which the respondents were 
parties, stating that “certain sums of money” given by Brij- 
comari to Mahadevi, out of which Gigi Bai, the plaintiff's sister, 
received a third share, does not in itself prove a completed gift 
by Brijcomari, since she was dead years beforé the payment, 
and it is not relied on as an estoppel. The accounts in them- 
selves are mere book-entries and do not confer or determine 
rights, but, whatever else they show, they do not show completed 
gifts to Mahadevi. It is not pretended that Mahadevi received 
any money and then deposited it in her grandmother’s bank or 
that she ever in fact accepted these gifts Nor did Brijcomari 
make herself the bailee of Mahadevi by any unequivocal act, 
which changed the character of her own continuous possession. 
Though there are loans made to debtors and credits of interest 
received from debtors in the accounts under Mahadevi’s name, 
she is charged no commission as upon an investment of her 
moneys, nor does she draw on the income, of which an appear- 
ance of ownership is thus created. No accounts were rendered; 
no correspondence passed. When Brijcomari is so minded, she 
manipulates the account and makes transfers exactly as she 
pleases, and, finally, being admitted to have been in control of 
the whole business and keenly interested in it, she divides up 
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the account and brings it to a close as to her seems good. The 
Courts below correctly appreciated and applied the rules of law 
relating to imperfect gifts, and their conclusion that neither of 
these sums was ever the subject of a completed gift at all must 
be affirmed. There was no pleading nor contention before the 
Trial Judge that Brijcomari had made any declaration of trust 
in Mahadevi’s favour in respect of either of these sums, and, 
though it was admitted in the High Court that, if a declaration 
could be proved the want of the proper pleading ought not to 
disentitle the plaintiff to recover, it is clear that no such proof 
was possible. Every step taken towards proof of a gift was in 
itself pro tanto a negation of a trust, for a trust retains the actual 
ownership in the trustee, while an endeavour to make a gift is an 
endeavour to divest the property and pass it away to the donee. 
All that was proved was a series of acts, which might, if carried 
far enough, have amounted to completed gifts, but in fact 
stopped short of completion. Brijcomari always retained the 
power to cancel all that she had done, whenever she changed 
her mind, and that change did eventually take place in 1913. 


The claim relating to the legacy stands thus. Brijcomari 
laid out Rs. 90,000 in buying a house for Mahadevi, which was 
actually bought and in which she resided till she died. The 
question is, was this sum provided out of gifts, which were other- 


wise incomplete, or out of the legacy of a lakh, to Mahadevi, 


under her grandfather’s will, which formed part of bis estate 
in Brijcomari’s hands? The presumption is strong that Brij- 
comari paid for the house out of the legacy, for which she clearly 
was liable, and not out of inchoate gifts, for which she bad not 
yet made herself liable at all. Her interest was to discharge old 
obligations, not to perfect new ones. There was, however, ample 
evidence ‘to establish the conclusion at which the High Court 
arrived on appeal, that this purchase money was a part satisfac- 
tion of the legacy. At the trial Brijcomari’s solicitors were 
ready to give formal evidence of what had happened, refreshing 
their memory with the entries in their office diary. By consent of 
counsel the diary was read instead, as if it had been formally 
proved. Thus, what is for the purpose of this case the evidence 
of Brijcomari’s solicitors showed, that they were instructed to 
investigate the title to the house in furtherance of an investment 
of nine-tenths of the legacy in its purchase. They did so; were 
satisfied; and carried the purchase through. This was conclu- 
sive. An attempt was made to contend that their evidence as 
to the investment was hearsay and irrelevant in itself, and in- 
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admissible under the Indian Evidence Act, section 21. Their 
Lordships do not accept this and the contention fails. 
© The remaining point is a challenge of the course taken by 
the Trial Judge in applying the rule of damdupat to the interest 
allowed. This peculiar Hindu rule is applicable to matters of 
contract, and the contention was that the claim for the legacy 
was not a matter of contract. As, however, the plaintiff had 
claimed to have the benefit of a course of business, under which, 
so far as the accounts of Brijcomari’s business go, all the items 
were treated as invested in commercial speculations for Maha- 
devi, he cannot both approbate and reprobate, uor can he, on 
finding that the claim to the benefit of that course of business 
with its resulting contractual obligations, is not sustainable, claim 
that Brijcomari was a mere executrix, who had failed to apply 
assets which had come to her hands in discharging legacies, and 
was not a merchant banker, liable in contract to a customer for 
interest on the balances in her hands. 
_ Their Lordships will humbly advise His Majesty that the 
appeal should be dismissed with costs. 
Solicitors for appellant: T. L. Wilson & Co. 
Solicitors for respondents: Morgan, Price, Marley & Rugg. 
*K_J.R. Appeal dismissed. 
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Thayammal and others .. Appellants* in Appeal 
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Evidence Act (I of 1872), S 68 as amended by Act XXXI of 1926— 


Tf rewospecitwe—Linutation Act, Ss 20 and 21 (2)—Morlgage bond—En- 
dorseamnent of payment of interest—Endorsement signed by all the mori- 
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The amendment of S 68 of the Evidence Act by Act XXXI of 1926 
is a provision relating to processual law and not to substantive law and 
therefore must be taken to be retrospective in its operation 


An endorsement of payment of interest on a mortgage bond which ıs 
not signed by one of the mortgagors does not save limitation as against 
that mortgagor, where there is nothing on record to show that those who 
signed the endorsement were specifically authorised by him for that purpose. 
The mere fact that the payment of the money for interest enures for the 
benefit of all the mortgagors cannot constitute a specific authorisation within 
the meaning of section 20 of the Limitation Act. 


The mere fact that interest on a mortgage is paid as such by one of 
two co-mortgagors does not save limitation as against the other co- 
mortgagor. 

The word ‘‘chargeable’’ in section 21 (2) of the Limitation Act prima 
facie means every kind of chargeability possible by reason of sections 19 
and 20 of the Act, that 13, every kind of chargeability under the original 
contract, and is not limited to personal liability only in the case of a mort- 
gage 

Appeal against the decree of the Court of the Subordinate 
Judge of Cuddalore, dated 25th September, 1926, in Original 
Suit No. 68 of 1925 and Appeal against the order of the Court 
of the Subordinate Judge of Cuddalore, dated 6th September, 
1927, in M.P.R. No. 185 of 1927 in C.S. No. 68 of 1925. 

K. Balasubramania Aiyar and K. Venguswanu Atyar for 
appellants. 

T. M. Krishnaswami Aiyar, N. Siveramakrishna Atyar and 
R. Sriramachariar for respondent. 


The Court delivered the following 


Jupcment. Appeal No. 132 of 1927—In this Appeal 
defendants 1°to 3 are the appellants before us. The plaintiff 
brought the suit on a mortgage bond, dated the 24th October, 
1907 The present suit was filed on the 17th October, 1925. 
To save the bar of limitation the plaintiff relied on a payment 
of Rs 10 towards interest on the 17th October, 1913, which 
purports to be endorsed on the mortgage bond and is exhibited 
as Ex. A-1. The Subordinate Judge decreed the plaintiffs suit 
as framed with further interest. Hence this appeal. 

Ex. A-1 the endorsement was signed by the lst defendant 
and the 2nd defendant for himself and as guardian of his younger 
brother the 4th defendant. It is said that the 3rd defendant 
was then absent at Singapore and that the endorsement was sign- 
ed on his behalf also, but there is no signature which purports to 
be on his behalf. So far as the 1st and 2nd defendants are con- 
cerned, the main point that was argued for the appellants was that 
though the signatures on the endorsement are génuine the 
endorsement was interpolated after the signatures were made, 
that there was in fact no payment on the 17th October, 1913, 
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and that what was represented to the defendants was that an 
endorsement will be made consisting of the earlier payments, 
which were really made. Beyond the bare suggestion, there is 
nothing to support this contention of the defendants. The 1st 
and 2nd defendants have not gone into the box to support this 
contention. On the other hand, the plaintiff has gone into the 
box and sworn to a payment of Rs. 10 on that date. This pay- 
ment appears in the plaintiffs day book, Ex. D, at page 515. 
The actual entry was written hy one Venkatachala Chetti and 
his writing is proved~by his son P.W. 2. This contention on 
behalf of the appellants 1 and 2 therefore fails. 

Another contention raised on behalf of the appellants may 
also be disposed of. It is that Ex. A has not been duly proved. 
It bears the signatures of five attestors and the writer. All 
these are dead except one, namely C. Vadivelu Pillai. It is argued 
that Vadivelu Pillai has not been called as required by S. 68 of 
the Evidence Act. This section of the Evidence Act has been 
recently amended by Act XXXI of 1926. None of the defend- 
ants has denied the genuineness of the suit mortgage bond. The 
Ist defendant only said that it has not been duly attested and 
that the plaintiff should prove strictly the genuineness but admit- 
ted her own execution. The 2nd defendant never filed a written 
statement. The 3rd defendant also did not plead that he did 
not execute the bond. We think the amendment is a provision 
relating to processual law and not to substantive law and, there- 
fore, must be taken to be retrospective in its operation. That 
being so, it is not necessary to call the only living attestor. This 
contention, therefore, also fails. The result is the appeal of 
defendants 1 and 2 should be dismissed with costs. 


There remains the appeal of the 3rd defendant. His learn- 


‘ed Advocate argues that the suit is barred by limitation “as 


against him. The endorsement, dated 17th October, 1913, was 
not signed by him and there is nothing on record to show that 
those who signed the endorsement were specifically authorised 
for that purpose. The mere fact that the payment of the money 
enures for the benefit of all the defendants cannot constitute a 
specific authorisation to sign the endorsement on their behalf 
within the meaning of section 20 of the Limitation Act. There 
are cértain later payments towards Ex. A but these were not 
relied on in the plaint as saving limitation and even if we are 
inclined to look at them for this purpose, all that we have got 
is that the.payment in 1915 and one payment in 1918 were made 
by Vadivelu Pillai, the attestor abovenamed. Another payment 
in 1918 and another in 1919 do not appear to have been made by 
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any specific person. Another payment in 1920 was made by 
one Munusami Padayachi. These facts appear from Ex. D, the 
plaintiff's later day book. There is no evidence that Vadivelu 
Pillai or Munusami Padayachi was specifically authorised to pay 
the amounts on Behalf of the 3rd defendant. It is true that 
there is evidence that Vadivelu Pillai had been managing the 
defendants’ family affairs. He was permanently living and 
messing with the defendants in the same house and he was an 
inmate of the defendants’ house even during his wife’s lifetinie 
and he was paying /heerva on behalf of the defendants. But 
in our opinion all these do not constitute a specific authorisation 
within the meaning of section 20 of the Limitation Act, vide 
Bapanna v. Bheemalingam.’ We, therefore, hold that there is 
no payment of interest as sucli by any person authorised by the 
3rd defendant to pay on his behalf. 


In the plaint there is an allegation that the 3rd defendant 
ratified these payments. Paragraph 9 (a) of the plaint says that 
he “agreed thereto’ and “acquiesced therein” and “admitted 
it” and “ratified it’ In proof of this so-called ratification, 
Ex. F was relied upon The appellants object that this was 
filed at a very late stage but it is unnecessary to go into this 
question as Ex. F does not purport to ratify any act done by 
others on behalf of the 3rd defendant. It is merely a letter 
praying for more time. Assuming that it relates to the suit 
docuinent, the letter being written on the 24th December, 1921, 
more than 12 years after the date of the document, it cannot 
operate as an acknowledgment, nor can it amount to a fresh 
promise. Ex. F, therefore, does not avail the plaintiff so far 
as the 3rd defendant is concerned. 


It is then contended for the respondent that under S. 20 
of the Limitation Act it is enough if the interest on the debt is 
paid as such by any person liable to pay the debt. Tt is true 
that the words “the person liable to pay the debt” were construed 
to mean any person liable to pay the debt. Vide Askaram 
Sowkar v. Venkataswanit Naidu? relying on Bolding v. Lane? 
and Chinnery v. Evans.* But that was a case to which section 21 
of the Act would not apply and there could be no suggestion that 
the operation of section 20 was cut down by that of sectien 21, 
clause (2). In the case of several joint contractors, partners, 
executors or mortgagees, the operation of section 20 
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Thayamoial seems to be cut down or limited by section 21 (2) of the Act. 
ene aie: The decision in Lewin v. Wilsonë does not help the respondent. 
raswami That was an appeal from New Brunswick and though Ss. 29 
Chetuar. and 30 of the New Brunswick Act are a reproduction of the 
corresponding sections in‘the English Statute, 7 Will. and 4 
and 1 Vict. c. 28, and they correspond to our sections 19 
and 20, it does not appear that there is a section in the New | 
Brunswick Act corresponding to our section 21 and if there is 
one, what its exact terms are. It is then argued by Mr. Krishna- 
swami Aiyar, the learned Advocate for the respondent, that in 
section 21 the word “chargeable’’ means personally chargeable 
and does not affect chargeability as to property; and therefore 
where the main liability included liability as to property and 
a personal liability, while the personal liability is cut down by 
section 21, the liability as.to property remains on the construc- 
tion of section 20; only where the main liability itself is a per- 
sonal liability, the result of section 21 is to make the suit wholly 
barred. In support of this contention Achola Sundari Debi v. 
Doman Sundari Deby and Ibraltim v. Jagdish Prasad’ are the 
only Indian cases referred to, but in those cases the learned 
Judges have not adverted to section 21 of the Limitation Act at 
all. They were confined merely to the interpretation of sec- 
tion 20. Those decisions therefore do not help us. The learn- 
ed Advocate then relied on a decision in In re Macdonald. Dick 
v. Fraser,’ a decision of Stirling, J., as he then was. It was a 
decision under Lord Tenterden’s Act (9 Geo. 4, c. 14), S. 1. 
The question there was whether an acknowledgment made by 
one of several executors binds a testator’s estate in the hands 
of the surviving executor, the original liability being that of the 
testator. In the first place, that section and our section 21 (2) 
are not identical. Section 21 refers to “partners” and also ‘“‘mort- 
gagees,” but these are not mentioned in Lord Tenterden’s Act. 
Whereas section 21 refers generally to executors, Lord Tenter- 
den’s Act refers to executors of any contractor. Again S. 21 
refers to both cases of acknowledgment and payment, whereas 
Lord Tenterden’s Act refers to acknowledgment or promise 
only and not to payment. It is unsafe to assume that the same 
result was intended in the two Acts even in the case of joint 
contractors or executors. The case did not go to the Court 
of Appeal and the point has not since arisen. So far as exe- 
cutors are concerned, its effect has been incorporated in the text- 








5 (188) 11 App. Cas 639. 
6 (1925) 90 I C. 774 7 AI.R. 1927 A 209 
8. (1897) 2 Ch 181. ° 


Lyi] THE MADRAS LAW JOURNAL REPORTS. 593 


books—vide, for example, Lightwood on Limitation of Actions— 
but such statements are confined to executors only. In the 
course of Stirling, J.’s judgment he relied on Chitty’s judgment 
in In re Hollingshead. Hollingshead v. Webster,’ where reference 
to a similar section, namely, section 14 of the Mercantile Law 
Amendment Act, was made. In that-case the payment was 


made by a devisee for life and the question was whether it was_ 


a sufficient acknowledgment to bind the remainderman. Chitty, 
J., relied on the general observations ‘of Lord Cranworth in 
Roddam v, Morley" and held that it was a sufficient acknowledg- 
ment. This view is in consonance with the view since adopted 
by the House of Lords in Chinnery v. Evanst and Lewin v. 
Wilson.* In the course of the argument Mr. Swinfen Eady 
(as he then was) said that the admission of a debt by an exe- 
cutrix will not take it out of the statute so as to enable a creditor 
to obtain payment out of the testator’s real estate. What use 
he actually made of section 14 of the Mercantile Law Amend- 
ment Act does not. appear from the report, but Chitty, J., in the 
course of the judgment says that Mr. Swinfen Eady’s argu- 
ment was that the estate was not liable and that the executor 
who made the acknowledgment was personally liable, and he 
said that this argument was founded on section 14 of the Mer- 
cantile Law Amendment Act. Chitty, J., then observed that 
that was an extraordinary result and he proceeded to observe 
that some reasonable interpretation should be put on the words 
“so as to be chargeable.” The interpretation that he suggested 
was that the eo-executor who has not paid is not to be person- 
ally chargeable as for a devasiawt. Thus it is seen that the 
interpretation of the word “‘chargeable’’ did not actually arise 
in the case. The discussion about it arose only because Mr. 
Swinfen Eady tried to support his argument by the analogy of 
the case of two executors and his further argument as to who 
would be liable in their case. We think it is unsafe to cut 
down the plain language of section 21 by reason of these two 
cases in Jn re Macdonald. Dick v. Fraser’ and in In re Hollings- 
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case of executors and in the latter the point did not actually 
arise. Whatever may be the law as to executôrs, it is impossi- 
ble to say that of two joint contractors—which term has “been 
held to include two mortgagors in this Court (vide Muthu Chet- 
tiar v. Muhanimad HusSsatn'?)—one contractor is bound by the 
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payments of the other. The word “chargeable” in section 21 
must prima facic mean every kind of chargeability possible by 
reason of sections 19 and 20 of the Act, that is, every kind of 
chargeability under the original contract, and the term cannot be 


i limited to personal liability only. 


The result is, we think, that the suit is barred so far as the 
3rd defendant is concerned. We allow this appeal and the suit 
is dismissed as against him with costs throughout. Half the 
pleader’s fee only is allowed. But the appeal of defendants | 
and 2 is dismissed with costs. Time for payment is extended to 
four months from this date. = 


NS. Appeal allowed in favour of 3rd defendant and 


dismissed against Defendants 1 and 2. 





PRIVY COUNCIL. 


[On appeal from the High Court of Judicature at Bombay.] 


PRESENT:—Lorp ToMmLIN, LORD SALVESEN AND SIR JOHN 
WALLIS. 


Sheth Mafatlal Gagalbai .. Appellani* (PIẸF.) ` 


v. 
Sheth Jivanlal Girdhardas and another .. Respondents (Defts.). 
Prevy Counci—Practice—Concurrent findings on question of faci— 
Interference wiuth—Partnership—Oral agreement of—Findings as to 


Where the question was whether an oral agrcement ef partnership had 
been made on 30th July, 1915, and the Courts below concurrently found on 


` evidence upon which those findings could have been reached, that, if there 


had been any concluded agreement at all reached upon 30th July 1915, ıt 
was subject to a condition precedent, and that that condition precedent had 


‘not been fulfilled, held, ihat there did not exist iir the case any circumstance 


which would justify their Lordships in reviewing those fiudings in view 
of the practice of their Lordships’ Board, as stated by Lord Dunedin in 
Robins v. National Tiest Company, (1927) A.C. 515 

Appeal No. 160.of 1927 from a decree of the High Court, 
Bombay (MacLeod, C.J. and Coyajee, J.). dated the 23rd Feb- 
tuary, 1926, which confirmed with a variation only as to the 
order for costs a decree of the Court of the Subordinate Judge 
of Ahmedabad,’ dated the 31st July, 1924, and dismissed a suit 


. which the appellant had brought in that Court. 


The question for determination in this appeal was whether 
the appellant and the respondents were partners in a lease of 
The Almedabad New Spinning and Manufacturing Company 





P.C. Appeal No 160 of 1927. 4th June, 1929 
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and in The Alimedabad New Textile Mills Company, Limited. 
Respondents denied the partnership and both Courts in India 
found against the appellant’s claim. 

Their Lordships’ decision turned upon the short ground that 
there were concurrent findings by the Courts in India on ques- 
tions of fact sufficient for the disposal of the present appeal. 

Greene, K.C., Raikes and. McNair for appellant. 

Upjokn, K.C., De Gruyther, K.C. and Parikh for respond- 
ents. 

Greené, K.C.—There are no concurrent findings of fact 
here. The judgment of the Board in Satgur Prasad v. Raj 
Kishore La? qualifies the rule as to concurrent findings. 

The rule does not apply where you are drawing an infer- 
ence from the language used in a document. 

[Sir John Wallts.—Is it your case that it is a question of 
thisconstruction of documents here?] 

[Lord Tomlin.—A question of construction is, undoubtedly, 
a question of law.] 

The terms of the agreement were reduced to writing and 
it was not therefore competent to the Court to go outside the 
document. Oral evidence was not admissible: see Evidence Act, 
S. 91. 

[Lord Tomln.—That section has no application to the pre- 
sent case. The section contemplates a case where a party pro- 
duces a written contract, and according to the well-known rule 
of English Lawy you are precluded from giving oral evidence. ] 

[Sir John Wallts—Section 91 of the Evidence Act refers 
to a document where there is a written contract. ] 

4th June, 1929. Their Lordships’ judgment was delivered 
by 

Loro TomLin.—This is an appeal from a decree of the 
High Court of Judicature at Bombay, dated the 23rd February, 
1926. 

By this decree the High Court affirmed, with a variation 
as to costs, a decree of the Subordinate Judge of Ahmedabad, 
dated the 31st July, 1924, whereby a suit of the appellant against 
the respondents was dismissed. 

The appellant’s claims in the suit were:— 

(a) For a declaration of his right to a four annas share 
of the profits which the respondents and others had made by 
working the properties of the Ahmedabad New Spinning and 
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Manufacturing Company (which will be referred to hereafter 
as the old Company) under a lease from the holders of deben- 
tures in that company, and for payment by the respondents of 


„that share of those profits when ascertained ; 


(b) For a declaration of his right to a one and a half 
annas share of the commission earned by the respondents and 
others as agents of the Ahmedabad New Textile Mills Company, 
Limited (which will be referred to hereafter as the new Com- 
pany) and of his right to payment of that share by the respond- 
ents, and for payment by them of that share in the commission 
earned to date of suit. ‘ 

The claim is based upon an oral agreement of partnership 
alleged to have been made on the 30th July, 1915. 

The events which led up to the alleged agreement are as 
follows:— , 

. The old Company was formed in 1894, and in 1909 raised 
a loan of 5 lacs by the issue of 1,000 mortgage debentures of 
Rs. 500 each, secured by a trust deed. Jeynarayan Hindumal 
Dani was a trustee for the debenture-holders ; he was also manag- 
ing director of the Bombay Merchants’ Bank, Limited. The 
Bank held debentures for Rs. 1,25,000. A further part of the 
issue, vig., Rs. 2,25,000, was held by one Motilal. 

In or about March, 1911, the old Company made default 
upon the debentures, and the trustees of the trust deed, in exer- ý 
cise of the powers conferred by such deed, took possession of the 
properties of the old Company, including its spinning mill. 

In May, 1914, the trustees let the mill toeone Dolatram. 
The lease or tenancy agreement to Dolatram has not been pro- 
duced, but apparently his tenancy expired on the 25th February, 
1915. 

On the 21st November, 1914, the trustees, according to the 
appellant’s case, agreed to let to him the mill for a year from the 
expiration of the tenancy of Dolatram at a rent which would not 


~exceed a maximum of Rs. 36,000 per annum. This agreement 


has not been produced and the terms of it have not been proved 

About the same time the appellant made an offer to buy 
the Bank’s debentures, and on the 28th November, 1914, this 
offer was considered by the Board of Directors of the Bank, and 
Darti was authorised by the Board to negotiate for the sale of the 
debentures provided half of the consideration was paid in cash 
at once and the other half within six months from the date of 
the arrangement. 

Two letters, one from Dani to the appellant, dated the 
21st November, 1914, and the other from the appellant addressed * 
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to the Bank, dated the 29th November, 1914, purport to contain 
the terms of an agreement made between the appellant and the 
Bank, whereby the appellant is expressed to become the purchaser 
of the Bank’s debentures with the accrued interest due thereon 
for Rs. -1,41,000, to be paid in cash on the transference of the 
debentures. ; 

It appears from the appellant’s own evidence and from the 
evidence of Ramanbhai, who was Dani’s lawyer, that the arrange- 
ment embodied in these two letters was by virtue of an oral agree- 
ment between the appellant and Dani, only to be operative if the 
appellant got possession of the mill, and that for this reason 
Ramanbhai retained the letters. 

In December, 1914, some of the debenture-holders became 
aware of what was going forward, and believing that Dani in 
his arrangements with the appellant was sacrificing the interests 
of the debenture-holders to the interests of the Bank, addressed 
a letter to the trustees protesting against the leasing of the mill 
to the appellant. 

Notwithstanding this protest, Dani and the appel- 
lant attempted without success to secure the assent of Dani’s 
co-trustees to a modification of the appellant’s agreement for a 
- lease by making the tenancy term run, in the event of Dolatram 
not giving up possession on the 25th February, 1915, from the 
date when he should in fact give up possession; certain expenses 
being, however, paid by the appellant. A document embodying 
these terms was signed by Dani and the appellant. The other 
trustees did*not sign it. 

In the meantime, an order was made for the compulsory 
winding up of the old Company, and a liquidator, was appointed. 

After his appointment the liquidator, in the name of the old- 
Company, launched a suit at Ahmedabad against the trustees of 
the debenture trust deed for a declaration that the debenture 
loan was not binding on the old Company and for recovering pos- 
session of the properties of the old Company from the trustees. 

On the 20th February, 1915, the liquidator obtained a tem- 
porary injunction restraining the trustees from entering into 
any agreement with the appellant or handing over possession 
of the properties of the old Company to the appellant or fo any- 
one either as tenant or otherwise. : 

A temporary injunction to a similar effect was also obtained 
for a short time by a debenture-holder in another suit. 

When the 25th February, 1915, arrived, Dolatram refused 
to go out of possession of the mill. Subsequently the liquidator 
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invited tenders for the purchase of the properties of the old 
Company. f 

On the 21st March, 1915, a tender was submitted to the 
liquidator by the respondent Jivanlal, acting for himself and the 
respondent Mangaldas. It was in effect an offer to buy the pro- 
perties of the old Company for Rs. 7,25,000, of which 
Rs. 5,50,000 were to be applied in satisfying the claims of the 
debenture-holders. 


On the 29th March, 1915, the tender of the respondent. 
Jivanlal was accepted and sanctioned by the Court subject to a 
valid arrangement being effected with the debenture-holders. > 


At the end of July, 1915, no arrangement had been made 
by the respondents with the debenture-holders, and Dolatram 
was still in possession of the mill. 


The next material event is the critical one in the case. 


On the 30th July, 1915, a conference took place between 
the appellant and the respondents. One Nathubhai, a pleader, 
was also present. It is alleged by the appellant that an oral 
agreement was on that occasion reached between himself and ' 
the respondents. Upon that alleged oral agreement he is now 
suing. 

At that conference a draft of terms was prepared by Nathu- 
bhai in pencil, and after alterations had been made in the draft 
in ink the appellant signed-it. The respondents did not sign it. 
The draft remained in the possession of Nathubhai, 


The draft was in the following terms :— 


“I, Sheth Mafatlal Gagalbhoy, residing in Danapur, in the City of 
Ahmedabad, passing the writing, to Parikh Jivanlal Girdharlal, residing in 
Sankdi Sheri Nanabhai Munshi’s Pole, in the City of Ahmedabad, give 
in writing this agreement that— 

‘‘T have taken over the working of the Mills of the Ahmedabad New 
Spg * Mfg. Co, Ltd, from the Trustees of the Debenture-holders of the 
Company, Messrs Jayanarayan Hindumal Dam and Ambalal Harivallabh- 
das, on 2 lease or Bhada Khata, dated 21st November, 1914 

“Moreover, I have executed a document in favour of the said Trustees 
whereby I am to pay to them on my receiving possession of the Mills in 
pursuance of my lease the cxpenses incurred by them on account of the 
said Mill, and I am to recoup the same from the amounts payable by me 

“I have taken you as a partner on the following conditions, in all my 
rights and liabilities under the said lease Our said partnership is to be 
under ihe name of Sheth Mafatlal Gagalbhai and Company. ‘ 

“(1) I have purchased for Rs 1,41,000 the debentures of the said 
Mill held by the Merchants’ Bank of the face value of Rs 1,25,000, with 
all the rights fo interest, etc, accrued in respect thereof, and the condition 
is that I am to pay the said amount on (my) getting possession of the Mill 
You should pay this amount, which shall be paid on account of pur partner- 
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ship, on getting possession of the Mill; and the balance due to the trustees 
out of the amount spent by them is to be paid by me ın pursuance of my 
agreement with them, on obtaining possession of the Mill, and to be recouped 
by me from the amounts payable to the Trustees under the lease. You 
have to pay that amount on getting possession of the Alill and recoup that 
from ihe amounts payable to the Trustees. You are entitled to charge 
in lhe partnership accounts interest at the rate of 6 per cent. per annum on 
both the said amounts which you will advance on account of the partner- 
ship; and the said interest is to be treated as expenses in the accounts of 
the working of the Mill and to be recovered by you as such. 


(2) You are to provide all the funds necessary for working the said 
Alls; and you are entitled to charge thereon interest at the rate of 6 per 
ceut. per annum; and that amount (of interest) is to be treated as expenses 
in the accounts of the working of the Mills 

**(3) You are to conduct the entire management of the (working of) 
the Mill, and I am not to interfere therein in any manner. 

““(4) In consideration of your locking your funds as provided in 
clauses 1, 2, 3 above for working of the Mull, etc., as also in consideration 
of your working the Mull, you are to be paid from surplus remaining after 
deducting 24 per cent. for charity of the net profits earned by our partner- 
ship in the proportion of six annas in a rupee of 16 annas. 

‘Yours -is the authority to dispose of the amount of the 24 per cent. 
set apart from the net profits for charitable purposes as stated above. 

“ (5) After setting apart as provided above 24 per cent for charity 
and six annas as your special (share) out of the net profits of our partner- 
ship, you ure to receive six annas as your share, and I am to receive four 
annas as my share out of the remaining ten annas In case there be loss 
to the partnership, ie, in the working and in respect of the purchase of 
debentures as well as in the capital and interest, etc, as also in the monies 
which are to be advanced to the trustees“as mentioned above, the said 
loss is to be borne by you ın the proportion of ten annas in the rupee and 
by me in the proportion of four annas, calculating ten annas as equivalent 
to a rupee. 

**(6) The amount to be treated as the net profit will be the amount 
remaining after, the treating as expenditure the interest of the money advanced 
by you or borrowed from you for working of the Mill, for labour, stores, 
coal, ground rent, taxes and management, as well as the Adat which may 
have to be given to any Shroff other than the firm of Sheth Girdharlal 
Jethabhai—as also the interest on the money required for the purchase of 
the Debentures, as well as the interest on the monies to be advanced to 
the Trustees for the remaining amount spent by them, as well as all neces- 
sary expenses in connection with the working, as also repairs to the machin- 
ery for keeping it in working condition, as well as in replacing broken parts, 
as also in making repairs to or alterations in the buildings, and such net 
profits should be divided according to the respective shares every year, 
and if there be any loss to the partnership as stated above it should be 
recouped every year in the above proportion 

‘*(7) You have given a tender for the purchase of the New Spg Mill, 
in case the purchase is sanctioned and you get possession of the Mill in 
pursuance of the purchase you are bound to form a Joint Stock Company; 
and you have agreed to give to me 1} annas share as commission out of the 
amount calculated at the rate of 3 pies per pound of yarn and cloth’ manu- 
factured in ihe Mull, treating the said amount as 16 annas; aud as you have 
agreed to that condition, I have agreed to this partnership Therefore 
you should enter my name as a sharer in commission along with yours in 
the deed when yeu form a Joint Stock Company on completion of your 
purchase of the Mill; and you are to execute in my favour a document 
according to gw relating thereto.’’ 


P.C. 
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On the same 30th July, 1915, a letter, dated the 31st July, 
1915, was written by Jivanlal to the Liquidator, asking in effect 
that the sanction of the Court to the acceptance of his tender 
might be made public, a course which up to that time had' 
apparently not been taken. 

Some of the terms of this letter are difficult to reconcile with 
any view of this case. In the course of it the writer said, “As 
regards Mill properties, Mr. Mafatlal Gagalbai’’ (1.e., the appel- 
lant), “of this city has obtained a lease from the trustees. I 
have, however, taken over the working from him as his partner.” 
Jivanlal also included in the letter an offer to take a lease of the 
mill himself at a rent of Rs. 16,259 per annum over and above 
the Rs. 36,000 to be given to the trustees under the appellant’s 
lease. 

This proposal of Jivanlal to take a lease seems to have 
received the approval of the District Judge on the 6th August, 
1915, and about the same date the, temporary injunction which 
had been obtained by the Liquidator was dissolved. The Liqui- 
dator’s suit was not proceeded with. 

Having regard to the conclusion to which their Lordships 
feel bound to come in this case, the subsequent events do not 
require to be elaborately stated. It is enough to say:— 


(1) That possession of the mill was not obtained from 
Dolatram until the 24th February, 1916. 

(2) That the respondents agreed to purchase the deben- 
tures for Rs. 2,25,000 held by Motilal. 


(3) That the debenture-holders did not sanction the grant 
of any lease to the appellant under the agreement of the 14th 
November, 1914, but approved the grant to one Manilal, a 
nominee of the respondents, of a lease on terms more favourable 
to the debenture-holders than the terms contained in the agree- 
ment of the 21st November, 1914. 

(4) That on the 24th February, 1916, a lease upon these 
more favourable terms was accordingly granted by the trustees 
for the debenture-holders to the respondents and others. 

(5) That the respondents acquired from the Bank the 
latter’s debentures at the same price as that mentioned in the 
letters which had passed between the appellant and Dani, but 
upon terms different as to time of payment. 


(@) That the respondents worked the mill under the lease 
until the completion of the purchase of the properties of the old 
Company by the new Company as next hereafterementioned. 
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(7) That the new Company was formed by the respon- 
dents to take over and took over the properties of the old Com- 
pany upon the terms of Jivanlal’s tender. 

(8) That the respondents constituted themselves and 
others managers of the new Company for a term of 99 years at a 
commission shared in certain proportions between themselves 
and their co-adventurers. 

(9) That the appellant was given no part in any of these 
transactions nor any share in the profits of working the mill 
under the lease or in the commission payable by the new Com- 
pany. 

The appellant launched the present suit on the 13th October, 
1917. As already stated, he has failed in both the Courts below. 

Before their Lordships’ Board the appellant did not press 
his first claim in the suit, as no profits resulted from the working 
of the mill under the lease granted by the trustees. 

Their Lordships are satisfied that there have been in the 
Courts below the following concurrent findings of fact, namely 
(1) that if there was any concluded agreement at all reached 
upon-the 30th July, 1915, between the appellant and defendants, 
such agreement was only to operate if and when possession of 
the mill was given to the appellant under his agreement for a 
lease of the 21st November, 1914, and (2) that this condition 
precedent to the operation of such agreement, if any, was not 
fulfilled. 

Their Lordships are further satisfied that there was evidence 
upon which these findings could have been reached, and that 
there does not exist in the case any circumstance which would 
justify their Lordships in reviewing these findings having regard 
to the practice of their Lordships’ Board, as stated by Lord 
Dunedin in Robins v. National Trust Company, Lid.? In their 
Lordships’ judgment the appellant’s case must be dealt with on 
the basis of these findings and must fail. 

In this aspect of the case it becomes unnecessary for their 
Lordships to express any opinion upon any of the other questions 
debated before the Board in the course of the appeal. Their 
Lordships will humbly advise His Majesty that the appeal should 
be dismissed. ~- 7 

The appellant will pay the costs of the appeal. 

Solicitors for appellant: T. L. Wilson & Co. 

Solicitors for respondents: Stanley Johnson & Allen. 

K.J.R. Appeal dismissed. 





e 2 (1927) A.C. 515. 
R76. 
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PRIVY COUNCIL. 
[On appeal from the High Court of Judicature at Fort William 
_ in Bengal.] 
PRESENT:—Lorp BLANESBURGH, Lorp TOMLIN AND SIR 
Joun WALLIs. 


Satish Chandra Joardar and others .. Appellants* (PLffs.) 
v. ; ` 
Kumar Birendra Nath Roy Bahadur... Respondent (Deft.). 


Lunttation Act (IX of 1908), Arts 142, 144—Possession—Suut for—- 
Decree tn prior sut by plaintiff against defendant declaring plaimiti’s title 
lo sut land—Suit for possessson filed within 12 years of—Plamisff’s right 
to decree in case of—Possessson—Subynerged land—Possession of, during 
submergence—Presuinption i favowr of party with ittle as to. 


The suit, which was filed ın June, 1917, was for possession of a piece 
of land appertaining to mouza B, which was liable to diluvion. On 15th 
April, 1908, the present plaintiffs’ father, claiming as patnidar under~the 
owners of the said mouza, had instituted a sut in the same Court against 
the present defendants, for possession and mesne profits, alleging that, when 
the lands of the mouza had reformed and had become fit for cultivation 
end he attempted to take possession, hc was obstructed by the defendants, 
who had taken possession in execution of a decree obtained by them in a 
prior sut of 1897 which ihcy had instituted against third parties. In the 
suit of 1908, the High Court found that the defendants had not been shown 
to have been in possession of the particular piece of land, the subsect-matte: 
of the suit of 1917, and that consequently a decree for possession and mesne 
profits should not be passed against the defendants The High Court, 
accordingly, in the suit of 1908, passed a decree merely declaring the title 
of the plaintiff to the piece of land, the subject-matter of the suit of 1919 
In their written statement filed in the suit of 1917, the defendants expressly 
admitted that they were in possession of the land sued fgr when the suit 


“was ‘ied. 


HelJ that the plaintiffs, having established their title in the suit of 
1908, and not being barred by limitation, were-entitled to a decree. 

In the case of land liable to submergence, proof by the owners thereof 
of ‘‘actual possession’’ in the sense of occupation after the submergence is 
not necessary, as their possession in law will continue until they are 
dispossessed. 

Appeal No. 69 of 1928 by special leave of His Majesty 
in Council from a decree of the High Court, Calcutta (Cuming 
and Page, JJ.), dated the 5th February, 1926, reversing an 
appellate decree of the Court of the District Judge of Nadia, 
dated the 30th June, 1925, by which the decree of the Sub- 
oidigate Judge of Nadia, dated the 19th January, 1924, was 
set aside. 


The material facts of the case appear sufficiently from their. , 


Lordships’ judgment. The case in the High Court is reported 
in 44 C.L.J. 121 and 97 I.C. 1003. - 


‘P.C. Appeal No. 69 of 1928 e 7th June, 1929. 
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Dunne, K.C. and Talbot for appellants. 

De Gruyther, K.C. and Partkh for respondent. 

Dunne, K.C.—The title of the appellants to the lands in 
question was finally declared by the judgment of the High Court, 
dated the 12th July, 1915. The suit was not barred by limita- 
tion, and Art. 142 of the Limitation Act had no application to 
the facts of the case. The previous judgment of the High Court 
is conclusive that there had been no dispossession of the plaintiffs 
earlier than 1908. The land being submerged and title being 
in the plaintiffs, they were in constructive possession thereof 
until actually dispossessed by somebody else. The ofus was 
not on the plaintiffs to show their possession within 12 years of 
the suit.- Having established their title by the prior decree, the 
defendants must prove their adverse possession for 12 years. 

De Gruyther, K.C.—The plaintiffs having come into Court 
alleging dispossession, the burden of proof was on them, under, 
Art. 142 of the Limitation: Act, to prove their possession within 
12 years of the date of the institution of the suit. 

7th June, 1929. Their Lordships’ judgment was delivered 
by 

Sm Jonn WALLis.—The present suit relates to a triangular 
piece of land forming the southern portion of the mouza Bhairab- 
para, a small permanently settled estate consisting of a long nar- 
row strip of land, liable to diluvion by the river Padma on the 
north and by the river Gorai on the south. At times the whole 
‘nouza has been completely submerged, and when above water 
would appear to have been the subject of incessant litigation. 

About the year 1882 it was totally submerged, and when 
it reformed and became fit for cultivation, the Tagores, who 
are the owners of an adjoining estate, entered upon it. There- 
upon the present defendants, the Natores, who own another 
adjoining estate, instituted a suit, No. 127 of 1897, in the Court 
of the Subordinate Judge of Nadia against the Tagores, claim- 
ing that the lands on which the Tagores had entered belonged 
to their own mouza of Keshapore or Bhairabpara. For the 
purposes of that suit a map was prepared by a Commissioner, 
Mr. J. N. Roy, which showed that in 1898, at the date of the 
report, the river Gorai had moved northward and then ran 
through the mouza of Bhairabpara, thus separating the solithern 
portion, which is the subject of the present siut, from the rest of 
the mouza. 

In that suit the Subordinate Judge held that the plaintiffs 
had proved their title, but that the suit was barred except as to 
350 bighas. , 


P.C 
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On appeal the District Judge, whose decree was affirmed by 
the High Court on second appeal, held that the defendant Tagores 
had no title, that the plaintiffs had shown that Bhairabpara~ 
was identified with their mouza of Keshapore, and, even if it 
were not, they had acquired a title hy adverse possession through 
their jotedars or tenants. He accordingly gave the plaintiffs a 
decree for possession and mesne‘ profits. 

In the execution of this decree the Natores, the present 
defendants, were put in possession on the 26th June, 1905. „They 
were also awarded mesne profits on the estimated cultivable 
lands in the mouza in accordance with the report of a Commis- 
sioner, which was duly confirmed by the Court. 


On the 15th April, 1908, the present plaintiffs’ father, claim- 
ing as patnidar under the Mozumdars, another family who, he 
alleged, were the owners of the mouza of Bhairabpara, institut- 
ed suit No. 308 of 1908 in the same Court against the Natores, 
the present defendants, for possession and mesne profits, alleg- 
ing that, when the lands of the mouza had reformed and had 
become fit for cultivation and he attempted to take possession, 
he was obstructed by the defendants, who had taken possession 
in execution of their decree against the Tagores in the suit 
already mentioned. 


The Subordinate Judge held that the plaintiff had proved 
his title, but that he was barred as to 600 bighas, forming the 
northern portion of the mouza, the defendants having acquired 
a title by adverse possession for twelve years before the last 
submergence of the mouza. 

The defendants appealed, and the plaintiff filed cross-objec- 
ticns, and, while the appeal was pending, the plaintiff. died, and 
his sons and legal representatives, who are the plaintiffs in the 
present case, were substituted for him. 


On appeal the learned Judges of the High Court were of 
opinion that it was impossible to locate the 600 bighas, which the 
Subordinate Judge had held to have been in possession of a 
factory holding under the defendants. They came to the con- 
clusion, however—it is said, for the respondents, quite wrongly— 
that the defendants in their 1897 suit against the Tagores had 
not chimed the southern triangle of Bhairabpara, which the 
learned Judges said was then in the bed of the river Gorai, and 
hence they concluded that the factory holding under the defend- 
ants had been in possession of the whole of Bhairabpara minus 
the small southern triangle, and they accordingly held the suit 
to be barred except as to the southern triangle. 
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On the footing that the defendants in their 1897 suit had_ 


neither asked for nor obtained possession of the southern triangle, 
they found that the defendants had not been shown to have 
been in possession of it, and that consequently a decree for 
possession and mesne profits should not be passed against them, 
but that the plaintiffs should have a declaration of their title 
to the southern triangle. 


It will, however, be better to state their conclusions in 
their own language, as so much has turned on it in the present 
suit. 

“The defendants in their Title Suit against the Tagores in 1897 
claimed the lands north of the then current Gorai river as their Kishorepur 
lands. They did not claim the triangular portion of Bhairabpara, which 
was then in the bed of the Gora: The defendant got a decree accordingly, 
and we do not think that there 1s any satisfactory evidence definitely point- 
ing to the possession of this tnangular portion when it reformed after 
northward progress of the Gorai; in fact, it was not claimed in the Title 
Smt of 1897. We think, therefore, that the decrce in favour of the plain- 
iff must be confined to the tmangular portion of Mouza Bhairabpara to 
the south of the northern bank of the Gorai nvyer, as shown in the map 
of J. N. Roy. The defendants retain the entire fruits of their decree against 
the Tagores. The present suit was brought expressly for the lands which 
the defendants obtained in execution of their decree against the Tagores 
There was no allegation of dispossession in respect of any other lands, but 
the triangular portion was shown as disputed to the Commissioner. The 
defendants in their written statement generally stated that Mouza Bhairab- 
para was the name fraudulently given to their Mouza Kishorepur and they 
also relied upon their decree against the Tagores as the basis of their pos- 
session. The decree, therefore, will be for a declaration of the mghts of the 
plaintiff as Patnidar to that portion of Bhairabpara which is south of the 
northern bank of the Gorai, as shown in the map of J N Roy. The suit 
for recovery of possession of the lands decreed to the defendants ın their 
Title Suit No 125 of 1897 is dismissed As the defendants, however, denied 
the title of the plaintiff to the portion in respect ol which he gets a declara- 
tion, the plaintiff will be entitled to his costs in proportion to the area.’’ 


The plaint in that suit had claimed a declaration of title 
and a decree for possession and mesne profits of the mouza of 
Bhairabpara, and the judgment is to be read as finding, not 
that the southern triangle was not the subject of the suit in 
which case no declaration about it could have been given, but 
that the plaintiffs had only been dispossessed of the lands north 
of the Gorai as shown in the map made by J. N. Roy in 1898. 


It would have been well if both parties had been content 
to accept this adjudication of their rights. Unfortunately: this 
judgment was the starting-point of fresh and protracted litiga- 
tion. The plaintiffs were resisted by the defendants when they 
attempted to take possession, and having made futile attempts 
to get possession in execution, a relief not given by the decree, 
and to amend the decree, which was in strict accordance with 


PC. 
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the judgment, on the 23rd June, 1917, they filed the present suit 
for possession of the southern triangle, which, after having been 
twice before the Subordinate Judge, the District Judge, and the 
High Court, has now come before this Board from the decree 
of the High Court dismissing the suit. 

In the plaint in the present suit the plaintiffs ignored the 
fact that the High Court in the previous suit had refused to 
give them a decree for possession and mesne profits in respect 
of the southern triangle, and alleged in paragraph 5 that the High 
Court had held that the defendants had wrongfully taken posses- 
sion of the southern triangle on 12th Assar, 1312 (the 26th June, 
1905), in execution of their decree in the 1897 suit against the 
Tagores. They did, however, allege in paragraph 7 that, in con- 
sequence of the establishment of their right to the southern 
triangle in the previous suit, they were entitled to maintain a 
suit for possession and mesne profits, and in paragraph 8 they 
stated their causes of action as having arisen on the 12th Assar, 
1312 (26th June, 1905), when the defendants took wrongful 
possession, and on the 8th May, 1917, when their execution 
petition in the previous suit for possession of the southern 
triangle was dismissed. 

The case first came before the Subordinate Judge, who dis- 
missed the suit, holding, with reference to the fifth issue, that it 
was. barred under section 11, Explanation V, of the Code of 
Civil Procedure, on the ground that possession had been asked 
for and refused in the previous suit. 


On appeal the District Judge set aside the decree of the 
Subordinate Judge and remanded the suit for trial on the remain- 
ing issues, and his decree was upheld by the High Court on 
second appeal. Richardson, J, who delivered the judgment of 
the High Court, observed that the plaintiffs had not framed their 
plaint artistically, as they had not contented themselves with a 
new cause of action based on the decree of the High Court in 
the suit of 1908, but had alleged dispossession in the year 1905, 
and had included this alleged dispossession anterior to that suit 
as part of the cause of action in the present suit. He then 
proceeded to deal with the judgment of the High Court as 
follows:— 

° “Tf, then, the judgment of the learned Judges is referred to, it is 
obvious that the learned Judges did not decide that if the plaintiff was 
not ın possession, he was not entitled to possession. The learned Judges 
put their gwn construction on the pleadings and they formed their own 
conclusions as to the facts It appears io me that the parties io the present 


suit are as much bound by the learned Judges’ construction of the pleadings 
and conclusions of fact as they are by the decree itself. Wether they were 
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right or wrong 1s now immaterial. The decree follows from the reasons 
given for it, whether they were mght or wrong, and must be understood and 
interpreted in the light of those reasons. The judgment, standing as it 
does, the parties are governed by it and are estopped from making aver- 
ments which would be contrary to the record. 


‘‘The plaintiffs’ true cause of action in the present case is the High 
Court decree of 1908, coupled with the fact that they are out of possession. 
Allegations in the plant which go beyond this cause of action may be 
regarded as surplusage.’’ 

In spite of this clear pronouncement the Subordinate Judge, 
when the case ‘went back to him on remand, held that the suit 
was barred under Art. 142, as the defendants and the Tagores 
before them had been in continuous possession for more than 
twelve years before the institution of the present suit in June, 
1917, thus ignoring the finding of the High Court in the previous 
suit that neither the Tagores nor the defendants had been in 
possession before June, 1908, when that suit was filed. 


On appeal the District Judge applied Art. 144 instead of 
Art. 142. Treating the question as one of adverse possession 
under Art. 144, he held that the defendants were not entitled to 
tack on the Tagores’ possession to their own for the purposes of 
the article. In the result he allowed the appeal and decreed the 
suit. 

The case then went to the High Court on second appeal, 
' when Cuming, J., agreed with the Subordinate Judge that the 
sut was barred under Art. 142 and should be dismissed. Page, 
J., concurred in allowing the appeal and dismissing the suit, but 
on different grounds. After referring to the judgment of the 
High Court in the previous suit and to the judgment of Richard- 
son, J., in this suit, he observed: 


“Now the matter stands thus: the plaintiffs have been declared 
entitled to the triangular portion in dispute; but up to 1908, the date of 


the Title Suit brought by the plaintiffs against the Natores, it must be ' 


taken that there is no evidence, upon which the Court can rely, to justify 
a finding that the defendant-respondent, the Natores, or anybody else, 
were in actual possession of this 155 bighas.’’ 

It was unnecessary for the plaintiffs to prove “actual pos- 
session” in the sense of occupation after the submergence, as their 
possession in law continued until they were dispossessed. In 
the opinion of their Lordships, as already stated, the finding on 
which the judgment of the High Court in the previous, suit 
was based was/that there was no such dispossession prior to the 
15th April, 1908, when that suit was filed. Whether that finding 
was right or wrong, it is res judicata and the defendants are 
estopped from questioning it, and it necessarily follows that the 
present suit which was filed within twelve years was in time. 
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Page, J., was apparently of opinion that the suit was not 
barred, but he held it must be dismissed as there was no evi- 
dence that the defendants had taken possession between 1908, 
the date of the earlier suit, and 1917, the date of the present 
suit. No such evidence was needed, as it was common ground 
and expressly admitted in the written statement that the defend- 
ants were in possession in June, 1917, when the present suit 
was filed. This being so, the plaintiffs, having established their 
title in the previous suit, and not being barred by limitation, 
are entitled to a decree. 

Further, even if the defendants could be heard to say that 
the plaintiffs were dispossessed by them for 11 years, 11 months 
aud 27 days from the 26th June, 1905, down to the institution of 
the present suit, their Lordships are of opinion that there is no 
evidence to support the finding of the Subordinate Judge, which 
the District Judge, apparently accepted, that prior to the 26th 
June, 1905, the Tagores were in possession of the southern tri- 
angle. It is no doubt the case that the defendants recovered 
mesne profits in their suit of 1897 against the Tagores in res- 
pect of a tract of land which included the southern triangle, but 
the report of the Commissioner was based on the finding that 
the lands in question had again become culturable after the dilu- 
vion, and not on the ground that they had been actually cultivat- , 
ed The Commissioner’s report oh which the learned Judge relied 
is not evidence of dispossession by the Tagores, and their Lord- 
ships have not been referred to any other evidence in support of 
such a finding. It must therefore be held that is not shown 
that the plaintiffs were dispossessed by the Tagores prior to June 
-23, 1905, and, indeed, it was held in the suit of 1908 that the 
Tagores had never been in possession of the southern triangle. 
On this ground also the suit must be held not to be barred. 

For these reasons their Lordships are of opinion that the 
appeal should be allowed, the decree of the High Court reversed, 
and the decree of the District Judge restored, with costs through- 
out, and they will humbly advise His Majesty accordingly. 


Solicitors for appellants: T. L. Wilson & Co. 
Solicitors for respondent: W. W. Box & Co. 
KJ.R. Appeal allowed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT: —Sm Murray Courrs Trotter, Kt., Chief 
Jusiice AND Mr. JUSTICE PAKENHAM WALSH. 


R. Rathnasabapathy Chettiar .. Appellant® (PIF.) 
v. 
Ammakannammal and others .. Respondents (Defts.). 


Pleadings—Fraud—Breach of irust—Pleas of—Particulars—S pectfication 
of—Necessity—Issues—Setilement of—Obyect of—Precision n regard to— 
Necessity—Trustees wider trust deed—Misfeasance by—Plea of—Ornus of 
proof in case of--Evidence—Bsréh—Date of—Transfer Certificate giving date 
of birth as per Admission Register—Adnusstbility in evidence of. 


Where the administration of trustees appointed under a deed of trust 
is attacked ın any respect, the onus is on those who attack the administra- 
tion to show that the trustees committed misfeasance in the respect alleged. 


Held, that a copy of a Transfer Certificate purporting to have been given 
when the Ist plaintiff left a particular school, and containing an early ‘‘date 
‘of birth as per Admission Register, 7th April, 1905,’’ even if it was a correct 
copy coming from proper custody, was not evidence on the point of the date 
of birth of the Ist plaintiff because it was only a copy of a copy. It is the 
Admission Register alone which would be evidence of the date of birth. 

Per The Chef Justice—Any charge involving anything of the nature 
of fraud should be set out specifically with particulars where necessary. 
Where there are allegations of fraud and breaches of trust, those matters 
ought to be particularised to a point at which the litigant knows not merely 
generally but in detail what he has to meet. 


Observations on the drafting of pleadings and settlement of issues, 

On appeal from the judgment of the Hon’ble Mr. Justice 
Kumaraswami Sastri, dated 25th November, 1927, and passed 
in the exercise of the Ordinary Original Civil Jurisdiction of 
the High Coyrt in C.S. No. 595 of 1925. 

K. S. Krishnaswams Atyangar for appellant. 

T. N. C. Srinivasavaradachariar, A. Ramaswami Aiyor, 
M. S. Venkatarama Aiyar, E. V. Sundara Reddi and T. L. 
Venkatarama Atyar for respondents. 

The Court delivered the following 


JupGMENTs. The Chief Justice—TI have had the advantage 
of reading the judgment prepared by my learned brother in 
this case and I entirely agree in the result. I only desire to 
say one thing in this connection. There seems to me to be 
a gtave defect in the method of pleading and still more in the 
method of drawing up the issues which appears to be finding 
favour in these Courts. It is a settled rule of English plead- 
ing that any charge involving anything of the nature of fraud 
should be set out specifically with particulars where necessary. 
For instance, if breaches of trust are alleged on the*part of a 


*0.S.A. No 33 of 1928. Ist May, 1929. 
R—77 
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trustee it is essential that they shall be particularised in precise 
detail such as sums of money or other items of trust property 
alleged to have been misappropriated. Besides that safeguard 
we have the system in this country of having issues settled 
before the trial which is supposed to extract from the plead- 
ings the matters which are really in dispute between the parties 
and to reduce them to a series of short propositions. That is 
not part of the English system. It is inherited from the Scottish 
system of jurisprudence. Not being familiar with that system 
l can express no opinion as to its merits or demerits in the country 
of its birth. But I do know this in a general way that a Scot- 
tish Judge who is settling issues treats it as a very serious matter 
and reduces his issues to a high degree of precision and exacti- 
tude even when full pleadings are demanded. In India I am 
afraid the system of settling issues is so perfunctory that the 
issues are really worse than useless as a guidance to the Trial 
Judge. That, at any rate, was in the main my experience during 
the eight years in which I sat day by day on the Original 
Side. Sometimes the issues were vitiated by the fact that when 
one got into the case it was quite obvious that they put the 
onus on the wrong party; sometimes they were so vague as to 
be a less guide to what really was to be tried even than the plead- 
ings. I could not take a better example than the seventh issue 
settled in this case which runs as follows: 


‘‘Hav> the trustees been guilty of any, and, 1f so, what breaches of 


trust, misfeasance, malfeasance and non-feasance iu respect of the trust 
cstate?’’ 


That opens the door to allow the defendants to bring any 
sort of charge at the trial, unspecified and unparticularised, and 
gives the plaintiff whose conduct is impugned, no sort of notion 
what charge and how many charges, all obviously of a very grave 
nature, he has to meet. I remember asking a very experienced 
and eminent County Court Judge in England whether he did. 
not find difficulty from the absence of regular pleadings in the 


County Courts such as one would find in the High Court. He 
said: 


“No. I find that the parties know perfectly well what they have come 
to have decided and at the une iheir case 13 opened their advocates know 
exactly what matters to direct my attention to ’’ 


Whether that be correct or not, of course I am not ina posi- 
tion to say; but of this, I am quite certain that, if one is to acl 
on that principle not only issues but pleadings may just as well 
be abolished to-morrow. That, I think, is not right especially in 
India because I think the litigant ought to know at any rate. in 


general terms what case he has got to meet, and especially in 
e 


LVO] THE MADRAS LAW JOURNAL REPORTS. ` 611 


cases where there are allegations of fraud and breaches of trust. 
I think that those matters ought to be particularised to a point 
at which he knows not merely generally but in detail what he 
has to meet. I would personally suggest that issues settled as 
they are now settled by a Judge who knows nothing about the 
case and usually signs the issues drafted by counsel who know 
little more are worse than useless and have a fictitious ‘mportance 
which they do not deserve. I would far sooner see attempts 
made by better instruction in the Law College and above all 
in the Chambers where the budding practitioner learns his busi- 
ness in the art of pleading with sufficient definiteness to make 
it clear exactly what the Court is called upon to try. In every 
jury trial in England a junior counsel for the plaintiff before 
the case is opened summarises the pleadings giving the sub- 
stance of them and concludes in these words: “On that issue 
is joined and those are the issues which you have to try;” and 
a good junior will make it clear to the jury what exactly the 
issues are raised by the pleadings and takes a good deal of 
trouble to see that his summary is correct and omits nothing 
material. But, of course, with the laxity of pleadings which 
obtains in this country it is very difficult, it is almost impossible 
that the issues settled on those pleadings should not partake of 
the same laxity. The remedy appears to me to teach the bud- 
ding practitioner to plead properly and definitely. It shculd 
not be difficult to teach a young man how to plead. There is a 
very good work by Dr. Blake Odgers in England and for the 
student it isenot really necessary to go to the larger work by 
Bullen and Leake except for proper forms of pleading particular 
classes of cases. Two books on pleading have appeared in this 
country, one by Sir Cecil Walsh, K.C., who recently retired 
from the Allahabad High Court, and the other a bigger book 
which I looked through at the time but the name of the author 
of which I regret to say I have forgotten. Of course, at one 
time English pleadings were overlaid with technicalities and 
plaintiffs were often non-suited for some purely technical slip in 
the pleading and had to amend it and start all over again, all 
that after witnesses have been summoned, briefs delivered and 
everything was ready for trial. That state of things was put 
an end to by the Judicature Acts and I think the present*state 
of pleading in England, though it leaves room for making it 
quite easy to distinguish between the work of a neat and slip- 
shod pleader, really does enable the Judge to know exactly what 
the points at issue between the parties are. If a pleading is 
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vague and leaves it obscure as to what precisely is the case intend- 
ed to be set up, it is quite easy for the opposite party to take out 
summons for further and better particulars of this or the other 
paragraph of the statement of claim or defence and hundreds 
of such summonses are disposed of after hearing counsel by the 
Masters every day in Chambers. It is the rarest thing in the 
world to have applications for particulars of allegations in plead- 
ings in an Indian Court. I think that what happens is that the 
juniors in charge of the cases trust to the settlement of, issues 
to bring definiteness into the case, a hope in which in my ex- 
perience they have often been grievously disappointed and of 
course at that stage the leaders probably would not even have 
considered the case at all which may not come up for trial for 
months. Most Indian pleadings are overlaid with. pleading the 
evidence in support of the particular facts alleged. That is 
useless cumbering of them but as a rule it does not do much 
harm. But in cases where there are allegations of fraud or 
kindred allegations more particulars are absolutely essential and 
I should like to see the Indian student and the young budding 
advocate put through a real course of proper instruction in the 
art of pleading. That would bear fruit in time if it is properly 
carried out. And I think it must be taught in the first instance 
by English professors or English barristers who worked under 
and know the English system. I am not gainsaying that in the 
hands of experienced advocates at the trial the opening of the 
case of the parties gets rid of a lot of verbiage and focusses the 
attention of the Court on what is really material and really neces- 
sary. But in my opinion it is almost impossible to gather it from 
the issues even with the assistance of the pleadings which I 
must honestly confess I think are less loose and vague in their 
terms than the majority of issues framed to-day. The Indian 
system of pleading we have adopted is of course taken from the 
English system of jurisprudence jyst as the framing of the issues 
is taken from the Scottish system as I have pointed out; but unfor- 
tunately particularity and preciseness which are characteristic of 
all the very ably drawn English pleadings are entirely absent from 
Indian pleadings for the most part. There are no doubt some 
well-drawn pleadings in India but almost invariably these are 
very often cases in which a summons has heen taken out by 
the opposite party to compel the pleader on the other side to 
re-draft his pleadings in a more specific form. I think it would 
be well worth while to have a committee of legal teachers and 
a few practitioners to go into this matter and cpnsider what 
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suggestions could be fruitfully made to bring about a better 
state of things. I think the present is a case in which vague 
pleadings and vague issues might have led to serious embarrass- 
ment or eyen to a miscarriage of justice. 


Pakenhom Walsh, J—This is an appeal by the Ist plain- 
tiff against two parts of the decree in C.S No. 595 of 1925. 
The suit arose in the following circumstance: The appellant is 
the adopted son of one Ratnavelu Chett: who was a Dubash in 
Best & Co. This Ratnavelu Chetti was a wealthy gentleman 
and on the 18th May, 1919, he executed a deed of trust setting 
apart certain moveable and immoveable properties for certain 
charities and for allowances to some of his relations. Effect 
was given to the deed of trust from July, 1919 and the founder 
died in February, 1922. His adopted son, the appellant, suc- 
ceeded his father as President of the Trust Board. Owing to 
the fall in value of the trust properties, the trustees found them- 
selves unable to meet the sums payable under the trust deed 
from the income of the trust properties. They passed a resolu- 
tion in March, 1923, to cut down the allowances proportionately 
all round. This being objected to by some of the beneficiaries, 
an application was made on the Original Side asking for direc- 
tions for the abatement of the provisions contained in the trust 
deed. Waller, J., ordered that a suit should be filed and con- 
sequently this suit was filed hy the trustees. The materially 
contesting defendants were defendants 11, 12 and 18. Of these 
the 11th defendant is the sister’s son of the founder of the trust. 
He is really tesponsible for any serious opposition to the suit 
scheme but he has not appeared in this Court to oppose the 
appeal. A Commissioner was appointed by the Court to go 
into the accounts and submit his report. His first report was 
dated the 15th March, 1927 and a further report was called for 
to take accounts as to what a building known as “Kilton” cost 
for construction and how much of the total cost had been taken 
out of the trust funds. We are not concerned in this appeal 
with the matter of “Kilton” The decree states in paragraph 2 
that the Commissioner’s two reports be and are hereby con- 
firmed, but with regard to the two matters on which this appeal 
is preferred and which are dealt with in paragraphs 4 and 5 of 
the decree, the Commissioner gives no decision on the first and 
on the second his report does not support the order passed in 
the decree. 


The first is a matter of payment of Rs. 3,150 to the Ist 
plaintiff between February, 1922 and April, 1923. According 
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to the deed of trust, during the minority of the Ist plaintiff the 
sum of Rs 350 per mensem was to be paid to the wife of the 
founder which to be for her own maintenance and that of the 
first plainutf and for the education of the latter. After the 
first plaintiff attained majority, the founder’s widow was to get 
Ke. 250 per mensem and tle Ist plaintiff Rs. 350 per mensem. 
The 11th defendant objected that the Ist plaintiff did not attain 
lis majority until the 7th April, 1923, whereas the trustees had 
becn paying him at the rate of Rs. 350 per mensem from Feb- 
tuary, 1922 to April, 1923, as if he had attained majority. The 
11th defendant, who, as stated above, has been the person really 
raising objections to the suit, made no clear statement on the point 
in his written statement. He merely states in paragraph 10 that 
the allegations in paragraph 9 of the plaint are not quite correct. 
Paragraph 9 of the plaint states that, after the death of the 
founder, expenditure was considerably increased bv the found- 
er’s wife and his adopted son becoming entitled to the monthly 
allowances’ of Rs. 250 and Rs. 350 respectively. All that the 
11th defendant does in paragraph 10 of his written statement is 
to recapitulate the exact terms of the trust deed. He does not 
state definitely that the Ist plaintiff had not attained majority 
or at what age he actually did attain majority. In the written 
Statement filed by the 12th and 18th defendants, there is a defi- 
nite statement that the Ist plaintiff became entitled to a monthly 
allowance of Rs. 350 only on the 7th April, 1923, when he 
attained majority. There was no specific issue framed on the 
point and the only issue by which this matter cam be said to be 
covered is the general issue No. 7: 


I 


“Have the trustees been guilty of any, and, 1f so, what breaches of 
trust, .misfeasance, malfeasance and non-feasance in respect of the trust 
estate??? 

The matters that were referred to the Commissioner were 
to take the following accounts, namely, (a) an account of the 
properties of the frust estate, and, (b) an account of the income 
that the said properties will fetch if proper and reasonable care 
is exercised. Before the Commissioner, the 11th defendant led 
evidence as to the minority of the 1st plaintif. The Ist plain- 
tiff’s advocate seems very properly to have objected on the 
ground that it was not a question referred to the Commissioner. 
The*Commissioner, (while he took some evidence), probably 
in view of the fact that he was not asked to report on this matter, 
merely states: > 


“If the Honourable Court accepts the defendants’ contentions, the 
receipt of this item of money by the 1st plantit would be unauthoriged,’’ 
e 
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No evidence was led on the matter before the learned Judge 
whose only reference to it in the judgment is as follows :— 


“The next question is as regards the sum of Rs 3,150 which was 
collected by the trustees after the death of Ratnavelu Chetti and taken by 
the Ist plaintiff in his personal capacity as and for his allowance So far 
as this is concerned, ıt is clear that he was not entitled to any allowance 
until he attained majyomty. The Ist plaintiff has not shown how he was 
entitled to this allowance. He will therefore bnng back Rs. 3,150.’’ 


In our opinion, the learned Judge has thrown the onys on 
the wréng side in this matter. It was for those who attacked 
the administration of the trustees to show that they had com- 
mitted misfeasance in this respect. As noted above, the question 
was not one referred to the Commissioner and objection was 
taken by the Ist plaintiff to his enquiring into it. The Commis- 
sioner gave no opinion on the matter and as no evidence on it 
was led before the learned Judge, there is properly speaking no 
evidence on the point and therefore the alleged misfeasance has 
not been proved. The learned advocate for the appellant. has, 
however, taken us through the evidence adduced on the point 
berore the Commissioner and in our opinion the evidence on the 
Ist plaintiffs side is much superior to that adduced by the 11th 
defendant. The 11th defendant was the only witness examined 
lo prove that the Ist plaintiff was not a major when his adoptive 
father died. Now the Ist plaintiff’s adoptive father together 
with the 11th defendant had filed a suit in 1922 of which: the 
plaint is Exhibit H. The date of the plaint is unfortunately. not 
given in the printed portion extracted and the date put in the 
index, 15th July, 1917, is obviously wrong for the suit was only 
one of 1922 In Exhibit H the present Ist plaintiff was the 
Sth defendant and while, in the case of other defendants’ who 
were minors, the fact is distinctly stated and their guardian 
named, the present Ist plaintiff is not described by his adoptiye 
father, (the Ist plaintiff in that suit), or by the present 11th 
defendant, (the 2nd plaintiff jn that suit), as a minor.. This 
suit was, as regards his adopted son, a formal one by Ratnavelu 
and it is not alleged that there was any adverse interest between 
the plaintiffs in that suit and the present Ist plaintiff. When 
the 11th defendant was cross-examined on this point before the 
Commissioner, he had no explanation to give and said he did 
not know whether the averment in the plaint was right or 
wrong and that he signed it because Ratnavelu Chetti asked him 
to sign it. On the other side, the 11th defendant relied on 
Exhibit IV. This purports to be a copy of a Transfer Certi- 
ficate given when the Ist plaintiff left the Lutheran Mission 
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i Secondary School at Purasawalkam and the entry relied on in 


it is “date of birth as per Admission Register, 7th April, 1905.” 
In the first’ place, the document itself has not been properly 
proved. It is professedly a copy of the Transfer Certificate. 
The 11th defendant, as D.W. 1 says, he did not get it from 
the Headmaster but from! the 7th defendant. The latter is 
not called nor is the Headmaster called. Even if Exhibit IV 
be accepted as a correct copy coming from proper custody, ıt 
would not be evidence on the point of date of birth begause ıt 
is a copy of a copy. It is the Admission Register alone which 
would be evidence of the’ date of birth. As a matter of fact, 
Exhibit IV possesses very suspicious features. We find in it 
purporting to be part of the document “No. 61 of 1922-23.” 
These certificates have got to be given at the time the boy leaves 
the school for another school. How this number 61 of 1922-23 
could appear on a certificate that the boy left on 30th April, 1915 
has not been explained. Another suspicious feature is that the 
pupil’s name is given there as R. Rathnasabapathy. The 1st plain- 
tiff had admittedly not been adopted at the time he left the 
school. His name was then Manickam, and his initial should 
have been “M.” and it was only after his adoption that he would 
get the initial “R.” of his adoptive father Ratnavelu. The 11th 
defendant filed Exhibit II alleged to be a copy of a will executed 
by Ratnavelu Chetti on the 3rd February, 1922, in which the 
Ist plaintiff is described as a minor. Notice was served on the 
plaintiff’s vakil for the production of this will before the Com- 
missioner but he refused to produce it on two grounds: (1) as 
noted above that this matter ot the Ist plaintiffs majority was 
not referred for enquiry to the Commissioner, and (2) that the 
pleader did not represent the 1st plaintiff in his personal capa“ 
city but as a trustee. This is all the evidence about Ist plain- 
tiffs minority. Not only was there no specific issue raised on 
the point but, assuming that such an issue was raised, the onus 
has been thrown on the wrong" party. From a strictly legal 
point of view, there is no evidence at all and so the contention 
of Ist plaintiff’s minority fails. Even if the evidence tendered 
before the Commissioner be taken into account the evidence 
aflorded by Exhibit H is much better than that of Exhibit IV 
which is really not admissible at all and Exhibit H is certainly 
as good evidence as Exhibit II. We therefore find that the 1st 
plaintiff is not liable to restore the sum of Rs. 3,150. 


As regards the second matter appealed against, this is dealt 
with in paragraph 5 of the decree. It concerns a sum of 
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Rs. 10,713-8-0 expended for the repairs of the property known 
as “Rathna Villa,” which the appellant has been ordered to re- 
store. As stated by the learned Judge, the trustees met and re- 
fused to allow a claim which the 1st plaintiff had made with re- 
gard to this expenditure, vide Ex. Z. The learned Judge then 
proceeds : 


© The further question however arises as to whether this sum of 
Rs 10,713-8-0 which is now-in dispute and which was claimed as having been 
spent for repairs was money taken out of the trust funds or money taken out 
ot the private funds of Rathmavelu Chetti. Ou this part of the case the 
onus ıs on the 1st plaintiff, who claims this sum, to show that it was taken 
out of the private funds of Rathnavelu Chetti. It finds au entry in Exhibit 
G-1 which ıs the trust account booh l am not satished on the evidence 
before me that it has been proved that this amount which finds a place in 
Exhibit G-1 was really spent out of the private funds of Rathnavelu Chetti. ”? 


The accounts, however, filed and exhibited prove clearly 
that the-expenditure must have been out of the private funds. 
The Commissioner’s report contains nothing to the contrary 
and the only reference in the report itself to this sum is where 
it is merely quoted as a criterion for what would be reasonable 
expenditure on repairs and whitewashing of buildings. Turn- 
ing to the accounts, Exhibit AA shows that the total receipts 
of the trust fund were Rs. 78,473-0-10 and the total expendi- 
ture was Rs. 1,10,378-6-8. Of this, the trustees disallowed a 
sum of Rs. 10,713-13-8 on account of improvements to “Rathna 

- Villa” thus reducing the net expenditure to. Rs. 99,664-9-0. 
Deducting. from this the amount collected Rs. 78,473-0-10, the 
balance due to the founder’s estate is Rs. 21,191-8-2. These 
are the accougts which the Commissioner has found correct. It 
is obvious therefore that this amount of Rs. 10,713-13-8 which 
the Ist plaintiff spent for the repairs to “Rathna Villa” must have 
been taken out of the private estate of Ratnavelu Chetti, be- 
cause even after disallowing it from the expefditure, there was 
still a sum of Rs. 20,000 and odd due to the estate. In other 
words, Ist plaintiff could not possibly have got the money out 
of the trust. He therefore is clearly not bound to make it good. 
The appeal must be allowed on this point also. 

In the result, the appeal is allowed throughout. The costs 
will be as follows: The costs of respondents 25 and 26 to 
come out of the Trust Estate (Rs. 425). The 11th respond- 
ent to pay Rs. 350 as and for the costs of the appellant and the 
balance of the taxed costs to be recovered by the appellant from 
the Trust Estate. The respondent or each set-of respondents 
who have appeared by their advocates other than the 11th re- 
spondent to be paid Rs. 50 each out of the Trust Estate. 

A.S.V. Appeal allowed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT:—SiR Murray Coutts Trotter, Kit., Chief 
Justice AND MR. JUSTICE ANANTAKRISHNA AIYAR. 


The Auto Supply Co., Ltd. ..  Appellants* (Plffs.) 
v. 
V. Raghunatha Chetty .. Respondent (Deft.). 


Hire purchase agreement—Agreement amouniuig to a—Motor bus—- 
Ayreement as regards—Proviston im, for instal payment of heavy smn 
on delwery of bus and for monthly instalment payments by way of hire— 
Terminahon of agreement by owner on defasdi in payment of” monthly 
tistalmvents—Provision also for—Terminatiom of agreement by owner pur- 
suant io—Initial payment—A moun representuig—Forfeiture of—Owner’s 
right to retain amount 


By an agreement, dated 12th September, 1927, the plaintifs delivered 
a motor bus of which they were the owners to the ist defendant who 
hired it under the terms of the agreement. By clause (3) of the agreement 
the hirer was to pay by way of hire without demand a sum of Rs 1,140 
on delivery, and thereafter a sum of Rs. 226 on the 12th day of every month 
beginning with the month next after the date of the agreement until 11 month- 
ly instalments had been made unless in the interim he should have terminated 
the agreement By clause (4), in the event of all the stipulated monthly 
hire being duly and punctually paid, the vehicle was at the hirer’s option 
to become his absolute property, but he had a further option to buy the 
vehicle outright at any ume during the currency of the agreement by 
paying all the hire up to date By clause (2) the hirer was to pay the 
owners a sum of Re 1 as consideration for the option to purchase given 
to him. It was algo provided that the owners might terminate the con- 
tract of hiring and forthwith recover possession of the vehicle in certain 
events, one of which was that the hire for any given month was in arrear 
and left unpaid for seven days after the date fixed for its payment [cl. (4) 
(a)]. 

The 1st defendant committed default in the payment of the monthly 
instalments due for the months of March, April, May an@ June, 1928, with 
the result that on 12th June, 1928, “there was duc by the defendant to the plain- 
uffs a sum of Rs. XH. On 30th June, 1928, the plaintiff company exercised 
its right under the agreement and terminated the hiring and called upon 
the defendant to deliver the motor bus to the plaintiff and to pay the 
arrears due. The defendant not having done so, the plaintiff filed a suit 
for possesaion of the motor-bus, or, in lieu of it, Rs. 2,500 its value at date 
of suit, for the arrears of hire Rs. 904, and for damages for wrongful 
detention. 

Held, affirming the Trial Judge, that the agreement was a hire pur- 
chase agreemcut and not a sale which passed the property in the bus to the 
hirer with stipulated retardation of payment ot the purchase price by 
tuonthly instalments 

Heki further, reversing the Trial Judge, that the defendant was not 
cutitled to credit for Rs 914, being the balance of the sum of Rs. 1,140 
paid by him to the plaintiffs in September, 1927, left after deducting 
Rs 286 due by the defendant as for hire for the first mouth, and that the 
plaiutiffs were entitled to retain the said sum 

Per The Chief Justice —There 1s, no doubt, no express provision in 
the agreement that, when the agreement is terminated by the choice of the 
hirer or by his default, all sums paid by him up to date are to be retained 
Ly the owners without giving credit to him for a farthing But it is a 


*O.S.A. No. 1 of 1929, 13th March, 1929, 
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necessary implication of this agreement that such sums should be irrecover- 
able by the hirer. The initial payment of Rs. 1,140 was made a heavy onc 
with the express purpose of acting as a deterrent to hirers throwing back road- 
depreciated cars on the hands of the owners within a few months of the 
commencement of the hiring. 


Per Anantakrishna Aiyar, J—The sum of Rs 1,140 is to be treated 
as the first instalment of rent fixed hy the parties to be paid by the defend- 
ant for the use of the bus (the amount of the subsequent instalments being 
fixed having regard to the amount fixed as the first or initial instalment), 
Rut whether the sum of Rs. 1,140 is so treated or’ whether it is taken as 
premium’? paid to the lessor hy the lessee for the grant of the lease, in 
either view the defendant who broke the contract is not entitled to the 
return of the same 


On appeal from the judgment of the Hon’ble Mr. Justice 
Beasley, dated 24th day of October, 1928, passed in the exercise 
of the Ordinary Original Civil Jurisdiction of the High Court 
in C.S. No. 316 of 1928. 

Nugent Grant instructed by S. Rajamantckam for appellants. 

G. Krishnaswami Atyar for respondent. 

The Court delivered the following ` 


JupcmeEnts. The Chief Justice—This case turns on the con- 
struction of an agreement, dated the 12th of September, 1927; 
which is commonly called a hire purchase agreement. By that 
agreement the plaintiffs, the Auto Supply Co., Ltd., delivered 
a Morris motor bus of which they were the owners to the Ist 
defendant who hired it under the terms of the agreement. Those 
terms were these: 

By clause (3) the hirer was to pay by way of 
hire without demand a sum of Rs. 1,140 on delivery, and 
thereafter a sum of Rs. 226 on the 12th day of every month bc- 
ginning with the month next after the date of the agreement until 
11 monthly instalments had been made unless in the interiin 
he should have terminated the agreement. 

Then by clause (4) in the event of all the stipulated monthly 
hire being duly and punctually paid, the vehicle was at the hirer’s 
option to become his absolute property, but he had a further 
option to buy the vehicle outright at any time during the cur- 
rency of the agreement by paying all the hire due up to date. 
By clause (2) the hirer was to pay the owners a sum of Re. 1 
as consideration for the option to purchase given to him. It was 
also provided that the owners might terminate the contract of 
hiring and forthwith recover possession of the vehicle in’ cer- 
tain events, one of which was that the hire for any given month 
was in arrear and left unpaid for seven days after the date fixed 
for its payment [clause (4) (a)]. That is the event which 
happened. No monthly instalments were paid for March, April, 
May and Jutie, 1928, the total amount due to the owners in 
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respect of those months being Rs. 914. On the 30th June, 
1928, the plaintiff company terminated the hire and called for 
delivery of the bus to them with payment of the arrears then 
accrued. This was not done and the plaintiffs filed the pre- 
sent suit for possession of the bus, or, in lieu of that for Rs. 2,500, 
its estimated value at the time, for the arrears of hire, t.e., 
Rs. 904 and for damages for wrongful detention from the date 
of demand, 1.¢., 30th June, 1928. 


The learned Judge has held that the agreement before us 
was a hire purchase agreement which I take to mean that it was 
a hiring with an option of purchase to the hirer on the fulfil- 
ment of the stipulated conditions and was not a sale which 
would pass the property in the bus to the hirer with stipulated 
retardation of payment of the purchase price by monthly instal- 
ments. It has not been questioned by either side that the learn- 
ed Judge was right in so finding and that takes us out of the 
ambit of the decision in Lee v. Butler’ and the position is that 
which is dealt with in the leading case of Helby v. Matihezws.* 
The learned Judge has decided that on the termination of the 
hiring the plaintiff-owners were not entitled to retain the 
Rs. 1,140 paid as an advance under the agreement but only to 
Rs. 226 corresponding to the ordinary monthly instalments for 
the balance of the duration of the hiring. This seems to me to be 
adding a term to the contract which is not there. No doubt it was 
inthe contemplation of the draftsman of the agreement that the 
sum of Rs. 1,140 was something more than what is described 
as being, namely, the first month’s hiré, and that for the protec- 
tion of both parties. Every one knows that a new motor vehi- 
cle after it has been on the road for even a month is depreciated 
in the market by something like 50 per cent. and I make no doubt 
but that the object of this clause is to prevent the hirer turning, 
a new into a second-hand car, depreciate it 50 per cent. and then 
put it on the bands of the owners*in that condition. It is quite 
true that there is no express clause in this contract that on 
the termination of the agreement either by return of the vehicle 
by the hirer or by breach of the conditions of the agreement by 
him he shall forfeit all he has already paid including the initial 
sum Df Rs. 1,140; but it appears to me that it is a necessarv 
implication of the contract and I so hold. The learned Judge 
thinks that this is a case of hardship for the defendant, the hirer. 
Were this decision to be upheld, it seems to me that it would be 
an intolerable hardship on the owners. They hand over a new 
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car, it can be thrown back on their hands at the end of a month 
on payment of the small sum of Rs. 226 leaving in their hands 
a car depreciated 50 per cent. in its value. Indeed, if the sum 
of Rs. 1,140 is not to be treated as hire at all, I do not see why 
it should not be open to the hirer to return the car one day 
before the end of the first month and have had a month less 
one day to use the car for nothing. It is quite true as I have 
already said that there is no express provision in this agreement 
that, when the agreement is terminated by the choice of the 
hirer or by his default, all sums paid by him up to date are to be 
retained by the owners without giving credit to him for a farth- 
ing. But it seems to me that it is a necessary implication of 
this agreement that such sums should be irrecoverable by the 
hirer and that we should not be justified in treating the initial 
payment of Rs. 1,140, as in any event returnable to him on the 
termination of the hiring. There is no question here of any 
misleading of the hirer; he signed the agreement with his eyes 
open and in many ways it was an exceedingly favourable agree- 
ment to him, in that he could at his own choice put an 'end to 
the hiring whenever he was so minded. But I think it must be 
a necessary implication that he was not entitled to get back 
anything which he had paid under the terms of the agreement. 
I have no doubt that the initial payment was made a heavy one 
with the express purpose of acting as a deterrent to hirers throw- 
ing back road-depreciated cars on the hands of the owners 
within a few months of the commencement of the hiring. On 
the best view I can form of this case I feel constrained to 
differ from the conclusion of the learned Judge and to allow 
this appeal with costs. ; 
Anantakrishna Atyar, J—As I have the misfortune to 
differ from the learned Trial Judge in this case, and as the case 
fraises a question of importance relating to the incidents of hire 
purchase agreement, I feel bound to express in my own words 
the reasons for my decision.” The plaintiff in the original suit, 
Auto Supply Co., Ltd., is the appellant before us. In pursuance 
of an agreement, dated the 12th of September, 1927, the plaintiff 
delivered a Morris motor bus to the first defendant (the second 
defendant stood as surety for the first defendant). Under the 
terms and conditions contained in the said agreement, the first 
defendant paid a sum of Re. 1 in consideration of the option to 
purchase given to him under clause (2) of the agreement; and 
under clause (3) he paid in September, 1927, a sum of Rs. 1,140 
to the plaintiff ; he also paid to the plaintiff by way of hire Rs. 226 
in each of the months after September, 1927. The first defend- 
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ant committed default in the payment of the monthly instal- 
ments due for the months of March, April, May and June, 1928; 
t.e, on the 12th of June, 1928, there was due by the defendant 
to the plaintiff a sum of Rs. 904. On the 30th of June, 1928, 
the plaintif company exercised its right under the agreement 
and terminated the hiring and called upon the defendant to 
deliver the motor bus to the plaintiff and to pay the arrears due. 
The defendant not having done so, the plaintiff filed the suit 
for possession of the motor bus, or in Vieu of it Rs. 2,500 its 
present value, for the arrears of hire Rs. 904 and also for 
damages for wrongful detention from the lst of July, 1928, 
until delivery of the bus to the plaintiff. The learned Judge 
decreed the suit in plaintiff’s favour, but held that out of Rs. 1,140 
paid by the defendant to the plaintiff in September, 1927, the 


_ plaintiff was entitled to retain only Rs. 226 as for hire for the first 


month and that credit must he given by the plaintiff to the defend- 
ant for the balance (Rs. 1,140 minus Rs. 226 or Rs. 914). It is 
against this portion of the decision of the learned Judge that the 
plaintiff company has preferred this appeal. 


. The first question to be considered is, what is the exact legal 
nature of the agreement between the parties. It is necessary 
to. distinguish between (1) contracts to buy and pay by instal- 
ments; and (2) contracts to hire, the hirer having an option 
to return goods, with a provision that on payment of certain 
number of instalments the article should belong absolutely to 
the hirer. In a contract of sale for a price payable by instalments, 
the purchaser has no option of terminating the contract and 
returning the chattel, whereas in a contract of hire purchase the 
hirer has Such an option. In the case of a hire purchase con- 
tract, the hirer has got an option to purchase, which he may exer- 
cise or not according to his sweet will and pleasure; but in the 
case of a contract of sale the purchaser has become the owner 
of the chattel, but the price is by*agreement payable by instal- 
ments. This distinction has been well pointed out in the judg- 
ment of the House of Lords in the case of Helby v. Matthews’; 
the learned Trial Judge in the case before us held that the 
agreement in question was a hire purchase agreement. That 
finding is not disputed before us by either of the parties. The 
question then is whether the learned Judge’s direction that the 
plaintiff should give credit to the defendant for the difference 
between Rs. 1,140 paid in September, 1927 and Rs. 226 is 
correct. Now turning to the terms of the agreement between 
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the parties, I find that clause (2) of the agreement provides 
that 


“on the signing of the agreement, the hirer (the defendant) shall pay the 
owners (the plaintiff) a sum of Re. 1 in consideration of the option to 
purchase given to the hirer hereunder and the said sum shall become the 
absolute property of the owners ”? 

Clause (3) is important: 

“‘The hirer shall pay at Madras by way of hire without demard the 
sum of Rs. 1,140 and thereafter a sum of Rs. 226 on the 12th day of evciy 
calendar month beginning with the month next after the date herem until 
11 monthly instalments have been made, unless he shall have terminated 
this agreement as hereinafter provided . . The hirer acknowledges 
that he holds che vehicle as a bailee of the owner and shall not have any 
property or interest as purcnaser therein until he shall have exercised his 
option of purchase as herembefore provided and shall bayc paid the whole 
amount due in this agreement The owners may terminate the contract of 
hiring and forthwith recover possession of the vehicle if any monthly hire 
is in arrear and left unpaid for seven days after the date fixed for its 
payment.’’ 

It is admitted that the defendant committed default in 


payment of the amounts due for the months of March and the 
subsequent months. The question is whether on the true con- 
struction of the agreement the defendant is entitled to credit 
for the sum of Rs. 914. If on a proper construction of the 
contract the defendant is not entitled to the same, then the 
defendant’s contention must be overruled, and no question of 
any “hardship” to him would, in my view, arise. The parties 
dealt with at arm’s length and there is no question of bargain 
pressing hard on one and not on the other. For the considera- 
tions recited in the agreement and moving from one party, the 
other party Nas undertaken to do something. It is admitted 
that the defendant is not entitled to the return of any of the 
instalments paid from October, 1927 to February, 1928; but 
it is contended that the defendant is entitled to the return of 
Rs 914 out of the amount of Rs. 1,140 paid by the defendant 
to the plaintiff on the date of the agreement when the bus was 
delivered to the defendant. Is there any reason for making 
any distinction between the payment made in September, 1927 
and the other payments made subsequently? The agreement 
speaks of all these payments as payments made “by way of 
hire.” The amount of hire payable by the defendant to the 
plaintiff has been fixed by the parties; that which is payable in 
September, 1927, has been fixed by them at Rs. 1,140 and-that 
which is payable on the 12th of each of the succeeding 11 months 
has been fixed by them at Rs. 226. As it is admitted that it 
is the defendant who broke the contract, prima facieehe is not 
entitled to recover any amounts paid by him to the plaintiff. 
If this amougt of Rs. 1,140 be treated as “hire” it is clear that 
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it is hire paid by the defendant for the use of the bus, and it 
stands on the same footing as the subsequent instalments paid 
by him; and as he had the use of the bus for the period, the 
defendant is not entitled to the return of any portion of the 
hire paid by him. The learned Judge says that the plaintiff 
is not entitled to retain Rs. 1,140 treating the same to have 
been paid “as advance of rent,” on entering into the agreement; 
the agreement does not mention this sum as “an advance of 
rent.” My attention has not been drawn to any evidepce, or 
provision in the document, that the sum of Rs. 1,140 was paid 
as “advance’’ of rent. If once it is proved or admitted that it 
is “an advance of rent,” then quite different considerations 
would apply. But, as already mentioned, there is no evidence 
to support the finding that the amount in question was paid as 
advance of rent. If parties treated it as “advance of rent,” 
then naturaJly one should expect the agreement to contain a spe- 
cific provision as to how this advance of rent was to be dealt 
with subsequently—whether the same should be returned to the 
hirer or whether the same should be taken towards the rent 
due for some particular instalments. The agreement in ques- 
tion does not make any such provision. Further there is no 
warrant in the case for the view that the hire (rent) due for 
September, 1927, was only Rs. 226. The agreement only states 
that the hirer shall pay by way of hire the sum of Rs. 226 on 
the 12th day of every succeeding month after September, 1927, 
until 11 monthly instalments have been made, unless in the mean- 
time he shall have terminated the agreement. The provision, as 
| understand it, is not that the-parties have agreed that the 
proper rent for each month is Rs. 226, but they have made a 
consolidated provision that the hirer shall pay by way of hire 
a sum of Rs. 1,140 at the time of the delivery of the bus to the 
defendant and also pay a sum of Rs. 226 on the 12th day of 
11 subsequent months. The essential difference is this. + Accord- 
ing to the defendant’s view, Rs.°226 would represent the rent 
of a new motor bus for the first month of its user, and the same 
would be the proper rent for each of the 11 months following. 
Ií so, the defendant could have the use of a new motor bus for 
one month by paying Rs. 226 and he could at the end of the 
peried return the same without being under any further liability 
to the plaintiff. Again, if defendant’s view be upheld, he could 
return the bus just one day before the expiry of the first month 
without being liable to pay any amount as rent. Obviously no 
owner of a new motor bus would agree to let the same on such 
terms. The obvious intention of the parties shquld therefore 


+ 
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be taken to be that the first instalment of rent to be paid was 
to be Rs. 1,140 and that payable for each of the other instal- 
ments was to be Rs. 226. There is nothing wrong in the par- 
ties agreeing to different amounts to be paid as rent for different 


periods. The reasonable view to be taken of the agreement. 


1s, in my opinion, that the defendant paid Rs. 1,140 as the first 
instalment of rent and agreed to pay 11 further subsequent 
instalments of Rs. 226 each on the 12th of every succeeding 
month so long as the agreement continued to be in force. But 
for the fact that the initial payment made by the defendant was 
a comparatively large amount, the amount due for each of the 
subsequent instalments weuld have been much more than 
Rs. 226; in other words, in fixing the amount of the subsequent 
instalments, the parties had due regard to the amount of initial 
payment made by the defendant to the plaintiff. If the amount 
to which the plaintiff would be absolutely entitled in case of 
breach of the agreement by the defendant was to be only Rs. 226, 
that is only a portion of the initial payment, then, it stands to 
reason, as was contended before us, on behalf of the appellant, 
that the amount of the subsequent instalments would have been 
fixed at a very much higher figure than Rs. 226. I am therefore 
of opinion that the amount of Rs. 1,140 in question should not be 
taken as “an advance of rent” in the ordinary acceptation of the 
expression, but that it was the first instalment of rent agreed 
to he paid by the defendant to the plaintiff for the use of the 
bus, and that it stands on the same footing as the payments made 
in respect ef the instalments from October to February, and 
that the defendant is not entitled to a refund of any portion of 
ibe same. 


If, on the other hand, payment of this amount of Rs. 1,140 
should not be treated as payment of rent, it should, in my view, 
be taken as a premiunı taken by the owner, the plaintiff, with a 
view to grant the lease to the defendant. If it should be taken 
as a premium to grant a lease, then the lease having been grant- 
ed, the defendant is not entitled to have any portion of the 
said amount returned to him. The same should be taken to 
have been paid for the plaintiff’s executing and granting the 
lease; and the defendant enjoyed the benefit of the same when 
he got the lease. This view receives support from the decision 
of Muthuswami Aiyar and Best, JJ., in Kammaran Nambtar 
v. Chindan Nambiar.’ The plaintiff-landlord sued to eject the 
defendant, the tenant, on the ground that the defendant allowed 
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the rent to fall into arrears and that the landlord was entitled 
to recover possession on the footing of forfeiture of the lease. 
It appears that the defendant had paid the plaintiff the considera- 
tion (premium) for the grant of the lease. The Lower Courts 


_ held that the plaintiff was not entitled to recover possession 


before he returned the consideration (premium). The learned 
Judges of the High Court observed as follows: 

“We do not agree with the Judge that ıf the clause for forfeiture of 
the perpetual lease is enforceable, the plaintiff 1s only entitled to a decree 
or refund of the consideration paid by the tenant at the time of obtaining 
the lease. Ex. A contains no provision for such repaymeut and an obliga- 
tion to refund cannot be inferred from the clause for forfeiture R 
In the case of a lease, the consideration paid for ıt ıs exhausted by the 
grant of the lease, and the tenant’s forfeiture of the lease cannot operate 
to convert the original consideration into a debt.’’ 

The High Court held that the plaintiff was entitled to 
recover possession without returning any portion of the con- 
sideration (premium) paid for the grant of the lease. In my 
view the principle of that decision would apply to the case be- 
fore me, in case it is taken that the initial payment made by 
the defendant in this case should be taken to be in the nature 
of premium forthe grant of the lease. 

Thus whether the amount in question be treated (as I am 
inclined to take it) as the first instalment of rent fixed by the 
parties to be paid by the defendant for the use of the bus, the 
amount of the subsequent instalments being fixed having re- 
gard to ihe amount fixed as the (lst) initial instalment, or, 
whether the said amount be taken as ‘“‘premium’s paid to the 
lessor by the lessee for the grant of the lease, in either view the 
defendant who broke the contract is not entitled to the return 


„OÍ the same. It was suggested that such a construction of 


the contract works to the great advantage of the one party (the 
plaintiff) but works hardship on the other (the defendant). 
The rights of the parties have to be worked out according to 
the terms of the contract which*they entered into with their 
eyes open; each got under the contract what he bargained for, 
and there is no question of fraud or mistake. In this case it 
seems to me that no question of “hardship” is before the Court 
for consideration. Further, the judgment of Eord Macnaghten 
at p. 482 of Helby v. Matihews* mentions considerations which 
would seem to show that there is no question of “hardship” in 
such a case at all. His Lordship observed: ` 


‘(Theeadvantages are not all on one side If the object of desire loses 
its attgictions on closer acquaintance—if faults are developed or defects 


2 (1895) A.C. 471 ò 








LVI] THE MADRAS LAW JOURNAL REPORTS, 627 


discovered—if a coveted treasure is becoming a burthen and an encumbrance, 
it is something, surely, to know that the transaction may be closed at once 
without further hability and without the payment of any forfeit. If these 
agreements are objectionable on public grounds it is for Parlament to 
imerfere. It ıs not for the Court to put a forced or strained construction 
on a written document or to import a meaming which the parties never 
dreamed of hecause it may not wholly approve of transactions of the sort.’’ 


The learned Advocate for the respondent drew our atten- 
tion to the circumstanace that in Helby v. Matthews* the amount 
of the initial payment was only 10s. 6d. and that the amount of 
each of the succeeding instalments was also only 10s. 6d. But 
in my view that does not make any real difference. The sub- 
ject-matter of hire in Helby’s casc* was a pianoforte, whereas 
the subject-matter of the agreement before us is, as already men- 
tioned, a new motor bus; and one can well understand the effect 
of the first few months’ use on the respective chattels concerned,” 
on which will depend the amount of the initial payment of hire. 
It was also argued on behalf of the respondent that in the case of 
Brooks v. Betrttstein* there was a specific provision that the hirer 
was in no case to be entitled to any credit for the amount paid 
for option or for the said rent or in part thereof except at 
purchase of the said furniture under the provisions of the agree- 
ment. But that circumstance also does not, in my view, make 
any difference for the reasons mentioned by me already. In 
Brook’s case* the hirer paid £1 on the signing of the 
agreement, £14 at the time of the delivery of the furniture and 
£20 before the 29th of June, 1907, in all making £35. He had 
also paid rent gt £7 per month for the subsequent months but got 
in arrear and owed £51 for rent unpaid. The owners, in exercise 
of the powers given to them by the agreement, re-took possession 
of the goods and claimed the arrears of rent of £51 without giving 
credit to any portion of £35 paid by the hirer. As mentioned by 
Bigham, J. : 

‘í But in truth the hirer has enjoyed the use of the furniture which was 
fhe consideration for the rent, and I gan see no reason why he should not be 
liable to pay the arrears claimed.’’ 

Our attention has not been drawn to any Indian case on the 
point. For the reasons mentioned by me, I am not able to make 
any distinction between the sum of Rs. 226 paid on various occa- 
sions by the defendant and the sum of Rs. 1,140, the initial pay- 
ment made by him. If the former represent hire or rent, I think 
that the latter also should be taken to have the same legal charac- 
teristic. There is no evidence to show that the rent for Sep- 
tember, 1927, was fixed as at something less than Rs. 1,140. I do 
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not feel justified in fixing the proper rent for the first month (Sep- 
tember, 1927), at Rs. 226, nor am I able to find any evidence or 
any indication to support the argument that the amount of 
Rs. 1,140 should be taken as payment of “advance of rent.” 
If, however, the said amount be taken to represent “premium” 
(consideration) paid for the grant of the lease, then the lease 
having been granted and the defendant having admittedly had 
possession and enjoyment of the bus for some months, the 
consideration, that is the premium, paid has become exhausted 
by the grant of the lease, and in that view also the defendant 
is not entitled to the return of the same or any portion thereof. 
The agreement in question is one of hire-purchase and the 
parties having dealt with each other at arm’s length, each 
had what he bargained for; no question of hardship arises in 
my view of the case. In a case of this nature, it is with great 
reluctance that I have had to differ from the decision of the 
learned Judge. But, for the reasons given by me above, I 
think that the direction in the decree that the defendant should 
be given credit for the sum of Rs. 914 is not correct, and 
that the appeal should be allowed with costs. 


A.S.V. Appeal allowed. 
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Nattukottar Chetti—Banking firm of—Deposil with, under heading “A 
maral B’’—Liability ın respect of, to A or to B—Payment to maraldar B 
if a good dtscharge—Maraldar—Position and rights of 


In the year 1888 the widow of R, a Nattukottai Chetti, handed over a 
sum of Rs. 5,000 to her father, V, to be deposited by him with a certain 
Chetti firm in Rangoon, where high rates of interest prevailed. The 
deposit was duly made with the agreed firm, but in 1892 the fund was 
transferred by ’s firm (known by the initials A.M.V.R. ), to another 
Rangoon firm known as VEA There was nothing to show under what 
circumstances that transfer was made It was not done at the instance 
of R’s widow or after consultation with her, and it was evidently a mere 
change of investment made at the assumed discretion of V The VEA 
firm credited the fund, which then amounted to over Rs. 10,000, in their 
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books under the heading ‘‘RM.A.RRM.”? (which denoted the firm of” 


R), “maral A.M.V.R.”. 


In 1895 a portion of the amount was withdrawn, and shortly after- 
wards there was a further deposit. The withdrawal and further deposit 
were apparently made by the A.M.V.R. firm, and there was no direct 
dealing between either the R.M.A.R.R.M. firm or R’s widow and the 
V.E.A. firm. Interest was duly credited on the deposits by the V.E.A. 
firm, and accounts were rendered annually to the A.M.V.R. firm, and 
that continued till 1904, when the A. M. V. R firm, having opened a 
branch of their own in Rangoon, the balance of the fund was at their 
request paid over to them by the V.E.A. firm and the V.E A. deposit 
account was finally closed During the whole of that period there was 
no communication of any sort between Rys firm or R’s widow and the 
V.E.A. firm, and no reference was made to either of them or to the 
appellant, the adopted son of R, who was then of full age, when the V EA. 
account was closed Between 1904 and 1917, when the suit was filed, R’s 
widow and the appellant, her adopted son, made numerous withdrawals 
from the A.M.V.R. firm, and apparently regarded it as solely responsi- 
ble to them for the deposit. 

Held, affirming the High Court, that, as regards the liability of the 
V.E.A. firm to the appellant for the fund which had been deposited with 


them by V’’s firm, no conclusion could be based upon the mere. use of the: 


word ‘‘maral’’, that ıt was a question to be decided upon all the circumstan- 
ces of the case whether the intention was that V and his firm, while remain- 
ing directly responsible to those to whom the bencficial interest in the 
fund belonged, should have authority to change its investment from time 
to time and to give a valid discharge for its repayment; and that, in view 
of the relationship of the parties, the course of dealing between them, and 
the other facts of the case, the only possible inference was that V and his 
firm were alone to be responsible to the, appellant and his mother, 
and that the repayment in 1904 by the V.E.A. firm to V’s firm, with 
whom alone they had dealt, was a good discharge of their liability. 

The maraldar is clearly something more than a bare agent, the limit of 
his powers and responsibilities depending upon the understanding between 
the parties. ¢ 

Appeal No. 144 of 1927 from the High Court of Judica- 
ture at Madras. 


De Gruyther, K.C. and C. Sydney Smith for appellant. 

Upjohn, K.C. and K. V. L. Narasimham for respondents. 

4th July, 1929. Their Lordships’ judgment was delivered 
by 

Sm Grorce Lownpes.—The appellant, in conjunction with 
his mother, Valliammai, sued two sets of defendants in the Court 
of the Subordinate Judge of Sivaganga for the recovery of 
the balance of certain deposits made under circumstances here- 
inafter detailed. The plaintiffs succeeded in the first, Court 
in respect of the greater part of their claim against both sets 
of defendants. In the Court of Appeal the decree was upheld 
only against the first set of defendants, who are persons of no 
substance, and the suit was dismissed against the’ other and 
more substantial defendants. The question on appeal to His 
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Majesty in Council is whether the second set of defendants are 
liable. : s 
It is now admitted that the deposits in question were made 
in the year 1888 as the result of a family arrangement. Valli- 
ammai was a sonless widow whose husband Ramanathan had 
died two years previously. In order to provide for a future 
adoption by Valliammai a sum of Rs 5,000, made up partly 
from her sirtdhaw and partly by contributions from her own 
father, Veerappa, and her father-in-law, Arunachellam, was 
handed over to Veerappa to be deposited by him with a certain 
Chetti firm in Rangoon, where high rates of interest prevailed. 
The deposit was duly made with the agreed firm, but in 1892 
the fund was transferred by Veerappa’s firm (which is known 
by the initials A.M.V.R.) to another Rangoon firm known as 
V.E A., whose representatives were the second set of defend- 
ants in the suit (defendants 7—11) and the respondents in this 
appeal, defendants 1—6 being the representatives of Veerappa’s 
firm, whose liability was affirmed by the High Court in appeal. 
There is nothing on the record to show under what circumstances 
this transfer was made, but it is not suggested for the appellant 
that it was done at Valliammai’s instance or after consultation 
with her. and it seems ta b---- * a oS 
eee ak aur at wue assumed discretion of Veerappa. 


The V.E.A firm received the fund, which then amount- 
ed to over Rs. 10,000, and credited it in their books under the 
heading “R.M.A.R.R.M.” (which denoted the firm of Valli- 
ammai’s deceased husband, Ramanathan), “snaral¢A.M.V.R.,” 
ie., as received through Veerappa’s firm (A.M.V.R.} though 
the exact implication of the word “maral’’ is a matter in 
dispute between the parties. 


In 1895 the appellant, then a minor, was adopted by Valli- 
ammai, and a sum of Rs. 6,680 was withdrawn from the fund 
for the expenses of the adoption Shortly afterwards a sum of 
Rs. 900, representing presents made to the adopted boy, was 
added to the deposit in the hands of the V.E.A. firm. This 
withdrawal and further deposit were apparently made by 
Veerappa’s firm (A.M.V.R.), there being no evidence of any - 
direct dealing between either Ramanathan’s firm (R. M. A. R. 
R. M.) or Valliammai and the V.E.A. firm in Rangoon. 

Interest was duly credited on the deposits by the V.E.A. 
firm, and accounts were rendered annually to the A.M.V.R. 
firm, and this continued till 1904, when the A.M.V.R. firm, 
having opened a branch of their own in Rangoon, the balance 
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of the fund was at their request paid over to them by the V.E.A. 
firm-and the V.E.A. deposit account was finally closed. 


During the whole of this period there seems to have been 
10 communication of any sort between Ramanathan’s firm or 
Valliammai and the V.E.A. firm, and no reference was made to 
either of them or to the appellant, who was then of full age, when 
the V.E.A. account was closed. The appellant made no en- 
quiries as to the state of the account, as to the payment of 
interest, or the mode of investment. Between 1904 and 1917, 
when the suit was filed, he and his mother made numerous with- 
drawals, amounting in all to Rs. 8,700, from the A.M.V.R. 
firm, and apparently regarded it as solely responsible to them 
for the deposit. Veerappa, the head of the firm, was the appel- 
lant’s grandfather, and he survived till 1914. He had himself 
contributed the major part of the original deposit, and there is 
no suggestion that during his lifetime the firm was in other than 
good circumstances. 


The significance of this prolonged course of dealings froin 
1904 onwards between the appellant and Veerappa’s firm seems 
not unnaturally to have been a malter of some anxiety to the 
appellant, and he tried to account for the withdrawals of the 
Rs. 8,700 by the allegation that he had other and independent 
funds with the A.M.V.R. firm, but this has been held by both 
Courts in India to be untrue, and ‘it is not now disputed that 
they were withdrawals from the deposit account in suit. 


It may aRo be noted that in a power of attorney from Valli- 
ammai to the appellant, given in 1917 with a view to the suit, 
it is stated that her stridhan moneys, which formed part of the 
original deposit, were “duc to her only from the family of her 
father.” l 


On this state of facts their Lordships have to decide whether 
the V.E. A. firm, representedeby the respondents in this appeal, 
are liable to the appellant for the fund which was deposited with 
them by Veerappa’s firm, and the proper balance of which was 
repaid by them to that firm as long ago as 1904. 


The appellant’s case has been rested before this Board 
mainly on the heading of the account as kept by the V.E.A. 
firm. The money, it is contended, was credited by them to 
Ramanathan’s firm (R.M.A.R.R.M.), Veerappa’s firm only 
appearing in their accounts as the maraldar, t.e., the agent 
through whom the deposit was made; the receipt of Veerappa’s 
firm, therefoge, could not be a valid discharge as against the 
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P. C. appellant; moreover, the Appeal Court held that the V.E.A. 
Avanachalam Érm must have known who the R.M.A.R.R.M. firm were. 
Che.ty It might perhaps be objected that neither the appellant nor Valli- 
Vayiravan ammai was shown to represent the R.M.A.R.R.M. firm, nor 
Chetty. did they sue as representing it. It may well have been that 
"sir George the V.E.A. firm in Rangoon knew who the R.M.A.R.R.M. 
Lowndes. firm were without knowing anything about Valliammai or her 
i adopted son, but their Lordships do not think it necessary to 
pursue this suggestion. š 


Much time was devoted in the Subordinate Judge’s Court 
to the discussion of a maraldar’s position and responsibilities 
under the trade usage prevailing among the Chettis of Southern 
India, but nothing definite results from the discussion. It has 
not been suggested that a custom was established, and it has 
not been seriously contended for the appellant before this Board 
that any conclusion can be based upon the mere use of the word 
“inaral” The maraldar is clearly something more than a bare 
agent, the limit of his powers and responsibilities depending 
upon the understanding between the parties. It is, in their 
Lordships’ opinion, a question to be decided upon all the circum- 

= os af the case whether the intention was that Veerappa and 
lus hrm, while remaining directly rosponsihle tn those to whoni 
the beneficial interest in the fund belonged, should have authority 
io change its investment from time to time and to give a valid 
discharge for its repayment; and having regard to the relation- 
ship of the parties, the course of dealing between them, and the 
other facts set out above, their Lordships have no doubt that the 
only possible inference is that Veerappa and his firm were alone 
to be responsible to the appellant and his mother, and that the 
repayment in 1904 by the respondents’ firm to Veerappa’s firm, 
with whom alone they had dealt, was a good discharge of their 
liability. 

Their Lordships are therefore satisfied that the decree of 
the High Court in India should be affirmed, and they will humbly 
advise His Majesty accordingly. The appellant must pay the 
costs of this appcal. 

Solicitor for appellant: H. S. L. Polak. 

. Solicitors for respondents: Douglas, Gratit & Dold. 
K.J.R. Appeal dismissed. 
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- ta Chh en FOUEN: r 
PRIVY COUNCIL. 


[On appeal from the High Court of Judicature at Allahabad. ] 


PRESENT:—VISCOUNT SUMNER, LORD WARRINGTON OF 
CLYFFE AND LORD ATKIN. 


Messrs. Kamlapat-Moti Lal .. Appellanis* 
u. 
The Union Indian Sugar Mills Company, Limited 
(ir liquidation) .. Respondents, 


Companies Act (VIII of 1913), S 153—Mortgage by Company for 
stated siin—Scheme for, approved by shareholders—Mortgage for an 
increased stwi—Sauction by Court of—Validsty—Soheme under S. 153— 
Plea n Court below, of—Privy Comicd Appeal—Plea in, of scheme for 
financing Company’s affairs—Maurtaimabihiy—Mortgage deed—Usufruciuary 
or not—Test—Mortgagees under wsufrucimary moritgage—Dutes of-- 
Transfer of Property Act, S. 76—Effect. 


After a winding-up order had been made on a creditor’s petition, the 
Court directed a meeting of shareholders of the Company to be held to 
decide whether they would accept a scheme (believed by all parties and 
the Court to be one under S. 153 of the Indian Companies Act of 1913) 
put forward by one K to advance a sum of Rs. 10 lacs on mortgage and 
alternatively to purchase the Company at Rs. 11,50,000. A meeting of the 
shareholders was duly held, and K’s scheme was accepted by a large major- 
ity. The approval of the mecting was not, however, taken subject to 
modifications to be approved by the Court. Subsequently it was found 
that the advance of Rs, 10 lacs was not sufficient, and that a further advance 
of Rs, 62,000 was necessary. K agreed to make the further advance, and 
his scheme was approved by the Court which directed a mortgage deed 
to be executed in favour of K for the sum of Rs. 10,62,000. 
The assent of the shareholders to the amended scheme was, however, not 
obtained, and, gn the circumstances of the case, it was not possible to say 
that the amended scheme had been approved by the shareholders at the 
meeting held to consider .K’s scheme or that they had impliedly assented 
to an increased advance of Rs. 62,000. 


Held, that the shareholders of the Company could not be held to 
have assented to the amended scheme, and that the orders of the Court 
approving the same and directing the preparation of a mortgage deed 
pursuant to the same should be set aside 

Held further, that the Court below having proceeded on the footing 
that the scheme was one under SS. 153 of the Companies Act of 1913, 
the plea that the scheme was a mere scheme for financing the Company’s 
affairs which the Court could in the liquidation approve without the 
necessity of having it approved by the shareholders could not be enter- 
tained in the appeal to the Privy Council. 


Held also, on a construction of the deed of mortgage proposed to be 
executed by the Company, that the proposed mortgage was an usufractuary 
motigage, and that no further duty of care could be imposed upon the 
mortgagees under such a mortgage than arose out of the statutory duties 
imposed upon mortgagees in possession under S. 76, Transfer of Pro- 
perty Act on the one hand, or of the ordinary legal duties of managing 
agents on the other, 


*P.C. Appeal No. 133 of 1928, Sth July, 1929. 
R—80 
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Appeal No. 133 of 1928 from the High Court of Judicatur 
at Allahabad. : 
Upjohn, K.C., Dunne, K.C. and Cecil W. Turner for appel- 
lants. i 

Simonds, K.C. and J. H. Stamp for respondents. 

Sth July, 1929. Their Lordships’ judgment was delivered 
b 

á Lorp ATKIN.—This is an appeal from the High Court of 
Judicature at Allahabad in a proceeding in the course of the 
winding up by the Court of the Union Indian Sugar Mills 
Company. On the 28th May, 1926, the winding-up order was 
made on a creditor’s petition. The company carried on an ex- 
tensive business and strenuous efforts were made by the share- 
holders to save the concern. Eventually alternative proposals 
were made by various financial houses either to buy the under- 
taking out and out or to advance on mortgage defined sums on 
the terms that the mortgagees managed the business for a term 
of years and recouped themselves out of the profits. In due course 
these proposals were laid before the Court by the liquidators 
for direction. The Court directed a mecting of shareholders to 
be held to decide whether they would accept the offers of Lala 
Har Kishin Lal or of Lala Kamlapat, the appellants. Both 
parties had put forward a scheme to advance substantial sums 
on mortgage; and both had alternatively offered to purchase at 
a named sum. It is clear that all parties concerned and the 
Court considered that they were acting under the provisions of 
section 153 of the Indian Companies Act, 1913, which provides 
that where an arrangement is proposed between the company 
and its members or any of them, the Court may order a meeting 
of the members of the Company; and if a majority of three- 
fourths in value present in person or in proxy at, the meeting 
agree to any arrangement, the arrangement if sanctioned by 
the Court shall be binding on the members and the Company. 
The question was raised by Counstl for the liquidators whether 
in fact the proposals did amount to an arrangement between 
the Company and its members; but for reasons to be given later 
this appears to their Lardships in the circumstances of this case 
immaterial. The proposal of the appellants Kamlapat as laid _ 
before this meeting was as follows:— 

That the applicant is willing to advance a sum of Rs. 10 lacs to the 
above Company in hquidation on the terms annexed herewith and is also 


Prepared to purchase it for rupees eleven lacs fifty thousand on the condi- 
tons mentiqned therein. \ 

1 Deposit of Rs. 1,50,000 to-day and Rs 850,000 within a month of 
this date, which should be paid to creditors as early as possible, the balance, 
if any, after paying the legal debts, to be returned to us. è 
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2 The Company to be mortgaged to us at 8 per cent compound 
intarest with six monthly rests. 

3 We to be the managing agents for ten years even if mortgage paid 
off earlier, and to get all the advantages which the present managing director 
enjoy and to get 5 per cent. commission on net profits only 

4. The mortgage with interest to be paid off first and then the share- 
holders to get the profit 

5. We to provide entre working capital against the goods of the Com- 
pany at 8 per cent per annum. 

ó The Company to be handed over to us as soon as we deposit the 
entiré money. 

7.° The consent of the shareholders to be obtained to the above scheme. 

8. In case the shareholders do not accept the scheme, we are willing 
to purchase the Company at Rs. 11,50,000. 


(Signed) KaAMLAPAT 
(Signed) RAMAKANT Mataviya, vakil for 
L. Kamlapat. 

22nd November, 1926. 
The meeting of shareholders was duly held on the 16th 
December, 1926, and Kamlapat’s scheme was accepted by a large 
majority. On the 21st December the liquidators reported that 
they had received claims from creditors amounting to 
Rs. 10,61,168. On the same day the Court sat to consider the 
approval of Kamlapat’s scheme. They found, however, as they 
state in their judgment, that a new situation had been created by 
the liquidators’ report, inasmuch as the previous proceedings had 
taken place under the impression of the Court as well as the 
previous persons interested, that the sum of Rs. 10,00,000 would 
fully satisfy all the creditors. Hopes were, however, held out 
that Kamlapat might increase their offer to advance 10,00,000 
to 12,00,000. Rather than decide to reject the scheme or accept 
an offer for an out-and-out sale, the Court decided to adjourn the 
matter to enable Kamlapat to increase their offer; and consented 
that Kamlapat should be given immediate possession on the 
-understanding that the out-and-out sale or the mortgage should 
be effected in his favour in the near future. On the same day 
Kamlapat completed the payment of Rs. 10,00,000 to the liqui- 
dators. On the 24th December they were given possession of 
the properties by the liquidators. On the 7th January Kamlapat 
stated that they were willing to advance a further sum of 
Rs. 37,000 which, with the Rs. 10,00,000, they believed would be 
sufficient to discharge all the liabilities and to advance a further 
sum of Rs. 25,000 to cover the liquidators’ charges “on the terms 
proposed for 10 lacs.” On this footing the scheme went for- 
ward. On the 25th February the Court appear to have approved 
the scheme in principle. They directed that a mortgage deed 
be executed for Rs. 10,62,000. The terms were to be submitted 
to the Gowernment conveyancer. After the terms had been 
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settled by the parties and examined by Mr. Weir they were to be 
submitted to the Court for their consideration and sanction. - 

Disputes, however, arose between Kamlapat and the liquida- 
tors as to the terms of the mortgage deed. Eventually, by order 
dated the 20th Junc, 1926, the Court approved the deed as set- 
tled by Government conveyancer and directed the liquidators to 
take steps for getting it executed. Unfortunately, it seems to 
have escaped the notice of the Court that the scheme approved 
by them and purporting to be recorded in the draft deed was not 
the scheme accepted by the meeting of shareholders. The 
accepted scheme provided for an advance only of 10 lacs; the new 
scheme evolved by the new situation provided for a further 
advance of Rs 62,000. It is possible that the shareholders would 
have gladly accepted the further advance; it is, however, possible 
that they might consider the extra burden turned the scale; and 
indeed a warning note had been sounded by three shareholders, 
who by a petition of the 28th March pointed out that the share- 
holders had accepted an advance of Rs. 10 lacs only; that it was 
uncertain whether even Rs. 62,000 more would meet the further 
liabilities ; that prices were going down and they petitioned for an 
out-and-out sale. The scheme had been put before the meeting 
in written form submitted to the Court by Kamlapat; the appro- 
val of the meeting was not taken as is usual in carefully drawn 
schemes subject to modifications to be approved by the Court. 
Their Lordships find it impossible to hold that the amended 
scheme had been approved by the shareholders at the meeting on 
the 16th December or that the shareholders implietily assented 
to an increased advance of Rs. 62,000. 

Faced with this difficulty Counsel for the liquidators argued 
before the Board that the scheme was not within section 153 at 
all; and that it was a mere scheme for financing the company’s 
affairs which the Court could in the liquidation approve without 
the necessity of having it approved by the shareholders. Their 
Lordships find it unnecessary to determine whether this was 
a scheme under section 153. It is plain that the Court thought 
that it was; and as it appears in any case that the action of the 
Court has throughout been taken on the basis that the particular 
scheme they were approving had in fact been accepted by the 
sharehdlders’ meeting the case must be dealt with on that footing. 
The result is that as the shareholders have not assented to the 
scheme as approved the orders of the Court, dated the 25th Feb- 
Tuary, 28th March, 7th, 9th, 20th, 29th April, 4th, 23rd, 25th 
May, and 20th June, 1927, must be set aside. A meeting 
of shareholders should : be summoned to camsider the 
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amended scheme; and it seems advisable that the scheme as laid 
befote the shareholders should be more detailed than before; 
and should reserve the power to the Court to approve modifica- 
tions. Meanwhile proceedings in the liquidation should be con- 
fined to the steps necessary for laying the scheme before the 
meeting and reporting thereon to the Court. 

As the terms of the draft deed are in the circumstances 
reopened, it seems unnecessary for the Board to settle its terms 
where these have been in dispute. But as the matters have been 
argued before them their Lordships think it right to intimate 
that they have no doubt that the proposed mortgage is an 
usufructuary mortgage; and that no further duty of care can be 
imposed upon the mortgagees than arises out of the statutory 
duties imposed upon mortgagees in possession under section 76 
of the Transfer of Property Act on the one hand, or of the ordi- 
nary legal duties of managing agents on the other. They cannot 
see that any advantage is gained by seeking expressly to define 
these. On the question of net profits they express no opinion 
as the parties seem to have been agreed as to how these should 
be calculated. 

Their Lordships consider that the abortive result of the pro- 
ceedings in the High Court is due in part measure to the failure 
of the appellants to take the objection on which they have suc- 
ceeded. It was suggested at one time tentatively and not pressed. 
In the circumstances they come to the conclusion that there 
should be no costs of the appeal. The appeal should be allowed 
and the ordeřs already mentioned should be set aside. Their 
Lordships will humbly advise His Majesty accordingly. 

Solicitors for appellants: Watkins & Hunter. 

Solicitors for respondents: Douglas, Grani & Dold. 

K.J.R. — Appeal allowed. 
PRIVY COUNCIL. 
[On appeal from the Chief Court of Oudh at Lucknow.] 

PRESENT:—LorD BLANESBURGH, Lorp TomLIN, Lorp 
THANKERTON, SIR GEORGE LOWNDES AND SIR BINOop MITTER. 
Raja Pateshwari Partab Narain Singh, since 

deceased (now represented by Raja Jwalesh- 


wari Partab Narain Singh) .. Appellgnt * 
v. 
Sitaram and others .. Respondents. 


Oudh Laws Act (XVIII of 1876)—Pre-emption right—Clain go—Waiver 
of—Acts amounting to—Effect of—Village comsmuinsty teithn S 7 of Act— 





*P.C. Appeals Nos 29, 30 and 31 of 1928 Sth July, 1929. 


PC. 
Rafe Patesh- 
wari Partab 
Narain Singh 

v 


Sitaram: 


Sir George 
Lowndes. 


638 THE MADRAS LAW JOURNAL REPORTS, [voL. 


Interest in land acquired by devise—Persons having, if constitute a village 
community merely by reason shereof—Village community not existing other- 
coise—Effect_Membership of village commumty—Condition—Notice under 
S. 10 of Act—Omission to give. when immaterial—Agreement for sale— 
Statutory rights attached wider Transfer of Property Act to—Pre-emption 
right conferred by Ondh Laws Act—Conflict between—Effect. 


A large tract of waste land, which had originally been granted by the 
Secretary of State to one C, and which had under subsequent Settlement 
proceedings been constituted a separate ‘‘village’’ (the word ‘‘village’’ de- 
noting little, if anything. more than a revenue unit), was vested, on C’s death, 
under the provisions of his will in ten persons living in England, and was 
managed on their behalf in India by one S The owners being desirous of 
disposing of the property, it was divided up into a number of blocks, which 
were offered for sale locally by S. Appellant purchased one of those blocks, 
and he claimed a right of pre-emption in respect of the sales of other blocks 
fo other persons, hasing his claim on the provisions of Chapter II of the 
Oudh Laws Act of 1876 


Tt appeared that the appellant, knowing that all the blocks were in the 
market, told S that he wished to purchase only that block which was 
adfacent to his own estate, and which he eventually purchased, and that he 
did not wish to purchase any other block. The oral agreement for sale 
with one of the respondents was no doubt entered into some time prior to 
the agreement with the appellant, but when the appellant refused to purchase 
any of the other blocks he was aware of the agreement with that respon- 
dent and acquiesced in it. 

Held, that even if the prior completed purchase by the appellant would, 
under other circumstances, have given him the right of pre-emption in res- 
pect of the blocks purchased bv the respondents, he must be taken by his 
conduct to have waived that right, and that it would be inequitable to allow 
him to re-assert it. 


Quaere: Whether C’s devisees should merely by reason of an interest 
in the land so acquired be assumed to constitute a village community (with- 
in the meaning of the Oudh Laws Act) which was noteshown to exist 
apart from themselves. 


Semble- Membership of the village community is not confined to persons 
having an interest in the village lands. 


Quiaere as to the result of a competition between the rights acquired 
by a contract for sale and those attaching under the Oudh Laws Act to a 
completed conveyance. 


Held further, that the appellant, who refused to purchase any of the 
other plots and who acquiesced in the sale to the respondent could not 
complain of the want of notice under S. 10 of the Oudh Laws Act 


Appeals Nos. 29, 30 and 31 of 1928 from the Chief Court 
of Oudh at Lucknow. 

Dunne, K.C. and Jopling for appellant. 

De Gruyther, K.C., Dube and Parikh for respondents. 

5th July, 1929. Their Lordships’ judgment was delivered 
by 

Sik GEORGE Lownves.—These three consolidated appeals 
raise a somewhat unusual question under the law of pre-emption 
in Oudh. The facts are as follows :— ° 
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In December, 1872, the Secretary of State made a grant of 
a large tract of waste land in the Gonda district to one William 
Cooke. The land was described in the deed of grant as situat- 
ed in the village of Agya, but under subsequent Settlement pro- 
ceedings it seems to have been constituted a separate “village” 
known as Cookenagar Grant. The word “village” in this con- 
nection, however, denotes little (if anything) more than a reve- 
nue unit. In 1924, when the transactions which led to this 
litigatiqn took place, the original grantee was dead, and the 
estate was vested under the provisions of his will in ten persons 
living in England, and was managed on their behalf in India by 
a Mr. Stern. The owners being desirous of disposing of the 
property, it was divided up into a number of blocks, which were 
offered for sale locally by Mr. Stern. Block No. 19 was pur- 
chased by the appellant, the Raja of Basti; blocks Nos. 7 and 9 
by Dargahi (now deceased and represented by Sitaram and 
Madho) and Mata Prasad, the respondents in two of the appeals; 
and blocks Nos. 10—13, 15 and 20 by Raja Mohammad 
Mumitaz Ali, the respondent in the third appeal. It is not now 
disputed that the conveyance of block No. 19 to the appellant 
was executed and registered on the 9th June, 1924, before any 
of the other sales were formally completed, though the convey- 
ance of block No. 7 to Dargahi and Mata Prasad was executed 
on the same day, but at a later hour. The sale to Raja Moham- 
mad Mumtaz Ali was not completed till the 18th June, 1924 
and the second sale to Dargahi and Mata Prasad (block No. 9) 
not till the 2st July following. 


Under these circumstances the appellant claimed to pre- 
empt the other blocks, and filed three suits in the Court of the 
Subordinate Judge of Gonda against their several purchasers to 
enforce his claims. The two suits against Dargahi and Mata 
Prasad were tried together and one judgment was delivered in 
both, the Subordinate Judge holding that the appellant’s claim 
in respect of block No. 7 was not established, but that his claim 
in respect of block No. 9 was. The one suit was therefore dis- 
missed, and in the other a decree for pre-emption was made upon 
the usual terms. The third suit against Raja Mohammad Mum- 
taz Ali was tried by the same Judge, but separately, and» was 
also dismissed. Appeals were filed by the unsuccessful parties 
in each of the three cases to the Chief Court of Oudh. The 
appeals were apparently heard together, and were decided by 
one judgment, the result of which was that the appellant, the 
Raja of Bas, was defeated in all three cases, his two appeals 
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being dismissed, and the appeal of the respondent purchasers of 
block No. 9 being allowed. . 

The appellant before this Board has maintained his right to 
pre-emption in all the three cases under the provisions of Chap- 
ter II of the Oudh Laws Act, XVIII of 1876. 


On the argument of these appeals a number of questions 
have been raised of considerable complexity and depending upon 
the intimate construction of this somewhat abstruse enactment. 
Their Lordships, however, are satisfied that the appellaht must 
fail in each of them on the threshold of the Act, having regard 
to certain findings of fact in which both the Courts in India have 
concurred. 

The sales in question were all carried out on behalf of the 
vendors by Mr, Stern. The blocks were in the market for some 
time. They were clearly delineated upon separate plans, and 
separate khasras and jamabandis were prepared for each. The 
Subordinate Judge held that the appellant had procured a list of 
all the blocks, containing the prices; that he knew that they 
were all in the market and could be had for these prices, but that 
he definitely refused to purchase any but block No. 19, which was 
adjacent to his own estate. The Appellate Court came in effect 
to the same conclusion. They held that the appellant told Mr. 
Stern that he wished to purchase block No. 19 only and that he 
did not wish to purchase any other block. The oral agreement 
for sale with Raja Mohammad Mumtaz Ali was entered into 
some time prior to the agreement with the appellant, but both 
Courts held that when he refused to purchase any of the other 
blocks he was aware of the agreement with Raja Mohammad 
Mumtaz Ali and acquiesced in it. 

Upon this state of facts their Lordships are clearly of 
opinion that, assuming that the prior completed purchase by the 
appellant would, under other circumstances, have given him 
the right of pre-emption in respect of the blocks in suit, he 
must be taken by his conduct to have waived this right, and that 
it would be inequitable to allow him now to re-assert it. This 
principle has been recognized in previous cases by the Oudh 
Courts: see Bhagwai Singh v. Syed Nasir Husain, Bank 
of Upper India and others v. Munshi Alopi Prasad? and Hanu- 
man Singh and another v. Adiya Prasad and another’; and it 
has been applied to some extent at all events by the judgment 
of the Subordinate Judge in the present case. 





1, (1902) 5 Oudh Cas 395 2 (1907) 10 O.C. 257. 
3. (1919) 22 O.C. 323 
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Having come to this conclusion, their Lordships will only 
touch briefly upon certain other questions which have formed 
ihe subject of argument before them. 


The decision of the Chief Court ultimately turned upon the 
question whether the appellant was by reason of his purchase a 
member of the village community of Cookenagar Grant, inas- 
much as under section 7 of the Oudh Act the right of pre- 
emption is only to be presumed to exist in “village communi- 
lies’? This expression is not defined in the Act, and no evi- 
dence was given in any of the suits as to the existence of a 
“village community” in Cookenagar Grant. It was, however, 
contended for the appellant that, upon the death of Cooke, who 
was till then the sole owner of the village, the ten persons living 
in England who were his devisees became a village community 
within the meaning of the Act, and that as soon as the appel- 
lant purchased block No. 19 he became a member of that com- 
munity. It may be that, as appears to have been held in other 
cases by the Oudh Courts, only persons having an interest in the 
village lands should be deemed to be members of the community, 
though their Lordships are not prepared in the present case to 
affirm the correctness of this proposition; but it by no means 
follows from this that Cooke’s devisees merely by reason of an 
interest in the land so acquired should be assumed to constitute 


a village community which was not shown to exist apart from 
themselves. 


Another question which was the subject of considerable 
discussion before this Board turned upon the possible competi- 
tion between the rights acquired by a contract for sale and 
those attaching under the Oudh Act to a completed conveyance. 
It was found by the Courts in India that the agreement for sale 
of Raja Mohammad Mumtaz Ali’s plots was prior in date to the 
agreement for sale of block No. 19 to the appellant, but that the 
registered sale deed of the appellant preceded by some ten days 
the completion of Raja Mohammad Mumtaz Ali’s purchase. 
Both Courts were of opinion that under these circumstances the 
appellant had no right of pre-emption as against Raja Moham- 
mad Mumtaz Ali. It may be that in such a case there is a direct 
conflict between the statutory rights attached under Chapter III 
of the Transfer of Property Act to an agreement for sale, and 
the right of pre-emption conferred by the Oudh Laws Act, and 
that this question may need further consideration at some future 
time. Their Lordships do not think it necessary to come to any 
conclusion upon it in these appeals. 


R—81 
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The matter of notice under section 10 of the Act was also 
discussed. It was admitted that no formal notice of his proposal 
to sell any of the plots in suit was given by Mr. Stern, but in 
their Lordships’ view this cannot help the appellant. His refu- 
sal to purchase any of the other plots, and his acquiescence in the 
sale to Raja Mohammad Mumtaz Ali may well have induced 
Mr. Stern to believe that the statutory notice was unnecessary, 
and if it had been given it seems clear that the present suits 
would have been barred by section 11. $ 

For the reasons already stated, their Lordships are of opi- 
nion that the present appeals must fail, and they will humbly 
advise His Majesty that they should be dismissed. The appel- 
lant must pay the costs of both sets of the respondents. 

Solicitors for appellant: Barrow, Rogers & Nevill. 

Solicitors for respondents: H. S. L. Polak & T. L. Wilson 
& Co. 

K.J.R. : í Appeals dismissed. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT: —MR. BrasLey, Chief Justice AND MR. JUSTICE 
ANANTAKRISHNA AIYAR. 
Jn the matter of THANGATHAYEE AMMAL, A MINOR. 


Subbuswami Goundan _. Petittoner* 
u, 
Kamakshi Ammal and another .. Respondents. 


Criminal Procedure Code (V of 1898), S 491—A pplicationgby husband of 
minor married gul for an order to direct the bringing up of the girl to ihe 
Court and handig her over to the petstioner—Matters to be considered by 
the Court—-Desire of the girl to reside elsewhere than wil her husband— 
Effect—Another less expensive remedy under the Guardians and Vards Act 
open to the petitioner—Effect on his remedy for wnt of Habeas Corpus— 
“Tegal detention’ —Meaniig of—Person keeping a minor girl tn his 
custody with her consent—Application by another person better entitled in 
law to have the custody—Custody by the former, if can be said to be ilegal 
detention. A 

In an application to the High Court for an order directing the bring- 
ing up to the Court of a minor married girl aged about 13 years and also 
for an order directing that she be handed over to the petitioner who 1s her 
husband, what the Court has to consider is the welfare of the minor wife 
and in doing so the fact that she prefers to reside elsewhere than with her 
husband would not be entitled to very much or any weight at all, although 
had she been old enough to form a good opinion, this would have been a 
very important circumstance for consideration 

Where a person is entitled to a remedy under S. 491 of the Criminal 
Procedure Code, the fact that he is also entitled to a remedy for the same 
relief under the Guardians and Wards Act which would be less expensive 
does not disentitle him from pursuing the former remedy. 


*Cr.M.P. No. 468 of 1929. aod July, 1929 
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A person who keeps a minor girl in his custody with her consent can 
be said to have illegally detained her, if another person who is better 
entitled in law to have the custody of that person as her husband desires 
to have that custody. 


Abraham v Mahtabo, (1889) I.L.R. 16 C. 487 followed. 


Petition praying that in the circumstances stated in the 
affidavit filed therewith the High Court will be pleased to issue 
a writ of Habeas Corpus directing the respondents to produce 
Thangathayee Ammal, the minor wife of the petitioner herein, 
before this Court to be dealt with according to law and to hand 
over the custody of the said minor Thangathayee Ammal to the 
petitioner herein. 

K. S. Jayarama Atyar for petitioner. 

Md. Askar Ali for respondents. 

The Court made the following 

OrpeR.—This is a petition praying for an order directing 
the bringing up to the Court of a minor married girl and also for 
an order directing that she be handed over to her husband, who 
is the petitioner. The young girl is the wife of the petitioner 
and the first respondent is the mother of the minor girl and the 
second her step-brother. The petition is founded on the allega- 
tion that after the marriage the wife having got into the custody 
of the two respondents, they have illegally detained her. If 
these facts are proved, then it is quite sufficient for us to make 
the order prayed for, if we are satisfied that it is in the interests 
of the wife that she should be handed over to the care of the 
person who* should naturally have her in his charge, namely, 
her husband. The petitioner married this young girl on the 9th 
March, 1927. She is said to have been about 10 or 11 years 
of age then—the evidence as to the exact age of these children 
is usually rather indefinite and vague—but assuming her age to 
have been 11 years, she is now just over 13 years. She is of the 
Goundan class-and, according to the petitioner, it is the custom 
of that caste for wives even before they have attained puberty 
to reside under the husband’s roof. In this case, it is asserted 
by the petitioner that she resided under his roof and under the 
roof of his mother for some seven, eight or nine months. That 
assertion is denied by the respondents, who say that except for 
two periods, each of them of about 8 days, she has all along since 
the marriage resided with the respondents. The petitioner’s 
case is that after the marriage she was living with him at Sindu- 
patti, where he was then Sub-Registrar and that afterwards she 
was living with his mother at his family house at Pannaipuram. 
Whilst thewe, there was, according to him, an outbreak of 
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plague, and having the health and safety of his wife to consider, 
she was then sent home to the respondents, where she has been 
living since. As I have stated, the respondents’ case is that this 
is untrue and that except for these two periods of 7 or 8 days 
at a time she has never resided under the rool of her husband. 
Last year the petitioner met with a very serious motor accident 
which necessitated his having to take leave for a year and during 
that time he was not nursed by his wife. On his return from 
leave his wife attained puberty—this was some six months ago 
according to him—and he wished to consummate the marriage 
and sent word to the respondents stating his willingness to do so, 
but the respondents refused to send the girl and there is no 
question about it at all that the puberty ceremonies did not take 
place until two or three months after the girl attained puberty. 
The petitioner’s case is that during this time the respondents 
were attempting to extort from him a large sum of money and 
‘some lands as a condition for allowing the girl to return to him; 
and evidence upon this point has been called and it is abundantly 
clear to us that, whatever may be the real facts with regard to 
that, the petitioner had to pay Rs. 100 to the respondents to- 
wards the expenses of the puberty ceremonies. 
Counter-affidavits have been filed by the first and second 
respondents. The first respondent has not signed her own affidavit 
but it is signed on her behalf by the second. Both the affidavits 
contain largely matters which are entirely irrelevant and which, 
if true, would merely be reasons for not allowing the young 
girl to have married the petitioner at all. They donot set forth 
any valid reasons for detaining the girl after her marriage-and 
refusing to allow her to return to her husband. However, it is 
asserted that on the occasion of her first visit to her husband 
after the marriage, which it is alleged by the respondents was 
only for some eight days and on this occasion she was accom- 
panied by her mother, the wife was subjected to ill-treatment, 
the story being that she was sent by the petitioner to fetch water 
and as there was some delay in getting it he abused her, kicked 
her and beat her and later on sent her away. That is the story 
put forward by the respondents and is the one reason which is 
strongly relied upon by them here as a justification for the girl 
being With them as it is alleged that the girl is unwilling to return 
to her husband. We may say also that it is the case of the res- 
pondents that they have not detained her against her will; on 
the contrary, it is their case that they are and -have 
been all along most anxious that she should return to her hus- 
band and have endeavoured to get her to do so. But they say 
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that this young girl is extremely self-willed and under no cir- 
cumstances would she ever think of, or be willing to return to, 
her husband, the reason for this being that she fears a further 
outbreak of ill-treatment. So that the respondents’ case is that 
they have not detained her and have always been willing that 
she should return to her husband, but that she of her own 
free will remained with them and no persuasions or inducements 
would get her to rejoin her husband. 


We ordered the girl to be brought here and also ordered 
the attendance of both the respondents and the petitioner. We 
questioned the wife in chambers and the conclusion we have come 
to with regard to her—and it is a very definite and clear con- 
clusion—is that she has been tutored by the respondents. That 
appears to us to be beyond all question. With regard to certain 
questions put to her touching important matters in the case, she 
pretended that she knew nothing of them at all and she is ob- 
viously an untruthful person, because it is said that she was taken 
to Madura and stayed there for some time for the purpose of 
undergoing treatment to her eyes. This she herself denied but 
even her mother, the Ist respondent, admitted, although reluc- 
tantly that this was the case. When asked whether she was 
willing to return to the petitioner she definitely and with a 
great show of resolution said that nothing could ever induce 
her to return and that she would rather die than return to him. 
We are satisfied that in so saying she was not expressing her 
own opinion at all, but that she was told to say this by her 
mother and the second respondent. That being so, much of 
the argument which has been addressed to us on behalf of the 
respondents as to the duty of the Court to consider the wishes 
of the wife disappears. If, however, this declaration of the 
wife that she was not willing to return to her husband were true, 
then we would have to consider what the duty of the Court 
is. Whilst it is quite unnecessary, in our view of the circum- 
stances, to consider that positidn, we must state that we consider 
that in the case of a girl of only 13 years of age her consent or 
otherwise is quite immaterial. What we would have to consider 
would be the welfare of the minor wife and in doing so the 
fact that she prefers to reside elsewhere than with her husband, 
although had she been old enough to form a good opinion’, this 
would have been a very important circumstance for considera- 
tion, would not in our view be entitled to very much or any 
weight at all. We have also come to the conclusion that the 
assertion that she was ill-treated when she was residing under 
her husband’s, roof is a pure invention. The only evidence with 
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regard to this is the statement of the young wife herself which, 
for the reasons we have already stated, we decline to attach 
any weight to and that of her mother, the first respondent, who 
professes to have been an eye-witness of it. But there is this 
important fact to be considered. In the affidavit which was 
sworn to on the first respondent’s behalf by the second respon- 
dent no allegation whatever is made that the young girl was 
beaten or kicked by her husband. The only reference to this 
occurs in the affidavit of the second respondent and he does not 
profess to have been an eye-witness of it and is therefore entirely 
hearsay. We do not think that, had this young girl been sub- 
jected to ill-treatment, she would have been allowed, even ac- 
cepiing the respondents’ case, to have gone back again to her 
husband, nor do we think it in the least bit likely that either 
of the respondents would have been anxious that she should 
return to him as they say they are. The whole case appears to 
us to be a pure concoction and we shall dismiss that charge 
of cruelty as being entirely untrue. We have to consider the 
welfare of the minor and in this connection we are bound to 
say that we think that it is to the advantage of this young girl 
that she should return at the earliest possible moment to her 
husband, who is a well-to-do man, a Bachelor of Arts, a Sub- 
Registrar, and, so far as we can see, perfectly respectable. Tt 7 
must always be to the advantage of a wife to return to her 
husband and it is very difficult to believe that Hindu parents of a 
young wife would ever consider that it was better for her to 
remain with them than to go to her husband eafter she has 
attained puberty. It is not necessary for us to consider why it 
is that the respondents have kept this girl from her husband. 
But there is evidence, which we think we are entitled to rely 
on, that the respondents attempted to make terms upon which 
this young girl would be allowed to return to her husband. There 
is the evidence of Chinnaswami Goundan, who is a relation of 
the respondents and also a connéction by marriage of the peti- 
tioner and who lives next door to the respondents, that the res- 
pondents were demanding Rs. 5,000 and some lands as a condi- 
tion for allowing the girl to return te her husband. We think 
that it is most probable that that correctly represents the facts. 
Tt was pressed upon us on behalf of the respondents that this 
was most unlikely because at the time of the marriage the res- 
pondents could have insisted as a condition for giving their per- 
mission to the petitioner to marry this young girl on the payment 
of a very substantial sum of money. Although in some cases 
this no doubt would be a very cogent argument,ewe think that 
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in this case no such terms were exacted, because the respondents 
were, anxious that this girl should marry the petitioner and 
therefore did not want to risk the marriage going off by insisting 
upon onerous terms. 


Another argument addressed to us, which seems to us to 
have no force at all, was that the proceedings under section 


491 of the Criminal Procedure Code were not the appropriate ` 


ones. On the facts of this case, it was argued that the relief 
should have been sought under the Guardians and Wards Act 
which would not have put upon the respondents the expense 
that these proceedings have done, because the enquiry could have 
been had locally and therefore been less expensive than this. It 
is said that by adopting these proceedings the petitioner has given 
evidence of his vindictiveness and that he has really used this 
Court as a means of extortion, that is to say, by bringing these 
proceedings he has, as it were, exercised an unfair pressure on 
the respondents. This is an argument which we cannot accede 
to. Weare very far from saying that, in a case such as this, the 
remedy of the husband could be under the provisions of the 
Guardians and Wards Act, but it is not necessary for us to ex- 
press an opinion beyond saying that we think it is very doubtful. 
Even assuming that that remedy were open to the petitioner, it 
is clear that the remedy under section 491 of the Criminal Pro- 
cedure Code is one which is open to the petitioner and the 
respondents cannot be heard to say that where there is a remedy 
provided by law, that should not be resorted to, because there is 
another remedy less expensive and less threatening. Bacon, V.C., 
in Bryant v. Bull when he had to deal with a similar argument, 
said that it did not matter how many remedies were open to a 
person, there might be 5,000; he was entitled to avail himself of 
any one of them and that what had to be shown was that the 
remedy that he did avail himself of was not open to him. It 
is quite clear that the petitioner is entitled to come here under 
section 491 of the Criminal Pfocedure Code. We are satisfied 
that there is no force in the argument addressed to us. 


Another argument put forward was that the wife had not 
been illegally detained. This, of course, was founded on the 
assertion that she consented to live with the respondents and is 
unwilling to return to her husband. As we have already’ ex- 
pressed the view that she is not unwilling to return to her hus- 
band, much of the force of this argument is lost. But it is quite 
clear from Abraham v. Mahtabo? that even if a minor foes con- 
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sent and remains in the custody of those who are charged with 
illegally detaining her that does not matter, but the persons who 
keep her even with her consent are to be held to have illegally 
detained her if a person who is better entitled in law to have 
the custody of that person desires to have that custody. That 
was a case under section 552 of the Criminal Procedure Code, 
but we think that the reasons given for deciding the case in that 
way are equally applicable to the facts of this case. 

Under these circumstances we find that the petitioner is 
entitled to have the order he asks for. We direct the respon- 
dents to hand over the minor wife to his custody. The wife 
will be handed over now in Court to her husband. 


N.S. Custody ordered. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT:—Mr. JUSTICE JACKSON AND MR. JUSTICE 
REILLY. 


‘The Secretary of State for India in Council re- 
presented by the Collector of Godavari... Appellani* (Deft. ) 
v. 
Damisetti Surayya and another Respondents (Plffs.). 


Madras Irrigation Cess Act (VII of 1865), S 1 Proviso—Rwer tidal 
und navigable om the northern portion—Southern portion tdo shallow to 
permit of nawgation on too lugh for tides during dry season—E ffect— 
Riparian rights—Owner of an island in the river—Rtghts of—Natural 
right to take water for trrigation from riwer belongmg to Government— 
Levy of water cess by Government—Legalily 


The fact ihat the navigable and tidal channel of a river lies on the 
uorthern portion of the mver and that, within the main banks to the 
south of this channel ın the dry season is a medley of land and water, 
lanka and paya which are too shallow to permit of navigation or too 
high to be covered by tides, does not make the river a non-tidal and 
non-navigable one at the southern portion 

It ıs not necessary that an owner, should occupy land on one of the 
main banks of a river in order to enjoy the privileges of a riparian 
owner, the banks of an island im a miver are for all practical purposes 
equally riparian and the owner of the island possesses the same mparian 
rights as the owner of either main bank. 

A mpanan owner of land abutting $ tver belonging to Govern- 
ment has got a natural mght to use its water for irmgation purposes and 
consequently the Government has no right to charge waler cess in such 
a case. 


Second Appeal against the decree of the Court of the Sub- 
ordinate Judge of Amalapuram in Appeal Suit No. 46 of 1924 
(A.S. No. 59 of 1924 on the file of the District Court, Goda- 








"S.A. No 872 of 1925 16th November, 1928. 


rue 
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vari) preferred against the decree of the Court of the District 
Munsif of Amalapuram in Original Suit No. 774 of 1921. 

The Government Pleader for appellant. 

N. Rama Rao for respondents. 

The Court delivered the following 

JupcmMentTs Jackson, J.—Plaintiffs sue for a declaration 
that the defendant, the Secretary of State, has no right to 
charge water-cess in respect of certain lands belonging to the 
second and cultivated’ by the first plaintiff. 

The plaint sets forth that these lands are zamindari ee 
situated in Veeravallipalam village, near a channel known as 
Togarapaya; if it be found that water was taken for irrigation 
purposes from this channel, then it is water which does not 
belong to Government and to which plaintiffs’ land has a natural 
right (Para. 5-b of plaint). 

The defendant denied that the channel was ryoti, claiming 
that it was part of the river Godavari, where it is both tidal 
and navigable, the water therein belongs to Government and 
plaintiffs have no natural right. 

There is no precise sketch of the locality, possibly because 
no precision can be guaranteed. The lands admittedly lie be- 
tween the flood banks of the northern branch of the Godavari 
delta, and when the waters annually subside, the striation of soil 
and water left in the river-bed presumably is not of unvarying 
pattern. Thjs circumstance in our opinion does not materially 
affect the questions which we have to decide. 

The learned District Munsif found that water had been 
taken for irrigation as stated by the defendant (Issue IV) and 
that the channel at this spot was non-tidal and navigable only 
for a portion of the year. Therefore its water does not belong 
to Government and plaintiffs have a right to take it free of 
charge (Issue II). . 

The learned Subordinate Judge on appeal found that the 
bed of the stream, that is, the Togarapaya, and its banks do 
not belong to Government. He bases this finding entirely upon 
the ruling in Chinnappan Chetty v. The Secretary of State for 
India, assuming that Togarapaya is an independent rivet and 
not part of the Godavari, which is the very fact that he had 
to decidé. One of the grounds of appeal which he overlooked 


is the third: 
“The Lower Court erred in holding that the Togatapäya is a 
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separate stream distinct from the main river Godavari which extends from 
flood bank to flood bank.’’ . 
Moreover, the learned District Munsif has clearly stated 
in his 28th paragraph: : 
‘The main contention on behalf of Government ıs that the bed of 
the river means everything that lies between the two embankments and 


that the bed of the Paya consequently 1s portion of a tidal and navigahle 
river.’? 


This is an issue~of fact which should have been but has not 
been determined by the Lower Appellate Court. The materials 
are all before us, and as nothing will be gained by remanding 
this suit for a finding, we proceed to determine the question 
ourselves. 

It is found by the District Munsif and not disputed that 
the Godavari near Veeravallipalam is both tidal and navigable 
(para. 27). His idea would seem to be that if one takes a 


` lateral section of a river, looking, so to speak, straight across 


from one bank to another, only that portion which is actually 
tidal and navigable contains water belonging to Government, 
while those portions which are too shallow to permit of naviga- 
tion, or too high to be covered by tides, are in the category of 
non-navigable streams. A river cannot be divided up in this 
arbitrary manner. In the dry season, most rivers in India exhi- 


_ bit in their beds as much sand as water, but everything between 


their banks is none the less the river. Here, the navigable and 
tidal channel of the Godavari lies, as would seem from Ex. B., 
on the north; and within the main banks to the south of this 
channel in the dry season is a medley of land and water, lanka 
and paya; but it is all the Godavari, and the Godavari at a 
point where it is a navigable river. The same question has been 
raised in connection with the Ganges. Has a man with fishery 
rights in the river to confine his operations to the actual main 
stream, or may he also fish in a detached channel which is only 
part of the main stream during the annual floods. That he 
may is ruled in Jogendra Narafan Roy v. Crawford.” We 
find therefore that the Togarapaya is part of a tidal and navi- 
gable river and Chinnappan Chetty v. The Secretary of State 
for India has no direct application to this suit because it deals 
with a non-navigable non-tidal river. It is admitted that the 
water of a tidal and navigable river belongs to Government and 
so the finding that the Godavari at the suit locality is a navigable 
and tidal river attracts the provision in section 1-a, Madras Act 
VII of 1865: 





1 (1918) I.L.R. M. 239: 3% 
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“Whenever water is used for purposes of irrigation from any 
river belonging to Government, ıt shall be lawful for Government to levy 
a ce8s for such water ’’ 

In order to avoid this statutory provision it would be neces- 
sary for the plaintiffs to plead the benefit of the proviso to S. 1, 
that by virtue of an engagement with Government they are en- 

` titled to free irrigation, or to plead that they have a natural right 
to the water unaffected by the Statute. 


They did state that the land in question was ryoti, and 
this has not been traversed in the defendant’s written state- 
ment, but it does not appear that they pleaded any engage- 
ment at the time of the Permanent Settlement, express or im- 
plied, so that this question does not arise in the present suit. 
But they pleaded a natural right in para. 5-b of the plaint, which 
is denied in para. 3 of the written statement. It may be assum- 
ed that such right, if it existed, remained intact, whether the 
land was granted at the original settlement, or subsequently, as 
contended in the lower appellate court. And that such right 
was not taken away by the Madras Statute Law is laid down 
by Sankaran Nair, J., in Sri Rajah Stmhadri Raju v. The 
Secretary of State” To prove that the right exists, the plaintiffs 
must show that the 2nd plaintiff is a riparian owner, and as 
such has a natural right to irrigate the land which lies adjacent 
to the river. 


` The land is riparian in the sense that as it is an island in ' 


the river its margin is washed by the current. The learned 
Government Pleader argues that in order to enjoy the privilege 
of a riparian owner, the plaintiffs should be occupying one of 
the main banks of the river. But the banks of an island are 
for all practical purposes equally riparian. In Great Torrington 
Commons Conservators v. Moore Stevens * it was held that a 
riparian owner cannot claim ownership in a river-bed ad medium 
filun so as to ignore an island in that bed; the line must ordi- 
narily be drawn between the’main bank and the island, bisect- 
ing the intervening channel. This would seem to imply that 
the owner of the island possesses the same riparian rights as 
the owner of either main bank. We find that 2nd plaintiff is 
a riparian owner. 

Then there remains the final question, whether a riparian 


owner of land abutting a river belonging to Government may 
claim a natural right to use its water for irrigation. In Prasad 
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Row v. The Secretary of State for India,’ “the Urlam case,” 
Lord Parker observed that upon such a riparian owner a cess 
would appear to be leviable, and the question would arise 
whether it were possible to imply some engagement with the 
Government arising out of the natural or prescriptive right of 
the riparian owner. In that suit it was found that the Zamindar 
was entitled to take water by virtue of the Permanent Settle- 
ment, and the effect of natural or prescriptive rights was not 
determined. 

The Urlam case has been discussed obiter by Sddasiva 
Aiyar, J., in Lakshminarasu Avadhanulu v. The Secretary of 
State for India,’ a suit to which it could not directly apply 
because there was no proof of riparian ownership. The learned 
Judge observes that a riparian owner has a natural right to irri- 
gate his land provided he does not cause material injury to other 
like owners, and “we should be liberal in recognising irrigational 
rights as natural rights.” In Subbarayudu v. Secretary of State 
for India’ Ramesam, J., in delivering the judgment of the Court, 
remarks, after citing Secretary of State for India in Council v. 
Maharaja of Bobbili, in which the riparian owner was found 
to have prescriptive rights, at page 976: 

‘Whether it 13 a natural right or a prescriptive right of the riparian 
vwner I do not sce what difference it makes. . A riparian right 
1g a natural right ; That in India mghts of the riparian owner 
include also the mght to take reasomable quantity of water for purposes of 
irrigation scarcely admits of any doubt ’’ 

There would certainly seem to be small room for doubt in 
the face of these authorities. Had the matter come before me 
as res integra I might perhaps question whether the right of a 
riparian owner in India ex jure naturae extends to diverting 
to his own property water belonging to another person. It is 
a far cry to reach such a right from the analogy of a riparian 
owner being entitled to erect a wharf in an English tidal river; 
the right is conceded in Lyon v. Fish Mongers Company’ which 
is the basic ruling upon which this claim to natural right is 


founded. 

“Every riparian proprietor has a right to what may be called the 
ordinary use of the water flowing past his land, for instance, to the 
reasonable use of the water for his domestic purposes and for his cattle.’’ 
Miner v Gilmour 19 


Js irrigation in this Presidency ordinary use? Whatever 








5. (1917) L.R 44 I.A. 166 I.L.R. 40 M. 886 at 84: 33 M LJ. 144 (P.C). 
6. (1917) 34 M.L.J. 223. 
7 (1927) I.L.R. 50 M 961: 53 M.L.J. 868 
8, (1919) L.R. 46 I.A. 302: I.L.R. 43 M. 529: 37 M.L.J. 724 (P.C). 
9. (1877) 1 A.C. 662. 10. (1858) 12 Moo P.C. 131. 
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academic doubt may be raised, this question in my opinion has 
been answered by our Court in the affirmative. 

I find therefore that the 2nd plaintiff is a riparian owner 
of property situated upon the bank of a river belonging to 
Government and has a natural right to use the water of this 
river for that irrigation for which a cess was levied. The im- 
position of that cess is not justified by section 1 (a) of Act VII 
of 1865 read in the light of the first proviso, because when 
Government granted the land they granted along with it the 
natural rights. 

The appeal is accordingly dismissed with costs. 


Reilly, J Though no detailed map of the land in question 
or of the Tagarupaya in its neighbourhood has been produced 
in this case, the general accuracy of the Government survey map 
of the Amalapuram Taluk has not been disputed before us. 
That map shows that the Tagarupaya is not in any part of its 
course an independent river, but that it branches off from the 
Goutami, the main northern branch of the Godavari, about 10 
miles above the land in question, that though it does not flow 
back into the Goutami, it connects with the Goutami again about 
10 miles below the land in question, and that its whole course 
for those 20 miles and much farther lies between the main 
stream of the Goutami and its southern flood bank. I agree 
therefore that we must find that the Tagarupaya is a part of 
the Goutami. It is undisputed that the Goutami from the point 
where it comes into existence as a branch of the Godavari until 
it reaches th¢ sea is a river belonging to the Government with- 
in the meaning of section 1 of the Madras Irrigation Cess Act. 
In taking water from the Tagarupaya for irrigation therefore 
the plaintiffs were taking water from a river belonging to the 
Government. 


It is undisputed that the land in question is part of an 
island which has long existed between the Tagarupaya and the 
main stream of the Goutami and is on the edge of that island 
adjoining the Tagarupaya. The plaintiffs pleaded that the land 
was zamindari jiroyati in Viravallipalam village, meaning 
thereby, as I think we must understand the plaint, that it was 
part of the Viravallipalam zamindari. That plea was not 
denied by the defendant in his written statement. It is admitted 
that there was a permanent settlement in respect of the Vira- 
vallipalam zamindari in 1802 or 1803, and we must take it in 
the circumstances that the land formed part of the zamindari at 
that time It appears from the evidence that parts of the course 
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of, the Tagarupaya have changed from time to time, but it has 
not been suggested before us that it has not flowed immediately 
next to the land in question from the time of the settlement. 
Neither party has thought fit to produce the zamindari sanad or 
a copy of it, and J think from that we may infer that there is 
nothing in it specifically referring to the irrigation of the land 
in question or of land within which that land is included. Such 
a grant, if it had to be construed, it would be our duty to con- 
strue strictly against the grantee. But, when we find, as in this 
case, that land on the bank of an island in a Government river 
has been settled as part of a zamindari without any particular 
terms regarding irrigation, in my opinion we must infer that all 
the ordinary rights of a riparian owner, whatever they may be, 
were granted to the Zamindar, or recognised, by the settlement. 
Adopting the view expressed in the closing words of Stbbara- 
yudu v. Secretary of State for India™ I agree that we must 
hold that those riparian rights include the right to take a reason- 
able quantity of water from the Tagarupaya for irrigating 
the land in question on the edge of the island. That being so, 
the Madras {rrigation Cess Act gives the Government no power 
to levy a cess for such irrigation, as the settlement implies an 
engagement to the contrary within the meaning of proviso 1 - 
to section 1 of the Act. I agree therefore that this appeal must 
be dismissed with costs. 


N.S. ; Appeal dismissed. 


PRIVY COUNCIL. ° 
[On appeal from the High Court of Judicature at Madras.] 
PRESENT :—Lorp BLANESBURGH, Lorp TOMLIN AND SIR 
Brnop MITTER. ` 
Sri Rajah Bommadevara Naganna Naidu Baha- 


dur (since struck out) and another .. Appellanis* 
v. 
Yelamanchili Pitchayya and others .. Respondents. 


Madras Estates Land Act (I of 1908), S. 12—Trees—Reservation of 
landlord’s right to, by contract im writing prior to Act—Effect of section 
tpon—Landholder’s right to trees in case of—Trees vested in tenant by 
S. 12—Enhancement of ren# on ground of—Landholder’s right to 

On, 6th June, 1901, the original plaintiff, the owner of a Zamindari 
which as an estate within the meaning of the Estates Land Act (Madras), 
granted to R for a term of 10 years, expiring Fasli 1320, a lease of some 
1,363 acres of land in a village appertaining to his Zamindari. Prfor to the 
lease in his favour, R had no occupancy or other rights in the holding 








*P.C. Appeal No 115 of 1924 Ist July, 1929. 
7. (1927) I.L.R. 50 M. 961: 53 M.L.J. 868. 
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Upon the holding was an immense belt of paying trees, yielding a 
substantial revenue. By the lease the Zamindar reserved to himself full 
rights in regard to all those trees. The lessee was ‘‘not ın the least to be 
entitled to them’’; as the cist of all the trees standing on the lands was 
not included in the rent reserved, the lessee was not to raise any objection 
whatever 10 whe Zamindar dealing with the same. As a matter of fact, 
those trees during the term continued to be let by the Zamindar to other 
persons for tapping. The possession of and all mghts over the trees re- 
mained during the pendency of the lease in the Zamindar, and no payment 
whatever ın respect of them was included in the cess thereby reserved. On 
a question ansıng as to whether, notwithstanding the reservation by the 
Zamindar of his right to the said trees by written contract, the right to use, 
cut down and enjoy them vested in the lessee and his representatives by 
virtue of S. 12 of the Madras Estates Land Act, held, reversing the High 
Court, that S. 12 made no distinction in the result between a reservation 
made by custom and one made by contract, and that the true conclusion was, 
that where the reservation, however constituted, was conterminous with 
the previously limited possession, ıt remained, except with regard 10 trees 
subsequefitly planted by the ryots or naturally grown upon the holding, 


operative throughout the occupancy made permanent by the Estates Land 
Act. š 


There is no provision in the Act enabling the landholder to clum an 
enhancement of rent or any additional payment for trees on the holding 
which become the tenant’s by virtue of the Act and which are thus lost 
to che landholder. ` 


Appeal No. 115 of 1924 from the High Court of Judica- 
ture at Madras. 

Subba Row for appellants. 

Dunne, K.C. and K. V. L. Narasimham for respondents. 

Ist July, 1929. The judgment of their Lordships was 
delivered by 

Lorp BLANESBURGH.—There are two questions raised by 
this appeal: they both lie within the narrowest compass; the 
second of them barely survives to come before the Board, so 
complete has been judicial agreement upon it in India, while the 
determination of the first, which now alone is serious, depends 
upon the construction of a few words in a single section of a 
statute. Yet the plaint in the suit was issued as long ago as the 
18th October, 1912, and it is nearly 17 years thereafter 
that these short questions reach the Board for final determination, 
and, in the result will now be settled as they were settled by the 
Revenue Court in India nearly 15 years ago. In the course 
of the proceedings not only has the plaintiff died, but one of his 
legal representatives, originally appellant, has dropped out, leav- 
ing it to the plaintiffs other representative, the second appellant, 
by himself to bring his case to a hearing. Not the least import- 
ant of their Lordships’ duties in disposing of the appeal has been 
the task of determining how the costs thrown away as the result 


of well-nigh interminable proceedings in India should now be 
borne. 


Lord 
Blanesbargh. 


P. C. 





Sii Rajah 
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The two appellants are the sons and legal representatives 


“of the original plaintiff, the late Raja of North Vellore. ° On 


the 6th June, 1901, the Raja granted to one Ramayya Garu, 
father of the respondents, for a term of 10 years, expiring 
Fasli 1320, a lease of some 1,363 acres of land in the village 
of Narayanapuram. Prior to this lease in his favour, Ramayya 
Garu had, as it is now agreed, no occupancy or other rights in 
the holding, which, but for the passing of the Madras Estates 
Land Act, 1908, would in ordinary course have reverted*to the 
Zamindar on the expiry of the lease. 


Of the acres comprised in it some 843 were entered as being 
in cultivation, and 520 as being dry pasture waste. The annual 
rental for the whole was fixed at Rs. 1,784-13-0, representing, so 
far as the “cultivation” lands were concerned, a rent of Re. 0-14-2 
per acre, and for the “dry pasture waste” a rent of 8 annas per 
acre. The lease, however, contained a provision, much relied 
upon by the appellant in support of his second ground of appeal, 
that if the lessee raised dry cultivation on the dry pasture waste 
he had to pay cist upon the land so cultivated at the higher rate 
of Re. 0-142 per acre as well as expenses. 


The main, if not the only real, question now at issue between 
the parties is as to their respective rights in what the District 
Judge, at one stage of the case, described as an immense belt 
upon the holding of paying trees—comprising at least 8,000 
palmyras and date palms fit for tapping, yielding a substantial 
revenue, and estimated by a succeeding District Judge to be of 
a capital value of roughly Rs. 34,000. By the lease the Raja or 
Zamindar reserved to himself full rights in regard to all these 
trees. The lessee was “not in the least to be entitled to them” ; as 
the cist of all the trees standing on the lands was not included 
in the rent reserved, the lessee was not to raise any objection 
whatever to the Zamindar dealing with the same. And, as a 
matter of fact, these trees during? the term continued to be let 
by the Zamindar to other persons for tapping at rents yielding 
for him a substantial revenue. It was not contested before the 
Board that in these circumstances, the possession of and all 
rights over the trees remained during the pendency of the lease 
in the Zamindar, and that no payment whatever in respect of 
them was included in the cess thereby reserved. 

In that state of things and while the lease was stilf current, 
the Madras-Land Estates Act, 1908, became law. This suit is 
concerned with the changes by the passing of that Act effected 
in the relations of the Zamindar as lessor on fhe qne hand, and 
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the respondents, who by the death of their father had then be: 
come entitled to the lease, on the other, in respect of the sub- 
sequent property rights, first, in the trees—the important question 
—and next in the “dry pasture waste,” now at all events a 
subordinate “‘matter’’. : 

It will be convenient to call attention at once to the pro- 
visions of the statute relevant to the consideration of these two 
questions. 

In the Act which came into force on Ist July, 1908, “an 
estate” means amongst other things any permanently settled estate 
or temporarily settled Zamindari [S. 3 (2) (a)]; that is to say, 
it extends to the estate or Zamindari of the Raja of North 
Vellore. “Holding” [S. 3 (3)] means a parcel or parcels of land 
held under a single puttah or engagement in a single village. 
In other words, the lands included in the lease of 1901 are by 
that term aptly described. “Ryoti land” means cultivable land in 
an estate other than private land, but does not include, inter alia, 
tank beds [S. 3 (16)]. “Ryot” means a person who holds for the 
purpose of agriculture ryoti land in an estate on condition of 
paying to the landholder the rent which is legally due upon it 
[S. 3 (15)]. With these terms so defined section 6 provides 
that, subject to the provisions of the Act, every ryot then in 
possession of ryoti land situate in the estate of a landholder 
shall have a permanent right of occupancy in his holding, while 
section 9 enacts that no landholder shall as such be entitled to 
eject a ryot from his holding otherwise than in accordance with 
the provisions of the Act. S. 12, upon which much turns, is 
textually as follows :— 


‘Subject to any mghts which by custom or by contract in writing 
executed by any ryot before the passing of this Act are reserved to the 
landholder, every occupancy ryot shall have the mght to use, enjoy and 
cut down all trees now in his holding, and in the case of trees which after 
the passing of this Act may be planted by the ryot or which may naturally 
grow upon the holding, he shall have the 11ght to use, enjoy and cut them 
‘down, notwithstanding any contract or custom to the contrary.’’ 

Section 24 provides that the rent of a ryot shall not be 
enhanced except as provided by the Act. Section 28: that in 
all proceedings under the Act the rent or rate of rent for the time 
being lawfully payable by a ryot shall be presumed to be fair 
and equitable until the contrary is proved. Section 30 emgbles a 
‘landlord to institute proceedings for enhancement of rent before 
the Collector on certain stated grounds and no others. By 
section 50 (2) every ryot is entitled to call upon his, landholder 
to grant him a puttah for any current revenue year, and. every 
landholder is entitled to call upon his ryot to give him a muchi- 


R—83 
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lika in exchange. The proper contents of the puttah and muchi- 
lika are detailed in section 51, and after provision made by - 
section 54 for the tender of a puttah by the landholder, S. 56 
provides—and it is under this section that the present suit was 
instituted—that when a ryot for one month fails to accept the 
puttah tendered to him and to give a muchilika in exchange, the 
landholder may sue before the Collector to enforce acceptance 
of such puttah. 

As their Lordships have already observed, the lease pf the 
6th June, 1901, was still current when the Estates Act came into 
force. The effect of the statute, as will have been seen, was at 
once to give to the respondents a permanent right of occupancy 
in their holding so far as that consisted of ryoti land, and at once 
to supersede many of the provisions of the lease then current. 
Notwithstanding this, however, the parties until the expiry of 
the term apparently allowed their relations towards each other 
to be regulated by the lease, and it was not until after Fasli 1320, 
that the Raja tendered to the respondents for the year 1912 a 
puttah in respéct of such part of the original holding as he con- 
ceived himself bound to include in it. On the refusal of the 
respondents to accept the puttah tendered and to execute a proper 
muchilika this suit was, under section 56 of the Act, brought by 
the Raja to enforce his statutory rights in these matters. 

The refusal of the respondents to accept the tendered puttah 
was due to the fact that in their view its terms were, mainly in 
two respects, improper. 

First, there were included in it the provisions of the lease 
already referred to, whereby the trees on the holding were 
reserved to the landholder, and the respondents objected that, 
by virtue of section 12 of the Act, the puttah should have left 
with them the right to use, cut down and enjoy all trees in 
their holding. 

Secondly, there were excluded from the puttah the 520 acres 
of dry pasture waste which had been included in the lease. The 
respondents claimed that this acreage should remain part of 
their holding as being in fact cultivable and therefore ryoti land 
within the meaning of the Act. 

It will be convenient to deal in their order with these two 
objections to the puttah, showing incidentally how each of them 
fared in the Courts in India. ° 

First, as to the trees, the Deputy Collector in his judgment 
of the 17th August, 1914, in the Revenue Court expressed the 
opinion that, as the Zamindar had reserved his right to them by 


f 
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written contract, he was entitled, under section 12 of the Act, to 
continue to reserve the right by the suit puttah, limited, however, 
to the trees which existed before the Act and not extending to 
any which might have been planted by the respondents or might 
naturally have grown upon the holding since its passing. The 
learned District Judge, on appeal on this point by the respondents, 
took the same view, and by decree of the 22nd December, 1916, 
dismissed their appeal from the Collector’s judgment. 

On further appeal, however, to the High Court at Madras, 
the learned Judges there took a different view, which they ex- 
pressed in a judgment of the 22nd April, 1918. Under S. 12 
of the Estates Land Act, the tenant, they said, was, subject to 
custom or wrjtten contract, entitled to the trees on payment of 
rent to the landholder, and in this case the reservation of the 
trees in the lease held good, but, in their opinion, only for the 
period of the lease. The reservation was no longer subsisting at 
the time of the tender of the puttah, and it ought not accordingly 
to have been retained therein. Other reasons given by one of the 
learned Judges in support of the same conclusion have not been 
relied on before the Board, and need not be further alluded to. 

In the result the learned Judges of the High Court, thinking 
that the trees must be included in the holding, but that it was 
allowable under the Act to charge the respondents with a cist 
in respect thereof, directed an enquiry to ascertain the proper 
amount of such cist, and after prolonged and elaborate proceed- 
ings to that end, to which for the moment their Lordships do not 
further allude, the High Court, in a final judgment on the 28th 
October, 1919, fixed the amount payable by the respondents in 
this behalf at a single payment of 5 annas in respect of each 
tree, and in other respects gave effect to their judgment of the 
22nd April, 1918. And of all of this the appellant now 
complains. 

The question turns, it will be seen, upon the meaning to be 
attached to the introductory words of section 12 of the Act: 


‘Subject to any mghts which by custom or by contract in writing 
executed by any ryot before the passing of this Act are reserved to the 
landholder, ’’ 


and it may be conceded that, as a matter of first 
impression, the view of these words taken by the Higtt, Court 
is attractive enough. There is, on the face of them, no obvious 
reason why the reservation should extend beyond the duration 
of the contract by which it is made. But this first. impression 
disappears on a closer examination of the clause. The section 
is certainly, dealjng with a possession terminable when the Act 
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came into force and converted into a permanent right of occu- 
pancy by section 6. It is contemplating that as an incident.of 
the terminable possession, rights with respect to the trees on 
the holding might have been reserved to the landholder either 
by custom or by contract. It provides that where the reservation 
is by custom, it, so far as existing trees are concer- 
ed, is to remain effective throughout the whole of the occu- 
pancy, by the Act made permanent. So much it was conceded in 
argument was the effect of the section. But if reservation by 
custom was so long operative, why, so far as the section is con- 
cerned, should the result be different when the reservation had 
been made by contract? A reservation by custom is in this con- 
nection surely no more than this, that in places where the custom 
obtains such reservation is conventional without being expressly 

made, in contradistinction to places where no such custom 
exists—as, for example, in the Zamindari of North Vellore, in 
which case the reservation, if it is to be epee must be 
expressed as part of the contract. 

But in each case the reservation, when not qualified, will be 
operative for precisely the same period of time and no longer— 
that is to say, until, on the expiry of the right to possession by 
the tenant, the holding-reverts to the Zamindar. Accordingly, 
as might from this point of view be expected, the section makes 
no distinction in the result between a reservation made by custom 
and one made by contract, and in their Lordships’ judgment, 
the true conclusion is, that where the reservation, however con- 
stituted, is conterminous with the previously limitetl possession, 
it remains, except with regard to trees subsequently planted by 
the ryots or naturally grown upon the holding, operative through- 
out the occupancy made permanent by the Act. 

‘It would appear that the learned Judges of the High Court 
came to the conclusion they did in this matter in the belief that 


it was open to them under the Act to charge the respondents 
.with a- suitable payment in respect of the trees which for the 
‘first time by virtue of the Act became theirs. At a later stage, 


however, the learned Judges themselves were less confident of 
the correctness of this view, which is, as it seems to the Board, 
mistaken. Their Lordships can find no provision in the Act 
enabliħg the landholder to claim an enhancement of rent or any 
additional payment for his lost trees. Accordingly, if the view 


‘of this section taken by the High Court were correct, its effect in 


the present case must be altogether to deprive the landholder, 
without any kind of compensation provided, of property of 
great value, and its effect would be similar in pany other cases, 
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A construction of the section leading to such a result is not lightly 
to be entertained, and, in their Lordships’ judgment, is not here 
called for. On this question, therefore, the Deputy Collector, 
supported by the learned District Judge, reached, in the view 
of the Board, the true conclusion. 

The respondents’ second objection to the puttah was the 
exclusion therefrom of the 520 acres, and this objection can be 
dealt with more briefly. Upon the evidence taken before him, 
the Deputy Collector on the 17th August, 1914, found that 
of the 520 acres in question, some 222 acres were tank-bed land, 
and that their exclusion from the puttah was, in consequence, 
justified under the Act. He held, however, in a most careful 
judgment, that the remaining 297 acres should be included as 
being “cultivable’’ land, although it had never in fact been cul- 
tivated, and this view of the Deputy Collector, although, so far 
as it was against them, it has been contested by both parties 
throughout the Courts in India, has been upheld in all of them. 
Before the Board the’ respondents no longer contended that the 
tank-bed land should be included in the puttah, but the appel- 
lant, relying for his contention upon the case of Sreemantha 
Raja Yarlagada Mallikarjinia v. Subbiah,’ still urged that the 
remaining 297 acres were given only for pasturage and not for 
cultivation, that, like the tank-bed lands, they should remain 
excluded’ from the puttah, the provision of the lease already 
referred to, which raised the rent pen acre to Re. 0-14-2 on the ex- 
tent cultivated, being meant to serve as a penal rent against the 
land being inftproperly used for cultivation purposes. Their Lord- 
ships cannot accept this argument. They prefer the explana- 
tion of the provision referred to, given by the Deputy Collector, 
which they give in his own words: 

“The reason why an alternative rate, ie, a lower rate, was conceded 
in case of non-cultivation was apparently duc to the fact that the land was 
waste before, that it would take some years before it could be reclaimed 
and brought under, cultivation, and that it would be a hardship on the 


lessee if he were not allowed to pay a favourable rate till then He was 
not, therefore, required to pay the full rate immediately ’’ 


In their Lordships’ judgment accordingly this portion of the 
appellants’ appeal entirely fails, and in the result the suit puttah 
as it was adjusted by the Deputy Collector on the 17th August, 
1914, was rightly adjusted, and the subsequent attempts an both 
sides to have its terms varied have been misconceived. 

Inethat state of things a very serious question arises as to 
the costs of these attempts. Their Lordships have considered 
this question very carefully, inquiring how far these costs have 
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been occasioned by mistaken views contended for by one side 
or by the other. For the costs thrown away by the prolonged 
inquiries to ascertain the proper sum to be paid in respect of 
what may be called the suit trees, the respondents are mainly, 
if not entirely, responsible; for the costs thrown away in ascer- 
taining what may again be described as the appealable value of 
the trees, they were, in the view of the Board, entirely res- 
ponsible. The increase again in the costs throughout by the , 
appellants’ mistaken contention as to the cultivable lands has 
been relatively slight. In the result their Lordships have reach- 
ed the conclusion that, no interference being made with the 
order as to costs in the decree of the Revenue Court of the 
17th August, 1914, or in that of the District Court of the 22nd 
December, 1916, the justice of the case will be met if the res- 
pondents pay three-fourths of the subsequent costs incurred by 
those representing the original plaintiff or his estate, whether 
in the High Court, in the District Court, or on this appeal. 

In the result accordingly their Lordships will humbly advise 
His Majesty that this appeal be allowed; that the order of the 
High Court of the 28th of October, 1919, except in so far as it 
affirms the decree of the District Court of the 22nd December, 
1916, be discharged, and that the last-mentioned decree be 
restored. 

The respondents must pay the costs already specified. 

Solicitors for appellants: Chapman, Walker & Shepherd. 

Solicitor for respondents: H. S. L. Polak. 

K.J.R, —- - Appeal allowed. 
PRIVY COUNCIL. 
[On appeal from the Supreme Court of New Brunswick 
(Appeal Division).] 

PRESENT:—THE LORD CHANCELLOR, Lorp Carson, LORD 

BLANESBURGH, LORD ATKIN AND LorD TOMLIN. 


The Maine and New Brunswick Electrical 


Power Company, Limited .. Appellants* 
v. 
Alice M. Hart .. Respondent. 


Interest Act (XXXII of 1839), S- 1—Sum certain payable by written 
insirumgent at ceritin time—Payneni conitngent upon events which may 
or ma9 “not happen if included—Interest—Equitable right to—Condition— 
Contract executed—Suit on covenants and not on—Right to interest in 
case of. . 

A sum certain is not payable by the written instrument at a time cer- 
lain, within“the meaning of S. 1 of the Interest Act (XXXII of 1839), 
if its payment is contingent upon events which may or may not happen 


*P,C. Appeal No 78 of 1928, e lth May, 1929, 
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So held on a construction of S. 24 (1) of the New Brunswick Judi- 
cature Act, 1909 (:dentical ın ierms with S. 28 of Lord Tenterden’ s Act, 3 
and ¢ Will IV, c 42 and S 1 of the Indran Statute). 


In order to invoke a rule of equity entitling a party to interest, it is 
necessary in the first instance to establish the existence of a state of circum- 
stances which attracts the equitable jurisdiction, as for example, the non- 
performance of a contract of which equity can give specific performance. 

When once such a contract has been cxecuted, then, apart from cases 
where rescission on the ground of fraud is sought, there remains nothing 
to attract the equitable jurisdiction and the parties are left to their remedies 
al law. 

Whfre a party cannot, and does not, sue upon the contract, because it 
is fully executed, and he sues only upon the covenants, those covenants 
must be construed according to the ordinary rules of construction, and if 
they do not, so construed, give the plaintiff interest, he cannot claim 
interest unless it is given to him at common law or under statute. There 
is no place in the matter for the exercise of equitable jurisdiction and, 
therefore, no rule of equity in regard to interest can have any application. 


Appeal No. 78 of 1928 from the Supreme Court of New 
Brunswick (Appeal Division). 

G. Lawrence and W. H. Harrison for appellants. 

F. R. Taylor for respondent. 

13th May, 1929: Their Lordships’ judgment was deli- 
vered by 

Lorp Tomiin.—lIn this case the defendants in the action 
are appealing from a judgment of the Appeal Division of the 
Supreme Court of New Brunswick, dated the 26th March, 
1928. By that judgment the Appeal Division (1) dismissed 
an appeal of the defendants from a judgment against them for 
$28,000 without interest, given by the King’s Bench Division 
of the Supreme Court of New Brunswick, on the 20th October, 
1927, and (2) allowed a cross-appeal of the plaintiff, thereby 
increasing the amount recoverable against the defendants by 
$9,083.88 in respect of interest. 

Two questions only have been argued on this appeal. First, 
whether upon the true construction of certain covenants the 
defendants have become liable for the $28,000 for which judg- 
ment has been given against them. Secondly, whether the de- 
fendants are chargeable with interest on any sum which they 
may be held liable to pay under the covenants. 

The facts of the case are as follows:— 

Prior to the year 1905, the plaintiff’s predecessor-inttitle, 
Havelock McC. Hart, acquired land partly in New Brunswick 
and parfly in Maine, on both banks of the Aroostook River in 
the neighbourhood of the Aroostook Falls, together, with cer- 
tain water privileges for the purpose of developing the water 
power of the Falls. 





Lord Tomlin. 
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In 1905, Hart and one Arthur R. Gould (the owner of 
all the capital stock of the Presque Isle Electric Light Com- 
pany) entered into an agreement with the defendants where- 
by Hart was to transfer all his land and water privileges on the 
Aroostook River to the defendants and Gould was to trans- 
fer to the defendants all his capital stock in the Presque Isle 
Electric Light Company. The consideration to Hart for the 
transfer by him of the land and water privileges was (1) the 
allotment or transfer to him-of certain stock of the defgndants 
and (2) the defendants’ covenants, the true construction of 
which falls to be determined upon this appeal. The documents 
relating to the transaction do not contain any reference to the 
stock to be allotted or transferred to Hart, but it is not dis- 
puted that it was part of the bargain that Hart should have 
the stock and that the stock was, in fact, allotted or transferred 
to him upon the execution of the indentures of conveyance com- 
pleting the transaction to which reference will be made hereafter. 

The first relevant document is a memorandum of agree- 
ment, dated the 3rd January, 1905, and made between Hart, 
Gould and the defendants. It contained a recital that under 
arrangements which had been mutually made between them, 
Gould was to transfer to the defendants all the capital stock of 
the Presque Isle Electric Light Company, and Hart was to con- 
vey or cause to be conveyed to the defendants by deeds in the 
form thereto annexed as Schedules A and B the lands and 
water privileges described in the said schedules, being the lands 
and water privileges already referred to. ° 

The operative part of the agreement provided that upon 
the defendants completing the necessary financial arrangements 
for the development of water power at the Aroostook Falls to 
the satisfaction of Gould and Hart, Hart should and would 
convey or cause to be conveyed to the defendants by deeds in 
the form thereto annexed as Schedules A and B the lands and 
water privileges described thereire and Gould should and would 
assign and transfer or cause to be assigned and transferred to 
the defendants all the capital stock of the Presque Isle Electric 
Light Company. 

The stock of the defendants to be allotted or transferred to 
Harp was duly allotted or transferred to him. 

The conveyance of the lands and water privileges by Hart 
to the defendants was‘also in due course effected by means of 
two indentures of conveyance, dated the 13th January, 1905, one 
of which related to the lands and water privileges in New Bruns- 
wick and the other to the lands and water privileges in Maine. 
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The two indentures were mutaiss mutandis identical in form. 
Each of them contained a covenant by the defendants with 
Hart in the following words:— 


“The said The Maine and New Brunswick Electrical Power Company, 
Limited, doth hereby for itself, its successors and assigus covenant with 
the said Havelock McC Hart, his heirs, executors, administrators and as- 
sigus that 1f water power to a greater extent than two thousand horse 
power be at any time developed and used at the Aroostook Falls, situate 
upon the hereinabove described lands and premises, the said The Maine 
and New Brunswick Electrical Power Company, Limited, its successors 
and assmgus shall pay to the said Havelock McC. Hart, his heirs, executors, 
administrators aud assigns the sum of eight dollars for each horse power 
in excess of the said two thousand horse power, any power developed and 
used in excess of two thousand horse power to be treated as divided into 
umts of 500 and each unit to be immediately paid for in entirety when 
any part thereof has been developed and used ’’ 


By deed of assignment, dated the 21st August, 1923, Hart 
assigned all his rights under the covenants contained in the 
indentures of conveyance and all moneys payable thereunder to 
the plaintiff. 

` After the completion of the sale and transfer of the lands 

and water privileges the defendants erected works at or near 
the Aroostook Falls for the purpose of developing the water 
power of the Falls, and began and have since continued to gene- 
rate electrical power therefrom for distribution and sale to cus- 
tomers. The defendants have [rom time to time increased the 
capacity of their works. 

It appears from the power station sheets of the defendants 
in which is entered an hourly record of the amount of power 
produced, that the defendants for the first time on the 10th 
January, 1918, and ‘on several subsequent occasions developed 
and used power in excess of 2,000 horse, The action out of 
which this appeal arises was begun by the plaintiff to recover 
the sums payable under the covenants in respect of such excess 
horse power. 

The plaintiff contends that upon the true construction of 
the covenants the defendants*are liable to pay for excess horse 
power immediately upon each occasion where any excess horse 
power is developed and used, in other words, that the defend- 
ants are chargeable from time to time upon the maximum peak 
load once reached. There is no dispute as to the figures and if 
the plaintiff's contention is well founded, judgment was rightly 
given against the defendants for $28,000. : 

Thê defendants, however, contend that “water power” of 
a stream means the average power produced over a yeasonable 
period of time, and that in view of the fluctuations „Of the sea- 
sons, the mgst rgasonable period of time is a year, and that, 

R—R4 
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therefore, on the true construction of the covenants they ought 


to be charged upon the average load of the year and not upon - 


the individual maximum peak loads. i f 

Both Courts below have decided this point against the 
défendants. 

In their Lordships’ judgment the contention of the defend- 
ants cannot he reconciled with the language of the covenants. 
The words “at any time” and “immediately” contained in the 
covenants seem to their Lordships to indicate recurring peints of 
time and not any system of averaging. Further, the similarity 
between the language under consideration in the present case, 
and that considered by their Lordships’ Board in the case of 
the Attorney-General for Ontario v. Canadian Niagara Power 
Company,’ is such that a decision in favour of the defendants 
here would, in their Lordships’ view, be inconsistent with the 
earlier decision of the Board. 

Upon the point of construction, therefore, in their Lord- 
ships’ opinion, the defendants fail. ; 

The question of interest next falls for consideration. On 
this head of the case the Appeal Division of the Supreme Court, 
differing from the Trial Judge, have allowed interest against the 
defendants. f : 

There is no agreement to pay interest, either in express 
terms or implicit in the-language of the covenants. The plain- 
tiff, however, contends that interest is payable either under 
section 24 (1) of the New Brunswick Judicature Act, or under 
the rule by virtue of which a Court of Equity compels a pur- 
chaser who takes possession to pay interest. The Appeal Divi- 
sion in deciding in the plaintiff's favour have founded them- 
selves upon section 24 (1) of the New Brunswick Judicature 
Act. 

The language of section 24 (1) of the New Brunswick 
Judicature Act, 1909, is as follows :— 

“On the tral of any issue or any assessment of damages upon any 
debt or sum certain, pavable by virtue of a wntten instrument at a certian 


time, interest may be allowed to the plaintiff from the tıme when the debt 
or sum became payable ’’” 


o 


The language of this section cannot be distinguished from ` 


that of section 28 of Lord Tenterden’s Act (3 & 4 Will. IV, 
c. 425, The English decisions on that’ section are, therefore, rele- 
vant for guidance~ In their Lordships’ judgment, the decision 
of the Exchequer Chamber in Merchant Shipping Company v. 
Armitage? is an authority binding the English Courts up to 





1. (1912? A.C. 852. 2 (4873) 9 Q.B. 9.. 


LVI] THE MADRAS LAW JOURNAL REPORTS. 667 


and including the Court of Appeal to hold under Lord Tenter- 
denis Act that if the sum becomes payable at a time fixed by 
reference to a contingent event which may or may not happen, 
it is not payable by the written instrument at a time certain. 
This, decision was treated as authoritative by the Court of ,Ap- 
peal in London Chatham and Dover Railway Company v. S. E. 
Railway Company® and was viewed with benevolence by Lord 
Herschell in the House of Lords (see London Chatham and 
Dover, Railway Company v. S. E. Ratlway Company.*) 

It is further -to be observed that in Juggomohun Ghose v. 
Manickchund’ their Lordships’ Board held under an Indian 
statute (Act No. XXXII of 1839) identical in terms with the 
relevant section of Lord Tenterden’s Act that a sum certain 
is not payable by the written instrument at a time certain if its 
payment is contingent upon events which may never happen and 
the amount payable is capable of ascertainment only if and 
when those events happen and the time for the happening of 
those events, if they ever do happen, may be indefinitely post- 
poned. 

In view of the last-mentioned decision, which is binding 
_on their Lordships’ Board, it would not, in their Lordships’ 
judgment, be open to them to hold that the effect of section 24 
(1) of the New Brunswick Judicature Act is different from that 
of the section of the Indian Statute under consideration in 
Juggomohun Ghose v. Manickchund.® The defendants’ con- 
tention that section 24 (1) of the New Brunswick Judicature 
Act has no eapplication to the present case must, therefore, 
prevail. 

It remains to consider whether any rule of equity entitles 
the plaintiff to interest. 

In order to invoke a rule of equity, it is mecessary in the 
first instance to establish the existence of a state of circum- 
stances which attracts the equitable jurisdiction, as for example, 
the non-performance of a centract of which equity can give 
specific performance. 

It must, however, be borne in mind that when once such a 
contract. has been executed, then, apart from cases where resciè- 
sion on the ground of fraud is sought, there remains nothing 
to attract the equitable jurisdiction and the parties are left to 
their remedies at law. 

In fhe case under consideration the contract for the sale of 
the lands and water privileges has been fully executed. Hart 


3 (1892) 1 Ch. 120, 121 4 (1893) A.C. 429 at 435. 
5 (1859) 7 Moo I A. 263 
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conveyed the property purchased to the defendants. He re- 
ceived from the defendants the stock to be transferred to him, 
and he accepted from the defendants, as under the contract he 
was bound to do, covenants under seal to perform certain obli- 
gations of a continuing character involving the payment from 
time to time of sums of money. Upon the stock having been 
allotted or transferred to Hart and the covenants having been 
executed, Hart had received all the consideration moving from 
the defendants to him under the contract. The plaintiff, as 
Hart’s successor-in-title, cannot, and as appears from her state- 
ment of claim, does not sue upon the contract, which is fully 
executed: she sues upon the covenants. Those covenants must 
be construed according to the ordinary rules of construction; 
and if so construed, they do not give the plaintiff interest, she 
tannot claim interest unless it is given to her at common law 
or under statute. There is no place in the matter for the exer- 
cise of equitable jurisdiction and, therefore, no rule of equity 
in regard to interest can have any application. 

In their Lordships’ judgment, the plaintiff's cross-appeal 
for. interest to the Appeal Division of the Supreme Court of 
New Brunswick ought to have failed and to have been dismissed 
with costs. 

In the result, therefore, the defendants succeed on the pre- 
sent appeal to the extent of the judgment against them for in- 
terest, but otherwise the appeal fails and their Lordships will 
humbly advise His Majesty accordingly. 

There will be no costs of this appeal. e 

Solicitors for appellants: Wm. A. Crump & Son. 

‘Solicitors for respondent: Lawrence Jones & Co. 
KJ.R. — Appeal partly allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT:—MR. Justice WALLER AND MR JUSTICE 

ANANTARRBISHNA ATYAR. 


Muthuvira Reddi Rami Reddi ahd others .. Appelants* 
(Defendants) 


v. 
Mayandi Venkatesa Mudali, Receiver, impleaded 
as a party respondent by Order, dated 9th Nov- 
emħer, 1928, on C.M.P. No. 3546 of 1928 

_ and others .. Respondents 

(Plaintiffs ‘and respondents). 


Receiven Termination of litigation in which he was appomted—aAb- 
sence of order er dischargmg hm fron receivershp—Court which appointed 


ISA: Ros. 348 to 381 of 1925, ` êth July, 1929, 
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him. closed for ssmmer holidays—Locus standı to prefer an appeal ayainst 
an adverse orter—Competency of such appeal—Madras Estates Land Act, 
S. 26° (3)—'Person entitled to the rent’’—Meanmg of—Receiver empower- 
ed to file sut for enforcement of pattah—Dismtssal of subsequent application 
by ryots to cancel the order empowermg the Recerwer—Recewer, sf can be 
said to be a “‘person entitled to the reni”? 


Where a suit to recover possession of a zemun village was dismissed by 
the Trial Court and ın the appeal preferred by the plaintiff against the said 
decree the High Court appointed a Receiver in respect of the suit village and 
the appeal preferred by the Mefendants to the Pnvy Council against the decree 
of the High Court passed ın favour of the plaintiff was allowed on 21st May, 
1922, dismissing the plaintiff’s suit, and the Receiver who had sued for 
enforcement of pattah on a ryot of the zemin village and whose suit had been 
decided against him preferred an appeal against that decision on 12th June, 


1922, 


Held, that, as the Receiver had not been discharged on or before 
12th June, 1922 by the Court which appointed him and as the time for 
preferring the appeal would expire before the High Court which appointed 
him could be moved to pass orders on the re-opening of the High Court 
in July, 1922, the Receiver had loctis standi to prefer the appeal on that 
date and ihat therefore the appeal was competent 


Where a Court has granted permission to the Receiver under O 40, 
Rute 1 (1) (d) of che C.P. Code to file a suit for enforcement of pattah 
under the provisions of the Madras Estates Land Act and dismissed the 
application subsequently filed by the ryots to cancel the order granting the 
said permission for the institution of such a suit, the Receiver is a “person 
entitled to the rent”? within the meaning of S 26 (3) of the Madras Estates 
Land Act 


Swamtinatha Odayar v. Sundaram Aivar, (1920) I.L.R. 44 Mad. 274° 
39 M.L.J. 711 distinguished 

Second Appeals against the decrees of the District Court 
of Chittoor in Appeal Suits Nos. 261, 262, 269, 270, 271, 273, 
275, 276, 279, 281, 282, 283, 284, 286, 288, 289, 290, 296, 
298, 303, 304 to 306 and 314 to 317, 321, 322, 323, 327, 331, 
337 and 340 of 1922 preferred against the decrees of the Court 
of the Special Deputy’ Collector of Chandragiri in Summary 
Suits Nos. 1800, 1801, 1815, 1816, 1817, 1820, 1824, 1825, 
1828, 1831, 1832, 1833, 1835, 1840, 1843, 1844, 1846, 1855, 
1858, 1865, 1868, 1869 of 1920 and 2131, 2140, 2142, 2143, 
2144, 2148, 2149, 2150, 2158, 2159 of 1921 and 1819 and 1847 
of 1920. í 

L. A. Govindaraghaya Atyar and S. A. Seshadri for appel- 
lants. 


S. Ramaswami diyar, T. Kınnaraswamiah and S. Rama- 
nujachari for respondents. ` 

The Court delivered the following 

JUDGMENT. Second Appeal No. 348 of 1925.—The defend- 


ant is the appellant in this Second Appeal. The Receiver of 
Melappudi Village sued for enforcement of pattalt on the de- 


Muthuvira 
Reddi 
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fendant, a ryot of the village. There was the usual dispute 
between the parties as to what the proper terms of the pattah 
should be. The defendant’s plea was that one Subbaraya 
Pillai, who, it was alleged, was owner of the suit village, agreed 
with the defendant to commute the rents into a fixed money 
rent permanently and once for all, and issued pattah in Fasli 
1328 embodying the rates agreed upon. The Special Deputy 
Collector of Chandragiri Division who tried thé summary suit 
upheld the contention of the defendant and came to the gonclu- 
sion that the proper rates of rent were the cash rates and that the 
commutation. was bona fide and binding on the plaintiff. He 
accordingly directed that the pattah should be amended by in- 
sertion of the cash rates as contended by the defendant. 


On plaintiff's appeal, the learned District Judge of Chittoor 
disagreed with the findings of the first Court and held that the 
rates in the tendered pattah were the proper rates, and he 
directed the defendant to accept the tendered pattah and exe- 
cute a muchilika in exchange with similar terms. 


The defendant has preferred the second appeal and on his 
behalf it was first contended that the appeal to the Lower Appel- 
late Court filed by the Receiver was incompetent. To appre- 
ciate the contention it is necessary to state that the Rajah of 
Karvetnagar had filed a suit to recover possession of the suit 
village among others, that in the appeal) preferred by him to 
the High Court against the decree of the Subordinate Judge of 
North Arcot dismissing the suit, the High Court, appointed a 
Receiver in respect of the suit village, and that on an appeal 
preferred by Subbaraya Pillai and others to the Privy Council 
against the decree of the High Court passed in favour of the 
Rajah of Karvetnagar, the Privy Council on 21st May, 1922, 
reversed the decision of the High Court and dismissed the 
Rajah’s suit on the ground that the suit was barred by the Law 
of Limitation. P 

The appeal to the Lower Appellate Court was presented by 
the Receiver on 12th June, 1922. The appellant contends that 
as soon as the Privy Council dismissed the suit on 21st May, 
1922, the receivership came to an end and that the Receiver had 
no locus standi to prefer the appeal on 12th June, 1922, We 
are uñable to accept the contention. The Receiver had not been 
discharged by the Court which appointed him and time for pre- 
ferring the appeal would expire before the High Court which 
appointed the Receiver could be moved to pass orders on the re- 
opening of the High Court, in July, 1922, and in the circum- 
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stances we think that the Receiver’s appeal could not be said to 
be incompetent as contended by the appellant. We accordingly 
overrule this objection. ‘ 


The next objection raised by the appellant was that Subba- 
raya Pillai was the owner of the suit village and that the com- 
mutation arrangement made by him with the ryot was bona fide 
and binding on the plaintiff and that the proper rates of rent 
are the cash rates agreed to between Subbaraya Pillai and the 
ryot. *The respondent in answer to this contention relied on 
section 26, sub-section (3) of the Madras Estates Land Act, 
under which no rate of rent at which land may have been grant- 
ed by a landholder shall be binding upon the person entitled to 
the rent after the lifetime of the landholder, if such rate is 
lower than the lawful rate payable by the ryot before the date 
of the grant upon the land. The finding of the Lower Appel- 
late Court is that the new rates fixed by Subbaraya Pillai are 
lower than the rates payable by the ryot before. As the 
present case is not sought to be brought within the exception 
contained in sulysection (1) of the section, it is clear, having 
regard to the admitted fact that Subbaraya Pillai died before the 
Fasli in respect of which the present suit was brought, that the 
rates of rent agreed to by Subbaraya Pillai would not be bind- 
ing upon the person entitled to the rent after the death of 
Subbaraya Pillai It was however argued by the learned Advo- 
cate on behalf of the appellant that it could not be said that the 
Receiver was “a person entitled to the rent” within the meaning 
of the sub-section. Having regard to the definition of “land- 
holder” in section 3, clause (5) of the Estates Land Act, and 
having regard to the fact that the Court granted permission to 
the Receiver under Order 40, Rule 1 (1) (d) of the Code of 
Civil Procedure to file these suits, and also dismissed the appli- 
cation subsequently filed by the ryots to cancel the order grant- 
ing the said permission for the institution of these suits, we 
think that the plaintiff—the ‘Receiver—comes within the provi- 
sions of sub-section 3 of section 26 of the Estates Land Act. 
The decision in Swaminatha Odayar v. Sundaram Atyar* relied 
on by the appellant is distinguishable, as it turned on the word- 
ings of section 46 of the Estates Land Act, sub-section (5) of 
which specifically provides that sums payable under that section 
for the acquisition of occupancy rights shall be paid to the land- 
holder who is the owner of the Estate, and any application or 
proceeding under the section shall be made only toeor against 





gis (1920) LL.R. 4 M 274 39 M L.J. 711." 
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such landholder. The Court accordingly held that the appli- 
cation by a.non-occupancy ryot under section 46 of theeAct 
could be made only to the ‘owner’ of the Estate, and not to 
the Receiver in charge of the Estate. The word ‘owner’ does 
not occur in section 26, which is the section with which we are 
here concerned. 


_ On the merits the Lower Appellate Court held that Subba 
raya Pillai was not the sole proprietor of the village, that he 
was only one of the legal representatives of the deceased® Sara- 
vana Pillai, and that the other legal representatives did not 
join Subbaraya Pillai in the act of commutation of rents relied 
on by the ryots. It also held that Subbaraya Pillai was in 
needy circumstances at the time, that the new rates fixed by 
him fell short of the old rates and that “there was no evidence 
as to the circumstances under which a lower'set of rates was 
charged by Subbaraya Pillai,” and further that “the grounds 
on which the so-called commutation was made were not really 
tenable and that they were hardly real.” 


We think that the learned District Judge’s findings, being 
findings of fact, should be accepted by us in Second Appeal. 


We hold that under section 26 (3) of the Estates Land 
Act the rates fixed by Subbaraya Pillai are not binding on the 
Receiver, who represents the proprietor of the village. 


We accordingly dismiss the Second Appeal with costs. 
Second Appeals Nos 349 to 381 of 1925 follow. 


We fix the pleader’s fee payable to the respondents in these 
Second Appeals at the consolidated amount of Rs. 250 and 
direct that the same be apportioned equally among the appel- 
lants in those appeals. Rs. 100 out of the costs to go to the 
Ist respondent and Rs. 150 to the other respondents. 


These second appeals coming on for hearing, this day, 
having been set down to be spoken to, on the question of costs, 
the Court made the following 


OrpER —The above order has to be modified, as the Ist 
respondent is a party for only one of the appeals. He will get 
ts 35 and the other respondents Rs. 211-8-0. 


N.S. Appeal dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. JUSTICE ANANTAKRISHNA AIYAR. 


Onthath Sabju Sahib .. Appellani* (Deft.) 
v. 
The Malabar District Board .. Respondent (Plf.). 


Mutabar Compensation for Tenants’ Improvements Act (I of 1900) 
—Scope and applicabthty—Temporary lease of roadside poramboke 
land—If governed by the Act—S 3  (3)—lmprovement—Temporary 
lease of roadside poramboke land by District Board—Conditton that lessee 
should surrender possession without clamiung value of any wnprovemenis 
That amghh be wade by him—Erection of substapitial buildings by the lessee 
—IVhether an wunprovement—Crown Grants Act (XP of 1895)—d pplica- 
bility to such lease. 


The Malabar Compensation for Tenants’ Improvements Act applies 
only to improvements effected to agricultural holdings and vacant kudiiruppis 
huilding sites and has no application in the case of roadside poramboke 


Chathuketty v. Kunhappu, (1927) I.L.R. 50 M. 813: 53 M.L.J. 224 
followed 


Where a land forming part of roadside poramboke was leased by the 
District Board temporarily on the specific condition that the lessee should 
deliver back possession of the leased land without claiming any compensation 
for improvements of any sort that he might make on the property, the 
erection of substantial buildings on the land by the lessee is not an ‘‘improve- 
ment’? within the meaning of S 3 (3) of the Malabar Compensation for 
Tenants’ Improvements Act as it would be inconsistent with the purpose 
for which the land was let 


Obiter: The Crown Grants Act does not apply to such a lease of~ 
roadside poramboke land by the District Board. 


Second Appeal against the decree of the District Court of 
North Malabar in Appeal Suit No. 88 of 1927 preferred against 
the decree oi the Court of the Principal District Munsif of Bada- 
gara in Original Suit No. 565 of 1925. 

M. C. Sridharan for appellant. 

V. P. Karunakaran Nambiar for respondent. 

The Court delivered the following 

JupcMENnT.—On the 12th March, 1923, the District Board 
of Malabar passed proceedings permitting the President of the 
District Board to lease a particular roadside poramboke vested 
in the District Board for occupation by the present defendant- 
The proceedings made it a condition for allowing such tempo- 
rary occupation that the applicant should pay a sum of Rs. 6 
a year and that he should deliver back possession of the plot 
without claiming any compensation for improvements of any 

‘sort that he might make on the property. On such conditions 
the President, District Board, Malabar, leased to the defendant 


*S.A. No 614 of 1928. 15tf August, 1929. 
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the roadside poramboke on the 4th April, 1923, as per Ex. A. 
Subsequently, as it was resolved to take possession of the pro- 
perty, a notice to quit, Ex. B, was served upon the defendant 
on the 7th May, 1925, requiring him to quit the premises and 
deliver possession to the District Board. The defendant not 
having done so, the President, District Board, Malabar, has 
instituted the suit which has given rise to this Second Appeal 
to recover possession of the property. The main plea of the 
defendant was that he was entitled to be paid the value of the 
improvements effected by him on the property before surrender- 
ing possession, and he relied on the provisions of the Malabar 
Compensation for Tenants’ Improvements Act. The District 
Munsif of Badagara, who tried the suit, was of opinion that the 
provisions of the Crown Grants Act (XV of 1895) applied to 
the case and accordingly came to the conclusion that the rights 
of the parties should be adjudicated according to the tenor of 
the document. The document being specific on the point that 
the defendant should not claim the value of any improvements 
that he might make on the property, the District Munsif came 
to the conclusion that the plaintiff was not bound to pay any- 
thing in respect of the improvements. The defendant preferred 
an appeal to the Lower Appellate Court and the learned Dis- 
trict Judge of North Malabar differed from the District Munsif 
as regards the applicability of the Crown Grants Act to the 
case in question. He, however, was of opinion that Malabar 
Act (I of 1900) did not apply to the present case, because the 
present case related to a road margin in the heart of Bada- 
gara bazaar, by the side of the principal public offices and at 
the junction of three roads, and he was accordingly of opinion 
that the land in question could not be said to be an agricultural 
holding within the meaning of the Malabar Act. The learned 
-District Judge also relied on a decision of this Court reported in 
Chathukuity v. Kunhappu, where the learned Judge, Jackson, 
J, held that Malabar Act (I of 1900) applies only to improve- 
ments effected to agricultural holdings and vacant kudiyiruppu 
building sites. “The learned District Judge was of opinion that 
the roadside poramboke in question which was leased to the 
appellant could not be said to be an agricultural holding or a 
building site (kudiyiruppu) available for purposes of being built 
upon. It was roadsiđe poramboke proper, and as the same 
was not required immediately for any purpose by the District 
Board, it was thought that it may be leased to the defendant 
temporarily, but on the specific terms and conditions mentioned 


"1. (1927) I.L.R. 50 M. 813° 53 M L.J. 224. : 





LVI] THE MADRAS LAW JOURNAL REPORTS. 675 


in the lease. The learned District Judge (Mr. A. V. Govinda 
Menon) observed as follows in paragraph 2 of his judgment: 


‘'Tt would be a perversion of common sense to hold that when, as 
here, in an urban area like Badagara, a tenant agrecs to occupy a road 
margin for a short term and agrees with the District Board (in which 
the road is vested) to go away ‘whenever called upon, without claiming 
anything for any fixture he might erect upon the site, such a contract 
comes within the mischicf attempted to be struck at by the Improvements 
Act.”? 


The defendant has preferred this Second Appeal and on 
his hehalf it was argued by his learned Advocate that the deci- 
sion of this Court referred to by me, viz. Chathukuity v. 
Kunhappu, requires reconsideration. The learned Advocate 
submitted that the policy of the Malabar Compensation for 
Tenants’ Improvements Act was to encourage the making of 
improvements in respect of all kinds of properties in Malabar. 
and that there was nothing in any of the provisions of the Act 
which restricted the scope of the Act to agricultural lands or 
vacant kudiyiruppu building sites as mentioned in that decision. 
The learned Advocate accordingly submitted that that decision 
should be reconsidered as the question related to a matter of 
great importance in Malabar. On the other side, the learned 
Advocate who appeared for the District Board drew my atten- 
tion to the definition of tenant in section 3 of the Act, where 
reference is made to “cultivation” and “to cultivate”. But I am 
inclined to think on a reading of sub-clause (1) of section 3 as 
a whole, that the natural construction is to limit those words to 
the case of “waste lands’’ mentioned in the last portion of the 
sub-section. 

Then it was argued that there were decisions under the 
prior Act of 1887 to the effect that the Act did not apply to the 
case of buildings in towns. It was pointed out that in the judg- 
ment of Muthuswami Aiyar and Weir, JJ., in Second Appeal 
No. 1445 of 1889, a case from Calicut, their Lordships observed : 


“The dwelling houses described in S 3, cl. (2) of the Act are grouped 
together with four buildings and the term ‘improvement’ itself is defined ‘in 
the Act as ‘a work which adds to the value of a holding’. In their ordinary 
sense the words appear to us to refer to dwelling houses appurtenant to a 
holding for agricultural purposes, and not to dwelling houses let within 
the limits of a town for purposes of residence only ”’ 

Again they say: 

‘The dwelling house for which co pensation is claimed in this 
suit forms admittedly no part of an agricultural holding. The house, 
it ıs fated, is situated in a favourite suburb of the town of Calicut We 
are therefore of opinion that the Act does not apply, and section 7 of the 
Act does not render inoperative the restrictive covenant seteout in Ex. A ” 


1. (1927) I.L.R. 50 M. 813 53 M.L.J. 9224 
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` Their Lordships accordingly held that Malabar Act (I of 
1887) did not apply to such a case, and they disallowed com- 
pensation in respect of the said building. The present Act 
I of 1900 has not by any express provision made the point in 
any way clearer, but the object of the present Act would seem 
to be to secure to the tenants better (higher rate of} compensa- 
tion for improvements in respect of which they would be entitled 
to compensation under the prior Act or by custom. At p. 345 
of Malabar Law and Aliyasanthana Law of the late Mr. Justice 
Sundara Aiyar, edited by Mr. Sitarama Rao, the following 
passage occurs :— 

“Tt appears, however, that the customary rule as to payment of 
compensation applied only to agricultural tenancies Vide Logan’s Maimual, 
Vol II, Appendix III (cxc).’’ 

Though the question was discussed before me, no new and 
further materials have been placed before me to induce me to 
say that the decision in Chathteutty v. Kunhappu requires re- 
consideration. On the other hand, though it was observed at 
page 814 of Chathukutty v. Kunhappu* that “curiously enough 
the question appears to be res integra,” it now appears that a 
Bench of this Court in effect decided a similar point in 1890 
in Second Appeal No. 1445 of 1889 from South Malabar. It 


_ also appears from the speech of the Hon’ble S. Subramania 


Aiyar in his final observations on this Bill that the question was 
raised when the Bill was being considered. He said: 

“The Palghat Sarvayana Sabha entertains a doubt as to whether the 
definition of the word ‘tenant’ would not include lessees of warehouses and 
mercantile shops It may be pointed out that the scope of theeBill does not 
admit of such an interpretation, and that the Transfer of Property Act 
provides for leases other than leases for agricultural purposes.’’—Fort St 
George Gazette, Supplement, dated 2nd November, 1886. 

-I therefore think that absolutely no grounds have been 


made out why I should not follow the decision of this Court 


Teported in Chathukutiy v. Kunhappu.t As I said, the finding 
in this case is that the suit land is a roadside poramboke and as 


it was not thought necessary to keep it as such by the District 
Board at that time, it was suggested that the same may be handed 
over ta the defendant on the particular terms and conditions 
mentioned in Ex. A for temporary occupation. Further, the 
erection of substantial buildings would, I think, in the present 
case, be’ inconsistent with the purpose for which the land was 
let: see definition of “improvement’’ in section 3 (3) of the 
Act. Nor could there be any custom applicable to lease of 








1. (1927) T.L.R, 50 M 813. 53 M.L.J. 224. 
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In this view it is not necessary for me to express an opinion 
on the question whether the Crown Grants Act would apply 
to such a case. Prinia facie there are serious obstacles in the 
way of accepting the contention which found favour 
with the first Court on this point. Though it is 
true that the Government may have some rights in the under- 
ground soil of public roads, which according to the Act vest in 
the Local Boards for certain purposes, it does not, in my opi- 
nion, follow that the Local Board or the President is thereby 
an agent of the Government when it or he deals with such pro- 
perties. On the other hand, a reading of sections 160 and 199 
of the Madras Local Boards Act ‘leads to the conclusion that 
such roads as roads for communication purposes vest in 
the Local Boards, which are entitled to deal with the same in 
the way authorised by law under section 160 (3). The Pre- 
sident of the Local Board may, with the permission of the 
Board, grant leases of roadside poramhoke according to the 
rules framed by the Government under section 199 (d). Local 
Boards may acquire property and lease the same subject to rules 
made by the Government. Though the Local Boards are bound 
by rules so framed hy Government, they are so bound not because 
the Government happen to be the owner of the sub-soil but 
hecause the rules when framed become part and parcel of the 
Local Boards Act. I therefore think, as at present advised, that 
this case cannot be brought under the Crown Grants Act. But 
as I said, having come to the conclusion that the Malabar Com- 
pensation fore Tenants’ Improvements Act does not apply, it 
does not matter for the purpose of this case whether the Crown 
Grants Act applies or not. 

I think the District Judge was right, and the Second Appeal 
is dismissed with costs. I allow the appellant three months’ 
time for removal of the buildings. 

N.S. — Second appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESEN? :—Mr JUSTICE KUMARASWAMI SASTRI AND MR. 
JusTICE PAKENHAM WALSH. 


Kolluri Subbarao .. , Appellane* (PIF.) 
v . 

Kolluri Venkataratnam and others .. Respondents (Defend- 
Z . ants 1 to 8, 10 atd 12). 


Ctvil Procedure Code (V of 1908), O 33, Rr 2 and 3—Plaint filed with 
stamp duty—Filing of written statement raising an obrection d to vakta- 


*Appeal No. 423 of 1924 Ist August, 1929 
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ton of suit and payment of Court-fee—Franung of uswes one of which 
related to the valuation of the sut and Court-fee payable—Trial of this 
issue as a prelummnary tssue—Deciston by Court that additional Cauri-fee 
was payable—Application by plaintiff io continue the siit in forma pauperis 
on the ground of mability to pay the additional Court-fee demanded—Main- 
lainability—Proper procedure to be followed by the Court. 


Where a plaint was filed with a stamp duty, the written statement was 
put 1 raising an objection to the valuation of the suit and the payment of 
the Court-fee, issues were settled one of which related to the valuation of 
the suit and the payment of the Court-fee, and the Court tned this issue 
as a preliminary issue and held that the Court-fee paid was insufficient 
and additional Court-fee was payable, but the plaintiff, being unable to pay 
the additional Court-fee demanded, applied to continue the swt in forma 
pauperis, 

Held, that such an application was maintainable and not liable to be 
dismissed on the ground that ıt was not ın the form prescribed by R. 2 
of O. 33 and presented in person as required by R 3, and that the proper 
procedure was to see if the plant discloses a cause of action and issue 
notice to the Government to see if the plaintiff was really a pauper unable 
to pay the additional stamp duty and, 1f the same was found, to allow the 
plaintiff to continue the suit in forma paupeits 


Appeal in forma pauperis against the decrce of the Court 
of the Subordinate Judge of Rajahmundry in Original Suit No. 8 
of 1923. ` 
C. Rama Rao for appellant. 


P. Somasundaram for respondents. 

The judgment of the Court was delivered by 

Kumaraswami Sastri, J—In this case the plaintiff is the 
appellant. He filed the suit for partition and delivery to him 
of his share in the properties alleging that`he is a member of 
an undivided family with defendants 1 to 6, that the immove- 
able properties in the plaint schedule are joint family properties 
and praying that the decree in Suit No. 24 of 1922 should be 
set aside as not binding on him. He paid a stamp duty of 
Rs. 250 valuing the suit as one by a coparcener to be in posses- 
sion with the other coparceners. The suit was filed on the 17th 
April, 1923, written statements were filed and preliminary ob- 
jection was taken as to the valuation of the suit and the Court- 
fee paid. Issue 12 is: “Are the valuation of the suit and the 
Court-fee paid not correct?” The Subordinate Judge in deal- 
ing with it disposed of the preliminary point and held that the 
valuation was not correct. He held that the plaintiff should 
not yalue the suit under S. 7, para. 4 (b) and was not entitled 
to put his own valuation on the property. He held that the 
amount payable was prescribed by S. 7, para. 5 of éhe Court 
Fees Act. When he held this the plaintiff put in an application 
to be pefmitted to continue the suit in forma pauperis on the 
ground tkat he was unable to pay the heavy stamp duty of 

e 
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Rs. 1,523 and odd which would be payable by him in addition 
to the fee already paid. He put in the usual application through 
his pleader to allow him to continue in forma pauperts. The 
Subordinate Judge dismissed the application on the short ground 
that it was not in the form prescribed by the Code and that it 
was not presented by the plaintiff in person and hence the appeal. 
The first question is, whether the Subordinate Judge was right 
in dismissing the application. It is now clear on the authorities 
that in a case like the present it is open to the plaintiff to apply 
to continue the suit in forma pauperis. We need only refer 
to Thompson v. The Calcutta Tramway Company and Revji 
Patil v. Sakharam.” Although there is no direct decision in 
the Madras Court on the point the learned Judges who decided 
Solayappa Cheity v. Lakshmanan Chetty? expressed no dissent 
from the view that such an application would lie. If such an ap- 
plication lies, then the question is, whether the Subordinate Judge 
was right in holding that it should be in the form prescribed in 
Rule 2 of Order 33 and presented in person as required by 
Rule 3. It is difficult to see how these rules can apply to a case 
like the present. Rule 2 contemplates that the application itself 
should be in the form of a plaint. It should contain all the 
particulars required as regards plaints in suits; there should 
be a schedule of any moveable and immoveable property belong- 
ing to the applicant and its estimated value and the application 
should be signed and verified in the manner prescribed for sign- 
ing and verification of pleadings. Rule 3 says that the appli- 
cation should be presented by the applicant in person unless he 
is exempted from appearing in Court, in which case the appli- 
cation may be presented by an authorised agent who can answer 
all material questions relating to the application and may be ex- 
amined in the same manner as the party. Rule 4 is that when the 
application is in proper form and duly presented to the Court it 
may, if it thinks fit, examine the applicant or the agent when the 
applicant is allowed to appear"by agent regarding the merits of 
the claim and the property of the applicant. Rule 5 says that the 
application shall be rejected if it is not inter alia framed and 
presented in the manner prescribed by Rules 2 and 3. Then 
“we come to Rule 8 which says that where the application is 
granted it shall be numbered and registered and shall be d&em- 
ed the plint in the suit and the suit shall proceed in all other 
respects as a suit instituted in the ordinary manner except that 





1. (1893) I.L R. 20 C 319, 2. (1&4) I.L.R. § B. 615. 
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the plaintiff shall not be liable to pay any Court-fee (other than 
fees payable for service of process) in respect of any petition, 
appointment of a pleader or other proceeding connected with 
the suit. 

Now the question is where as in the present case the 
plaint has already been filed with a stamp duty which is found 
to be inadequate, where a written statement has been put in and 
issues settled and the Court at a trial of an issue as to the Court- 
fee wants additional Court-fee which in amount is so large that 
the plaintiff could not pay it, is the application for permission 
to continue the suit in forma pauperis to be dismissed because 
it is not presented as required by Rule 8 which ex hypothesi 
requires that the application should be in the form of a plaint 
and when admitted is to be numbered and registered as a plaint. 
It is obviously - impossible in a case like the present. 
There is already a plaint registered and numbered containing 
all the allegations and an application to continue it in forma 
pauperis could not be treated as a plaint or registered as a plaint. 
It is therefore obvious that it is not possible to comply with this 
provision. In such cases the question is what is to be done. 
It has been held, as we said before, that it is competent to the: 
Court to allow in its inherent power the party to apply to con- 
tinue the suit in forma pauperis. If that power exists, there 
should certainly be some power in the Court by which that pro- 
cedure can be followed up. There is no use of saying that the 
Court can do it and at the same time requiring the party to do 
something: which is impossible, under Rules 2 and 8. In such 
cases the proper thing would be to see if the plaint discloses a 
cause of action and issue notice to the opposite side and to the 
Government to see if the plaintiff is really a pauper unable to 
pay the additional stamp duty. If that is enquired into and 
found, he should be allowed to continue the suit in forma pau- 
peris. In the present case there is no doubt that on the plaint 
there is a sufficient cause of action. It is not barred on the 
face of it and there is no reason for any inquiry except the 
inquiry as to whether the plaintiff is or is not able to pay the 
large additional fee demanded. We are therefore of opinion 


that the Subordinate Judge is wrong and that the matter should 


be tried on the lines indicated above. If the plaintiff is found 
a pauper, of course the other issues will Bee on as if fhe proper 
stamp duty had been paid. - 

One other point has been raised by the sppellant s advocate 
that the order of the Subordinate Judge i is wrong in requiring 
him to pay additional duty. In view of the decision on the 
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other question it is unnecessary to decide this point We think 
that when occasion should arise for the plaintiff or the defend- 
ants to pay stamp duty an inquiry as to the proper Court-fee 
payable should be held after notice to the Government. We 
allow the appeal and send the case back to be disposed of in the 
light of the observations in our judgment. The costs of the 
appeal will abide and follow the result. 

There is no question of any Court-fee paid to the Govern- 
ment? on the appeal memo. because even if it had been paid, the 
appellant would be entitled to refund. 


N.S. Appeal alowed and case remanded. 





IN THE HIGH COURT OF JUDICATURE ATP MADRAS. 


PRESENT:—Mr. JUSTICE WALLER AND MR. JUSTICE 
CORNISH. 


Kesava Pillai and another .. Prisoners* (Accused 
Nos. 2 and 4). ` 

Criminal Procedure Code (V of 1898), S. 540—Crismsmal Trtat—Essen- 
hul document overlooked by the proseattion—Uuiy of Judge to have tt 


adunitted wi evidence by recalliny uniness-—Evidence Act, S. 24—Retracted 
confession—Wihen can be acted upon without material corroboration. 


Where an essential document had been overlooked by the prosecution 
in a criminal case, it is the Judge’s duty to have it admitted in evidence 
by recalling a witness at any stage of the trial under S 540 of the Criminal 
Procedure Code. 

There ıs no absolute rule that a confession, having been retracted, can- 
not be acted “upon without maternal corroboration If the reasons given 
by an accused person for having made a confession, which he subsequently 
withdraws, are, on the face of them, false, the confession can be acted upon 
as it stands and without any further corroboration. 


Trial referred by the Court of Session of the South Arcot 
Division for confirmation of the sentences of death passed 
upon the said prisoners in Case No. 14 of the Calendar for 1929. 

N. S. Mam, D. R. Vepkatesa Atyar and S. Venkatachala 
Sastri for prisoners. 

The Public Prosecutor on behalf of the Crown. 

The judgment of the Court was delivered by 

Waller, J—The three appellants have been convicted of 
the murder of one Thillaikannu Pillai. The Ist appellant, is the 
murdered man’s son. The 2nd and 3rd appellants are respee- 
tively the Ist ‘appellant’s brother-in-law and father-in-law. 





*Referred Trial No. 82 of 1929. 21st "August, 1929. 
Cr Appeals Nos. 254 and 334 and Cr R.C. No. 422 of 3929, 
(Taken u No, 22 of 1929) 
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Kesava Pilal, Another brother-in-law was charged with them but acquitted. 


in re. 


Waller, J. 


There was, we consider, no groynd for differentiating between 
him and his brother. If the Sessions Judge accepted, as he 
did, the confessions of the Ist and 3rd appellants and the evi- 
dence of P.Ws. 10 and 11, he should have convicted the 3rd 
accused as well. The fact that his name did not appear in 
Ex. E was, comparatively speaking, of very little significance. 
That there was ample motive for the murder is clear. In 
the first place, Thillaikannu was keeping a woman called ‘Nagu 
and spending money on her, to which his son and no doubt his 
wife’s family objected. In the next, Thillaikannu’s relations 
with his son’s wife (P.W. 2) had given rise to constant quar- 
rels. He had been intimate with her before she was married 
and the intimacy continued after her marriage. About ten days 
before the murder, the Ist appellant had caught her going to 
his father’s room at night and thrashed her, threatening to kill 
himself or her, unless his father was murdered. Lastly, the 
father had been talking of settling some of his property on his 
daughter (P.W. 1) on account of the quarrels between him- 
self and his son. All this has been conclusively established. 


On the night of 11th January last, Thillaikannu went out 
to his field with the Ist appellant, after which he disappeared. 
Eighteen days later his body was dug up, in consequence of 
information given by the lst appellant to P.W. 1. She heard 
of her father’s disappearance and came back to her native village 
to make enquiries. When she came, the Ist appellant began 
by telling her that their father had gone to Cuddalore. The 
next day he confessed to her that he and his father-in-law and 
brothers-in-law had murdered Thillaikannu and buried the body 
between two rocks in his field, after which he attempted to 
commit suicide, but was saved by P.W. 8. The Village Munsif 
was informed and the lst appellant took him and pointed out 
the place where his father’s body*had been buried and it was 
dug up. 

The main evidence in the case consists of confessions by 
Ist and 3rd appellants. ‘There can be no doubt that the 1st appel- 
lant confessed to his sister that he and the other three had 
murdgred his father, though she made a desperate attempt to 
save him by alleging that he did not, in his confession, implicate 
himself. In the end when confronted with E&. F—a sfatement 
made by her to the Village Munsif—she had to admit that he 
confessed to her that he also had helped in the murder. Strong 
objection has been taken by the defence to the Sesgions Judge’s 
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procedure in having recalled her, after her deposition had been 
contluded, in order to put Ex. F to her. There is no force in 


the objection. S. 540, Criminal Procedure Code, gives a Judge’ 


the fullest discretion to recall a witness at any stage of a trial 
and makes it imperative for him to do so, if he considers 
further evidence essential to the just decision of the case. Here 
an essential document had been overlooked by the prosecution 
and it was the Judge's duty to have it admitted in evidence. To 
arguesthat he should not have carried out that duty, as the result 
was fatal to the accused, is to suggest that the words “just 
decision” mean a decision in favour of the defence. 

We are satisfied that P.W. 1 has given a perfectly correct 
account of what her brother confessed to her. The circum- 
stances all indicate that he must have taken part in the murder 
himself. He had the strongest of motives for doing so. He 
was certainly present. He knew where the body had been buried. 
He first of all lied to his sister about their father’s whereabouts 
and, after confessing, tried to commit suicide. Before the 
Committing Magistrate, no doubt, he, while admitting his pre- 


Kesava Pillai, 
inure, 


Walla, J. 


sence, attributed the murder to the other three accused. In the 


Sessions Court, he resiled even from that admission. The fact 
that he has retracted altogether makes little or no difference, 
as apart from his retracted confession there is ample cit 
cumstantial evidence from which his guilt can be inferred. 
The 3rd appellant made a complete confession to the Coin!’ 
mitting Magistrate, implicating himself, the 1st appellant and 
his sons in the murder. This he withdrew in the Sessions 
Court, alleging that he had been tortured by the Police into 
making it. That was, of course, absurd. He had not been 
in the custody of the Police. He had never complained of 
torture before and, when he made his confession, he was stand- 
ing in the presence of a Magistrate. What happened seems 
obvious. He must have been angered at the Ist appellant 
attempting to save his neck af the expense of his fellow-culprits 
and was unable to contain himself and blurted out the truth. 
We are told that the confession, having been retracted, cannot 
be acted upon without material corroboration. There ‘is, of 
course, no such absolute rule. If the reasons given by an 
accused person for having made a confession, which he Subse- 
quently Withdraws, are, on the face of them, false, it is not 
apparent why that confession should not be acted on as it 
stands and without any further corroboration. Not that corro- 
-boration is lacking in this instance. It is not 'likely that the 
murder was,the gvork of one hand. Thillatkannu’s treatment 
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of his daughter-in-law and her husband, his wasting of his sub- 
stance on P.W. 5, his threat to settle his property on P.W. 1, 
must all have roused fierce resentment in the daughter-in-law’s 
family. It is conclusively established that the appellant was 
away from his house on the night of the murder and, before 
the Committing Magistrate, his wife admitted that he had told 
her that he had taken part in the murder. In the Sessions Court, 
she asserted that this admission was due to torture by,the Police, 
of which she had never complained before. We are of opinion 
that the Sessions Judge was entirely justified—in view of her 
obvious desire to save her husband and sons—in admitting her 
deposition before the Committing Magistrate as evidence at the 
trial under section 288, Criminal Procedure Code. 


In the result, we must find that the 1st and 3rd appellants 
have been rightly convicted. It is urged that P.Ws. 1 and 8 
should not be believed, as they would benefit by the conviction 
of the Ist appellant. The answer is that P.W. 8 saved him 
from committing suicide and that both he and P.W. 1 have 
made every effort to save him from conviction. 


There remains the case against the 2nd appellant. It rests 
mainly on the confessions of the other two appellants, which 
are not evidence against him, but may be taken into considera- 
tion together with any other evidence there may be. The Ses- 
sions Judge finds that evidence in the story told by P.Ws. 10 
and 11, which we regard with some degree of suspicion. Had 
it been forthcoming at the inquest, we might have accepted it, 
but, though the witnesses were then present, they gave no infor- 
mation. It is true that the appellant had as much motive to 
commit the murder as his father had. It is also probable that 
he was in his father’s company that night. On the whole, how- 
ever, we have come to the conclusion that he should not have 
been convicted. He is acquitted and will be released from 
custody. 5 

The sentence passed on the 3rd appellant is confirmed. The 
Ist appellant has been called on to show cause why his sentence 
shoyld, not be enhanced. We do not entirely accept the reasons 
given, by the Sessions Judge for not hanging him, but his father 
had treated him very badly and it is possible that his father- 
in-law may have been the leader in the crime. We epropose, 
therefore, not to interfere, but to confirm his sentence. 


NS. 7: Appeal confirmed as regards appellanis 1 and 
3 and allowed as regards 2nd appelar. 
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[FULL BENCH.] 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present:—Sir Murray Courrs TROTTER, Kt., Chief 
Justice, Mr. Justice WALLACE AND Mr. JUSTICE ANANTA- 
KRISHNA AIYAR. 


A. M. Narayana Sah .. Appellani* (PIF.) 
v. 
A. Sankar Sah and others .. Respondents (Defts.). 


Hindus Law—Joint family—Partition—Branches—Partilion between— 
Shares at—Partition prion allotting share to a member of one of branckes— 
Share of remaining members of that branch at subsequent partition—Share 
allotted at prior partition if to be taken into account in determining—Manja- 
natha v Narayana, (1882) I.L.R. 5 M 362—Correciness of decision in. 

A Hindu Mitakshara undivided family consisted of four brothers and 
their sons. A son of one of the four brothers sued for partition and deli- 
very to him of his share in the joint family properties, and obtained a 
decree in respect of his share All the other members of the family, how- 
ever, remained joint. Some years afterwards, and after the death of the 
four brothers, the hrothers of the plaintiff in the prior suit, the remaining 
members of that branch, filed a suit for partition against the sons of the 
other three brothers; and the question arose whether in the partition in the 
subsequent suit the share that was decreed io the plaintiff in the prior 
suit should be taken into account, as laid down in Man/janatha v. Narayana, 
(1882) T.L.R. 5 M 362, or whether the subsequent partition should be made 
rebus sic stantibus as at the time of such subscquent partition. 

Held by the Fill Bench, affirming Manjanatha v Narayana, (1882) 
I.L.R. 5 M 362, that the share decreed to the plaintiff in the prior suit 
should be taken into account in the subsequent partition. 

Per Anarlakrisina Aiyar, J—Tt is not the actual number of shares 
that is to be taken into account in such ‘cases, but only the share-fraction. 


On appeal from the preliminary decree and judgment of 
the Honourable Mr. Justice Kumaraswami Sastri, dated the 12th 
day of January, 1926, and passed in the exercise of the Ordi- 
nary Original Civil Jurisdiction of the High Court in C.S. 
No. 170 of 1923. 

K. S. Krisknaswomi Aiyangar and N. Rajagopalan instruct- 
ed by P. V. Sudarsana Raju for appellant. 


V. V. Srimvasa Aiyangar for T. L. Venkatrama Aiyar 
and V. Ramaswami Aiyar for K. Rajah Aiyar for respottlents. 


The Court (Chief Justice and Pakenham Walsh, J J. made 
the following 


ORDER OF "REFERENCE To A FuLL BENcaH. Pakenham 
Walsh, J—This is a suit by the plaintiff for partition of joint 


*O.S. Appeal go 38 of 1926 Sth April, 1929. 





Pakenham 
Walsh, J. 
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family properties and for delivery of his share. One Munusami 
Sah, Sankar Sah (1st defendant), Chinnasami Sah and Pofinu- 
sami Sah were four brothers. The 1st defendant is one of the 
above four who is alive. Munusami Sah had three sons and a 
daughter. One son Sudarsana Sah filed C.S. No. 63 of 1910, 
got a share and separated himself from the family; the second 
son Chender Sah is the 10th defendant and plaintiff is the third 
son. Various other members of the family are set out in the 
genealogical tree and it is unnecessary to particularise them fur- 
ther here. The plaintiff is the appellant. 

There are only two questions in the appeal: one of fact and 
one of law. The one of fact is, whether the contract with the 
Madras Corporation was a separate business of the 1st defendant 
or a joint family business. The learned Judge has found on the 
question of fact that it is a joint-family business and I have no 
hesitation in agreeing with him. The family was one which trad- 
ed by taking contracts, but the plaintiff alleges that this contract 
with the Madras Corporation was solely carried on by the Ist 
defendant. Paragraph 9 of the plaint states that the 1st and 8th 
defendants have been carrying on a family trade in gold lace, 
lametta and other goods and have also been carrying on the 
family contracts on behalf of ‘the joint-family with the Govern- 
ment, for the supply of badges and for stitching uniforms to 
the Army, Police, etc. Under such circumstances, there is no 
reason to suppose that the contract with the Corporation would 
also not have been a joint-family business. The chief argu- 
ment urged against this is that in the written statefhent filed by 
the present 1st defendant in the partition suit he puts himself 
down as a debtor to the family in a sum of Rs. 9.000 (Item 
No. 214). This admittedly represents the value of materials 
which had been handed over to the family by one Chockalinga 
Naicker who was indebted to the family and had undertaken 
the contract with the Corporation. At the time of this parti- 
tion suit, the contract with the Madras Corporation had not 
been taken up by the plaintiff's family and the plaintiff in that 
suit was therefore not concerned with it. The Ist defendant 
has explained why under the circumstances he showed himself 
as a debtor for this amount to the family. In the Thundn- 
banabPi with a Chetti for sums borrowed on account of this 
contract, there is a credit for Rs. 1,359-3-9 in respect of lametta 
which obviously refers to joint-family business in that com- 
modity. Moreover, the 10th defendant who supports the plain- 
tiff’s case that the contract business was not joint-family business 
admits that fe was writing the accounts for itẹ Hg stated first 
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that he only began to do so in 1915 but had to admit that he had 
written them ever since the contract was entered into in 1910 
and he could onty give the lame explanation that he wrote them 
as he was asked to. The other adult members of the family were 
in fact writing these accounts though plaintiff professes that he 
kept entirely aloof. The 8th defendant admits that the con- 
tract was a joint-family one and I have no hesitation in agree- 
ing with the finding of the Court of First Instance in this matter. 
The second question, which is one of law, is much more diff- 
cult and turns on the point whether the share taken by the plain- 
tiff’s branch of the family when his brother Sudarsana became 
divided is to be taken into account or not in making the present 
partition. The learned Judge following the decision in Manja- 
natha v. Narayana’ has held that the share must be taken into 
account and he has accordingly granted the plaintiff only 1/12 
instead of 1|8. We have been asked to make a reference to a Full 
Bench as to whether this decision is still good law. The grounds 
urged against its correctness may be summarised as follows:— 

(1) That it proceeds on a wrong principle of law in hold- 
ing that the share of any member or branch of an undivided 
Hindu family can be predicated before an actual partition is 
made and that a view opposite to Manjanatha v. Narayana’ 
has been taken in Pransivandas Shivlal v. Ichharam. 

(2) That the Smriti Chandrika which is invoked by the 
learned Judges in Manjanatha v. Narayana,* in support of their 
view has singe been held to be not an authority and that failing 
this the Mayukha which holds in an opposite sense is good law 
in this Presidency unless it is opposed to the Mitakshara. 

(3) That the argument relied on that those who have 
capacity to confer spiritual benefits on the common ancestor 
ought to take equal shares, is no longer sound in law. 


(4) That even as regards equality, it cannot be secured 
by taking a previous division into account, that such a course 
`~ may actually work inequality and that it is impracticable in 
execution. We are asked to hold that the correct law is that 
adopted in Pranjivatidas Shivial v. Ichharam® in which Manja- 
natha v. Narayana’ was considered and dissented from. ' 

Turning to the first argument, the principle that the share 
of any member cannot be predicated until the partition is actually 
effected*was laid down by the Privy Council as long ago as Appo- 
uier v. Ramasubba Aion Lord Westbury says: | __ 





——. 


1. (1882) 1.L.R. 5 M. 2 (1915) ILOR. 39 B. 734. 
3. ae 11 M L.A. 75 at 89. 
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F. B. ‘‘ According to the true notion of an undivided family in Hindu Law 
uo individual member of that family, whilst ıt remains undivided, cay pre- 
Narayana Sah dicate of the joint and undivided property, that he, the particular member, 
Sankar Sak, had a certain definite share.’’ : 


2a Mayne on Hindu Law, page 346, paragraph 270, is also 
Wale quoted. He says: 
i “It is common to say that in an undivided famuy each member 
transmits to his issue his own share in the joint property, and that such 
- issue takes per captia ster se, but per stirpes as regards the issue of other 
A members. But it must always be remembered that this is only a statement 
of what would be their rights on a partition. Until a partition all ther 
rights consist merely in a common enjoyment of the common property, to 
which is further added the right of male issue to forbid alenations, made 
by their direct ancestors.’’ 

It is urged on the other side that though it may not be 
quite correct to talk about any branch or member having a vested 
interest in a joint family, nevertheless in this Presidency a 
member has in a certain sense a definite share at any moment 
which he can alienate and that his power to alienate extends to 
the share to which he would be entitled if division took place 
at the time of alienation and the alienee’s right will not be 
diminished by subsequent births in the coparcenery. Chinnu 
Pillai v. Kalimuth Chetty.t It is also urged that advances 
made to a coparcener for private purposes and not for the bene- 
fit of the family considered as a whole can be adjusted at parti- 
tion. (Sreemuity Soorjeemoney Dossee v. Denobundoo Mul- 
lick"). It is further contended for the respondent that one branch 
cannot take more than its share by effecting a separate parti- 
tion amongst its members while the rest of the fgmily remains 
united and it was endeavoured to deduce this equality of the 
sons from the text in Yajnavalkya 120 and Vignanesvara’s 
commentary thereon. Mr. Srinivasa Aiyangar for the respond- 
ents has furnished a translation of the text and of the commen- 
tary. Speaking for myself, I do not see any reason to prefer 
it to that given in Setlur. The latter translates Pttruthas (fàqaq ) 
“according to father.” It appears to me to be~preferable to 
“through the fathers.’’ It is also the translation in Mandlik. 
In the commentary it is no doubt true that the words Pithrud- 
waraneva (RRMA) are very emphatic and I take it that they 
literally mean “verily through the door formed by the father.” 
The words Naswaroopapekshaya (armenan) which Mr. Srini- 
vasa Aiyangar translates “not by reason of their own personal 
being” are if I may say so respectfully bettererendered by Cole- 
brooke “not with respect to themselves” though it is difficult to 








4. (1931) I L.R. 35 M. 47 at 59° 21 M L.J. 246 (FB) - 
. 5, (1857) 6 M.I.A. 540 
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give an exact English equivalent of Swaroopa (@89). I may 
notg that in a case before my learned brother Devadoss, J. and 
myself the very, same text and the same commentary have been 
quoted to show quite the opposite thing, namely, that the sons 
really represent the grandfather’s estate and that the only way 
the father comes in is as a mere measure or quotient. For the 
purposes of the present case, it appears to me to be immaterial 
which view we adopt, i.c., whether we stress the importance of 
the father or reduce him to a mere mathematical quotient, be- 
cause the text does not throw any light on whether the father’s 
share is to be deemed to remain the same at the second partition 
as it was before the partition which is the point in question here. 
There is no doubt that the view of the Privy Council in Sree- 
mutty Soorjcemoney Dossee v. Denobundoo Mtdlick® must have 
been well known to their Lordships at the time they decided 
Manjanatha v. Narayana.* 


The second argument is about the Smriti Chandrika. It is 
urged firstly that some later decisions go to show that it is no long- 
er of force in the Madras Presidency and secondly it is pointed out 
that even if it is an authority it has no application to the present 
case. As regards the first point we are referred to Narasimha 
Charlu v. Venkata Singaramma,’ Kristnayya v. Venkat- 
ramayya’ and Kristnayya v. Guruvayya’® Although Narasimha 
Charlu v. Venkata Singaramma® does not show that the Smriti 
Chandrika was referred to, it will be seen from Kristnayya v. 
Venkatramayya' that its authority was urged in defence of the 
view which the Court ultimately declined to accept. Curiously 
enough, in that case, the learned counsel who supported the view 
which was opposed to the Smriti Chandrika is reported as quot- 
- ing Maijanatha v. Narayasa* to show that the Smriti Chandrika 
ought not to be accepted where it differs from the Mitakshara; 
whereas in Manjanatha v. Narayaiia * it is actually invoked in aid 
of the Court’s decision. Their Lordships decided the case Krist- 
nayya v. Venkatramayya' following an unreported decision in 
A.S. No. 170 of 1901 by three Judges, Subramania Aiyar, Benson 
and Bhashyam Aiyangar. The judgment in Kristnayya v. 
Venkatramayya' does not mention the Smriti Chandrika at 
all and the learned Judges merely say “We do not think that 
this contention,” (i.e, that the son of a reunited ,brother’avould 








wT e 
1 (1882) I L.R. 5 M 362. 
5 (1857) 6 M.I.A. 540 ; 
6 (19099) IL R. 33 M. 165: 19 M.L.J. 719. 
7 (1903) 19 M.L.J. 723 (FB). 8. (1921) 41 M®eL.J. 503. 
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not; have the status of a reunited member with his uncle) can 
be supported by any text of the Hindu Law or by any reposted 
case. In that case Abhat Churn Jana v. Mangal Jana’ was 
relied on. But the most important case cited by the plaintiff to 
show that the Smriti Chandrika is not an authority in this Presi- 
dency is Krisinayya v. Guruvayya." Phillips, J., at page 505 
remarks: 


“In Kristnayya v Venkatramayyat a Full Bench of this Court held 
that this contention of proportionate shares could not be supported by any 
text of the Hindu Law and was opposed to the fundamental conception of 
the status of an undivided Hindu family or of a reunited Hindu family 
Whether this passage in Smriti Chandnka was quoted before the learned 
Judges in that case does not appear from the report; but ıt was quoted ın a 
later case reported in Narasunha Charlu v Venkata Suigaramma’ in which 
a Bench of this Court declined to accept the authonty of the Smniti 
Chandrika and followed a previous Full Bench ruling ’’ : 

The learned Judge sthtes that there is one case in which 
a single Judge of this Court (Sankaran Nair, J.) held the con- 
trary view, but that the balance of authority was in favour of 
the view that on reunion the members are remitted to their 
former status. The Smriti Chandrika lays down the opposite 
of this. The other Judge in that case, Krishnan, J., expressed 
no opinion about the Smriti Chandrika. At the time when Man- 
janatha v. Narayana’ was decided there was some uncertainty 
whether when one member becomes divided the question whether 
the others separated or remained joint was purely one of fact. 
It is now settled law that it is simply a question of fact and no 
legal fiction of separation and reunion has to be invoked. The last 
decision on this point is Palani Aminal v. Muthifvenkatachala 
Moiagar.° In the present case, the very terms of the first divi- 
sion state that the rest of the family remained joint. Vide Ex. A 
(plaint in C.S. No. 63 of 1910, paragraph 4). The importance 


~ of this point lies in this that if the rest of the family remained 


joint, as they undoubtedly did, the Smriti Chandrika which refers 
only to partition after the family has become reunited and says 
that under these circumstances division may be unequal if the 
reunited partners had brought unequal shares to the common 
stock has no application and can be merely used as an analogy. 
Infact Mr. Srinivasa Aiyangar frankly admitted that he did 
not rely on the Smriti Chandrika to support his position and 
argue# that even in Manjanatha v. Narayana,’ it was only used 
by way of analogy. The danger of such an analogy has been 


peal 1. (1882) ILL.R. 5 M 362, 

6 (1909) I.le R. 33M 165:19 M.L J. 719 7. (1903) 19 MLJ 723 (FB), 
8 (1921) 41 M.L.J. 503 9. (1892) I.L.R. 19 C. 634 

10. (1924) L'R. 52 I.A. 83: I.L.R. 48 M 254: 48 M.L.J. 33 (P.C). 
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pointed out in Debi Parshad v. Thakur Dial, a Full Bbrich 
case. Their Lordships say: te 


“It ıs dangerpus then to draw an analogy from the special rules which 
app'y to the devolution of the shares of re-united brethren Indeed, the 
circumstance that rules have been specially prescribed to regulate the devo- 
lution of the common property of re-united brethren affords ground for 
arguing that they were exceptions io the ordinary rules regulating the 
partition of the common property of an undivided family ’’ 


Therefore, as regards the second argument it would appear 
(1) that the authority of the Smriti Chandrika in this Presidency 
has béen doubted and departed from, (2) that even if it is 
accepted, it has no application to the case where the family re- 
mains joint after the partition and in the view of Allahabad it 
even tells the other way. The importance of this lies in the 
fact that one of the reasons why the Bombay High Court in 
Pranjtvandas Shivlal v. Ichharam* felt itself entitled to dis- 
sent from the Madras decision was that the Madras High Court 
relied on the authority of the Smriti Chandrika which has no 
direct authority in Gujerat wherefrom the Bombay case came, 
and that the Mayukha was opposed to it. If the Smriti Chan- 
drika has no authority in Madras or if the passage relied on 
does not apply to the case before us, and if it cannot be shown 
that the principle laid down in the Mayukha is opposed to the 
Mitakshara, then the argument that we should follow the 
principle of Mayukha receives great weight. 

The third ground of argument is that one of the reasons 
of the decision in Manjanatha v. Narayana,’ namely, that equal- 
ity of funeral oblations implies equality in partition is now 
obsolete, as religious efficacy as a test for a heritage has been 
exploded by a series of cases of which Ramchandra Martand 
Watkar v. Vinayek Venkatesh Kothekar™ is the latest and that 
religious efficacy is now confined to cases of rival claims to suc- 
cession between two bandhus of equal status, where it is said 
that the greater religious efficacy of one may be accounted as 
a ground of preference over-the other. On the other side, it was 
pointed out that the son of the great-grandson is not one of the 
coparcenary, because he canont offer the funeral cake although 
from the point of consanguinity he is the direct descendant of the 
propositus. my 

Mayne, 9th edition, page 347, section 271. +4 s1 


Coming now to the fourth argument, that the alleged ‘in- ' 


equity of not takmg into account the previous partition is not 
1 (1882) I L.R 5 M. 362, À 2, (1915) I.L.R. 39 B. 734"? 
Tl (1875) I.L.R. 1 A. 105 at 116 (FB) es 
12 (1914) L.R. 41 I.A. 290 I.L.R. 42 C 384: 27 M.L.J. $3 (PC). 
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a fact, it was remarked in the Bombay case that if the family 
had increased in wealth since the partition, it would be degriv- 
ing that branch in which partition had taken plage of their share 
in that increase to make the second partition with reference to 
the first and it was also observed that it would deprive them of 
the benefit which they would have got by survivorship from one 
or more of the stirpes in the interval between the partitions. 
Hayward, J., says: 

“It seems to me, indeed, impracticable to frame any rule which would 
ensure absolute equality for all circumstances ’’ 

On the other side, it is argued that according to the law 
in Bombay sons and grandsons cannot claim partition against 
their fathers and uncles while the latter are alive and that this 
makes an important distinction when considering the argument 
of the Bombay High Court that the other members of the family 
can divide if they wish to and if they choose to remain united 
they take the risk of doing so. In other words, as was tersely 
stated by Muthuswami Aiyar, J., in Manjanatha v. Narayana’: 

“Tt is anomalous to hold that in a case where two brothers, cach 
of whom may have several sons and grandsons, desire to separate, all the 


members should be forced to separate, the sons and grandsons, from their 
father and grandfather.’’ 


These are the arguments that have been adduced for and 
against the supposed equity of the doctrine laid down in Manja- 
natha v. Narayana. 

The fourth argument which deals with the practicability 
of having regard to a previous partition is of considerable im- 
portance, though, of course, if the law clearly enjoins that such 
a partition must be taken into account, then in spite of all diffi- 
culties, the law must be carried out; but the difficulties are very 
considerable. In Matjanatha v. Narayana? Muthuswami Aiyar, 
J., distinctly states that he does not overlook the matter of 
survivorship, and is not to be understood as saying that the 
right of survivorship on the birth of new coparceners between 
the first and second partitions will in no case increase or de- 
crease the shares to be allotted at the second partition. It is 
obvious that if the principle is to be applied even while the pro- 
positus is alive and capable of hegetting more sons, it might 
happen that the share taken by one member or members of a 
branth at the first division would be greater than the share 
which that branch would be entitled to at the time of the second 
division; consequently its members at the second division would 
get nothing at all or might even be held to be indebted to the 





1. (1882) I.L.R. 5 M 362, 
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other branches. When the propositus be dead, it is clear that 


the share of each branch may be increased by survivorship. It 
is therefore absolutely impossible to start the calculation by 
predicating a fixed share to each stirpes or by stating that the 
share which the stirpes held at the time of the first partition is 
the same as it held at the second. We must therefore certainly 
begin at the other end by calculating the shares as if the family 
were being partitioned for the first time and then deduct from 
the branch the share which it has already drawn. ‘This again 
leads to considerable difficulties. Suppose one member to have 
been very anxious to leave the coparcenary and to have had a 
partition effected taking only a small amount of what really 
was due to him. When we are calculating the amount to be 
taken by this branch at the second division, are we to take it 
that this member received his full share on the previous occasion 
or merely debit the branch with what he actually took? Again, 
if the share is not taken in money but in property, have we got 
to go back and calculate the value of the property at the time of 
the previous division or are we to take it at its present value? 
Even in the present case, we have had two contentions (assum- 
ing that the view of the learned Judge is correct) as to the 
method of division, one is that since at the former partition 
A. M. Sudarsana Sah who went away took 1|12, the present 
plaintiff’s branch (plaintiff and his brother) should take one- 
quarter minus 1|12, ie., 16th or each 1]12th. This is the 
method which has been adopted by the learned Judge of this 
Court and ġ is the method which was contended for but not 
allowed in the Bombay case. On the other hand, it is argued 
for the plaintiff that we should consider that there are 11 shares 
left in the family after the departure of A. M. Sudarsana Sah 
of which plaintiff would get one share or 1|11th of the whole 
estate. It was argued that the result in Manjanatha v. Nara- 
yanat was reached by this method. but Mr. Srinivasa Aiyangar 
for the respondents has shown that in the Madras case the 
result obtained can be reached by the other method. The prin- 
ciple of stare decisis has, of course, been strongly urged upon 
us. But there do not appear to have been any reported cases 
since Manjanatha v. Narayana* where this precise point arose. 
In AS. No. 223 of 1917, the question was whether, when a 
father only had separated both from his own father and from 
his sore and theeson remained joint with his grandfather, the 
son was liable for a mortgage binding on the latter. In that, 


case, Mattjanatha v. Narayana? was only referred to on the 
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question as to whether the withdrawal of some members of a 


branch affected the application of the principle of representa- 
tion as between the different branches. Sir John Wallis, C.J., 
notices the decision in Pranjtvandas Shivlal v. Ichharam? in 
the following words: 

‘*The decision in Manjanatha v. Narayana’ has becn dissented from 
in Bombay in Pranjivandas Shiwlal v. Ichharam® on grounds to some 
cxtent peculiar to that Presidency As at present advised, I see no suf- 
cient reason for differing from it ın this Presidency, but, tehatever the 
basts on which Mamcham’s share should be calculated on a fresh partition, 
I think the parties to Ex I clearly manifested the intention that Alanickam 
should remain united with his grandfatber’s branch.’’ È 

Spencer, J., says: 

“The importance of the decision in Manjanatha y Narayana.' is, so 
far as this Presidency is concerned, not seriously affected by the doubt 
thrown upon the correctness of the rule laid down therein as to the shares 
to be taken in a partition between reunited coparceners, in the case of 
Pranxwandas, Shivial v Ichhayaun,? seeing that the Madras decision pur- 
ported to follow the doctrine of the Smrti Chandrika and the Bombay 
decision adopted the rule pieseribed in the Vyavahara Mayukha which was 
of greater local authority.’’ 

It is clear therefore that Manjanatha v. Narayatio* was 
only mentioned in this connection with reference to the ques- 
tion as to whether a member, whose share had been notionally 
calculated for purposes of effecting a previous division became 
separated by this previous notional partition or remained unit- 
ed, and the basis on which the shares should be calculated in 
the second division did not arise at all for determination. 


Pranjivatdas Shivlal v. Ichharam? appears to have been 
a case of first impression in that Presidency and I*cannot help 
thinking that the principle of Manjanatha v. Narayana’ cannot 
have been widely known or availed of in this Presidency, be- 
cause considering the numerous difficulties in working out a 
second partition which takes account of the share taken away 
in a former partition, it would seem almost inevitable that 
some cases would have come up afterwards for decision on 
these difficult questions. But there’appears to be no subsequent 
case on the point. This may perhaps indicate that in practice 
the principle laid down in Manjatatha v. Narayana,’ has not 
been followed and if so there may not be so much force in the 
argument of “Stare dectsis” in this case even though it is one of 
succession, as to justify a refusal’ to make a reference on the 
point. I would therefore propose that my Lord the Chief 
Justice be asked to refer the following question ‘to a Full Bench: 
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““When there has been a partition of one or more members in a 
joint Hindu family, the other members remaining united, 1s this partition 
to bê taken into account in determining the shares due to the various 
branches in a subsequent partition, as laid down in Manjanatha v Nara- 
yana,! or, should the subsequent partition be made rebus sic stantibus as 
at the time of such subsequent partition?’’ 


The Chief Justice —I agree. 
K. S. Krishnaswami Aiyangar and N. Rajagopalan instruct- 
ed by P. V. Sudarsana Raju for appellant. 


V, V. Srinivasa Atyangar for T. L. Venkalrama Aiyar, 
and V. Ramaswaimi Atyar for K. Rajah Aiyar for respondents. 


The Court expressed the following 


Opinion. The Chief Justce.—The facts which give rise to 
the question we have to decide are set out at the beginning of the 
judgment of my brother Anantakrishna Aiyar. The point is a 
very short one and, were the whole matter to be regarded as 
being at large, I should attach very great.weight to the argu- 
ments addressed to us with much learning by Mr. K. S. Krishna- 
swami Aiyangar. There can be no doubt of the logic of the 
statement that, until an actual partition arises, no member of a 
coparcenary can be said to have a share nor can any branch of 
the whole family; but in my opinion it is far too late to apply 
all those logical rules in their strictness to Hindu Law as we find 
it to-day. Modifications have been found necessary as, for 
instance, in the case of the alience from a member of the co- 
parcenary who is allowed to stand in his shoes and enforce a parti- 
tion’ See Suraj Bunsi Koers case, where their Lordships 
frankly concéde that the sanctioning of such transactions can be 
justified not by strict Hindu Law but by necessary implications 


of equity. Similarly with regard to a partial partition as in the’ 


present case, and I think it may be taken as settled law now that 
the separation of one branch of the family does not involve a 
notional partition of the whole property including all the members 
with the corresponding legal fiction that the remaining branches 
or members are to be deeméd to have re-united. The appel- 
lant most strongly relied on the pronouncement of Lord West- 
bury in Appovter v. Ramasubba Aivan,’ in which he says: 


“No mdividual memher (of an undivided family) while he 1s re- 


maming undivided can predicate of the Joint and undivided property that he, > 


that particular member, has a certain definite share ’’ ee 

That is indisputable. But it is quite possible to predicate 

what wéuld be tle share of the branch to which the dividing 
Sa a 
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brothers under the partial partition belong or of the individuals 
who pass out of the family on a partition on that date. It was 
held by this Court in Manjanatha v. Narayana that, when 
the eventual complete partition took place, the branch to which 
those members belonged and who had under the partial parti- 
tion taken their shares and passed out of the family was to be 
debited in the ultimate reckoning and that the remaining 
members of the branch were not to be allowed to claim what 
would stand to be their share at that ultimate reckoning,on the 
footing that the family property is to be regarded as divisible 
on the final partition among the co-sharers then existing without 
any reference to the partial partition which denuded the family 
property pro ianto to the extent taken away by the seceding 
members on the partial partition, the decision being based not 
on strict principles of Hindu Law but on necessary considera- 
tions of equity. With that view I am inclined myself to agree, 
having regard to the fact that the rules laid down under the old 
authorities were laid down at a time when partial partitions 
such as the present were not recognized in Hindu Law at all. 
They are now not only constantly carried out unchallenged by 
anybody but recognised by Courts. But I would rely rather 
on the principle of stare decisis. The decision reported in 
Manjanatha v. Narayana is nearly 50 years old. It has cer- 
tainly never been questioned although, oddly enough, until the 
present case it has not, so far as I can ascertain, been explicitly 
referred to with approval or said to be followed. The inference, 
I think, must be that in this Presidency this prineiple has been 
followed and innumerable transactions must have taken place 
over that long period and I think to unsettle it now would be 
to cast a cloud over many titles which have stood unchallenged 
for long periods. It is quite true that a Division Bench in 
Bombay came to a different conclusion in Pranjivandas v. 
Ichharam? and declined to follow Manjanat/ta v. Narayana. 
They put it on the ground that the decision of the Madras High 
Court was warranted by the authority of the Smriti Chandrika 
which is not followed in Western India. I do not myself wish 
to rest this case on the authority of the Smriti Chandrika but, 


. so far as it goes, it does support the respondent’s position. T 


think it is rightly put by the learned Judges in Manjanatha v. 
Narayana* on the wider principle of equity which must compel 
the branch concerned to bring into account that portidn of the 
family property which on the partial partition had gone to their 


1. (1882) I.L.R. 5 M. 362 
2, (1915) I.L.R. 39 B 734. 
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share. That equity thus affirmed I refuse to disturb on 
abstract considerations based on the old Hindu Law. I think this 
is a case to which the maxim “Stare decisis” obviously applies 
and, however undesirable it is that there should be different 
rulings in two Presidencies on the same subject, it is after all 
to be remembered that the various Courts and Presidencies of 
this country do stand in water-tight compartments in many 
matters of Hindu Law and have worked out their own rules 
independently. The inhabitants of each Presidency in the 
absence of an authoritative ruling to the contrary from the 
Judicial Committee only act on the faith of undisturbed decisions 
of longstanding in their own Court. The matter is considered 
in detail in the judgment of Anantakrishna Aiyar, J. I only 
add these few words because, as the editor of the current edition 
of Mayne, I am in part responsible for the propositions laid 
down in paragraph 270 of that work on which the appellant so 
strongly relies. I will take it that that paragraph lays down 
the strict rule of Hindu Law. As I have already pointed out, 
I think that there are countervailing and overriding equities 
which tell the other way. I agree that the answer to the ques- 
tion propounded should be in the affirmative. 


Wallace, J—The question referred to the Full Bench is: 


“When there has been a parution of one or more members in a 
joint Hindu family, the olher members remaimng united, ıs this partition 
to be taken into account in determining the shares due to the various 
branches in a subsequent parution, as laid down in Manyjanatha v Nara- 
yana,! or, sho the subsequent partition be made rebus sic stantibus as at 
the tıme of such subsequent partition?’’ 

This involves at the outset a consideration of what was 
laid down in Manjanatha v. Narayana and the reasons for the 
decision. The genealogy of the family in that case is given in 
the leading judgment of Muthuswami Aiyar, J. At a parti- 
tion of 1867 of Venkatesa’s branch Ramakrishna and his three 
sons were alive, and of Narayana’s branch only his four grand- 
sons were alive. Three of these and two of Ramakrishna’s sons 
then separated, the former taking 4|12 share and the latter 3|12, 
leaving five shares to the joint family consisting of Rama- 
krishna, his third son and the remaining grandson of Narayana. 
In 1872 Ramakrishna died. In 1879 his third son sued the’ 
remaining coparcener and claimed three-fifth share. The? Sub- 
ordinate Judge held that he and his coparcener shared alike and 
awarded him 24 out of 5 shares. The High Court held that 
he was entitled to the three shares claimed by him of the foot- 
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ing that Narayana’s branch had already had 4 out of the 6 shares 


Nirayana Sah Originally due to that branch, while Venkatesa’s branch hadeonly 


Sankar 


Wallace, J. 


had 3 of the 6 shares due to that branch. Thus there were only 
2: shares left for the defendant in that suit, the grandson to 
Narayana, and 3 shares left for the plaintiff, the grandson of 
Venkatesa. 

The question to be decided by the High Court in that case 
reduced to the simplest terms was this: when there are two 
branches of a joint family and one member of one branch sepa- 
rates leaving the rest still.,joint, is the share already taken by 
him to be deducted from the share due to his branch at a sub- 
sequent partition, or is-it to be entirely ignored and the subse- 
quent partition effected as if it was in itself an entirely new 
and complete partition? The learned Judges proceeded on the 
footing that the root principle of Hindu Law to be applied to 
the case was the desire to “ensure equality of partition in cases 
of vested interests held in coparcenary”—thus premising that 
cach branch, quta branch, has before partition a vested interest 
in its theoretical fractional share, the share which would be due 
to it on a mental computation of the share which would come to 
it at an actual partition if then made; that is, that each branch 
theoretically has a fixed fractional share which is the whole share 
available to its members—a share which would fluctuate only 
by increase or decrease in the branches and not by increase or 
decrease among the members of the branches. The right of 
survivorship would thus operate in water-tight compartments 
within each branch so long as that branch is not exfinct. Except 
when the share of a branch has been increased or diminished by 
the extinction or addition of other branches, the fractional share 
allotable to the branch is fixed and is not enlarged by virtue 
of the separation of any members of it. Sons come in through 
their father and represent him, and, so long as there are co- 
Pafceners in each branch, the operation of the right of survivor- 
ship is precluded by the right of fepresentation. 

"a; The Bench in Mattjanatha v. Narayana’ came to its deci- 
sion on a consideration of three points: 

> (1) The equality of sharing under the Hindu Law is an 


‘equality of the vested interest of each branch ag representing 


each.gon of the same father who had each a capacity to confer an 
equal amount of spiritual benefit on him. i e 

(2) Any other principle would, when there has been a 
partial sevtrance of the joint family by one or more members 


1, (1882) I.L.R. 5M 32 e o 
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taking his or their shares and going off, result in an inequitable 
division unfair to branches which had remained whole in the 
joint family. . 

(3) The assistance of the Smriti Chandrika was called in 
jn order to draw an analogy between this principle of partition 
and what the Simiti Chandrika lays down as the principle of 
second partition among re-united coparceners, namely, that the 
shares will be proportionate to what each brought into the 
commen stock at re-union, a theory evidently based on the 
idea that the separation by partition by one member involves 
notionally a complete partition of the whole family and a re- 
union of the rest. ni 

All these propositions are attacked by the appellant as being 
opposed to the Hindu Law. The first, in so far as the equality 
of sharing is based on the capacity of the sharers to confer 
spiritual benefit on the common ancestor, has admittedly now 
fallen out of favour so far as this Presidency is concerned as 
being not in accordance with the Mitakshara Law. The third 
proposition must, in view of the later development of the inter- 
pretation of Hindu Law, be regarded as no longer sound. It 
appears to be now well established that a re-union after parti- 
tion restores the joint-family status so that that status does 
not in any essential differ from the status of the family before 
partition. See Narasimha Charlu v. Venkata Singaramma,” 
Krisknayya v. Venkatramayya," Krishtayya v: Gurirvayya® 
and Babu alias Govitddoss Krishttadoss v. Gokuldas Go- 
vardhaldoss.* So that the question before ‘us resolves 
itself into a consideration of the legality of predicat- 
ing “vested interest” of a branch in its notional frac- 
tional share and of the alleged inequity to the joint family, 
which is the point noted above as point No. 2. The appellant 
here maintains that such considerations of equity are irrelevant 
and that we must be guided, entirely by the basic principle’ gf 
Hindu Law, and quotes the well-known proposition of Lord 
Westbury in Appovier v. Ramasubba Atyan,’ which is too 
familiar to require quotation. He contends that the predicas 
tion by the decision in Manjanatha v. Narayana’ of vested in- 
terests in branches is contrary to this principle, and 
that no member, and therefore no set of members and no branch, 
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ER can, while the family remains joint, predicate that it has a definite 


Narayana Sah share. On the other side it is argued that, while this may be a 
SankaNeh, correct statement of the original theory of the jeint-family status 
as applicable to a case of complete partition, Hindu Law does not 


Waller de specifically deal with partial partition and therefore does not pro- 


vide for any method of accounting and debiting which may be’ 


equitable when a partial partition has already occurred, and that 
the law itself as now laid down is continually predicating that at 
any given moment a coparcener can claim that he has a definite 
share and has it in his own possession, so much so that he can 
alienate it to others for value or a Court of law will hold it under 
attachment for a decree debt due by him: see Lakshman Dada 
Naik v. Ramchandra Dada Naik," Deendyal Lal v. Jugdeep 
Narain Singh and Hardi Narain Sahu.v. Ruder Perkash 
Misser," so that the above theory of the joint family status has 
been considerably modified in practice and is no longer good 
law; or perhaps to put it in another way, the rules of strict 
Hindu Law apply, and were only intended to apply to cases 
where there had been no previous partial partition and where 
no question arises of the rights of third parties. To this it is 
rejoined that such modifications as the law has allowed are found- 
ed entirely on considerations of equity towards strangers and 
do not affect the law on the status of the members of a joint 
family inter se, and that the statement of the Hindu Law enun- 
ciated by Lord Westbury still remains good law unaffected by 
the inroads of theoretical postulates carried out in the sacred 
name of equity, with which inroads the Court has sothing to do 
when the question for decision is entirely one between members 
of the joint family and in no way affects or involves the interests 
of outsiders. 

Now I do not think it is possible to accept this last pro- 
position in its entirety and hold that Hindu Law is still such 
a water-tight compartment unaffected by what goes on out- 
side. To take the law as to the fights of an alienee to whom 
a coparcener has transferred his share for valuable considera- 
tion, it has no doubt been repeatedly laid down from the earliest 
times that what the alienee obtains is no more than the right to 

«claim partition as against the other coparceners, which was the 
right possessed by his alienor. See Deendyal Lal v. Jugdeep 
Narain Stngh,° Suraj Bunsi Koer v. Sheo Persad d Singh, ie 
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Hardi Narain Sahu v. Ruder Perkash Misser™ and in this Court 
Nanjaya v. Shanmuga, Maharaja of Bobbi v. Venkata- 
ramanjulu Nadu and Kota Balabadra Patro v. Khetra Doss” 


But if this is so, then in strict reasoning the alienee’s right 
. when he brings his suit would be no more than a right to stand 
in the shoes of his alienor if his alienor were then suing for 
partition instead of the alienee; that is, the alienee would be 
entitled to a decree for his alienor’s share as at the time of parti- 
tion, however, long that may be postponed after the date of the 
alienation. But the well-established law is that the alienee’s right 
is to the fractional share to which his alienor was entitled on the 
date of the alienation, if he had then claimed and carried through 
a partition. Clearly then the alienee is held entitled not merely to 
claim partition but to claim to be given his alienor’s interest in 
the property not at the time of partition but at the time of aliena- 
tion. It follows that his alienor had at that time something to sell 
which was not merely a right to claim partition but some real and 
definite interest in the property which could be the subject of a 
legal transfer of property. This view is strengthened when 
it is remembered that it is also established law (see Atyyagars 
Venkataramayya v. Atyyagari Ramayya™) that the death of the 
alienor between the date of alienation and the date of the alie- 
nee’s suit makes no difference to the right of the alienee to en- 
force partition and to obtain a decree for the share which was 
alienated to him If the alienee can claim nothing but the 
right to claim partition, a mere right in personam, then as that 
right could not survive beyond the death of the alienor he would 
take nothing, but on the contrary the law says that he takes 
the interest of the alienor at the time of the alienation. Now 
all this clearly re-acts on the joint family itself and its interests. 
Strict Hindu Law says that on the death of a coparcener his 
coparceners take his share by survivorship. It also says that a 
coparcener cannot alienate property at all because he is not 
individually possessed of any and that such an alienation is 
void against the joint family. Therefore as the law now stands. 
the equity done to the alienee is not only at the expense of 
his alienor but at the expense of the whole joint family. 


This breach in the water-tight compartment is widened still” 
further when we regard the present state of the law in a cAse of 
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insolvency, that by the insolvency of a coparcener, of course for 
personal debts, “4s share vests in the Official Assignee and is 
thus lost to the joint family, a proposition evidently implied by 
the Privy Council in its judgment reported at Sat Narain v, 
Behari Lal.* That share can vest in the Official Assignee only 
if it first vested in the insolvent coparcener, and the vesting of ` 
a share is a very different thing from a mere claim to partition. 
Here again the death of the coparcener before partition would not 
restore to the joint family the share which had vested jn the 
Official Assignee. 

A still further breach is made when we consider the law, 
in this Presidency at least, that the share of a coparcener can be 
attached for a personal decree debt, and when once attached will 
be held by the Court to satisfy the debt even if the coparcener 
dies before the Court sale. It is difficult to realise how a mere 
claim to partition is attachable. Clearly, here also the theory 
is that some tangible interest vests in the coparcener which can 
be the subject of attachment and Court sale. The Privy Council 
has even gone so far as to speak of an attaching decree-holder 
having a charge on that interest (see Sura) Bunsi 
Koer v. Sheo Persad Singh") or a lien on the share 
(see Deendyal Lal v. Jugdecp Narain Singh’), though 
attachment per se cannot create a charge on any pro- 
perty, much less on what is not property at all but a mere claim 
io partition. I have indicated in Sankeralinga Mudaliar v. 
Official Receiver of Tinnevelly ** my view that the meaning of 
the use of the word “charge” or “lien” is that the Curt employs 
its hold over the attached property for the benefit of the attach- 
ing decree-holder. However that may be, the attaching decrece- 
holder benefits at the expense not only of his judgment-debtor 
coparcener but of the joint family as well. 

I do not think the conclusion can be resisted that as the law 
stands it involves the proposition that a coparcener possesses and 
can transfer something much nearer to real property than a mere 
claim to partition. It is an interest in property, indefinite from 
the point of view that it may fluctuate in extent from time to 
time, but definite and ascertainable at any particular point of time, 

‘and actually made definite and ascertained by the act of the co- 
parcener seizing and using it for his benefit and holding it as 
against the possession and use of it to which the joint family as 
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a whole is entitled. The act of alienation makes definite the in- 
definite interest which the coparcener has and fixes it so that it is 
unaffected by amy internal change within the joint family or by 
any of the rules of Hindu Law about devolution on death. So 
far, the Courts have not gone so far as to hold that an alienation 
"per sc is such an expression by the alienor of his unequivocal 
intention to separate as is sufficient to effect a severance of 
the alienor from the joint family, and at present the law is that the 
aliengr, in spite of the alienation, remains a member of the joint 
family (Alyyagart Venkataramayya v. Aiyyagari Ramayya*), 
although the suit by the alienee for partition would presumably 
sever an alienor entirely from the joint family, and the alienee 
must always sue for partition of the alienor’s whole share. See 
Naujayya v. Shanmuga. 


4 As to the method of computation of the shares which the 

alienor can dispose of, it is now well settled in this Presidency at 
least by the Full Bench decision in C/intu Pillai v. Kalimuthu 
Chetti,* relying on the Privy Council cases in Suraj Bunsi Koer v. 
Sheo Persad Singh and Hardi Naran Sahu v. Ruder Perkash 
Misser," that what passes is the fractional share at the time 
of the alienation, and neither the definite share to be determin- 
ed at the time of partition nor the money value of the share. 
The constant factor, if that phrase may be used, is the fractional 
share and not the value. 


The net result of the law as it stands seems to be this, that 
each member of the joint family has at any definite period of 
time a present vested interest in the fractional share which 
would be his if a partition was then and there made, and which 
would, by a partition at his will and pleasure, be converted into 
a separate interest. It seems to follow that each branch has 
a similar vested interest in the share which would come to it, 
and could, I take it, equally well dispose of its share as the 
individual coparcener can dispose of his. The extent of the 
theoretical share of course will, as pointed out already, fluctuate 
with births and deaths in the joint family, but it is predicable 
with sufficient definiteness at any moment of time to be trans- 


ferable. This sort of interest is just the sort of holding by a” 


branch of an undivided fractional share at any moment of 
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time as tf divided, which is the essence of the principle in Manja- 
natha v. Narayata.* That case is therefore not wrong. in 
predicating such a vested interest in the branch. 


The question then is whether we can go further with it and 
say that the fractional share which represents that vested interest , 
remains a constant factor so long as there is no increase or de- 
crease in the branches. Undoubtedly, when a coparcener dis- 
poses of his share or part of it, he will, on a partition, be debited 
with what he has taken. See the judgment of Bhashyam 
Aiyangar, J, in Atyyagart Veltkataramayya v. Atyyagars 
Ramayya."* I can see nothing illegal or inequitable in the same 
principle being applied to a branch. We have seen that equity 
towards the alienee demands the sacrifice of the joint family 
as well as of the alienor. Equity equally demands that the 
alienor shall make good to the joint family, so far as he can, 
the sacrifice he has made it suffer. Hence the system of account- 
ing and debiting against the coparcener has a sound foundation 
in equity, and the principle is not different for a branch, espe- 
cially when, as the case Ma#janaiha v. Narayana’ points out, 
division under Hindu Law involves first the reckoning of the 
number of branches and a division equally among them. The 
branch has had for itself whatever any member of it has taken 
from the joint family. I can see no difference in principle be- 
tween predicating for the sake of equity this sort of definite 
interest in his share by a coparcener and debiting against him 
whatever he has allocated to himself and uses for himself, and 
predicating also for the sake of equity the same soft of interest 
by a branch in the share due to the branch and debiting it with 
whatever has been taken away from the other branches by any 
member of it, the share in each case being reckoned as the frac- 
tional share to which the coparcener or branch is entitled. 


It is clearly not the case that this modification of the strict 
Hindu Law is entirely evoked in order to do equity to the 
outsider. It is as necessary for the purpose of doing equity 
to the joint family as a whole, and it is here I think that 
the case Matyatatha v. Narayana’ rests upon firm foundation. 
When once equity has been allowed to invade the realm of strict 

` Hindy Law, it is merely a question of how far it is to be allow- 
ed to’ go. The case Manjanatha v. Narayatta’ has laid down 
that it shall be allowed to interfere so far as to distribute the 


proportion of shares in the manner there laid down, and it is 
—~- + ——_2__ 
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not difficult to see that that method is based on considerations 
of. equity towards the joint family itself. In such cases, a 
mental, although not a real, ledger is maintained against the 
appropriating coparcener or branch even while the joint family 
remains joint. If some principle of this kind is not adopted, 
` clearly there would be a wild rush amongst coparceners to alie- 
nate their shares, and those who are hindmost, particularly 
minors, would suffer grievous loss. 


dt is not difficult, of course, to conceive of cases in which 
any kind of distribution would be inequitable towards some 
members. From one point of view, it might be considered 
inequitable that a separated member should lose his share in any 
increase in the general joint family property. In some cases 


the value of the fractional share alienated by the alienating co: ° 


parcener may by no means be the same as the value of the 
share which the Court actually decrees to the alienee at the 
time of his suit. But the manifest inequity of rejecting the 
principle laid down in the case Manjanathg v. Narayana’ was 
put before us in a hypothetical case by the learned counsel for 


the respondents, and I do not think that- the learned counsel , 
on the other side gave an adequate answer to that by saying . 


that the joint family can always avoid such results by a suit 
for complete partition. The interests of minors in particular 
would be grossly prejudiced thereby, while compulsory separa- 
tion amongst members who do not wish to divide is not neces- 
sarily an advantage to them, and the law, as it at present stands, 
does not allow several coparceners of a joint family to sue joint- 
ly in order to expel one delinquent member. It may be that, 
under considerations of equity, in future the law may decide 
that it should go further towards modifying the strict principles 
of Hindu Law than it has so far done, but at present it is not 
necessary for us to decide more than the question referred to 
us, namely, whether the ruling in Matjanatha v. Narayana’ is still 
good law. Equality amongst the sons of fathers is of the essen- 
tial spirit of Hindu Law, and the case Manjanatha v. Narayana’ 
endeavours to secure that result by preventing any branch from 
eating part of its cake and keeping the whole. Pratjivait 
das v. Ichharanı,* which is relied upon strongly by the othe# 
side, endeavours to secure that equality by ignoring ‘the fact 
that any of the cake has already been eaten and by dividing the 
remainder equally. Manjanatha v. Narayana' decides that 


equity demands that at a second partition regard must‘be had’ 





1. (1882) T L.R. 5 M. 362, 2 (1915) 1.L.R. 39 B 734, 
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to the state of the family before the first partition; Pran- 
jivandas v. Ichharam? decides that equity does not de- 
mand such an inroad on Hindu Law. Of the ‘two principles, 
I prefer that laid down in Manjanatha v. Narayana,* especially 
as the secondary principle of Stare dectsis is also in its favour. p 
The judgment in Manjañatha v. Narayana’ has stood for over 
forty years as the law in this Presidency, and we cannot doubt 
that numbers of partitions have been effected, or deliberately 
abstained from, on the faith of the decision there givens that 
the rights of members of the family iter se were thereby legally 
determined. I cannot therefore see any justification for up- 
setting what has been the recognized law in this Presidency for 
so long a period. I would therefore answer the reference by 
saying that the law laid down in Manjatatha v. Narayana’ is 
still good law. 

Anatiakrishta Aiyar, J—A Hindu Mitakshara undivided 
family consisted of four brothers and their sons. One of the 
sons of one of the four brothers filed a suit for partition and 
delivery to him of his share in the joint-family properties; the 
Court granted him a decree in respect of his share and all the 
other members of the family remained joint. Some years after- 
wards, and after the death of the four brothers, a suit for parti- 
tion-was brought, by.the remaining members of that branch, t.e., 
by thé other brothers’ of the person who was plaintiff in the 
previous suit, against the sons of the other three brothers; 
and the question raised is whether in this second partition the 
share that was decreed to the plaintiff in the prior suit should 
be taken into account. 


The Hindu Law texts do not contemplate cases of partial 
partition—partial, either as regards the property to be divided 
or partial as regards-the coparceners who seek to become divid- 
ed. But such partial- partitions have been taking place for a 
long time and the law relating to the same is practically Judge- 
made law. 


In the Presidencies of Madras and Bombay, alienations by 
Hindu coparceners of their shares in the joint family property 
«for consideration have been recognized by Courts and held valid; 
also cgêditors of such coparceners have been permitted by Courts 
to bring to sale the shares of their debtors who happen to be 
coparceners in joint Hindu families. Creditorsthave beer? allow- 
ed to attach the shares of such coparceners, and in spite of the 
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third share fraction of the properties of a joint Hindu family and 
eack of the branches B and C to a similar one-third fraction, 
and a coparcener of branch A entitled to a moiety of that one- 
third share belonging to branch A demanded partition and was 
allotted a moiety of one-third share of branch A, then in the 
subsequent partition which the remaining coparcener of branch 
A should demand as against branches B and C, it is just that 
he should be awarded only a moiety of one-third share, whereas 
each of the branches B and C should be allotted a one-third 
share. The increase or decrease in value of the property that re- 
mained after the previous partition should not be taken into 
account, and that which remains should be taken to represent the 
value of the share fraction to which the branches that remained 
joint were entitled. The principle of survivorship, result of new 
births and deaths, would all apply to the joint property that re- 
mained after the previous partition and allotment of share to the 
coparcener of a branch; instead of the ordinary share fraction to 
which branch A would ordinarily, and in the absence of special cir- 
cumstances, be entitled at the time of the subsequent partition, it 
would be entitled only to that portion of that share fraction which 
remained to it after the partition was effected at the instance of 
the coparcener belonging to that branch. Equity and justice 
speak in favour of such a rule, and I do not think that we are 


precluded by an} rules of Hindu Law from giving effect to the — 


same. 


There are observations in Mayne’s Hindu Law that at the 
time of actual partition, a coparcener may be debited with 
amounts of separate expenditure incurred, not for the purpose 
of the family in the sense in which that expression is understood, 
but for exclusive private and personal purposes of the coparce- 
ner. In paragraph 293 of Mayne’s Hindu Law the following 
judgment from the Supreme Court of Bengal is quoted:— 


‘We apprehend that at the present day when personal luxury has 
increased and the change of manfiers has somewhat modified the relations 
of the members of the joint Hindu family, it ıs by no means unusual that 
in the common khatta book, accounts of the separate expenditure of each 
member are opened and kept against him, and that on a partition, even in 
the absence of fraud or exclusion, those accounts enter into the general 
account of which the final partition and allotment are made ”’ 


In the Full Bench case in Atyyagari Venkataramayya v.” 


Aiyyagari Ramayya™ Justice Bhashyam Aiyangar observes as 
follows?— ° 

“An undivided member of a family, though he may alienate either 
the whole or any part of his undivided share will continue to be?an undivided 


21. (1902) L.L.R. 25 M. 690 at 717 (F.B.). ® 
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member of the family with rights of survivorship between himself and the 
remaining members ın respect of all the family property other than what 
he has transferred No doubt such a member acts unfairly towards the 
rest of the family, and if they are dissatisfied with *his so doing, their 
only remedy is to become divided from him. When a partition is effected 
subsequent to such alienation, either amicably or by suit, the property alie- 
nated will be included in such partition and debited to the share of the 
alienor . . . . the sale operates upon the interest and share of the 
transferor as the same existed at the date of the transfer and the transferee 
must work out the transfer by bringing a suit for ascertaining .what the 
share and interest of the transferor was at the date of the transfer ’’ 


So, the principle of debiting to the share of a coparcener 
at the date of the partition something with which he was spe- 
cially concerned is not a new one. 


The question is not so much whether an admitted principle 
of Hindu Law shall be carried out to its apparently logical 
consequences as what are the limits of an equitable doctrine 
established by judicial decisions. Hindu Law text-writers knew 
nothing of partial partition. Therefore the theory and incidents - 
of joint family and joint-family property according to the 
genius of the Mitakshara are not the sole questions that should 
govern us, but it is the nature and extent of the equitable prin- 
ciples relating to partial partition established by modern decisions 
that have to be really considered and applied to such cases. 


I need not consider the arguments adduced in the judg- 
ment in Manjattatha v. Narayana’ derived from the doctrine of 
reunion or from Smriti Chandrika; I think that the principle 
laid down in that case is supportable from considerations other 
than those derived’ from the doctrine relating to reunion or 
from the provisions of the Smriti Chandrika. The principle 
of that decision’ has been accepted in this Presidency without 
any question from 1882. People have obviously on the faith 
of that decision regulated their conduct. Ordinarily it is open 
to the other coparceners of a Hindu family to claim separation 


.of their shares whenever any coparcener demands severance. 


It is clear that but for the enforcement of the principle laid down 
in Manjanatha v. Narayana’ the members who elected to 
remain joint would be seriously prejudiced if the view put for- 


Sward by the plaintiff in the present suit and the view that re- 


comntended itself to the learned Judges of the Bombay High 
Court be accepted (see the details worked out,in the Appendix 
at the end). The learned Judge who tried the suit (Kumara- 
swami Sastri, J.) has mentioned in his judgment that the deci- 


-_ e 
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sion in Manjanatha v. Narayana! has never been questioned 
in this Presidency, but that it has been acted on for several 
years, and that the principle of stare dectsis requires that the 
said decision should not be questioned at this stage after it was 
taken to lay down the law in the Presidency for the last 
"47 years. It goes without saying that owing to various circum- 
stances that exist at present, partial partition has become more 
common now-a-days. We should be unsettling rights of vari- 
ous persons and title to property in this Presidency should we 
at present overrule such a decision passed in 1882, as we were 
invited to do, on considerations of abstract theories regarding 
joint-family properties and the rights of coparceners, and in- 
ferences that should logically follow from the same. It may 
be mentioned that even in Appovier’s case? the Privy Council 
Were anxious to emphasize the doctrine of stare decisis, for at 
page 90°it is stated: 

“Undoubtedly theır Lordships would be unwilling to reverse any rule 
regarding property which had been long and constantly acted upon in 
the Courts of. the Presidency.’’ 

We find that in the present case that the decision in 
Manjanatha v. Narayana’ has never been questioned but has 
been accepted as correct and acted upon in this Presidency. It 
will work great prejudice and injustice if such a rule should be 
reversed on grounds such as those suggested before us. 

As regards the case in Pranjivandas v. Ichharam,? 
evidently there was no decision of the Bombay High Court 
prior to Prtsyivandas v. Ichhardm,? such as we have got in 
Madras. Further Mayukha is a special authority in Bombay. 

The question is a difficult one. Injustice could not be 
totally avoided in whatever way it is answered. 

The decision in Matjanatha v. Narayana’ has not been 
discussed in detail either by Mayne, Trevelyan or Ghose. Sir 
E. J. Trevelyan merely submits that the Bombay view is the 
better of the two views, whereas Dr. Ghose simply says in 
Vol. I, page 577 of his book (3rd edition) that the Madras view 
seems Lo be more equitable. 

In the circumstances I think we should follow the decision 
in Manjanatha v. Narayatta.* 


I must however take care to point out that it is not the actual 
number*of shares that is to be taken into account in such cases, 
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but only the share-fraction; otherwise anomalies are likely to 
occur. 

What the fractional share to which any branch woud be 
entitled would depend on the circumstances that exist at the 
time of partition. A fractional share of such share having been 
allotted to a member of that branch, it would be entitled only’ 
to the remaining fractional share of the fractional share to 
which it would in the circumstances be entitled in the partition. 

As representing one of the four branches, the bramch of 
which the plaintiff, the 10th defendant, and Sudarsana Sah, were 
members would be entitled to one-fourth of the family proper- 
ties. A third of the one-fourth was allotted to and taken away 
by Sudarsana Sah by the partition proceedings of 1910. The 
plaintiff and the 10th defendant who now represent that branch 
of the family would be entitled to two-thirds of that one-fourth 
—that is, two-twelfths of the family properties. The plaintiff is 
entitled to one-twelfth, his brother the 10th defendant to the 
other one-twelfth. 

My answer to the question referred to the Full Bench is 
in the affirmative. 

A.S.V. Question answered in the affirmative. 





IN THE HIGH COURT OF JUDICATURE,AT MADRAS. ' 
PRESENT:—MR. JUSTICE VENKATASUBBA Rao AND MR. 
Justice MapHAvAN Nair. 


Halekote Kunhi Kalanda Beari .. © Appellani* 
(1st Defendant) 
v. 
Kunhipakki alias Suleman, minor by next 
friend, Karnavan Kooleri Valiya Peedi- 
gayil Abdul Khader Haji and others .. Respondents 
(Petitioner and Respondents 
7 2 to 9). 
Executiotn—Suit on mortgage—Preliminary decree for sale—Subsequent 
Kunhi death of one defeudant—Only adit legal representatives already on record 
Kalands Beart ay defendants in the sut—Another mhion son not brought on record as 
vo legal representalive—Final decree—Sale of the rights of the defendants— 
Kunhipakki. Decree and sale whether null and votd or_bind the emtre esiate inchidiny 
a 


thal of Nie immionsson—A pplication by the winor son for cancellation of 
. the sdle—Power of the Executing Court 
A preliminary decree for sale was passed ageing defendanjs 1 to 3 
in a sut on a mortgage. Subsequent to this, but betore the final decree 
was passed, | the 3rd defendant died. His legal representatives were his 
father who Was the 1st defendant, his widow who was the 4th defendant 
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and an infant son. These persons were not brought on record as his legal 
representatives before the final decrée was passed, though two of them 
who Were adults were already on record as the Ist and the 4th defendants. 
In execution of the final decree the rights of defendants 1 to 3 were sold. 
The 3rd defendant’s infant son who was not brought on record as his 
legal representative applied to have the sale set aside on the. ground that 
if was null and void. 


Held, by Venkatasubba Rao, J, (1) that the provisions of the Civil 
Procedure Code relating to abatement did not apply to the case, as the 
death of the 3rd defendant was subsequent to the passing of the preliminary 
decree in the suit Perumal Pillay v. Perumal Chetty, (1928) IL.R. 51 Mad. 
701: 55 M.L.J. 253 (F.B.) referred to; and (2) that the estate of the deceased 
3rd defendant must be held to have been sufficiently repreesnted by the Ist and 
the 4th defendants who were the only adult legal representatives of his and 
were already on the record as defendants in the suit, and that, therefore, the 
final decree that was passed and the sale that was held were binding upon 


the entire estate, including that of the infant son Dip Naram Rat v. 


Lachman Upadhiya, (1925) I.L.R. 47 All. 466 referred to. 


Held, by Madhavan Nair, J, that the final decree passed in the suit 
was not null and void as the 3rd defendant died only subsequent to the 
preliminary decree, and that, therefore, the objection raised by the infant 
son of the 3rd defendant could not be gone into by the Executing Court. 


Subramania Avar v. Vaidyanatha Asyar, (1913) I.L.R. 38 Mad. 682, 
Arunachalam Chetty v. Abdul Subhan Sahib, (1925) 50 M.L.J. 232 and 
Gora Chand Haldar v. Prafulla Kumar Roy, (1925) I.L.R. 53 Cal 166 
(F.B.) distinguished. 

Appeal against the order of the District Court of South 
Kanara, dated 15th January, 1927, and made in Appeal Suit 
No. 442 of 1925 preferred against the order of the Court of 
the District Munsif of Kasargad in R.EA. No. 192 of 1925, 
in R.E.A. No. 482 of 1924, in O.S. No. 439 of 1921. 

B. Sttar€ma Rao for appellant. 

P. Govinda Menon for respondents. 

The Court delivered the following 

Jupcments. Venkatasubba Rao, J—The question we have 
to decide arises in execution of a decree passed in a suit brought 
to enforce a mortgage. The first three defendants in that suit 
were father, mother and son sespectively. The 4th defendant is 
the wife of the 3rd. The 2nd defendant, the mother, died be- 
fore the passing of the preliminary decree. The 5th and the 
6th defendants, her daughters, were added as her legal repre- 

“sentatives, the 3rd defendant, her son, another heir, being already 
on the record. I may mention, though it is not necessary fpr the 
purpose of this case, that the 5th defendant died and her chifdren 
were breught in der place on the record. It was after these 
changes in regard to parties that the preliminary decree came 
to be passed. Subsequent to the passing of that gecree, the 
3rd defendant died. His legal representatives wereshis father, 
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the 1st defendant, his widow, the 4th defendant and his infant 
son, who now intervenes in execution and impeaches certain 
proceedings as being void. On the death of the 3rd defendant 
no application was made to bring his legal representatives on 
the record. They were three in number as I have just shown. 
Two of them who were adults were already on the record. The 
third, whose name was omitted to be added was an infant. 
What happened, however, was, that without the 3rd defendant’s 
legal representatives being formally brought on the recerd, the 
final decree in the case was passed. In execution of this decree, 
a certain sale was held. The 3rd defendant’s infant son, to 
whom I have already referred, now applies that the sale may be 
set aside on the ground that it is null and void. 

The first question that arises is, what is the effect of the 
omission to bring formally the representatives of the 3rd de- 
fendant on the record? What the result would have been if 
such omission had occurred, before the passing of the prelimi- 
nary decree, it is unnecessary to enquire, although I very much 
doubt, when the representatives happen already to be on the 
record, whether O. 22, R. 4 applies and the suit abates, as against 
the deceased party, on the ground that they were not formally 
added as such representatives. Here, it was after the passing 
of the preliminary decree, that the 3rd defendant died; to such 
a case, it has been held that the provisions relating to abatement 
do not apply. The principle is thus stated in the judgment of 
the Full Bench in Perumal Pillay v. Perumal Chetty": 


“The nght of action 5 13 determined by a *prelinunary de- 
cree because the final decree 1s only, by way of working out in detail the 
Principles laid down and determined ın the preliminary decree.’’ 


The case is then analogous to a party being absent on the 
record at the stage of execution. A good deal of argument was 
directed at the Bar to the point, what are the powers of an 
Executing Court to call the decree in question, first, when it is 
wholly null and void, and, secondly, when it is merely void- 
able? Mr. Sitarama Rao contends that in neither case can 
the Executing Court decide questions relating to the executa- 
bility of the decree. He next urges, that although he may 
concede without admitting, that the Executing Court may re- 
fuse to give effect to wholly void decrees, in the case of other 
decrees, its duty is merely to execute them as they stand. The 
decree before us is clearly not a nullity; and in the present 
case it is unnecessary to express any opinion on the vexed 
question fegarding the powers of an Executing Court. 
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The question in this case is not one of procedure but of 
substance. The cases cited at the Bar as to the proper remedy dé 
open to.the petitioner need not, in’ my opinion, be discussed. Khnhipakkl. 
The question of remedy does not arise unless the party has 
a right which he can enforce; and it is therefore needless to Pea ad J. 
` consider whether S. 47 applies: or whether his remedy is by ` ae 
an independent suit. Having regard to the facts of the pre- 
sent case, the principle applicable is that set forth by the Privy 
Coungil in the judgment in Khsarajmal v. Daim.* It is suffi- 
cient to state only a few facts of that complicated case. Nabi- 
baksh was one of many defendants to the suit which was brought 
to enforce a mortgage. On a petition presented by him and 
others the suit was referred to arbitration. Shortly afterwards, 
Nabibaksh died leaving two widows, an infant son and a 
daughter. The names of the widows and son were added to 
the record but the daughter was omitted. The award was duly 
made and a decree passed. In execution of that decree, cer- 
tain sales took place. At the instance of the heirs of Nabi- 
baksh, the question arose in a subsequent suit (the one before 
the Privy Council), are the proceedings binding upon Nabi- 
baksh’s estate? Their Lordships held that notwithstanding 
that the name of the infant daughter was omitted, the estate 
was sufficiently represented and that the share of the deceased 
Nabibaksh in the equity of redemption in the property sold 
was wholly bound by the sale and irredeemable. 








The sgme principle was applied in Kadir Mohtdeen 
Marakkayar v. Muthukrishta Aiyar.” That was a suit upon a 
mortgage, and before the decree was passed the mortgagor 
died. The plaintiff thereupon brought the mortgagor’s son, the 
Ist defendant, on the record as his legal representative, and 
after that a decree for sale was passed. As a fact, the Ist 
defendant was not the sole representative as the mortgagor 
had left two other sons apd three daughters. In execution 
of the decree, the mortgaged property was sold and the ques- 
tion arose, whether the sale was binding upon the second son 
of the mortgagor whose name had not been added. It was 
held that the mortgagor’s estate was sufficiently represented and 
that the sale passed his entire interest including that of his # 
second son. The learned Judges observe: ` ° 
SIRA our opin®n a person whom the plaintiff alleges to be the legal 
representative of the deceased defendant and whose name the Court enters 
—* E m 
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on the record im the place of such defendant sufficiently represents the 
estate of the deceased for the purposes of the suit and ın the absence of 
any fraud or collusion the decree passed in such suit will bind such estate. 
It will of course be open to any other person who 1s dr claims:to be the 
legal representative or one of the legal representatives of the deceased 
defendant to apply to have lus name also cntercd on the record as a legal 
representative in the place of the deceased defendant ’’ 


It is noteworthy that in the judgment, it is stated that in 
the case of a Muhammadan family, there is a special need to 
apply this rule. Otherwise, when a Muhammadan dies leav- 
ing innumerable heirs (as not infrequently happens) the °omis- 
sion to bring any one of them on the record may wholly vitiate 
the proceedings. I refer to this fact specially to show that 
the contention of Mr. Govinda Menon is without force, that 
the theory of representation, while it holds good in the case 
of Hindu joint families, is inapplicable where the parties happen 
to be Muhammadans. In these two cases which I have quoted, 
the death occurred before the decree was passed. The rule 
applies even with greater force when the party, as in the present 
case, dies subsequent to the decree, that is to say, the decree 
which declares and determines the rights of the parties. The 
case which more nearly resembles this is Dip Narain Rai v. 
Lachman Upadhtya* After the preliminary decree, the judg- 
ment-debtor died and one of his representatives was brought 
on the record. A final decree was thereafter passed, which, it 
was held, was binding upon the other representatives whose 


names had been omitted to be added. 


The representation may be incomplete but yet sufficient. 
Vide Ramaswami Chettiar v. Oppilamani Chetty.” Was the 
estate then of the 3rd defendant sufficiently represented? He 
left three heirs, one of them being his minor son, the present 
petitioner; but the other two, who were brought on the record, 
were the paternal grandfather and the mother of the minor. 
They must be held to have sufficiently represented the estate 
and the decree that was passed and the sale that was held are 
therefore binding upon the entire estate, including that of the 
infant son. Mr. Govinda Menon urges strongly that there must 
be something on the record to show that the Judge, who made 
the order bringing the representatives on the record, applied his 
mind ¢o the question and was satisfied that the representation 
was, in the circumstances, sufficient. There is an obvious fallacy 
in this argument, for, when the Judge makes the order, it_is 
assumed he is not aware of the existence of other representa- 
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tives. If he then proceeds upon the footing that the representa- 
tive whose name he is adding is the sole representative, how 
can it be said that he has applied his mind to the question of 
the sufficiency of representation? There is one feature of this 
case, which, on facts distinguished it from the cases I have 
` referred to. Some of the legal representatives were already 
here on the record, though, of course, in a different capacity; 
but in those cases an application for that purpose had to be made. 
This.cannot make any difference in principle. The question 
is not one of form but of substance. The father and the widow 
of the 3rd defendant doubtless knew that they were his legal re- 
presentatives, and I fail to see why on the ground that they were 
not so described, they should be held not to have represented his 
estate. A preliminary decree having been passed, they could 
object to the final decree, only by showing that in the meantime 
the amount declared to be due had been paid. It is not alleged 
that any such payment was made and that the decree should 
not have been made absolute. There is no reason for holding 
that there was not sufficient representation when the only adult 
representatives were on the record, and, having no defence to 
make, allowed a final decree, in the usual course, to be passed. 
The minor, therefore, cannot question the sale which, as L have 
shown, is binding upon him. The appeal is allowed with costs 
throughout. ° f 


Madhavan Nair, J—I agree. In this case a preliminary 
decree forsale on a mortgage was passed against defendants 
1 to 3. Before the final decree was made, the 3rd defendant 
died. His legal representatives were his father, the Ist defend- 
ant, his widow, the 4th defendant, and an infant son who now 
takes objection in the execution proceedings. These were not 
brought on record as legal representatives before the final decree 
was passed though two of them who were adults were already 
on record. In execution of, the final decree the rights of defend- 
ants 1 to 3 were sold. The respondent, the son of the deceased 
3rd defendant whose name was omitted to be brought on the 
record as a legal representative of the 3rd defendant now ob- 
jects to the sale. The question for consideration is whether the 
objection raised by him regarding the validity of the degree caf 
be gone into in execution. The District Judge rel}ing òn two 
decisiqns of thig Court, Subramania Aiyar v. Vaidyanatha Atyar® 
and Arunachalam Chetty v. Abdul Subhan Sahib" and also on 
the decision of the Calcutta High Court in Gora Chand Haldar 





6- (1913, I.L R- 38 M 68g. 7. (1925) 50 MAL.J. 232, 
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Ne v. Prafulla Kumar Roy," came to the conclusion that the objec- 
tions raised by the respondent could be heard and decided. by 
Kunbipakkh the Executing Court. The decisions -quoted are inapplicable to 
— the present case as the decrees in those cases were void decrees 
poate and the Court had no jurisdiction to pass such decrees. The 
same cannot be said about the decree in the present case. ° 
Though the respondent was not brought on record as the legal 
representative of the 3rd defendant in the suit before the final 
decree was passed, the decree cannot be said to be an abgolute 
nullity on that ground. It is to be noticed that the 3rd defend- 
ant was on record at the time when the preliminary decree was 
passed and that he died only subsequently. It was held in 
Perumal Pillay v. Perumal Chetty’ that Order 22, Rules 3 and 
‘4 of the Code of Civil Procedure do not apply to cases of death 
after the passing of the preliminary decree in a suit. Accord- 


ing to the apinion of the Full Bench: 

“The right of action eae is determined by a preliminary 
decree because the final decree is only by way of working out in detail the 
principles laid down and determined in the preliminary decree ”’ 


If so, the decree passed in this case cannot be objected on 
the ground that it is a void decree and that the Court had no 
jurisdiction to pass such a decree. It follows that the objection 
raised by the respondents cannot be gone into in execution. This 
appeal must therefore be allowed with costs throughout. 

In this view I do not discuss the questién whether the 
final decree in this case is a valid decree binding on the res- 
pondent, having regard to the fact that the other legal represen- 
tatives of the deceased 3rd defendant, viz., the 1st &nd the 4th 
defendants, were already on record though they were not 
formally brought on record as legal representatives. 

Appeal allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT:—Mnr. JUSTICE CURGENVEN. 


Ranga Raju and another .. Petitioters* (Defts.) 
U. 
Ethirajammal .. Respondent (PIF.). 
Ranga Raju Court Fees Act (V of 1922), Sch. II, Art 11—Mortgage suit—Order 
v, al a final decree shall be pdassed—Appeal—Court-fee payable 
Ethirajam- An Appeal against an order directing after contest that a final decree 


shall be passed in a mortgage suit should be treated only as an appeal 
against an order, and not as an appeal against the finak decree in ehe suit 
for the purpose of the Payment of Court-fee 


> *C.R.P. 107 of 1929 23rd September, 1929, 
. 5 1 ¢ 28) I.L.R. 51 M 701- 55 M.L.J. 253 (FB) 
& (1925) I.L.R. 8 Ç 166 (FR). e 





LVO] THE MADRAS LAW JOURNAL REPORTS. 719 
e 


Petition under section 115 of Act V of 1908 praying the 
High Court to revise the order of the District Court of 
Chingleput, dated 27th November, 1928, in A.S. No. 191 of 
1928 (M.P. No. 279 of 1927 in O.S. No. 73 of 1926 on the 
file of the Court of the Subordinate Judge of Chingleput). 

K. P. Ramakrishtia Aiyar and N. Ramachandra Aiyer for 
petitioners. 

T. G. Aravamuthan for respondent. 

*The Court delivered the following 

JupGMENT.—This Civil Revision Petition was presented in 
the following circumstances. The plaintiff, now respondent, 
obtained a preliminary mortgage decree against the petitioner, 
and applied in M.P. No. 279 of 1927 to have a final decree 
passed. The defendants were given notice and alleged that 
the decree debt had been adjusted. This issue was tried by the 
Subordinate Judge of Chingleput and found against, so that he 
directed that a final decree should be drawn up. The petitioners 
took this order on appeal to the District Court, stamping it as 
though for a Miscellaneous Appeal. The learned District Judge 
took up the matter of the sufficiency of the Court-fee and passed 
an order in which he says that the appeal was clearly against 
the final decree in the mortgage suit and accordingly that an 
ad valorem Gourt-fee should be paid. The petitioners now 
object to the terms of this order. 


The question thus is, whether an appeal against an order 
directing after contest that a final decree shall be passed in a 
mortgage suit should be treated as an appeal against the final 
decree in that suit. Not much guidance can be obtained from 
reported cases. The learned District Judge has referred to 
Bajrangi Lal v. Mahabir Kunwar, but all that that lays down 
is that an appeal from a final decree in a mortgage suit passed 
under Order 34, Rule 5, Code of Civil Procedure, requires an 
ad waloren. Court-fee, a proposition which need not be dis- 
puted. In Subbalaksim Ammal v. Ramanujan Chetty? Spencer 
and Krishnan, JJ., had to deal with an order dismissing an appli- 
cation for a final decree in a suit for sale on a mortgage from 
the point of view of its appealability and there indeed they di 
hold that the effect of the order was to dismiss the suit,*thereby 
being technically a decree and appealable. I do not, however, 
find that case f much assistance here, because although the 
effect of the order here no doubt would be that a final decree 

a 
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must be passed, it can hardly be said that this appeal is tanta- 
mount to an appeal from that decree. We have only to cgn- 
sider what the permissible grounds in each case.would be. In 
this appeal against the order, the grounds must necessarily be 
limited to adducing cause why the final decree should not be 
passed; whereas once the decree is passed and an appeal is pre- 
ferred against it, grounds such as those would not avail the 
appellant, but he must attack the merits of the decree. I think it 
is quite clear, therefore, that the scope of an appeal against 
the order would be different from that against the decree and 
further that the judgment-debtor has a right of appeal against 
both. To charge him ad valorém fees in this appeal would 
mean, if he appealed against the decree, he would have to pay 
them twice over, which I do not think can be correct. I must 
accordingly allow the petition and decide that the appeal pre- 
ferred to the District Judge was properly stamped and direct 
him to restore it to file and dispose of it according to law. 


Petitioners will get their costs in this petition. 
N.S. 
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Petition allowed. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT:—Mr. JUSTICE RAMESAM AND* MR. JUSTICE 
JACKSON. 
N. Purushothama Rao 
v. 
Mallavarapu Rama Rao and another 


Appellagt* (Deft.) 


- Respondents (PIffs.). 


Hindu Law—Jomt fomsly—Partition—Surt for, by sons against their 
father and uncle—One of sons a minor and represented by the other a 
major—Death of mmor pending suu—Right to his share—lFather or surviv- 
tng brother entitled—Father—Sale for antecedent debis by—Validity against 
sons of—Pressure for sale—Proof of ANecessity 


Two brothers, one of whom was a eminor and was represented by 
the other, a major, sued their father and ther uncle, uie, alia, for partı- 
tion Pending the suit, the minor brother died, and the Court below gave 
a decree to the surviving brother for partition and possession of his share 
of the properties that were allotted to his branch. In an appeal filed by the 
surviving brother against the decree of the Couit below, he contended that 

e was entitled to the deceased brother’s share by survivorship. 


Helg, that the surviving brother had gone out of the family and the 
deceased remained with the family, and that consequently the share of the 
deceased vested in the f[athe: by survivorship e ° 


Until the decree 1s passed one cannot say that the minor’s interests 
are divided from the rest of the family 
ate 


*Appeals Nos, 256, 257 and 363 of 1927. 





4th April, 1929. 
e 
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Whatever may be the law as to the mght of a manager to sell family 
property when there was no pressure, a father can certamly sell for dis- 
chafging antecedent debts Such a sale cannot be held to be invalid as 
against the sons on the ground that there was no pressure for the sale 

Bandhu Ran v. Ram Kishim Sonar, (1923) 21 All. L J. 354 dissented 
from. 


Appeals against the decree of the Gourt of the Subordinate 
Judge of Nellore in O.S. No. 43 of 1925 (O.S. No. 13 of 1925, 
District Court, Nellore). 

Ķ. V. Venkatasubrahmatia Aiyar for appellant. 

B. Somayya for respondents. 

The judgment of the Court was delivered by 

Ramesam, J.—These three appeals are filed against the judg- 
ment in O.S. No. 43 of 1925 on the file of the Subordinate 
Judge’s Court of Nellore. The original plaintiffs were two 
brothers. The first was a major and the second a minor appear- 
ing by his elder brother as next friend. The 2nd plaintiff died 
during the pendency of the suit. The Ist defendant was their 
father, the 2nd defendant was the brother of the 1st defendant 
and the other defendants were the alienees of defendants 1 and 
2. The 8th defendant was the special Receiver appoint- 
ed in the Insolvency Proceedings in connection with the insol- 
vency of the 1st defendant who became insolvent while the suit 
was pending. The suit was filed to declare that the partition 
between the Ís? defendant and the 2nd defendant in 1915 was 
unfair and therefore not binding on the plaintiffs, to set aside 
certain alienations made by defendants 1 and 2 and also for a 
partition of*the shares of plaintiffs 1 and 2 and recovering pos- 
session of them. The Subordinate Judge found that the parti- 
tion of 1915 was fair and binding on the plaintiffs and on that 
footing gave a decree to the 1st plaintiff for partition and posses- 


sion of his share of the properties that were allotted to his 


branch. Appeal No. 256 was filed by the Receiver (8th defend- 
ant), Appeal No. 257 was filed by the 1st plaintiff and Appeal 
No. 363 was filed by one of tthe alienees, the alienation in whose 
favour was declared not to be binding on the plaintiffs. We will 
now take up these appeals in order. 

In Appeal No. 256 the only point raised by the 8th defend- 


ant is that provision should be made in the decree for the dischargeg 


of the 1st defendant’s debts out of the joint family properties 
and that the decree for partition should be only of the rest of 
the properties that remained after provision is made for the 
payment of the debts. The 8th defendant filed a written state- 
ment in the Court below saying that as the main ofject of the 
suit was to gave,the partition of 1915 and the alienations made 
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by the Ist defendant declared invalid and to have them set 
aside and not a partition between the Ist defendant and „his 
sons, the validity and binding nature of the debts cąnnot be 
gone into in this suit. Apparently, at the time when issues were 
framed with reference to this allegation the parties did not think 
it necessary to raise an issue relating to the debts. The result * 
was that all the parties and the Subordinate Judye thought that 
no inquiry about the debts was necessary and the decree passed 
does not make any provision for any enquiry and the prglimi- 
nary decree is a pure decree for partition. Now the 8th defend- 
ant wants such a provision to be inserted. We think it is too 
late. After all, the creditors do not suffer by our refusing to 
adopt the course suggested and it does not injuriously affect the 
interests of any parties. This appeal is therefore dismissed with 
costs. The Receiver may pay the costs and take his own costs 
from the estate of the insolvent. 

In Appeal No. 257 the 1st plaintiff is the appellant. He 
argues that he never intended to separate from his younger 
brother but his object was that he and his younger brother 
shoyld be separated from his father and therefore he was en- 
titled to two-thirds of the properties that were allotted to his 
branch or at any rate half of them and the lst defendant half. 
We think that both these contentions are ngt well founded. The 
2nd plaintiff, being a minor, is incapable of exereising the inten- 
tion to separate by himself. The next friend does it for him. 
If the Court thinks fit to allow partition on behalf of the minor 
one can well say that the minor has become divided; but until 
the decree is passed one cannot say that the minor’s interests 
are divided from the rest of the family. 

The Ist plaintiff has divided from the rest of the family. 
The result is that Ist plaintiff went out of the family and the 
2nd plaintiff remained with the family, and consequently the 
share of the 2nd plaintiff vested in the 1st defendant by survi- 
vorship. The Subordinate Judge*is right in his conclusion. 
This point therefore fails. ` 

The second point argued for the 1st plaintiff is that the alie- 
nation in favour of the 6th defendant was nominal. We think 
«hat the Subordinate Judge is right in the conclusion he arrived 
at. His reasons are given in paragraph 14 of his judgment 
with which we agree. 

The third point is that the partition of 1915 was really 
unfair. Here also we agree with the conclusion of the Sub- 
ordinate Ju€ge. The result is Appeal No. 257 also fails and is 
dismissed with costs. 
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Some grounds are taken against the 3rd respondent. So 
far as that item is concerned, the 3rd respondent will be entitled 
to get costs proportionate to that item. The other respondents 
will get their proportionate costs, t.e., proportionate to their 
interests. 

Appeal No. 363 of 1927 is by the 5th defendant. His 
sale-deed is Ex. V. It was effected for the purpose of dis- 
charging the prior mortgage debt under Ex. I. It is also not 
disputed that the consideration for the sale-deed was paid in 
discharge of the mortgage debt as the endorsement on the deed 
shows. The Subordinate Judge following the decision in Batdhu 
Rani v. Ram Kishin Sonar’ has held that there was no pres- 
sure for the sale and therefore the sale was not binding on the 
plaintiffs. Whatever may be the law as to the right of a 
manager to sell when there was no pressure, a father can cer- 
tainly sell for discharging antecedent debts as here. There is 
no question about the existence of the antecedent debt or of 
the fact of its having been paid off. We do not agree with 
the decision in Bandhu Ram v. Ram Kishun Sonar! We allow 
this appeal and hold that this sale is binding on the plaintiffs. 

_ We direct that this item be excluded from partition. 

The 5th defendant will have his costs in appeal and in the 

Court below. A . i 


A.S.V. Appeal alowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT:—MR. Justice VENKATASUBBA RAo AND MR. 
Justıce MapHAVAN NAR. 


S. Natarajan and others .. Appellanis® (Respdts. 
Nos. 2, 3 and 4) 


v. ‘ 
V. Narasimha Aiyangar, Official Liquidator 
of the City Hygienic Milk Supply Co., Ltd., 
Madras .. Respondent (Peittr.). 


Indian Combantes Act (VIL of 1913), Ss 3, 187, 199, 200 and 201— 
Order by High Court for payment by contributory m respect of œ call— 
Application for enforcement of the order against the préperty of th® con- 
tributory situated in the mofressil—Jurisdiciion of the mofussil District Court 
—Objection to pmrifichon taken at the commencesnent—Proceedings, if 
validated 
*A.A O. No. 237 of 1929. 23rd August, 1929 
1 (1923) 21 All. L. J. 354. 
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The only Court which can enforce an order passed by a High Court 
under S. 187 of the Indian Companies Act ordering the payment by a 
contributory in respect of a call against the property of the contributory 
situated in a mofussil district in that province is that High Court and not 
“ie District Court of that mofussil district. 


Kayastha Trading and Banking Corporation, Gorakhpur v Jai Karan Lal, 
(1926) I.L.R. 6 Pat. 132 relied on E 


Section 3 (3) of the Indian Companies Act has not the effect of 
validating the proceedings taken in the mofussil District Court to enforce 
such an order passed by the High Court of that province, if the objec- 
tion to the jurisdiction of that mofussil Court was taken at the very 
commencement and at the proper time 


Appeal against the order of the District Court of West 
Tanjore, dated the 22nd day of March, 1929, in E.P. No. 168 
of 1928, in O.P. No. 62 of 1922. 


N. Suryanarayana for appellants. 
C. S. Venkatachari for respondent. 
The judgment of the Court was delivered by 


Venkatasubba Rao, J.—The short question is: What is the 
effect of sections 199, 200 and 201 of the Indian Companies 
Act read with section 3? 


An order was made-by the High Court under section 187 
ordering the payment by a contributory in respect of a call. - 
He has property in the District of Tanjore against which the 
Liquidator can proceed. The latter accérdingly produced the 
order before the District Judge and applied for its execution. 

`The Judge overruling the objection of the contributory held 
that he had jurisdiction to enforce the order. 5 


We have to decide whether the order of the District Judge 
is right. It is stated by both sides that the only relevant pro- 
visions of the Act bearing on the question are the four sections 
to which wevhave referred. To them, therefore, we propose to 
confine our attention. The decision really turns on the meaning 
of section 200 read in the light of section 3. 


The relevant portion of the former section runs thus: 


“Any order made by a Court for or in the course of the winding 
up of a company shall be enforced in any place in British India other 
than that in which such Court is situate, by the Court that would have 
had jurisdiction in respect of such company if the registered office of ‘the 

qoompany had been situate at such other place?’ 

ket us apply the section to the facts of this case. - The 
order was made by the High Court in the courge of the winding 
np. It is sought to be enforced in Tanjore. Under the sec- 
tion, which is the Court that can enforce it? The answer is: 
“The Courf that would have had jurisdiction in respect of such 
company, if its registered office had been situate at Tanjore.” 


/ 
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What then is that Court? The answer to this question is fur- 
nisked by section 3, which reads thus: i 

“The Courte having jurisdiction under this Act shall be the High 
Court having jurisdiction in the place at which the registered office of the 
company is situate.’’ 

In other words, if the registered office of this company is 
situate at Tanjore, the Court having jurisdiction under the Act, 
would be the High Court. From the foregoing statement, it 
follows that the only Court that can enforce the order in ques- 
tion against property at Tanjore is the High Court of Madras. 
We do not propose to decide the question, in what manner, in 
the event of an application being made to the High Court, is 
the order to be enforced, by direct action or by its being trans- 
mitted to the Tanjore Court? That is a point which does not 
arise at present. We fail to see how sections 199 and 200 relied 
upon by Mr Venkatachari support his contention. The section 
that confers jurisdiction is section 200 and the other two sec- 
tions referred to by the learned Advocate merely deal with the 
mode of enforcing the orders. This, in our opinion, is the 
proper construction of these previous sections. 

The view we have taken receives support from Kayastha 
Trading and Banking Corporation, Gorakhpur v. Jai Karan Lal. 
Mr. Venkatachari askg what purpose then does section 200 serve? 
The answer iseimple. It obviously can apply to a case where 
an order made by the High Court of one province is to be en- 
forced in another province; and as the Patna High Court in 
the decision we have cited has pointed out, in such a case it 
can only be enforced by the High Court of that other province. 

Lastly, Mr. Venkatachari seeks to support the order of the 
Lower Court by relying upon section 3, clause (3), which says: 


‘‘Nothing in this scction shall invalidate a proceeding hy reason 
of its being taken in a wrong Court ’’ 


It is very doubtful whether this clause applies to a case of 
this kind. In any case, it can have no application, as the Patna 
case has decided, when the objection. was taken at the very 
commencement and dt the proper time. 

This appeal is allowed with costs. j 


The act of the Official Liquidator in applying to the Lowey 


Court is botla fide and we, therefore, allow him to take His costs 
out of the estate. 


N.S? : Appeal allowed. 


A 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT:—MR. JUSTICE SUNDARAM CHETTY. 


Sri Saladi -Nagabushanam .. <Appellant* in Second 
Appeals Nos. 1671 and 1672 
of 1927 (PIf.) j 
v. 
Vardhinidi Venkanna and another .. Respondents (Defts.). 


Madras Elementary Education Act (VIII of 1920), S 3%—-Rule framed 
under the sectton—FEducation cess levied and recovered by Government frona 
landholder—Right of landholder to recover one-half of tt from. the ryots 


A landholder is not entitled to recover from the ryots one-half of the 
education cess which the Government has levied and recovered from him, 
unless under a special contract entered into with them The rule framed under 
section 36 of the Afadras Elementary Education Act docs not declare that 
the education cess 13 ipso facto land cess or shall he deemed to be land 
cess for all purposes, but the scope of the rule is confiued to the procedure 
to be adopted for the levy and recovery of this cess 

Second Appeals against the decrees of the District Court of 
West Godavari at Ellore in Appeal Suits Nos. 41 and 40 of 
1927 preferred against the decrees of the Court of the Sub- 
Collector of Narsapur in Summary Suits Nos. 98 and 99 of 
1926. 


DB. Satyanarayana for appellant. 


V. Govitidarajackari for respondents.” ‘ 
The Court delivered the following 


JupcmMent —The plaintiff is the appellant in both these 
appeals. The two suits filed by him are for the vecovery of 
rent and cess from the ryots (defendants). The only question 
in dispute in these second appeals is whether the plaintiff is 
entitled to recover one-half of the education cess which the 
Government has levied and recovered from him. It would 
appear from the judgment of the Lower Appellate Court that it 
was conceded on behalf of the plaintiff that he is not entitled to 
recover land cess from the defendants. The defendants have 
set up a contract or agreement by which the plaintiff's predeces- 
sor’s-in-title agreed not to collect land cess from them. That 
agreement was no doubt prior to the passing of Act VIII of 
1920 which is the Madras Elementary Education Act. Under 
ectione34 of thjs Act, the education tax can be levied in the 
area which is not within a municipality not exceeding 25 per 
cent. of the taxation leviable in that area, under all or any-of 
the following heads, namely, land cess, tax on companies, pro- 
fessional tax and house tax. This section does not specify 


--- 6— 


*Second Appeals Nos 1671 and 1672 of 1927. 13%h September, 1929 
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from whom such a tax can be levied. In section 36 it is stated 
that the assessment and realisation of taxes leviable under sec- 
tion 34 shall be in accordance with the procedure prescribed. 
That procedure appears to have been prescribed under a rule 
which was framed under section 36. The rule is to this effect, 
*namely— 


“the tax levied by a local authority under S. 34 of the Act under any head 
of taxation specified therein shall be treated as an addition to the tax levied 
under the heads by the local authomty under the law for the time being in 
force governing it, and shall be assessed and recovered along with the said 
tax as an integral part of it.’’ 


The question at issue has to be decided upon a proper 
interpretation of this rule. It must be borne in mind that this 
rule is one framed under section 36 which only relates to the 
procedure prescribed for assessment and realisation of the tax. 
The scope of this rule, therefore, is confined to the procedure 
to be adopted for the levy and recovery of this tax and cannot 
be extended further. It says that the education tax can be 
recovered along with the taxes already in force, for instance, 
land cess. This education tax should be treated as an addition 
to the land cess and is recoverable along with the said land cess 
as an integral part of it. That being so, it seems to-me that 
this rule does not declare that the education tax is ip$o facto land 
cess or shall bê deemed to be land cess for all purposes. If 
an amount is due to the Government under the Land Improve- 
ments Loans Act, that amount is recoverable as an arrear of 
revenue. If is only the procedure prescribed for the recovery 
of the arrears of revenue that should also be adopted for the re- 
covery of those dues. It has been held that by reason of the 
identical procedure for their recovery, such dues do not become 
arrears of revenue for all purposes. Similarly, by reason of the 
aforesaid rule framed under section 36 of the Act it cannot 
be urged that the education tax has been declared by Statute to 
be land cess itself. In this*view it has to be seen whether the 
plaintiff has got any right to recover from the tenants a portion 
of the education tax levied from him. In the case of land cess 
there is the express provision in section 88 of the Madras Local 
Boards Act XIV of 1920 in the second proviso which enables a, 
landholder to recover from his tenant one-half-of the land cess 
payable by him in respect of the land occupied by the tenant. 
But for this préviso the landholder will have no right to re- 
cover any portion of it from the tenant, unless under a special 
contract entered into with him. With respect t8 land cess, 
there is a stgtutgry right given to the landholder to ‘recover onc- 
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half of it from the tenant, but as to educational tax leviable under 
Act VIII of 1920 there is no statutory provision to enable. the 
landholder to collect any portion of it from the tenant. The 
. plaintiff's claim to recover one-half of the education tax’ from the 
defendants should be based either upon a contract or upon a sta- 
tutory liability. Neither of them exists in this case. It is there- ` 
fore clear that the plaintiffs claim with respect to education cess 
is unsustainable. 
Even if it should be held that, by reason of the rule fsamed 
`~ under section 36 of the Act referred to above, the education tax 
must be deemed to be land cess itself or a portion of it, the plain- 
tiff would still be prevented from recovering any portion thereof 
-from the defendants by reason of the agreement which disentitles 
him to recover the land cess from the defendants. The contract 
seems to be that no land cess should be recovered from the defend- 
ants. If it be so I must hold that there was no reservation to the 
effect that that contract should be confined only to the amount 
which was then levied as land cess. Unless such a reservation is 
satisfactorily established, it must be presumed that whatever 
amount was levied under the head of land cess was waived under 
that contract. In the view I have taken above it is not quite neces- 
saty to deal with the contract on the basis that education cess is 
land cess itself. I have, however, dealt with this aspect, as it was 
also the subject of arguments before me. In*any view the 
plaintiff would not be entitled to recover any portion of the 
education tax from the defendants. 
In the result, the Second Appeals are dismissed with costs. 


N.S. Second appeals dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


. PRESENT:—Mr. JusTICE VENKATASUBBA RAO AND MR. 
Justice MADHAVAN Narr. 
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Kemgam Swamy and others Roe Appellants? (Counter 
petitioners) 
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Vaddadi Subbamma and others .. Respondents (Petttioners- 
Counter-pettitoners). 
~% Mesne profits—Decree awarding—Decree directing wmaqutry into mesne 
profits i§ amounts to a—Mesne profits—Decree for, without qualifying words 
—Future profits if atso awarded by—Cwrl Procedure Code, O 20, R 12—De- 
cree directing inquiry mto mesne profits in execution proceadings m cohtraven- 
ton of—Not a nullity—Res judicata—A pplication for ascertainment of 
mesne profits gnd for passing of final decree—RKeyection of, as not being in 

Proper form—Gubsequent application for same relie{—Noit barred. 
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An order directing enquiry into mesne profits necessarily involves au 
award of those profits. 


Held, therefore, ın a case in which a decree for possession contained 
a direction that ‘‘the mesne profits will be determined by a separate enquiry 
in execution proceedings,’’ that there was an effective decree for mesne 
profits. 


Held farther, that that portion of the decree, though it was in con- 
travention of the provisions of O 20, R. 12 of Civil Procedure Code, was 
not a nullity. 


Failure to conform to the provisions of O. 20, R 12 of- Civil Pro- 
cedure Code is a case of an irregular exercise of jurisdiction and not a 
case of total want of jurisdiction. 


A decree which grants mesne profits without qualifying words must 
be construed to have granted subsequent as well as past profits 


An application, headed ‘‘EA.,’’ filed by the decree-holder for the 
determination of past and future profits and for the passing of a decree 
accordingly, was rejected on the ground that an ‘‘EP’’ was necessary and 
that the petition as presented was not maintainable. 


Held that that order of rejection was no bar to a subsequent applica- 
tion properly presented for the same relief, because the prior application 
was not disposed of on the merits. 

Appeal and Memorandum of Objections preferred against 
the Order of the Court of the Subordinate Judge of Vizagapatam, 
dated 13th October, 1927, in E.P. No. 36 of 1927, in O.S. 
No. 28 of 1919. 

T. Rangachartar and V. Govi!tderajachari for appellants. 

G. Lakshmanna,eY. Suryanarayana and B. F. Ramanarasu 
for respondents. 

The Court delivered the following — 

- Jupemgnts. Velkatasubba Rao, J—The point arises in 
execution. Is the plaintiff entitled to mesne profits under the 
decree? The learned Subordinate Judge has upheld the plain- 
tiffs claim and the correctness of his order is called i in question 
in this appeal. f 

A few facts may be stated. The plaintiff, who was a minor 
at the date of the suit, claimed her deceased husband’s properties 
from the defendants, who were alleged to have been in unlawful 
possession. Her husband died in 1913 and the suit was filed in 
1919. Judgment was delivered for the plaintiff on the 10th 
February, 1922, directing delivery of possession of certain im- 
moveable properties. The judgment contains a further direction 
which is now material. It runs thus: f . d 


“The mesne profits will be determined by a separate inquiry 1 
execution proceedings ’’ 


An appeal, A.S. No. 220 of 1922, was taken to the High 
Court and in 1925 the judgment of the Trial Cort was con- 
firmed subject to a slight modification, which I need not notice. 


R—92 
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The plaintiff applied to the Lower Court on 6th April, 
1927 by way of execution of the decree, for mesne profits past 
attd future; in other words, she filed an execution petition 
claiming those profits The learned Subordinate Judge, as I 
have said, has made an order, dated 13th October, 1927, in her 
favour. The appellants attack that order on five distinct grounds - 
and I shall proceed to deal with each of them. 

It is first contended that there is no effective decree in 
respect of mesne profits capable of execution but the direction 
to which I have referred awards profits by necessary implica- 
tion. The order directing enquiry into mesne profits necessarily 
involves an award of those profits; for, why should there be an 
enquiry unless the profits were assumed to have been awarded? 
The decree must be construed in a reasonable sense and as 
Mr. Lakshmanna for the lst respondent points out, should a 
different view be taken, the direction in the decree would be 
entirely futile. This is a result that every Court must avoid, 
if possible. f 

It is next contended that under the Code of Civil Proce- 
dure it was in excess of the Court’s powers to direct an enquiry 
into profits in execution proceedings. On this point, the pre- 
sent Code, departing from the previous one, clearly lays down 
that mesne profits should be awarded by,the decree itself, im- 
plying, that the enquiry should not be postponed to the stage 
of execution. But unfortunately, Courts in the mofussil fre- 
quently frame their decrees, as if the old Procedure Code is 
still in force in this respect and this repeatedly leads to trouble. 
While deploring this practice, we must still ask ourselves, is it 
a question of complete want of competency, or, of erroneous 
exercise of jurisdiction? The distinction between absence of 
jurisdiction and irregular exercise of jurisdiction has been fre- 
quently pointed out. If the Court fails to conform to the pro- 
visions of Order 20, Rule 12, it is impossible to hold that the 
defect is one of inherent incompetency. I agree with Lakshmi- 
bai v. Ravji Bhskaji' and hold that if a Court passes an order 
in contravention of that provision, it is not a nullity owing to 
a totale want of jurisdiction. That the Court is competent to 
award mesne profits cannot be doubted, but in exercising that 

“indoypted jurisdiction it adopts a wrong procedure. ‘Thus, 
it is a case of mere irregular exercise of jurisdiction; and from 
this it follows that the executing Court cannet go beind the 
decree to which it is bound to give effect in execution. If 

* r 
© 1. (1928) 31 Bom. L.R. 400. 
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Ganga Prasad Dutt v. Rati Hemangi Deb? takes a different 
view (which I doubt) I respectfully dissent from it. 

The.third objection of the appellants relates to the form of 
the proceeding. They contend that, notwithstanding the error 
in the decree, the application for an enquiry into mesne profits 
“should have been made in the suit itself. As the plaintiff filed 
instead, an execution petition, it is urged that it is incompetent. 
This contention receives support from Ramachandra 
Raju.v. Sri Raja Maniripragada Bhujanga Rao.” But as on 
the facts of this case no further point is involved such as limita- 
tion, it is clearly open to the Court to allow a mistake of this 
kind to be repaired and treat the petition as an application in 
the suit This is the view of the learned Subordinate Judge and 
I unhesitatingly accept it. Moreover, as he points out, when 
the parties came to Court on a previous occasion, the defendants 
objected that the plaintiff should seek relief by filing an execu- 
tion petition. Apart from the inconsistency involved in their 
position, I am satisfied that the ‘present contention must be 
rejected. 


The fourth objection, namely, that the application is barred 
by res judicata, is equally untenable The facts that bear on 
this point may be briefly stated. There was a previous petition 
filed by the plaintiff for an enquiry into mesne profits and for 
the passing of ‘a final decree (E.A. No. 1120 of 1926). This 
is precisely what is contemplated by Order 20, Rule 12 of the 
present Code. Such a petition pre-supposes that the request is 
made in the suit itself and not in execution. But the decree 
having followed the old Code, the plaintiff’s application, though, 
as I have said, must be deemed to have been made in the suit, 
was wrongly described as one in execution; that is, it was called 

n “E.A.’’? (execution application). To this, objection was 
taken by the judgment-debtors, namely, that the heading should 
have been not “E.A.” but “E. P.” Rule 3 of the Civil Rules of 
Practice says thus: 


(1) Execution petition means a petition to the Court for the execu- 
tion of any decree or order. 


(2) Execution application means an application to the Court madz 
jn a pending execution petition. 

The form adopted by the plaintiff is that prescribed by 
Rule {49 which deals with execution applications. The chief 
feature, on the “other hand of an execution petition, as is well 
known, is the tabular form referred to in Order 21, Rule 11, 





2. (1917) 37 C. 99%, 3. (1923) 46 $L.L.J. 46, 


732 THE MADRAS LAW JOURNAL REPORTS. [ VoL, 


Civil Procedure Code. The objection that was urged, as I have 
pointed out, was that the heading should have been “E.P.” and 
not “E.A.” An objection more plausible might have been taken, 
namely, that the plaintiff’s request conformed to the present 
Code, whereas the decree was framed under the repealed pro- 
vision, But it must be noted that this seemingly valid objec- 
tion was not the one taken. But the objection raised was up- 
held by the Court and the following order, dated 22nd March, 
1927, was made: 


“As admitted by the decree-holder’s vakil an EP is necessary and 
this petition is not maintainable The petition is rejected ’’ 

The above order becomes intelligible when it is remembered 
that “E.P.” is used in it, as distinguished from “E.A.’’ Every 
one concerned missed the substance, of the thing and it is now 
said that this order operates as res judicata. The previous order 
decided nothing beyond stating what the form of the petition 
was tobe. As I have pointed out in dealing with objection No. 3, 
the order itself was misconceived, for what the plaintiff was com- 
petent to file was not an E.P. but a petition in the suit itself. 
Be that as it may, I fail to see how the previous order can possibly 
bar the present application. There was no decision in any sense 
on the merits and in such circumstances, as held in the case 
already referred to Ramachaidra Raju ve Sri Raja Mantripra- 
gada Bhujanga Rao, the rule of res judicata catuot apply. 


The fifth objection of the appellants now remains to be 
dealt with. Mr. Rangachari on their behalf contends that in 
any event the plaintiff cannot, under the decree as it stands, 
obtain mesne profits subsequent to the suit. There is some 
force in what Mr. Lakshmanna suggests that this objection is 
a clear after- -thought ; for, certain previous proceedings show 
that the defendants equally with the plaintiff understood the 
decree as granting both past and future profits. But still the 
question is, what is the true constyuction of that decree? In 
the plaint, the claim was confined to past mesne profits and the 
relief was valued with reference to sueh profits only. The 
Lower Court refers inter alta to the fact, that the plaint contains 
a prayer in general terms, “that the Court may grant such other 
‘relief as it deems fit and reasonable.” On this circumstance I 
do not propose to rely. ‘Ihe decree, however, relates to mesne 
profits generally. The question is, what is the rule applicable 
to the construction of such a decree? 


— e 
e 3. (1923) 46 ML.J 46, 
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The leading case on the point is the decision of the Privy  Kemeem 


i Swamy 

Council in Fakharuddin Mahomed v. Te Officsal Trustee of ee 
Bengal In clear and unequivocal terms their Lordships Spbbamma. 
declare: | _ we Res ns 

“That possession with wasilat (mesne profits) means wasilut up to Rao, J. 


-fhe time of possession being delivered ’’ 

The reasoning adopted is this. Whether the plaint con- 
tains or not a claim to future profits, the power to grant them 
vests in the Court. Subsequent profits as the very term implies ° 
are ptofits accruing subsequent to the institution of the suit. 
There is no cause of action as regards such profits at the`time 
of the filing of the plaint. It is by virtue of a special provision 
that such profits can be claimed or awarded. (See Bhupendra 
Kumar Chakravarty v. Purna Chandra Bose®). This is an 
exception to the general rule that the relief granted is confined 
to rights accruing before the date of the suit. The Legislature 
has expressly enabled the Courts to grant such relief with the 
beneficent object of preventing unnecessary litigation. There- 
fore, the Court must, while passing the decree (unless a contrary 
intention is manifest) be deemed to have exercised its powers to 
the full, for otherwise, its decree fails to give effect to what is 
plainly the intention of the legislature., Their Lordships 
observe: 

“Wasilat, by law, fs demandable up to the time of possession; and 
the question is, whether the Court intended to give to the plaintiff that 
amount of wasilat to which he was undoubtedly entitled by law in this 
action, or whether they intended to cut his claim for wasilat into two, and 
to give him in this suit so much only as accrued up to the time of the 
commencement of the suit, and to leave him to bring a separate suit for 
the rest. According to that interpretation, they could not have intended 
to give him wasilat up to the time of the decision, which was three or four 
years after the commencement of the suit. It appears to their Lordships 
that the more rcasonable construction of this document—which undoubtedly 
might have been clearcr—is, that the Court, with a view to carrying out the 
object of the Legislature, namely, the prevention of unnecessary sitiga- 
fion and multiplication of suits, intended in this suit to give, with posses- 
sion, that wasilat which was by law claimable up to the time of possession ”’ 

Their Lordships next cite two cases and to one of them I 
shall refer. In Dhwren Narain v. Bundhoo Ram,’ in the plaint, ` 
mesne profits were claimed only to the date of the institution 
of the suit. The decree passed was “one for possession of land 
with wasilat.” The question arose in execution, just aş in thor 
present case, is the plaintiff entitled to subsequerit mesne ptofits? š ° 


Jackson, J; with whom Markby, J., concurred, states the law 
thus: 


oo 








4. (1881) L.R. 8 I.A. 197: LL.R. 8 C178 (P.C). 
5. (1910) I.L.R, 43 C. 650 at 655, 6. (1869) 12 W.R. 75, 2 
e 
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‘When the Court in its decree ordered that the plaintiff should 
receive mesne profits, I think 1t must be held to have meant that he should 
Teceive such mesne profits down to the date of the delivery of possession.’ 


In short, the decree, when it awards mesne profits without 
qualifying words, must be construed to have granted past as 
well as subsequent profits. The case relied on by Mr. Ranga-* 
chariar, Sadasiva Pillai v. Ramalinga Pillai, does not militate 
against this view, for, what it lays down is, that if future pro- 
fits are not awarded by the decree, the Court cannot grant them 
in execution. This is not a case bearing on the construction of 
the decrees relating to mesne profits. As a matter of fact, this 
was one of the cases relied on for the appellant in the course of 
the argument in the case already cited Fakharuddin Mahomed 
v. The Official Trustee of Bengal. Their Lordships explain 
that case by observing that there the. decree was silent on the - 
subject of wasilat and it could not therefore be added in the 
course of the exccution. (See page 207). That ruling throws 
no light on the construction of the decree which says, “posses- 
sion with wasilat,” which, upon a reasonable construction, 
means ,“wasilat up to the time of possession being delivered.’’ 
Mr. Rangachari has been at pains to distinguish this case Fakhar- 
uddin Mahomed v. The Official Trustee of Bengal* on the 
ground that the decree was construeg with reference to 
particular plaint before the Court. In that case, as in this, 
mesne profits were claimed only up to the date of the suit. 
Similarly, there, as here, in valuing the relief, only past profits 
were taken into consideration. But the suit was described as 
brought to obtain possession of the Zamindari “and the mesne 
profits thereof,” that is, mesne profits generally. Their Lord- 
ships in the earlier part of their judgment observe that the plaint 
is capable of being construed as containing a comprehensive 
claim for mesne profits. Their Lordships recognise that this 
is too slender a ground for resting their judgment on and they 
therefore begin their discussion onethe subject, with the signifi- 
cant words “But be that as it may.” (See page 206). The 
view I am taking receives support from Pramada Nath Roy v. 
The Secretary of State for India} especially the judgment of 
Cumming, J., in that case. (For the learned Judge’s observa- 

*tions on this point see Pramada Nath Roy v. Secretary of State 
for Indta.° The report in Pramada Nath Roy v. The Secretary 
of State for India does not contain the relevartt passages.) 





4, (1881) L.R. 8 I.A. 197: I.L.R 8C 178 (PC) 
7 (1875)@L.R. 2 I A. 219 8 (1926) I L.R. 53 C 992. 
. 9, A.T.R, 1927 C. 182 at 183, 
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Mr. Rangachari next contends that unless there is an 
express prayer for subsequent profits, they cannot be awarded 
under Order 20, Rule 12 by the decree. He argues that this 
result follows from the wording of the present section, which, it 
is said, is different. from that of the repealed provisions. I 
‘cannot accede to this contention. Such difference as exists in 
the language is due solely to the fact that the subject-matter of 
two sections in the previous Code (sections 211 and 212 of the 
Code of 1882 and sections 196 and 197 of the Code of 1859) 
was condensed into the limits of one section in the present Code. 
Moreover, even as a matter of strict construction, a suit for past 
mesne profits is surely a suit for mesne profits (under Order 20, 
Rule 12); for the words “mesne profits” include past profits. I 
am therefore clearly of the opinion that the Lower Court’s con- 
. clusion is right. 


The result is that the appeal is dismissed with costs and the 
Memorandum of Objections is also dismissed, but I make no 
order as to costs. 


Madhavan Nair, J—This appeal arises out of execution pro- 
ceedings. The decree-holder respondent instituted O S. No. 28 
of 1919 in the Sub-Court, Vizagapatam, for possession of pro- 
perties with mesne profits. In the plaint—see para. 3 (4)—she 
claimed specifically past profits from 1914 to 1919. The plaint 
was silent reg&rding future mesne profits. In the schedule 
relating to the valuation of the suit for purposes of Court-fee 
and jurisdiction the amount of past profits for the years 1914 
to 1918 wał included as one of the items. The Subordinate 
Judge passed a decree in the plaintiff’s favour. The relevant 
portion of the decree is as follows: 


“This Court doth order and decree that the plaintiff do recover 
possession of the suit properties described in Schedules A and B except 
items 9, 14, 16 and 19 of the Plaint- A Schedule hereto attached . . . It 
is further ordered that the mesne profits be determined by a separate en- 
quiry 1 execution proceedings ”’ 


On appeal (A.S. No. 220 of 1922) this decree was affirm- 
ed with a slight modjfication by the High Court on 31st July, 
1925. It was found that the plaintiff was entitled to recover 
a portion of item 16 also. The judgment of the High Court 
referring to this modification is as follows: 
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‘The decree of the Lower Court will therefore be amended by read- 


ing for ‘Item 16,’ ‘the portion of item 16 covered by Ex 19’ The Lower 
Court d®ccted thate mesne profits should be determined separately in exe- 
cution. As regards this No 16 it will be for consideration when mesne 
profits are determined whether the plaintiff should be given mesne profits 
from this date or from the date of the decree or from ay other date, 


secing that she neglected to make this application earlier,’? © 
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The application out of which this appeal arises was made 
by the decree-holder for the ascertainment of past and fufure 
mesne profits. The Lower Court passed ag order in her 
favour> In appeal Mr. Rangachariar contends that the respond- 
ent is not entitled to claim any amount by way of mesne profits 
as no decree for profits, either past or future, has been passed’ 
in her favour and that if there is such a decree, it gives her 
only past and not future mesne profits. He also contends that 
the entire claim is barred by res judicata and that this petition 
ig not maintainable. 

Before I deal with these contentions and the respondent’s 
reply to them, I shall dispose of one of the subsidiary conten- 
tions of the respondent which is a very simple one and which 
is based upon the construction of the High Court’s decree. This 
contention is that the High Court’s decree, which is the one - 
sought to be executed, makes special provision with regard to 
future mesne profits. This contention is based on the observa- 
tions made by the learned Judges regarding mesne profits so 
_far as it relates to item 16 with reference to which the decree 
was slightly modified. These observations, even if they are 
made applicable to all the decreed items of property, as has been 
wrongly done by the amended decree, while as a matter of fact 
they refer only to item No. 16, do not in gry opinion award any 
mesne profits to the decree-holder which have mot been award- 
ed by the original decree. -The learned Judges do not decide 
the question whether the decree-holder is entitled to get future 
mesne profits, but they simply state: when the mesre profits are 
determined it will be a question for consideration whether the 
plaintiff would be entitled to future mesne profits. That leaves 
the matter exactly where it was according to the terms of the 
decree passed by the Subordinate Judge, and which they con- 
firm by their judgment so far as it relates to the present ques- 
tion. In discussing the point whether the decree-holder is enti- 
tled to the past and future mesne profits claimed by her I shall 
therefore confine my attention to the terms of the original 
decree, as it has, with regard to mesne préfits, not been amended 
by theedecree passed by the High Court. 

Now coming to the main argument, the appellant’s first 
conteyftion, as Į have already observed, is that no decree has 
been passed by the Lower Court for profits, either past or future. 
His argument is twofold: firstly, that there afc no words con- 
taining any direction or order in the decree awarding mesne 
profits, a secondly, that even if there be any such direction it 
is containe@ in a portion of the decree which the Court had no 
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jurisdiction to pass and which must therefore be treated as of 
no effect whatever. The decree says: 


“It as further ordered that mesne profits be determined by a separate 
enquiry in execution proceedings.’’ 


If it was not the intention of the Court to award 
“mesne profits by this direction, I cannot see the neces- 
sity for directing any enquiry as regards mesne profits at all. 
In my opinion it must be presumed from this provision that the 
Court, intended to award mesne profits to the decree-holder. 
Though there are no express words awarding mesne profits to 
the decree-holder, to make the decree consistent with itself, we 
must hold that the Court intended to award mesne profits and 
that the @ecree-holder is entitled to claim them if there are no 
other objections in her way for doing so. 


The next argument is that even if we read an implied 
direction awarding mesne profits in this portion of the decree, 
it cannot be given any effect as the Subordinate Judge has ro 
jurisdiction to make a decree directing the determination of 
mesne profits in execution proceedings. This argument has 
been occasioned by the fact that the Subordinate Judge has, in 

making the provision for mesne profits, followed the procedure 
laid down in the old Code of Civil Procedure. Under the old 
Code, sections 211 ane 212, mesne profits were assessed in the 
execution department; abie under the terms of O. 20, R. 12 
of the present Code mesne profits are assessed by an enquiry 
in the suit itself, and when they are determined a final decree 
will be passed in respect of them. Though the Subordinate 
Judge’s order is not in conformity with the provisions of O. 20, 
R 12 of the present Code, it cannot be said that for that reason 
that portion of the decree directing an enquiry into the mesne 
profits is absolutely null and void. In support of this part of 
his argument Mr. Rangachari relies upon the following 
observation of Fletcher, J, in Ganga Prasad Dutt v. Rani 
Hemangim Debt: 

“It was in excess of the powers of the Court to suggest that mesne 
profits would be ascertained in any manner other than that prescribed by 
the law The method in which mesne profits are ascertained utder the 
picsent Civil Procedure Code is uot by an enquiry in execution but by au 
application in the suit itself ’’ 

If by this observation it is meant that decretal orders fussed” 
by Judges, no doubt erroneously under the present Code, direct- 
ing an enquiry into mesne profits in the execution department, 
are to be treated as absolutely null and void, I respectfully differ 
£ z : = i 
2 (1917) 37 I.C. 997. 
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from the opinion of the Jearned Judge. The present Code no 
doubt does not justify the order passed by the Lower Court, but 
it does not follow that the order is therefore necessasily void. 
In my opinion the order of the Subordinate Judge in this respect, 
though irregular, is not without jurisdiction and therefore can be, 
given effect to. This view is supported by the recent decision in 
Lakshmibat v. Ravji Bhikajt.* In that case also the Subordinate 
Judge instead of passing an order under Order 20, Rule 12, 
ordered the mesne profits to be determined in execution. The 
learned Judges held that the decree though irregular was bind- 
ing between the parties. They observe: 


“In the present case we do not think that there was any want of 
sdiisdiction. in the Court passing an order in contravention of © 20, R. 12, 
bút that ıt was merely an erroneous or irregular exercise of jurisdiction.’’ 


In this view, which I am prepared to accept, I must hold , 
that in the present case the Subordinate Judge has passed an 
executable decree as regards mesne profits in favour of the 
respondent. 

The next question is whether this decree awards to the 
decree-holder only past mesne profits as contended for by Mr. 
Rangachariar or future mesne profits as well as contended for 
by Mr. Lakshmanna. The question is not quite free from diffi- 
culty, but after giving my best consideratign to it I have come to 
the conclusion that the respondent’s plea should be upheld. It 
is true that the plaintiff in her plaint did not ask for future mesne 
prohts. In para. 3, as already pointed out, she asked for mesne 
profits for the years 1914 to 1919 and the valuationein the sche- 
dule specified this amount alone as one of the items for com- 
puting the Court-fee. Our attention has been specially drawn 
to these aspects of the claim to show that the order of the 
learned Judge should not be construed as giving a relief to the 
plaintiff which she did not ask for in her plaint. We are asked 
to say in view of the pleadings that the mesne profits with res- 
pect to which an enquiry has been erdered should be confined to 
the past mesne profits alone for which the demand was made 
in the plaint. This contention, however plausible, cannot be 
accepted in view of the decision of the Privy Council in 
Fakharuddin Mahomed v. The Official’ Trustee of Bengal,‘ 

*which sis the main case relied on by the respondent. In that 
case 


“the plaintiff was declared entitled to possession of the land mewtioned in 

the kabinnama, with wasilat from the commencement of Srabun 1267; the 

wasilat to be ascertained by local enquiry.’’ 
— $ 


- 1 (1928) 31 Bom L.R. 400 
4. (1881) L.R. 8 I A. 197 I.L.R. 8 C 178 (P£). 
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Though no doubt the plaint was open to the construction 
that the plaintiff intended to claim future mesne profits as well, 
their Loydships.of the Privy Council make it clear by their obser- 
vations that they were prepared to uphold the order awarding 
future mesne profits exclusively on considerations of law which 
may be applied generally to all cases. Their Lordships after 
expressing the opinion that the plaint is at all events dpen to 
the construction that the plaintiff intended to claim wasilat up 
to the time of delivery of possession, although, for the purpose 
of valuation only, so much was valued as was then due, pro- 
ceed to state as follows :— 


“But be that as it may (the italics are mine) they are of opinion that 
under section 196 of Act VIII of 1859 it was in the power of the one 
if it thought fit to make a decree which should give the plaintiff wasilat 
up to the date of obtaining possession ’’ , 

Then after quoting section 196 of the Code of 1859, their 
Lordships state: 

‘“Wasilat, by law, is demandable up to the time of possession; and 
the question is, whether the Court intended to give to the plaintiff that 
amount of wasilat to which he was undoubtedly enttled by law in this action, 
or whether they intended to cut his claim for wasilat into two, and to 
give him in this swt so much only as accrued up to the time of the com- 
mencement of the suit, and to leave him to bring a separate suit for the 
rest According to that interpretation, they could not have intended to 
give him wasilat up to the time of the decision, which was three or four 
years after the commen@&ment of the suit. It appears to their Lordships 
that the more rea§onable construction of this document—which undoubtedly 
might have been clearer—is, that the Court, with a view to carrying out the 
object of the Legislaturc, namely, the prevention of unnecessary litigation 
and multiplication of suits, intended in this suit to give, with possession, 
that wasilat Which was by law claimable up to the time of possession. `’ 

Their Lordships close the discussion by saying that this 
view was supported by two cases reported in Dhurm Narain 
Singh v. Bundhoo Ram and Bunsee Singh v. Mirga Nusuf Ali 
Beg.*° If we apply the test laid down in this judgment to the 
present case, I think it must be held that as the plaintiff is en- 
titled under the present law also to claim mesne profits up to 
the time of possession, the°more reasonable construction of the 
decree should be that the Court, in awarding her mesne pro- 
fits, intended to award her such profits as are claimable up to 
the time of possession. It is contended that their Lordships 
of the Privy Council awarded future mesne profits because thg 

. . P 
plaint was open to that construction. But the expression, “Be 
that qs it may” occurring in their Lordships’ judgment ex- 
pressed above, having regard to the context, clearly shows that 
the judgment is based upon the law that as mesne profits are 
— e _ 


6 (1869),12 WR. 75, 10. (1874) BWR 32, 
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claimable up to the time of delivery of possession the decree 
should be construed as giving the plaintiff future mesne pro- 
fits though he has not asked for it. In this counection it may 
be noted that in one of the two cases referred to by their Lord- 
ships, namely, Dhurm Narain Singh v. Bundhoo Ram 
the plaint, as will appear from the judgment, was not’ 
open to the construction that. future mesne profits were 
claimed in it. In that case the decree was one for possession 
of land with wasilat (mesne profits). The decree-holder 
applied for possession and for wasilat from the period of dis- 
possession down to the time of delivery of possession. The 
judgment-debtor complained that “the plaintiff was not entitled 
under the decree to anything more than wasilat down to the 
date of the institution of the suit as stated in the plaint (the 
italics are mine)—see the judgment of Jackson, J. This com- 
plaint was overruled and wasilat, having regard to section 196 
of the Civil Procedure Code of 1859, was awarded up to the 
delivery of possession. Justice Jackson stated thus: 


“When the Court in its decree orders that the plaintiff should receive 
mesne profits, I think it must be held to have meant that he should re- 
ceive such mesne profits down to the date of delivery of possession ”’ 


In passing, I may note that having regard to the point under 
discussion the case before us is almost identical with the case 
in Dhurm Narain Singh v. Bundhoo*® Ramë The deci 
sion of the Privy Council, as explained above, was fol- 
lowed in Pramada Nath Roy v. The Secretary of Stata for India 
in Council." In that case the terms of the decree wese: 

“The plaintiffs will be declared entitled to a five annas share of the 
disputed property and they do get possession of the same, the amount of 
mesne profits to be ascertained in execution;’’ 
and though it was urged that the plaintiffs did not claim to 
recover future mesne profits in their plaint, the learned Judge 
held that they were entitled to future mesne profits also. It 
will appear from the judgment of Cumming, J., more fully 
reported in Pramada Nath Roy v. The Secretary of State for 
India in Council,” with which Page, aJ., concurred that 
“future mesne profits” were awarded on a construc- 
tion of*the decree on the principles indicated in Fabhar- 
uddin Mahomed v. The Oficial Trustee of Bengal 

ough.fn the course of the judgment reference is made to the 
fact that at the commencement of the plaint in the suit jt was 
stated to be a suit for declaration of title and for-recovery of 





4. (1881) L.R. 8 I.A. 197: ILL.R. 8 C. 178 (PC) 
6 (1869) IWR. 75. 8 (1926) I.L.R. 53 C. 992, 
11. (1926) 99 I.C. 428, > o 


* can be mentioned with some approach to approximation 
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possession of immoveable property and mesne profits. The 
contention that the decree-holder should not be given- future 
mesne pyofits because in the plaint he has asked only for past 
mesne profits and has not included any claim for future mesné 
profits should not be allowed to prevail because mesne profits 
` antecedent to the suit and mesne profits pendente lite stand on 
very different grounds. As observed by Mookerjee, J.; ‘in 
Bhupendra Kumar Chakravarty v. Purna Chandra Bos® at 
page 955: 


‘As regards the latter, there is no cause of action at the time of the 
commencement of the suit, and it is only by means of statutory provisions 
framed with the obvious purpose of shortening litigation, that they can 
be awarded in the suit cven though they accrued subsequent to the inst- 
tution of the sut The mesne profits antecedent to the suit have, on the 
other hand, accrued before the commencement of the suit, and although, 


therefore, the amount may not be stated with absolute certainty, the amount 
aS 


From this it will follow that the plaintiff should 
not be punished for not including in his plaint a cause 
of action which had not arisen at the time of the suit “and so 
it is wisely provided by statutory provision “with the obvious 
purpose of shortening litigation ” that the future mesne profits 
may be awarded in the suit though they were not asked ‘for. 
in the plaint. A decree, though framed generally for mesne 
profits, should therefbòre be reasonably construed as awarding 
future mesne profits as well if there is nothing in the decree 
standing in the way of such a construction. The decree-holder 
should therefore be given future mesne profits, as mesne profits 
are demandable up to the time of execution unless as T have 
already pointed out the decree clearly indicates that future’ meshe i 
profits have not been awarded to the decree-holder. Mr. Ranga- 
chariar contends that the use of the definite article “the” before 

“mesne profits” appearing in that part of the decree directing 
enquiry into mesne profits shows clearly that the enquiry is to 
be as regards the mesne profits that were asked for, that is, “the 
past mesne profits,” and nothing more. This argument is ob- 
jectionable as it lays an unnecessary emphasis on the word “the” 
and runs counter to the principle of construction that I have 
said should be adopted. It-is further contended that the Privy 
Council decision should not be applied to this case pecairsay 
under Order 20, Rule 42 of the present Code, futuré thesne 
profits are not qdaimable in law in a suit for “past mesne pto- 
fits.” It is conceded that in a suit for “past mesne profits ” 
under sections 211 and 212 of the old Code, futuresmesne pro- 





-0 


—— 


e & (1910) I,L.R, 43 C 650 at 659, 
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Kemgam ‘fits may be awarded. The provisions in the old Code relating 
a to mesne profits have been recast and they are now contajned 
Vaddadi in Order 20, Rule 12, and section 2, clause (12). The words 


Sabbamm nen 
eae “mesne profits” in Order 20, Rule 12 will include past profits. 


cares The language used in the rule does not endorse the view sug- 
gested by the appellant and no authority has been cited by the’ 
learned Advocate in support of his proposition. I must, there- 

fore, hold on the authority of the Privy Council decision in 

i Fakharuddin Mahomed v. The Offictal Trustee of Bengal 
that the Lower Court was right in allowing execution of the 

decree for future mesne profits as well. This conclusion is not 

opposed to the decision in Sadasivg Pillai v. Ramalinga Pillai" 

for the decree in that case (See page 226, para. 1) was “silent as 

to the mesne profits which has accrued since the institution of 


the suit,” whereas in the present case the decree refers to mesne > - 


profits generally. 


The next argument advanced for the appellant is that the 
present application is barred by res judicata on account of the 
order passed in E.A. No. 1120 of 1926. That was an applica- 
tion filed by the decree-holder for the determination of mesne 
and subsequent profits in respect of the suit properties from the 
defendants and to pass a decree accordingly. The application 
was dismissed by the following order: e 


“As admitted by the decree-holder’s vakil, an EP is necessary and 
the petition ıs not maintainable The petition is rejected with costs.” 


It is argued-that the present application asking for the same 
relief is therefore barred by this order. There was*a good deal 
of discussion at the Bar as regards the distinction between an 
E.P. (execution petition) and an E.A. (execution application )— 
sec Rr. 3 and 149 of the Civil Rules of Practice for the distinc- 
tion—and what was really meant by the admission of the decree- 
holder’s vakil in the prior petition that “an E.P.” is necessary 
and the petition is not maintainable. In the view that I take 
of the appellant’s argument it is mot necessary to discuss this 
question as I think the plea of res pudicala, should not be allowed 
to prevail inasmuch as the prior application was not disposed of 
by the Court on the merits (see Ramachandra Raju v. Sri Raja 
„Pranga Rao*) as is obvious from the order itself. 

Ghe more argument advanced on behalf of the appellants 
remains to be noticed and that is, that the present application 
headed “ Execution Petition,’ that is, an E.P. "should not have 








3 (1923) 46 M L.J 46 
aie 8I A. 197-1 L.R 8C. 178 (PC). 
° 7 (1875) L.R. 2 L.A. 219. eè o 
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been accepted by the Court, as Courts have no jurisdiction to 
entertain what are termed “execution applications” for ascertain- 
ment of mesng profits under Order 20, Rule 12 (see Rama- 
chatidra Raju v. Sri Raja Blujanga Rao*). I must say that 
the argument comes with very bad grace from the appellant for 
"it was on the objection raised by him that the decree-holder con- 
sented to file the “execution petition” (see the order in E.A. 
No. 1120 of 1926 quoted above). However that may be, the 
present petition though headed “execution petition” is obviously, 
having regard to its contents, an application in the suit itself for 
the determination of past and future profits as required under 
Order 20, Rule 12 of the Code of Civil Procedure. As regards 
the form of the application, therefore, there can be no objection. 
No other bar to the entertainment of the application has been 
pleaded in connection with this argument. I think the Lower 
Court was right in treating the application as an application in 
the suit for the ascertainment of mesne profits. 

_ Mr. Lakshmanna on behalf of the decree-holder relied on 
the conduct of the parties as shown by certain proceedings in 
Court and also on the order passed by the High Court for stay 
of the execution of the Lower Court’s decree pending the appeal 
and the papers connected therewith to show in what manner the 
decree, so far as thg question of mesne profits was concerned, 
was interpreted by the parties. I do not think that these 
considerations are really relevant for the disposal of this appeal. 

In the result I agree that the appeal should be dismissed 
with costs.® 
The Memorandum of Objections is also dismissed but 


without costs. 
AS.V. Appeal dismissed. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PrESENT:—H. O. C. Beastzy, Chief Justice anp MR. 


JUSTICE CORNISH. ° 
Sami Karuppa Thevan .. Appellani* (2nd Accused- 
i 2nd Prisotler). 
Cruninal Titbes Act (VI of 1924), S 23 (0)—“Specaal reasgn lo the 
confrary’’—Interval of dime between the dale of the discharge of the acatsed 
from prison and the commission of fresh offence by hun—interval of seven or 
e:ght ycars—IVhether a ground for awarding less sentence than transport 
tion for life > 
Tho fact that ghe accused has not been convicted for some years after 
he served his last sentence may be a ‘‘special reason to the contrary’? 
within the meaning of section 23 (1) of the Criminal Tribes Acc 


*Cr Appeal No 107 of 1929 1@ August, 1929. 
; . 





3. (1923) 46 M.L J. 46 at 48. 
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Where the accused had been sentenced ın Feprnary, 1911, to five years’ 
Migorous ymprisoument for having committed the offences of dacoity and 
subséquently in March, 1911, to seven years’ rigorous imprisonment at a 
separate tral tor having committed the offence of dagoity with attempt 
to cause grieyous hurt, but carned a remission of sentence and was dis- 
charged from pmson in 1920, and was not convicted of any offence tor 
scven or eight years afterwards, i 
`> Held, that the fact of his not having beenjconyicted of any offence for 
seven or eight years after he served his last sentence was a special reason 
lor, awarding him a less sentence than that of transportation for life under 
section 23 (1) of the Cmminal Tribes Act. ` 

In te Mayandi Thevan, (1926) I.L.R. 50 M 474 51 M.L.J. 495 
referred to. 


. Appeal against the order of the Court of Session of the 
Madura Division in Case No. 110 of the Calendar for 1928. 

‘The Public Prosecutor on behalf of the Crown. 

. Accused was unrepresented. 

The judgment of the Court was delivered by 

.. Beasley, C.J.—There were three accused in Sessions Case 
No. 110 of 1928 in_ the Sessions Court at Madura 
and they were charged with house-breaking by night 
and theft in a building punishahle under sections 457 and 380, 
Indian Penal Code. The 2nd accused was charged in addition 
with liability to enhanced punishment under S. 75, Indian Penal 
Code and S. 23 (1) (b) of Act VI of 1924. The case was 
tried by the Sessions Judge sitting with a jury and they unani- 
mously found the first accused not guilty of amy offence and 
the-2nd and 3rd accused guilty under sections 457 and 380, 
Indian Penal Code. : 

The Ist accused was acquitted, the 3rd accused 
was sentenced to six months’ rigorous imprisonment as 
the offence was not a very serious one, having regard to the 
value of the stolen property. The 2nd accused, the appellant 
here, was sentenced to transportation for life; that was, in the 
view of the learned Sessions Judge, the only sentence which 
could be passed upon him because he had been previously con- 
victed on two occasions and the s¢ction says that, where the 
accused is found guilty of a certain offence specified in the Act 
and he has had two previous convictions, he is to be sentenced 
to trangportation for life, unless there are special reasons to 
the contrary. The learned Sessions Judge was not able to find 
‘ny special reasons to the contrary. The question as to what 
are suth special’reasons as would entitle the Court to award 
a less sentence than that specified by the section, namely? trans- 
portation for life, has been considered by a Bench of this Court 
in In re M qyandi Theva. In that case the offence of which 


4. (1926) I.L.R. 50 M. 474. 51 M.L.J. 695. « 
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the accused was charged was not one of a serious nature and 
the Trial Judge sentenced him to eighteen months’ rigorous 
imprisonment. «He had, however, overlooked the fact that he 
was a member of a criminal tribe and the case cant up before 
that Bench for enhancement of the sentence. 


The Bench found themselves in a position of diffi- 
culty because they were unable to do anything else 
but enhance the sentence to one of transportation for 
life as there had been two previous convictions against 
the accused; and, in considering what the words “special reasons 
to the contrary” which occur in that section mean, they held that 
the mere fact that the offence is not of a serious nature cannot 
form a special reason to the contrary in reducing the sentence 
and such a special reason must be something apart from the 
` nature of the offence such as youth, age, illness or sex. It 
cannot be supposed that the Bench, in stating what the special 
reasons are, intended to deal exhaustively with them. There 
may be other reasons and we think that one special reason would 
be the interval of time which has elapsed between the accused 
person coming out of prison after sefving his last sentence and 
the commission of the offence. Circumstances such as those are 
always taken into consideration by English Courts in awarding 
sentences; and wher@ the accused has not been convicted for 
some years, that fact has usually been taken into consideration 
in passing upon him a less sentence than would ordinarily be 
passed upon a previously convicted person. 

In this case, the previous convictions were (1) for 
the offence of dacoity, and (2) for dacoity with attempt 
to cause grievous hurt which of course is a far more 
serious offence. In respect of the first offence he was 
sentenced to five years’ rigorous imprisonment in Feb- 
ruary, 1911, and in respect of the second offence he was 
sentenced to seven years’ riggrous imprisonment in March, 1911. 
Presumably these were convictions at separate trials and we 
must assume that the sentences must have been served conse- 
cutively. Therefore in March, 1911, the accused had tp serve 
sentences amounting to twelve years’ rigorous imprisonment. 
That would take him to 1923 but he would earn a considerable¢ 
remission of sentence and presumably would” have been dis- 
charged from prison in about 1920. He would therefore have 
been seven or eight years without being convicted of any offence 
and we feel that this is a matter which we ought sto consider 
favourably in construing the section and should had that it is 


R+94° 
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a special reason for awarding him a less sentence than that 
specified in the section, namely, transportation for life. .Up- 
holding the conviction, we reduce the sentencesto ona of seven 
years’ rigofous imprisonment. 

N.S. Sentence reduced. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT:—MR. Justice RAMESAM AND MR. JUSTICE 
JACKSON, © $ 


Lakshumi Achi and another .. Appellants (PIffs.) 
v. 
Narayanaswami Naicker and others .. Respondents (Defts.). 


Hinds Law—Joint fannly consisting of two brothers—Mortgage by 
one—Subsequerd agreement by lam to sell lus share of the family pro- . 
perttes to Iris brother—Suit for specific performance—Compronuse decree—- 
Allotment of some properties to morigagor’s wife and sale of the resi to 
his brother—Undertalang by vendee to discharge vendor’s debts as considera- 
tion for the sale—Effect of the sale—If effects a division between the brothers 
—Right of creditors of vendor to take advantage of the covenant 1m the 
sale-deed directing the vendee to discharge the vendor’s debis—Transferee 
from vendee dischargmg some of the debts of the vendor mentioned in the 
sale-deed—If entitled to priority over the other debts anentioned in the 
sale-deed—Transferees from such transferee, if entiiled to such priority 


A mortgage was executed by 4, one of two brothers A and B who 
formed a joint Hindu family Some time afterwards, the other brother B 
filed a suit for specific performance of an agreement t@ sell A’s share of 
the family properties In this suit, a compromise decree was passed by 
which two of the items of properties compmsed in the suit were settled upon 
A’s wife for life and all the other items were to be sold to B. In execution 
of this decree, a sale-deed was obtained by B through the Cotirt. The con- 
sideration for this sale-deed was to be paid by B undertaking to discharge 
various debts of 4 one of which was this mortgage debt, and the sale-deed 
showed that some debts were taken as binding on both the brothers and 
others on 4 alone. B died afterwards without discharging this mortgage 
debt. It was found that the mortgage was not binding on the family proper- 
ties as one executed by the managing member for binding purposes. 

Held (1) that A and B should be considered to have become divided after 
the sale-deed and consequently A did not get the properties of B by survivor- 
ship on his death, and (2) that the only effect of the covenant in the sale-deed 
that B should discharge A’s debts was to make B lrable as between himself and 
the vendor A to pay off all the debts of 4 out gf all the properties which 
were the subject of the sale, ie, A’s share of the properties, and personally 
out of he properties of his own, but that such a covenant could not be 
taken advantage of by the creditors of 4 who were no parties to the sale- 

% deed and whose remedies must be confined to their mghts under their 
documents. - 

- Where a mortgagor sells his property requiring the vendee to pay off 
two or three pnor debts of the mortgagor and the #endee pay® off only 
one of them, he cannot claim priority ın respect of ıt over the others, 
though he may claim such priority ın respect of some other debts the 


eA ppeal No. 89 of 1924. 2nd August, 1929, 
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payment of which by him was not contemplated. This disability of the 
vendee applies also to transferees from him. 


Har Shyam Chowdlers v. Shyam Lal Saha, (1915) IL.R. 43 Cal. 69 
and Bissegwar Prasad v. Lala Sarnam Singh, (1907) 6 CLJ. 134 referred 
to. 

Quaere: Whether this disability of the vendee applies also to subse- 

„quent transferees from such transferee of the vendee? 

Appeal against the decree of the Court of the Subordinate 
Judge of Dindigul in O.S. No. 16 of 1922. 

S. Varadachariar and C. A. Seshagiri Sastriar for appel- 
lants. 

L. A. Govindaraghava Atyar, K. Rajah Atyar, V. Rama- 
swami Atyar and P. N. Appuswami Aiyar for respondents. 

The Court delivered the following 


JupcMENTS. Ramesam, J.—The suit out of which this 
` appeal arises was filed on the basis of a mortgage bond, dated 
the 5th March, 1914, executed by the lst defendant in favour 
of one Subramaniam Chettiar, who was the son of the Ist plain- 
tiff and the husband of the 2nd plaintiff. At the time of the 
mortgage the Ist defendant had a brother Natarajulu and they 
were undivided. The plaintiffs claim that the Ist defendant 
Narayanaswami was the manager of the family and the mortgage 
deed was executed for purposes binding on the family. The 
defendants denjed thése allegations and contended that the debt 
is not binding on Natarajulu’s share. This point was found by 
the Subordinate Judge against the plaintiffs and the plaintiffs 
who are thg appellants before us do not attack this finding so 
far as the state of things existing at the date of the mortgage 
is concerned. A few months after the execution of Ex. A, a 
suit was filed by Natarajulu for specific performance of an 
agreement to sell Narayanaswami’s share of the family pro- 
perties with certain other reliefs which it is unnecessary to 
mention. Ex. C (1), dated the 2nd November, 1914, is the plaint 
and Ex. C is the compromise decree passed in that suit, dated 
the 23rd November, 1915. ` According to the said compromise 
decree, two of the items included in that suit were settled upon 
the 1st defendant’s wife for life and all the other properties 
were to be sold to Natarajulu. In execution of this decree, a 
sale-leed was obtained by Natarajulu through the Court, Thise 
is Ex. C (2), dated the 30th November, 1916. * The considera- 
tion fog the sale,deed was Rs. 35,000 and the consideration was 
to be paid by the vendee undertaking to discharge various debts 
of the vendor. Sixteen debts were enumerated in the sale- 
deed. It is necessary to make particular mention $f some of 
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these items. The first item is Narayanaswami’s half share of 
\the debt due on a mortgage bond, dated the 11th August, 1909 
executed by both the brothers (Ex. V). The fourth item is a 
sum of Rs. 356-40 due wholly by Narayanaswami on a mort- 
gage bond, dated the 10th March, 1913 (Ex. XVI). The 
fifth item is a sum of Rs. 821-40 due wholly by Narayanaswanui - 
on a mortgage bond executed by him on the 18th November, 
1913 (Ex. XVI-a). The sixth item is a sum of Rs. 1,100 due 
wholly by Narayanaswami on a mortgage bond executed by him 
on Ist November, 1913 (Ex. XIV). The tenth item is a sum of 
Rs. 2,675. due wholly by Narayanaswami in respect of Ex. A. 
It is unnecessary to refer to the other items. The plaintiffs now 
claim that Natarajulu’s share of the properties also is liable 
to their debt first on the ground that after the death of Nata- 
rajulu in 1919, these properties survived to Narayanaswami and , 
the mortgage, Ex. A, is at least now binding on the whole of 
the properties and secondly on the ground that Natarajulu 
having undertaken to pay off Narayanaswami’s debts hy the sale- 
deed, Ex. C (2), it has become a personal obligation and he is 
liable to pay off the debts due to the plaintiffs out of the pro- 
perties of the family and not merely Narayanaswami’s proper- 
ties. This is the first point argued in appeal, the point having 
been decided by the Subordinate Judge against the plaintiffs. 
The second point argued by the appellants is that certain alie- 
nees from Natarajulu or his mother, the 2nd defendant, are 
not entitled to priority over the plaintiffs’ mortgage on account 
of their having paid off certain mortgages of the 14 defendant 
earlier in date than the plaintiffs’ mortgage. The last point 
argued in appeal relates to the rate of interest. The 2nd defend- 
ant, the mother of the two brothers, claims to be interested in 
Natarajulu’s half share of the properties not sold to the alienees. 


p Taking up the first point, one subordinate question that arises 
is whether after the sale-deed, Ex. C(2), the two brothers should 
be considered as divided or still undtvided. Mr. Varadachariar, 
the learned Advocate for the appellants, 5 relied on certain ob- 
servations of Bhashyam Aiyangar, J., in Aiyyagart Venkata- 
ramaya v. Atyyagari Ramayya.* The alienation in that case 
was by a member of a joint family in favour of a stranger and 
the point referred to the Full Bench was what fraction of the 
family property passed to the alienee by the sale-deed. The 
observation relied on is at page 717. I do nét think fhis ob- 
servation hglps the appellants. If a member of an undivided 
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family sells the whole of his share in some of the family pro- 
perties or part of his share in such properties but not in other 
properties, it may be that he continues undivided with the other 
members*in respect of the properties other than those in which 
the whole or part of his share has been transferred and this is 
-all that the observation at page 717 amounts to. It almost im- 
plies that so far as the properties in which the whole or part of 
the member’s share is sold are concerned, he must be regarded 
as divided from the other members. But where the sale is not 
to a Stranger but to the remaining members of the family the 
matter becomes much stronger. The observations at page 268 
of Maharaja of Bobbilt v. Venkatcramatjuls Naidi? do not 
go beyond what I have stated above and even if there are any 
observations in those two cases in favour of the appellants their 
_ value must be discounted on the ground that these observations 
were made long before the decision of the Privy Council in 
Girja Bat v. Sadashiv Diumdiraj.* In the present case, a careful 
examination of the terms of the compromise and the provisions 
therein that certain items should go to the heirs of Narayana- 
swami and the terms of the sale-deed, Ex. C (2), showing that 
some debts were taken as binding on both the brothers and others 
on Narayanaswami alone—all show the unmistakable intention 
that the brothers should thereafter be separate. So early as 
Balkrishna Trimbak? Tendulkar v. Savitribai* such a conclu- 
sion was reached. We are of opinion that the finding of the 
Subordinate Judge on the second issue is unsustainable. On 
the facts of this case the presumption of jointness is overwhelm- 
ingly rebutted. Therefore there is no survivorship of the 
properties of Natarajulu to the 1st defendant. 


It is next suggested that the effect of Ex. C (2) is to make 
Natarajulu liable to pay the plaintiffs’ debt out of the whole 
of the properties. In the first place the sale-deed is only of 
Narayanaswami’s share of the properties. They are transferred 
to Natarajulu in consideration of his paying off Narayanaswami’s 
debts. The only effect of the covenant in the sale-deed is that 
Natarajulu is liable as between himself and the vendor to pay 
off all the debts of the vendor out of all the properties which 
were the subject of the sale, that is, Narayanaswami’s share of 
the properties, and personally out of the other.properties, of hif 
own but such a covenant cannot be taken advantage of by the cre- 


2 (1914) I.L R 39 M 265: 27 M.L.J. 409. 
3 (1916) LR 43 T.A 151: IL.R. 43 C 1031: 31 MIJ: 455 (PC). 
© 





4. (1878) I.L.R. 3 B 54. 
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ditors who are no parties to the sale-deed and so far as creditors 
like the plaintiffs are concerned their remedies are confined to 
the rights under their documents. The plaintiffs’ rights ate to 
sell the mortgaged properties under Ex. A. If may Be that if, 
by non-payment of plaintiffs’ debt by Natarajulu, Narayanaswami 
was put to trouble of some kind, he can sue Natarajulu for 
damages by reason of the breach of the covenant, but apart 
from this we cannot see how creditors like the plaintiffs can 
take advantage of the covenant. Nor can we read anything in 
the terms of the sale-deed to show an undertaking by “Nata- 
rajulu that he will pay off all the vendor’s debts out of the whole 
of the family properties. On the other hand, portions of the 
sale-deed imply that some of the debts are not binding on Nata- 
rajulu at all and he is in no way liable for them and, in the 
case of other debts, he is liable only to the extent of his half : 
share. It is impossible to spell out of these terms an under- 
taking of Natarajulu in respect of his own share of the pro- 
perties for Narayanaswami’s share of the debts enuring to the 
benefit of creditors. The analogy of universal donee is invoked 
by the learned Advocate for the appellants but we are not able 
to say that this analogy helps him We are therefore of opinion 
that the plaintiffs can recover their debts only out of the half 
share of Narayanaswami in the mortgaged properties. 


The next question that arises is whether certain of the 
alienees are entitled to priority over the plaintiffs’ mortgage. 
The following table shows the parties claiming such priority 
over the plaintiffs, the items in the plaintiffs’ mortgage in res- 
pect of which the priority is claimed, the debts by reason of 
the payment of which such priority is claimed and the last 
column shows the amount to the extent to which the priority 
is claimed :— i 




















Persons qJaiming Items in repect of Prior debta Amoant to the extent 
prionty. which priority is paid. to which priority l» 
: claimed. claimed. 
s= - an e 
4th Defendant Nos. 1 and 2. Ex V. Rs. 4,500. 
5th and 6th Defts. | No. 15. Ers XVI and} RÈ 3,900. ° 
| XVI (a). 
Ex XIV. Rs. 5 500. 


15th Defendant.@ | Noe. 8 ard 14 
oe 
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Mr. Varadachariar, the learned Advocate for the appel- 
lants, argued first that as Ex. C (2) provides for the payment 
of Narayanaswami’s debts by Natarajulu, he can himself claim 
no priority if he pays some of these debts and does not pay 
others, and that being so, persons claiming through him can 
“claim no such priority; and secondly, that in the sale-deeds of 
Natarajulu in favour of the various alienees, they were asked 
to pay the prior mortgages and therefore they cannot claim any 
priority. Now it is clear that where a mortgagor sells his 
property to a vendee requiring the vendee to pay off two or 
three prior debts of the mortgagor and if the vendee pays off 
only one of them, he cannot claim priority in respect of it over 
the others though he may claim such priority in respect of 
some other debts the payment of which by him was not con- 
templated. This proposition was decided in Govindasami 
Tevan v. Dorasami Pilla and both branches of the above 
statement are illustrated by the decision in Har Shyam Chow- 
dhuri v. Shyam Lal Saku." In the latter case it was held that the 
vendee could claim priority in respect of the debt X and not in 
respect of the debts Y or Z. This proposition is conceded by 
the respondents. The question, however, arises how far this 
disability of the vendee applies to transferees from him. In 
Bisseswar Prosad v Lala Sarnam Sitgh' it was held that the 
transferees also cannot claim such priority—wide the observa- 
tions at page 139 of Bisseswar Prosad v. Lala Sarnam Singh" 
heginning with 

“Tn ofr opinion, they do not, because they had constructive, 1f not, 
actual notice of the debt due to Muniram and of the circumstances that 
Prayag Lall had assumed payment of it. |Rajaiam vy Krishnasainy’ Hond- 
fon v Royse, Roddy v Wilhams, Wade on Notice, Ss 311-315.] The cou- 
veyance of these defendants under which they purchased the property 
from Prayag Lall on the 27th September, 1894, shows that their vendor 
had acquired title by purchase. If they had investigated his title and 
examined his conveyance, as they ought to have done, they would have 
found therein a statement that money was due to Muniram and that their 
vendor Joyram assumed payment of that debt It further appears from 
the deposition of defendant 21, Raghunandan, that at the time of the 
purchase, he examined the title-deed of Prayag Lall If, therefore, these 
defendants had made any enquiry, they would have at once discovered, 
that Muniram or his representative was sull entitled to enforce hie secunty, 
and that Prayag Lall, who had assumed payment of the mortgage-debt, had 
failed to carry out his undertaking Under these circumstances, it is 1 
possible to hold that defendants 21 to 24 can claim to stand in a bétter posi- 
tion than Prayag Lall himself They are, consequently, not entitled to be 
SS 








5 (1910) 1.L.R. 34 M 119: 20 M.L.J. 380. 
6 (1915) I.L.R. 43 C. 69. 7 (1907) 6.CLJ. 1H, 
8 (1892) I.L.R. 16 M. 301 9 (1804) 2 Sch.gk Lef, 315, 


10. (1845) 3 Jones & LaTuuche 1. © = 
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subrogated to the mghts of the mortgagee of the 28th May, 1889, whose 
debt they satisfied.’’ 


In the present case a perusal of Ex. C (2). shows, the posi- 
tion undertaken by Natarajulu, and all his vendees must be 
taken to have actual or constructive notice of Ex. C (2), that 
is, the title-deed of their vendor, and they cannot pretend ignor-’ 
ance of its contents. No case has been cited to support the 
contention of the respondents that the transferees stand in a 
better position than the transferor. There is no analogy be- 
tween the relative positions of such transferor and transferee 
and the relative position of the mortgagor and his first transferee 
who would be transferor as against a second transferee. The 
relative rights between the two sets of parties are entirely dif- 
ferent. The effect of the sale-deed Ex. C (2) is to calculate 
all the debts of Narayanaswami up to a particular date and to - 
make them stand on the same footing as on that date. The 
description of the various items of consideration show that all 
the debts were calculated up to the 5th October, 1914 and the 
total amount of consideration, Rs. 35,000, was made up as on 
that date, and neither in the hands of Natarajulu nor in the 
hands of transferees from him can there be any priority between 
these various debts whatever their original dates might have 
been. It is unnecessary to deal with the larger contention of 
Mr. Varadachari that wherever there is a covenar& by the vendee 
to pay off a prior debt of the mortgagor there can be no priority 
in respect of it. The authorities relied on by Mr. Rajah Aiyar, 
for example, Sainarain Tewari v. Chowdhuri Sheoboran Singh" 
and Chidambara Nadan v. Muni Nagendrayyan,” show that no 
such broad proposition can be insisted on and it is safer to rest 
the decision in each particular case on the particular intention 
in that case derived from the facts and not upon any general 
formula of that kind. But so far as transferees from the first 
transferee are concerned there can be no question of their inten- 
tion, for they stand in no better position than their transferor 
and it is unnecessary to examine their intention. After all, the 
rights conferred upon the transferees wh pay off prior mort- 
gages for using such prior mortgages as a shield are the result 
of an equitable doctrine in spite of the fact that the mortgages 
‘kre exfinguished, and where a transferor by reason of his cove- 
nants and the transferee by reason of a notice of the transferor’s 
covenants show a different intention, there is fo scope for the 
application of such an equitable doctrine. The decisions in 








——— 
11. (191114 C.L.J. 500. 12 (1920) 39 M.L J. 445 
e e 
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Kasim Motdeen Rowther v, Attlamalas Thevan™ and in Thorne v. 
Cann ™* do not help the respondents. I therefore hold that the 
respòndents mentioned in the above table cannot claim priority 
over the plaintiffs’ debts in respect of the half share of Nara- 
yanaswami’s debt under Ex. V and the other debts of Nara- 
yanaswami and the other bonds mentioned in the table. 


The other point which arises in the case is the question 
of interest. There is no dispute about this. The plaintiffs are 
entitled to the contract rate up to the date mentioned in the 
decree for payment, namely, the 10th April, 1924. The Sub- 
ordinate Judge allowed it up to the date of the decree and there- 
after at 3 per cent. per annum. The appellants will be allowed 
interest-at the contract rate up to 10th April, 1924 and on the 
consolidated amount from that date at 6 per cent. per annum 

- ap to the date of payment. 

The decree will be modified according to the second and 
third of the above findings. 

The appellants will pay the costs of the 2nd defendant, 
Govindammal. The appellants will be entitled to proportion- 
ate costs on the amounts in respect of which there is a dispute 
as to priority from the 5th and 6th (in whose place the 4th defend- 
ant has stepped in pending appeal) and from the 15th defendant 
respectively but as to 4#h defendant and Ex. V the appellants will 
be entitled to haff the costs. 


Jackson, J—I agree. 


The question of the alienees’ priority appears to me to be 
simply one of fact. They knew that their vendor had undertaken 
to pay off the mortgages, and they knew that their own sales were 
effected in pursuance of that undertaking. There is no ground 
for presuming that with that knowledge they ever intended to 
keep alive the mortgages which they paid up; and I should find, 
as a matter of fact, that the idea never crossed their minds. No 
doubt as observed in Gokaldas Gopaldas v. Puranmal Premsukh 
Das.** it may ordinarily be presumed that a man having a right 
to act in either of two ‘ways has acted according to his interest. 
But that presumption of fact is rebuttable as shown in Gownda- 
sami Tevan v. Dorasami Pillai" If the party who pays off 
the mortgage suffers by the presumption not being in his fayour, 
he has only himself to thank for not committing his intention to 


- - —e —y a 
5. (1910) I.L.R. 34 M 119° 20 M L.J. 380. 
13 (1909) 3 I.C. 936. Pi 
14 (1895) A.C. 11 œ 
15. (1884) L.R. 11 I.A. 126: I.L.R. 10 C 1035 PÉ). 
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paper- Although the intention to keep a mortgage alive need not 
be formally expressed in India, nevertheless such formal expres- 
sion by way of deed would save parties considgrable confusion, 
litigation and expense. i 

N.S.- Decree modified. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT:—MR. JUSTICE CURGENVEN. 


Subbayya Pillai .. Petiitoner* (Complainant) 
v- 
V. Sesha Aiyar and others .. Respondents (Accused). 


Criminal Procedure Code (V of 1898), S 239—Complemt against jive 
persons, chargiig four of thent wih an offence and the other with abel- 


ment of that offence—Order framing charge agaist! the offenders but dis-. 


charging the abettor as not being stdentified—Appluahon by complamant 
to revise the order of discharge—Graniing of the applicatton—Cross- 
examination of one proscoulion witness by the other accused meanwhtle—- 
Proper procedure tu be adoplot—loir! trial or sepuraic trial 

A complaint was filed against five persons charging the accused 2 to 5 
with an offence and the Ist accused with the abctment of that offence The 
Magistrate who tried the case discharged the Ist accused on the ground 
that he had not been identified and framed a charge against the remain- 
ing accused. The complainant then applied to the Sessions Judge to revise 
the order discharging the lst accused and the application was granted. 
Meanwhile, one prosecution witness had heen efurther cross-examined by 
accused 2 to 5 after the charge e 


Held, that though ordinarily the correct piuocedure was to try the 


-abettor with the pmmary offenders, in the present case the proper pro- 


cedure to be adopted was to try the lst accused separately and nol jomtly 
with accused 2 lo 5. 


Petition under Ss. 435 and 439 of the Code of Criminal 
Procedure, 1898, praying the High Court to revise the order of 
the Court of the Town Sub-Magistrate of Trichinopoly, dated 
Ist February, 1929 and made in C.C. No. 236 of 1927. 

K. 5. Jayarama Aiyar and S. Nagaraja Aiyar for petitioner. 

T. R. Venkatarama Sastriar dor K. S. Sankara Aiyar and 
M. S. Vaidyanatha Atyar for respondents. 

E. N. Ganapathi for The Public Présecutor on behalf of the 
Crowh. 

The Ccurt made the following 

*OrDER.—The petitioner is the complainant. He fled a com- 
plaint against five persons’ whjch was taken on file againgt accused 
2 to 5 as voluntarily causing grievous hurt ünder section 325, 








*CrR.G No 140 ofe 1929 21st August, 1929. 
(Cr.R P@No. 120 of 1929.) 
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Indian Penal Code, and against 1st accused, who is a pleader, as er a as 
abettor of that offence, under sections 325 and 114, Indian D. 
Sesha Alyar 


Penal Code. The Town Sub-Magistrate of Trichinopoly. who 
tried the case discharged the Ist accused on the ground that he ° 
had not been identified, and framed a charge against the re- 

* maining accused of the offence stated. The complainant then 
applied to the Sessions Judge of Trichinopoly to revise the 
order discharging the 1st accused and the application was granted, 
the learned Sessions Judge directing further inquiry which was ° 
to include affording several of the prosecution witnesses an 
opportunity of identifying the 1st accused. In Criminal Revi- 
sion Case No. 952 of 1928, Reilly, J., refused to interfere with 
this order. 

Meanwhile, as I have said, a charge had been framed against 

.*the other accused and the first prosecution witness had been 
further cross-examined after charge. The question then arises 
as to the correct procedure to be adopted,—whether, as the peti- 
tioner urges, the joint trial of all the accused could be resumed 
or whether the trial of the 1st accused must be conducted sepa- 
rately. The parties appear to have been canvassing this question 
before the local Courts, for I find an application by the 1st 
accused disposed of by the Sub-divisional Magistrate on 5th 
January, 1929, in which it is said that there can be no question 
of a joint trial, and another application by the complainant to 
the Sub-Magistrate insisting that a joint trial is necessitated 
by the circumstances. The Sub-Magistrate is, however, of a 
contrary opinion. I think that the views taken by these Courts 
are correct. 

No one disputes the general principle, to which Spencer, 
O.C.J., gave expression in Sogatmuthn Padayachi v. King- 
Emperor,’ that ordinarily the correct course is to try an abettor 
with the primary offender or offenders. Where no reason to 
the contrary appears, the enabling provisions of S. 239 of the 
Criminal Procedure Code should be availed of. In the present 
case, however, it is, I think, only necessary to consider what 
a joint trial would irfvolve to be satisfied that it cannot now be 
had compatibly with observing the rules of procedure. e 

Suppose, then, that the Ist accused is reinstated in the dock 
along with the remaining accused. The proceedings "against 
those accused, as I have said, have extended to the framing of ° 
a charge and t8 the further cross-examination of a witness 
after charge. One of two courses must then be pursued. Either 


a 
1. (1925) I.L.R, 50 M. 274, 8 
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that part of the proceedings against accused 2 to 5 which took 
place after the order discharging 1st accused was passed must 
be expunged so as to restore them to that point in the inquiry 
which has been reached in the case of the 1st accused, or inquiry 
must be conducted solely into the Ist accused’s case until it 
reaches the stage at which it stands against the other accused. ° 
For adopting the former alternative I can find no justification. 
It is not to be found in the order directing further inquiry against 
the Ist accused. Cancellation of the charge could only be 
justified on the ground that it had been improperly framed, and 
no such ground can be alleged. We are left then with the 
second alternative, and that presents even greater difficulties. 
Assuming that the inquiry is taken up against the lst accused 
at the point where it was dropped, the next step would be the 
examination of P.Ws. 6 to 9 touching their identification of the- . 
Ist accused, and their cross-examination upon this question. 
Their statements would be evidence against the 1st accused, but 
although what they said might bear upon the case against the 
others, it would not be evidence against them. The Court would 
have to distinguish in its mind between what was admissible 
against one of the accused and what was admissible 
against the others. It need ‘scarcely be said that such a position 
would’ be at variance with the principlessupon which a joint 
trial should be conducted. It would in effect be no joint trial 
at all, because while the inquiry preceding charge was being 
conducted against the lst accused, proceedings against the 
femainder would be at a standstill. ° 
I conclude then that the Sub-Magistrate is taking the only 

practicable course in deciding ‘to try the 1st accused separately. 
Since the statements of the prosecution witnesses already record- 
ed must be appropriated to one or other of the enquiries, and 
cannot, as to any part of them, be made to serve for both, this 
will involve a de "ovo inquiry into the case against the 1st 
accused. The Criminal Revision Petition is dismissed. 

N.S. — Petition dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT:—MR. Justice MaApHAvAN Nam AND MR. 
USTICE CORNISH. ` ; 
hangammal Ayiyar .. Petitioner* (Deft.) 
v 


poaa Krishnan (minor) and another .. Respondents (Plps.). 


v. 
°  Kiishnan. 
e 


Legal Pragtitioners Act (XVIII of 1879), S 28—Agreement between 
~*C.R,P, Mo. 1357 of 1927 











4th October, 1929, 
e 
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pleader and chent opposed to the section—Effect—Right of pleader for Thangammal 
remauneration—Indian Contract Act, S. 65. Ayiyar 


Tt. 
“Even though an agreement entered into by a pleader with his client Krishnan. 
respecting the pa$ment of his remuneration 1s opposed to the provisions e 
of S. 28 of the Legal Practitioners Act and as such void, the pleader is 
still entitled to recover remuneration from his client for the services 
+ rendered by him either ın full as under the agreement or a reasonable 
portion thereof under section 65 of the Indian Contract Act by way of 
compensation for the advantage which the client received under the 
agreement. 


Sybba Pillai v. Ramasaini Aiyar, (1903) I.L.R. 27 M 512 14 MLJ. d 
274 explained and commented upon 


Petition under section 25 of Act IX of 1887 praying the 
High Court to revise the judgment and decree of the Court of 
the Subordinate Judge of Tanjore in Small Cause Suit No. 293 
of 1926. 


=> B. Venkataraman for petitioner. 
S. Rangachartar for respondents. 
The Court delivered the following 


Juvcments. Madhavan Nair, J—The defendant is the Madhavan 
petitioner. This Civil Revision Petition arises out of a suit Nahng 
instituted by the lst plaintiff for the recovery of Rs. 500 as 
vakil’s fees due to him in respect of his appearance as pleader 
on behalf of the defendant’s deceased husband, the Zamindar 
of Nagaram, jn Surftmary Suit No. 559 of 1923 on the file of 
the Revenue Divisional Officer, Pattukotta. The 1st plaintiff 
died subsequent to the filing of the suit and his undivided sons 
were added as his legal representatives, plaintiffs 2 and 3. The 
case of the plaintiffs is that the Ist plaintiff, the deceased vakil 
Appasami Aiyar, appeared in the above suit for 28 hearings 
and the late Zamindar of Nagaram agreed to pay him at a certain 
rate per dient, and that, even if the Court thinks that the agree- 
ment is not valid, the sum claimed should be paid on the basis 
of quantum meruit The defendant pleaded that the contract 
set up by the plaintiffs is not true or valid, and that, even if 
the 1st plaintiff is entitled to any remuneration, the sum claimed 
was excessive. The {wo main issues in the case were: (1) whe- 
ther there was a specific contract as alleged in the plaint, and 
(2) whether the plaintiffs can claim compensation on the prin- 
ciple of quantum merit. On these issues the learned Subordy 
nate Judge found in favour of the plaintiffs ‘and gave ‘them a 
decreg for a sym of Rs. 390 acaording to the rate mentioned in 
the agreement. 

In this Civil Revision Petition the only point firged before 
us is that, having regard to section 28 of the LegaPractitioners l 
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Act, the agreement entered into between the petitioner’s husband 
and the 1st plaintiff i is not valid and binding and therefore the 
Ist plaintiff is not entitled to recover any sum as remtneration 
for his services. This argument is admittedly opposed to the 
decision in Subba Pillai vy Ramasamé Aiyar, which will be re- 
ferred to presently. -As the learned Chief Justice before whom 
the case came up for disposal doubted the correctness of that 
decision he has referred it to a Bench with the following note: 
“This case mnst be referred to a Bench Sitting as a single*Judge 
here I have no power io refuse to follow Subba Pulai vy Ramasami Atyar) 
although I take the liberty of saying that I think that it amounts to an 
absolute departure from the plain words of the scction of the Statute 


But that must be said, if it is to be said with effect, by a Bench and not 
by a single Judge ’’ 


Section 28 of the Legal Practitioners Act is in these terms: : 


“No agreement entered into by any pleader with any person 
retaining or employing him, icspecting the amount and manner of 
payment for the whole or any part of any past or future seiviecs, fees, 
charges or disbursements, in respect of business done or to he done hy such 
pleader shall be valid, unless it ig made in wriling signed Ly such person, 
and is, within fifteen days from the day on which it 1s executed filed in 
the District Court or in some Court ın which some portion of the business 
in respect of which it has been executed has heen or is to he done’? 


It is argued that the contract in this case, being an oral 
one, contravenes the provisions of this seétion and is void and 
so the decree of the Lower Court should be set Aside. In sup- 
port of this argument reliance is placed on the decisions in 
Kumar Kamakshya Narayan Singh v. Kalyan Singh and Sarat 
Chunder Roy Chowdhry v. Chundra Kanta Roy, both of which 
support the petitioner’s contention; but the trend of the deci- 
sions of this Court is to the effect that, even if the agreement 
is opposed to the provisions of S. 28 of the Legal Practitioners 
Act and is invalid the pleader is still entitled to recover remu- 
neration for his services, either in full as under the agreement 
or a reasonable portion thereof. The leading decision on the 
question is the one in Subba Pillai v Ramasami Aiyar, which 
refers to Rama v. Kinji and Krishnaswami v. Kesava, two 
earlier decisions of this Court. In Rama v. Kunjit remunera- 
tion for services was decreed to a pleader in the absence of 
agreement under S.«70 of the Indian Contract Act. In 
Crishnaswami v.e Kasava" the plaintiff based his claim for fee 
on a promissory note which wgs not filed in Court in thgt suit 





al (1903) I L.R. 27 M. 512. 14 M.L.J. 274 
2 (1927) I.R. 6 Pats6l4 3. (1898) T.L.R. 25 C 805. 
4 (1886) I.R, 9 M 375, 5 (1890) T.1..R. 14 N 63, 


LVI] THE MADRAS LAW JOURNAL REPORTS. 759 
and it was held that, though the promissory note was invalid 
under S. 28 of the Legal Practitioners Act, as it was not filed in 
any Court within fifteen days of its execution as required by that 
section, “yet, the plaintiff was entitled to recover the amount 
to which he was found to be entitled for his labour. A similar 
view was taken in Analttayya v. Padmayya.° In Sundararaja 
diyangar v. Pattdathusami Thevar" and Narasimhachariar v. 
Sinnavan * this Court held that section 28 of the Act is no bar 
to a decree being passed for such reasonable remuneration as 
may “be found due on the principle of quantum meruit. The 
question has been discussed at some length with reference to 
the principle in Subba Pillai v. Ramasauu Atyart which 
was also a case where a claim for fees was made by a pleader 
based upon a promissory note which had not been filed in Court 
as required by S. 28 of the Legal Practitioners Act and was in 
consequence invalid. It was held in that case that, though the 
contract was void, the pleader was still entitled to recover the 
out-fees advanced by him. In holding so, the learned Judges 
stated that the Legal Practitioners Act does not enact that no 
claim by a pleader for professional services rendered or for re- 
covery of out-fees advanced shall be sustainable unless an agree- 
ment made in writing for the same has been entered into with the 
client and filed in Court, but only that an agreement, if any, 
in respect thergto, shall be void unless the same has been reduced 
to writing and filed in Court. This decision has been followed 
in Natesa Mooppan v. Ramachandra Atyar.’ The learned Judges 
in Subba,Pillat v. Ramasami Azyart scem to base their deci- 
sion on the policy of sections 28, 29 and 30 of the Legal Prac- 
titioners Act, corresponding to sections 4, 9 and 6 of the Eng- 
lish Attorney and Solicitors Act, 33 and 34 Vict. c. 28. The 
policy underlying those sections and their conclusion based upon 
that policy is thus stated by the learned Judges: 


“The policy of sertions 28, 29 and 30 of the Legal Practitioners Act, 
corresponding to sections 4, 9 an 6 of the Enghsh Attorney and Solicitors 
Act, 33 and 34 Vict c 28 18 that, whenever an agreement ıs cutered into 
between a pteader and his client respecting his remuneration or payment 
for out-fees, such agreement should be reduced to writing and not only 
so. but also filed in Court and that, when a suit is brought upon such 
agreement, the Court should have the power if, in its opinion, the agree- 
ment 1s not fair and reasonable to reduce the amount payable thereund 
or order it to be cancelled, and, in the latter case, ta award suds amodat 





1 (4903) I.L R 27 M 512 14 M.L J. 274. 

6 (1892) L.L.R 16 M 278:2 M.L.J 247. 

7. (1894) IL R. 17 M 306 8 (1896) T.L.R.e20 M. 365. 
9 (1914) 27 M.L.F. 728. $ 


1h. ogammal 
Ajiyar 


v. 
Kıishnan. 





e Madhavan 
Nail, J. 


Thangam mal 
Aylyar 


v. 
Knshnan. 





Madhavan è 
Nair, J. 
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e 

ouly as would have been decreed in the absence of any agreement between 
the pleader and his client S 30, however, provides that a pleader shall 
not be entitled to claim anything beyond the terms of such agreement, 
except. in respect of services, fees, charges or disbursementse expressly 
excepted from the agreement ? o 


It seems, thercfore, clear tha though an agreement entered into 
will be invalid unless reduced to wnting and filed in Court, yet the pleader : 
is not disentitled, in absence of any agreement, to claim reasonable remu- 
neration in respect of his professional services or the repayment of out- 
fees advanced by him ’’ 


It is argued that this view amounts to an absolute depar- 
ture from the plain words of section 28 of the Statute and that 
“if an oral agreement or a written agreement not filed 
in Court, being invalid under section 28 of the Legal Prac- 
titioners Act and therefore unenforceable, is void’? (vide 
section 2, clause (g) of the Indian Contract Act), as 
pointed out by their Lordships, then, the plaintiff is not entitled 
to any relief. I am not inclined to accept this contention in 
all its entirety, but I agree with it to this extent, that I am 
prepared to say, with due respect to the learned Judges, that 
the reasoning on which their conclusion is based does not appear 
to me to be sound. Having held that the suit contract was 
void, s.e., unenforceable owing to the provisions of S. 28 of 
the Act, the learned Judges held that the pleader was entitled 
to recover the amount mentioned in the agreement, apparently 
acting on the policy underlying sections 28 to 30 of the Act, 
which they thought justified them in dealing with the case as 
if it was one in which there was “an absence of an agreement,” 
i.e, in which no agreement was pleaded by the partjes. It is 
open to question whether the policy underlying sections 28 to 30 
of the Act is intended to enable the Court to deal with the cas: 
in this manner, when the agreement which is the basis of the 
suit is void under section 28. These sections refer specifically 
to “such agreements,” ṣe., agreements valid under section 28 
and provide that in enforcing such agreements Courts may 
modify or cancel them and that such agreements shall exclude 
further claims of the pleader, etc., I find it difficult to extract 
from these sections any policy of the Legislature which would 
justify the Court in ignoring the provisions of S. 28 when the 
plaintiff ‘relies on an “agreement’’ as the basis of his claim. 
Thus far, I agree with the contentions of the appellant; but 
having fegard to the uniform course of decisions in this Court, 
I think it must be held that it gs too late to give effect tọ the 
arguments now urged; and to decline to give the plaintiffs any 
relief in respect of the Ist plaintiff's claim especially so; as I 
am prepared'¥o hold that, though the contract is void, the 
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respondent in Subba Pillai v. Ramasams Atyar' is entitled to 
succeed having regard to the provisions of S. 65 of the Indian 
Contract Act which deals with the obligation of a person to 
restore any advantage received by him under an agreement 
which is “discovered to be void” or to make compensation for 
it. The section runs as follows: 


“When an agreement is discovered to be void . . . . any person 
who has received any advantage under such agreement or contract 1s bound 
to restore it, or to make compensation for it, to the person from whom he 
received it ’’ - 


The expression “discovered to be void” in this section has 
caused some difficulty in its application. In Sibkisor Ghose v. 
Manik Chandra ™® Mr. Justice Mukerjee pointed out that an 
agreement which is opposed to S. 28 of the Legal Practitioners 
Act being ab initio void cannot be said to be an agreement dis- 
“covered to be void within the meaning of S. 65. Since then 
it has been held by the Privy Council that an agreement “dis- 
covered to be void” would include an agreement ab initio void. 
In Harnath Kuar v. Indar Bahadur Singh their Lordships 
held that an agreement “discovered to be void” within the mean- 
ing of this section is one discovered to be not enforceable by 
law, and, on the language of the section, would include an agree- 
ment that was void in that sense from its inception as distinct 
from a contract that®becomes void. This decision has been 
approved by the Privy Council in Annada Mokan Roy v. Gour 
Mohan Mullick," in which their Lordships held that the time 
at which an agreement is discovered to be void within the mean- 
ing of section 65 of the Indian Contract Act is in the absence 
of special circumstances the date of the agreement. In the 
case before us, the agreement in question was manifestly void 
from its inception as it contravened the provisions of S. 28 
of the Legal Practitioners Act, and as such an agreement can 
be described to be one discovered to be void within the mean- 
ing of 5. 65 of the Indian Contract Act as explained by the 
Privy Council the defendant’s husband was bound to make 
compensation to the Jst plaintiff for the advantage which he 
has received under the contract. It has not been argued before 
us that the sum awarded to the respondents by the Lowet Court 


is excessive or disproportionate to the services rendered by the, 


lst plaintiff. The decree awarding the plaintiff Rs. 300 can be 
thus justified under S. 65 of thegIndian Contract Act. 


1. (1903) I.L.R. 27 M. 512: 14 M.L.J. 274. 
10. (1915) 21 C.L.J. 618. . 
11, (1922) L R. 50 T.A. 69. ILL.R. 45 A. 179. 44 M.L JẸ 489 (P.C). 
12. (1923) L.R. 50 I.A. 239: I.L.R. 50 C 929: 45 M.L.J- 617 (P.C). 


R—96 





Thang2mmal 
Aylyar 
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‘Thangammal ` I would uphold the decision of the Lower Court and dismi 
Ayar this Civil Revision Petition with costs. ae 
Krishnan. Cornish, J—I agree. The agreement made between the 





Cornish, J.  pleader and his client as to the pleader’s remuneration was a 
verbal agreement, and, therefore, a compliance with the require- 
ments of S. 28, Legal Practitioners Act, was impossible. That, 
however, according to the construction put upon the section by 
the rulings of this Court (see Rama v. Kunji, Krishnaswami 

. v. Kesava,’ Anantayya v. Padmayya’ and Subba Pillai v. Rama- 
Sams Atyar’) does not preclude the pleader from recovering 
the amount which he could properly claim for work done and 
disbursements made by him on behalf of the client in pursuance 
of the agreement. The abovementioned decisions make no dis- 
tinction between a verbal agreement, which is incapable of being 
filed in accordance with the requirements of S. 28, and an agree? - 
ment in writing which is invalid because it has not been filed. 
The view taken by this Court is that the purpose of S. 28 is to 
give the Court a control over agreements between pleaders and 
their clients with respect to fees and costs, and is not intended to 
make the right of the pleader to recover his fees, etc., conditional 
upon the agreement fulfilling the requirements of the section. 
A sanction for this view is to be found in S. 29, which enables 
the Court to order an agreement, otherwise in order “to be can- 
celled if the agreement is not proved to be fair %and reasonable, 
and the costs, fees, charges and disbursements in respect of the 
business done to be ascertained in the same manner as if no such 
agreement had been made.” The Calcutta, Allahabad and Patna 
High Courts have placed a stricter interpretation upon S. 28, 
holding that the object of the section would be defeated by 
allowing exceptions to its requirements. But even assuming 
the stricter interpretation to be preferable it is certainly too late 
now to resist the current of authority of this Court. 

There is no doubt that the relations of the parties are con- 
tractual notwithstanding that the agreement is invalid by virtue 
of S. 28. In the cases where the question has arisen, although 
it has been recognised that the pleader fs entitled to recover, 
the pracise footing upon which he can do so has been left in 
some uncertainty. In Rama v. Kunji* it seems to have been 
konsidgeed by the Court that the suit by the pleader being for 

e work and labour done, might lie under S. 70, Indian Contract 
Act. The question was furth®r considered in Sibkisor Chose v. 

el. (1903) I.L.R. 27 M 512. 14 M.L.J 274 


4. (1886)gI LR. 9 M 0375, 5. (1890) ILR 14 M. 63. 
| 6 (1892) ILR. 16 M 278: 2 ML J. 247 
e 
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Manik Chandra * and it was there pointed out that S. 70 could 
» nat apply to a claim based on contract. The learned Judges in 
that’ caser expressed the further opinion that S. 65, Contract 
Act, would be unavailing in aid of a claim arising out of an 
agreement void by section 28 of the Legal Practitioners Act, 
‘for the reason that the agreement being void ab initio could 
not be aptly described as an agreement which has been discover- 
ed to be, or has become void. All doubt upon this point has, 
however, been resolved by the ruling of the Judicial Committee 
in Harnath Kuar v. Indar Bahadur Singh,” where their Lord- 
ships laid down that an agreement discovered to be void is one 
discovered to be not enforceable by law, and on the language 
of S. 65 would include an agreement that was void in that sense 
from its inception as distinct from a contract that became void. 
. And in Annada Mohan Roy v. Gour Mohan Mullick™ their 
Lordships emphasise this principle that an agreement is dis- 
covered to be void from the date of the agreement. The claim 


of the plaintiff-respondent before us was, therefore, clearly. 


maintainable. 
N.S. ; Petition dismissed. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :-@-MR. ° Justice WALLER AND Mp, Justice 
CORNISH. 


T. M. A. Nathan .. Petitioner* (Accused). 


Criminal Procedure Code (V of 1898), Ss. 265 and 537—Court of Bench 
of Magistrates—Kadgment—Necessity of all the members of the Bench to 
sıgu—Omission by some of the members to sign—If amounts 
to an tlegality—Register embodying sentence signed by all the members but 
jndgment not signed by some of them—Effect—Mere irregularity or illegality 
—S. 526 (8)—If mandatory—A pplication for adjournment for the purpose of 
moving the High Court for transfer—Refusal to grant on the ground of: 


tts beug snode after the beginning of the iced sae vittes the 


whole proceedings. 


A judgment of a Court of Bench of Magistrates must be signed by 
all the members who constitute the Bench 


Ramakottiah v. Subba Rao, (1928) 55 M.L.J. 576 not followed. 

But the omission by some of the members of the Bench to sign the 
judgment is not necessarily an illegality which vitiates ‘the trial. ° 

Where all the members constituting the Bench of ‘Magistrates signed 


the Tegister in which the sentence was embodied but some, of them eomitted € 


to sign the judgment, x 


*Cr.eRey Casee No. 181 of 1929. ® | 6th September, 1929. 
(Cr. R. P. No. 154 of 1929). i 
10. (1915) 21 CLJ. 618. z 
11 (1922) L.R. 50 I.A. 69: ILR 45 A. 1700 44 MLJ. (P.C). 
12 (1923) L R. 50 I A. 239: I.L.R. 50 C. 929: 45 M.L.J.®17 (P.C.). 
e 








Nathan 


in re. 
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Held, that the omission should be treated only as an irregularity which 
occasioned no failure of justice and, therefore, the trial and conviction 
were not illegal. 


Section 526 (8) of the Criminal Procedure Code is absoluftly iper 
tive in its terms and consequently an order of the Trial Cort that an 
adjournment applied for by the accused for the purpose of moving the 
High Court for a transfer is not granted as it has been made after the 
trial had begun vitiates the whole proceedings. , 

_ Petition under Ss. 435 and 439 of the Code of Criminal 
Procedure, 1898, praying the High Court to revise the judg- 
ment of the Court of the Bench of Magistrates, Ootacamund, 
dated 18th October, 1928, in Summary Trial No. 610 of 1928. 


V. L. Ethraj for petitioner. 
The Public Prosecutor for the Crown. 
The Court made the following 


OrpER.—The petitioner has been convicted by a Bench of - 
Magistrates. He comes up in revision on the ground that the 
judgment convicting him is illegal, as it has been signed only by 
the Chairman of the Bench. We think that it is a perfectly good 
ground of objection. Section 265 of the Code of Criminal Pro- 
cedure is divided into three sub-sections. The first provides 
that records and judgments shall be written by the presiding 
officer in English or in the language of the Court or in his 
mother tongue. The second prescribes shat, if authorised by 
the Local Government, a Bench may employ a Merk to prepare 
the record or judgment, which shall be signed by each member 
of the Bench present and taking part in the proceedings. The 
third directs that, if no such authority has been giten, the re- 
cord—which, presumably, includes the judgment—shall be pre- 
pared by a member of the Bench and signed “as aforesaid” and 
shall then be “the proper record.” The first sub-section says 
nothing about signing the record or judgment, but deals merely 
with the language in which they shall be written. The intention, 
we think, is that, by whomsoever the judgment and record may 
have been written, they shall be sighed by all the members pre- 
sent. We have been referred to a decision contra by Devadoss, 
J. i in Ramakottiah v. Subba Rao, which ‘is based on the word- 
ing of S. 367 of the Code of Criminal Procedure. With great 
espect, we do not consider that that section affords any assist- 
ance im the constriction of S. 265. The words “presiding 
officer of the Court” are no more than a compendious descrip- 
tion of all classes of judicial officers, Magistrates and Judges 
who have to pronounce judgments. 








— — eo 
i 1. (1928) 55 M.L-J. 576 
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The Public Prosecutor invites our attention to S. 537 of 
the Code of Criminal Procedure and argues that the omission 
shduld be treated as an irregularity, which has occasioned no 
miscarritge of justice. It has been held that the failure to 
comply with a mandatory provision of the Code is not neces- 
- sarily an illegality. In this case, all the members of the Bench 
signed the register in which the sentence was embodied. They 
obviously agreed in the judgment and we do not think that their 
omission to comply with the technical requirement of the law as 
to the signing of it was anything more than irregularity, which 
occasioned no failure of justice. 

There is, however, a further and fatal objection. It is 
founded on that disastrous provision of law, sub-section (8) of 
S. 526 of the Code of Criminal Procedure which is absolutely 


- ‘imperative in its terms. The petitioner in the course of the 


trial applied for an adjournment for the purpose of moving 
the High Court for a transfer but the Bench rejected the appli- 
cation on the ground that it had been made after the trial had 
begun. That was, of course, no ground at all. Such an appli- 
cation can be made in the course of a trial and must, unfortu- 
nately, be granted. To refuse it, contrary to the terms of the 
section, is to deny the applicant an absolute right conferred on 
him by the statute and vitiates the whole proccedings. 


We set aside the conviction, but, as the case arises out of 
a family dispute, do not order a retrial. 


N.S. o Petition allowed. 





PRIVY COUNCIL. 


[On appeal from the High Court of Judicature at Allahabad. ] 


PRESENT :—Lorp Carson, Lorn DARLING, SR LANCELOT 
SANDERSON, SIR GEORGE "LOWNDES AND Sir Brnop MITTER. 


James R. R. Skinner ..  Appellanr® 


v. 
Robert Hercules Skinner and others © "|. Respondents. 


Registration Act (XVI of 1908), Ss 17, 49--Sale-deed—Agreement fêr 
sale—Test—Deed—Consiretction—Vendor and vendee—Deed unregistered by 
formet, in favour of latter creating gnierest in inmmoveable property and 
providing as an integral part of transfer for execution of registered sale- 
deed—Swt for specific performance on foot of—Matuiatnability of 








*P, C. Appeal No. 97 of 1928. Igh July, 1929. 
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š = 
—Admissibiliiy of unregistered deed in evidence in—S 47 of Registration 
Aci—Stope and effect of. 

An unregistered deed executed by a vendor in favour of 2 vendee, 
in addition to creating an interest in the immoveable property ‘concerned, 
provided as one of its terms, and therefore ag an integral part of the 
transfer, that the vendor should, if the vendee so required, execute a 
registered sale-deed. 

Held, that to allow the vendee to sue for specific performance of that 
agreement, putting the deed in evidence in proof of it, would clearly be 
within the prohibition of S. 49 of the Registration Act. 

An agreement for the sale of immoveable property is a transaction 
affecting’? the property within the meaning of the section, inasmifth as, 
if carried out, ıt will bring about a change of ownership. The intention 
of the Act is shown by the provision of S. 17 (2) (v), which exempis from 
registration, and therefore frees from the restriction of S. 49, a document 
which does not itself create an interest in immoveable property, but merely 
creates a right to obtain another document which will do so. In the face 
of this provision, to allow a document which does itself create such an 
interest to be used ag the foundation of a suit for specific performance 
appears to be little more than an evasion of the Act 


Held, agreeing with the Sub-Judge, and differing from the High Court, 


` that the document of the , 18th June, 1918 (the terms of which are fully 


set out in their Lordships’ judgment), was a sale-deed requiring registra- 
tion under S. 17 of the Registration Act, and not a mere agreement for 
sale, 


The language employed is perbaps not that of a trained draftsman, 
but the document clearly purports to transfer the executant’s interest 
in the immoveable properties which he had inherited from his brother, 
particulars of which are set out in the schedule. 


Appeal from a decision of the High “Courtgof Judicature 
at Allahabad. 


De Gruyther, K.C. and Brown for appellant. 
Dunne, K.C. and Rakes for respondents, ° 


16th July, 1929. Their Lordships’ judgment was delivered 
by f 


Sm Grogce Lownpzs.—One Richard Skinner died in 1913 
intestate, and his estate, which included immoveable properties 
of considerable value, devolved upon his brother George Skinner 
and his sister Alice Skinner in equab shares. Richard Skinner 
was at the time of his death indebted to the Delhi and London 
Bank, ‘and administration of his estate “was granted to a 
Mr. Angelo, the Bank’s manager. On the 18th June, 1918, while 
the éstate was still under administration, George Skinner exe- 
cyted in, favour of “Robert Hercules Skinner, the first respond- 
ent in fhis appeaf, a document in the following terms:— 


e F e e 
[The first sentence is torn out.) 


“This day between Mr. (torn out) at present at Meerut of the one 
part, hereinafter called the first party, and Mr. R H. Skinner of Hansi 
of the second mrt hereinafter called the second party. 
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“Wheteas Mr. G. C. E- Skinner, the said first party (paper torn), P.C. 
heir to the estate of his late brother, Mr. R. R Skinner, and the said first he's, 
parfy, therefore, as heir has a (paper torn) in the property allotted to the Skinner 


late Mr. R R Skmmer by the decree of the District Judge, Delhi, of August, Š Sie 

1888, partitioning the jomt Skinner estate; and in all the property he DEE 

subsequently acquıred. And that whereas my brother R. R. Slanner died Sir George 
. in about August, 1913, and that since his death there has been constant Lowndes, 

trouble and long, expensive and ruinous litigations and family disagree- 

ment, etc, owing to which vendor has not been able to get possession up 

to date, nor gets any benefit from it whatsoever. 

‘That whereas now Mr. R. H. Skinner of the second part, hereafter r 

called the vendee, has agreed to purchase all these properties left me by 
my said late brother, Mr. R. R. Slanner. 


‘Therefore I, G. C. E. Skinner of the first part, hereafter called the 
vendor, with my free will, wishes and consent do hereby sell all my share, 
I have inherited from my late brother, Mr. R. R. Skinner, to Mr. R. H 
Skinner for Rs. 50,000, to keep the property in the family and for all 

awhat the vendee has done for me, ıt is therefore mutually agreed as 
follows :— 


“(1) That the vendee, Mr. R H. Slanner, do pay to the said vendor, 
Mr. G. C. Skinner, Rs. 1,000 as earnest money by cheque. 


(2) That as all this property is in the hand of Mr. Angelo, the 
administrator of the estate of my late brother, Mr. R. R. Skinner, the 
vendor will do his best to get the vendee full possession. 


“(3) Should for any reason the vendor fail or do not satisfy the 
vendee, ın this case the vendee has my free consent to take any action he 
considers proper and necessary to get full possession, and mutation of 
names done in the said gendee’s favour. 


“(4) Fro the date of agreement all expenses for litigation now 
pending which, if the vendor chooses to hand over to the vendee or that 
may hereafter be filed by the vendee in the above matter, will be borne by 
the vendee. 


& 

“(5) That the cases now pending and all matters with reference to 
these properties, the said vendor shall give a correct and complete list of all 
cases, also a list of all papers and books, etc., ın the possession of the said 
vendor to the said vendee and take a receipt for any reason, the vendor 
fail, the vendor will be responsible for loss, etc, arid not the vendee, 


“*(6) In addition to the price stated above the said vendee will have 
to pay the Delhi and London Bank, Delhi, vendor, share of the debt left 
by the late Mr. R. R. Skinner, but the said vendor will pay all debts the 
said vendor may have contracted on this said property after the death of 
the late Mr. R. R. Skinner and release it for the vendee. 


(7) That the vendor declares that he is the sole heir to this said 
property, but should other heirs be established . . . . by order of 
any Court the vendor is not responsible. s 


“(8) The said vendor confirms this to be a complete and conclusivo 
sale binding on the said vendor and on all his heirs, or assignseetc, in 
favour of the sad vendee . . . . and if the vendee should ever con- 6 
sider negessary to ,execute a registeredpsale-deed . . . . vendor or his 
heirs, assigns, etc, will always be ready to execute and register the same 
at the expenses of the vendee. . 


‘€(9) In virtue of this sale and agreement if the véidee considers 
necessary the vendor will always be ready to execute and register a power- ° 
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of-attorney or give the vendee any other document or help the vendee 
may demand. 


“ (10) The balance of Rs 49,000 will be paid by jhe verflee to the 
vendor the very year the vendee gets full legal possession of aff the pro- 
perties and the mutation of names all affected in the name of the vendee 


(11) Should the vendee not be able to get mutation of names done. 
in his name and get full and complete possession during the lifetume of 
the vendor, the vendor in such case directs the vendee or his heir, 
Mr. J. A. R. Skinner, to pay the palance due to the heirs of the vendor. 


‘“‘ (12) The schedule of the properties sold is hereunto annexed as 
noted below :— 


‘‘(a) All the properties noted in the decree of the District Judge, 
Delhi, August, 1888, partitioning the jomt Skinner estates. 
(Ingram v Orde and other.) 


(b) All the properties acquired by the late Mr. R. R. Skinner 
up to the ume of his death. Therefore we, the under- 
signed, further confirm and ratify this sale and agreemente , 
by our signatures.......... cece eee eee 


“ MEERUT, 18th June, 1918 


(Sd) Gzorce C. E. SKINNER, Vendor 
(Sd.) R. H. SKANNER, Vendee.’’ 


This document was not registered. 


George Skinner died intestate in December, 1919, and on 
the 11th February, 1921, the first respondgnt instituted the suit 
out of which this appeal arises. The only defendant to the suit 
as originally framed was Angelo, the administrator of Richard 
Skinner’s estate, and the principal prayer of the plaint was for 
specific performance of “the agreement of sale, datede18th June, 
1918”—the reference being to the document above set out—and 
for possession of the property. At is obvious that Angelo did 
not represent George Skinner’s estate, and it is admitted that 
in this respect the suit was defective, but various parties were 
subsequently added, including Alice Skinner, whose right to a 
half-share in Richard Skinner’s estate was disputed in the Court 
of first instance, and Thomas Skinner, the third respondent, 
who was appointed administrator ad litem of George Skinner. 
Major Stanley Skinner was also substitutetl for Angelo as admi- 
nistratar of Richard Skinner, and on the death of Alice Skinner, 
pending the proceedings in India, James Skinner, the present 
tappellgnt, was brought on the record as her executor. 

Various matters were debated in the course of the pro- 
ceedings in India, with which their Lordship? have not been 
asked to deal, but the principal issue in the case, and that upon 
which the dgtermination of this appeal depends, was whether 
the document of the 18th June, 1918, wag agmissible in 
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evidence. This in the argument before the Board has resolved 
itself into two questions, viz., (1) whether the document comes 
within the provisions of section 17 of the Indian Registration 
Act (XVI of 1968) and so required registration; and 
(2) whether, if registration was necessary, it could form the 


- basis of a suit for specific performance notwithstanding the 


provisions of section 49. 


On the first question the Subordinate Judge by whom the 
suit was tried was of opinion that the document was a sale-deed 
requiring registration under section 17, and that, being unregis- 
tered, it was not admissible in evidence, and he accordingly 
dismissed the suit. The High Court, on appeal, differed from 
this conclusion. The learned Judges held that the document 
ought to be “treated as being an agreement for sale rather than 
as a sale-deed,’’ and that, therefore, registration was not neces- 
sary, and they made a decree for specific performance in res- 
pect of George Skinner’s moiety of the property upon certain 
terms. Against this decree the executor of Alice Skinner has 
appealed to His Majesty in Council. 

In the course of the arguments the document of the 18th 
June, 1918, has been discussed with great minuteness, but their 
Lordships have no doubt that the view taken of it by the Sub- 
ordinaté Judge waseright. The language employed is perhaps 
not that of a@rained draftsman, but it clearly purports to trans- 
fer George Skinner’s interest in the immoveable properties which 
he had inherited from Richard Skinner, particulars of which are 
set out inthe schedule, and it accordingly comes within the terms 
of section’ 17 of the Act and required registration. 

The second question is perhaps a more difficult one, though 
the difficulty arises rather from the divergent views to be found 
in the Indian case-law on the subject than from the interpretation 
of section 49 of the Registration Act. It is unfortunate that 
this aspect of the case was not submitted to the Indian Courts, 
and their Lordships have therefore not had the assistance of the 
High Court in discussing the numerous decisions which have 
been referred to before them. 

Their Lordships, however, think that the meaning ‘of s. 49 
is clear. The section runs as follows :— 

“49 No document required by section 17 to ebe registerad shall? 

(a) affect any immovable property comprised therein; or 
(b) coffer any power to Ae or - 
(c) be received as evidence of any transaction affecung iach 

property or conferring such paver, P 
unless it has been registered.’’, : r 


R—97 


a 


P. C. 





Skinner 
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Skinner. 


Sir George 
Lon nde. 





P.C: 





Skinner 
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Skinner, 





Sir Gecrge 
Lowndos, 
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If an instrument which comes within section 17 as purport- 
ing to create by transfer an interest in immoveable property is 
not registered, it cannot be used in any legal proceedings *to 
bring about indirectly the effect which it would have’ had if 
registered. It is not to “affect” the property, and it is not to 
be received as evidence of any transaction “affecting” the 
property. 

In the present case the document under consideration, in 
addition to creating an interest in the immovable property con- 
cerned, provides as one of the terms, and therefore as an integral 
part of the transfer, that the vendor should, if the vendee so re- 
quires, execute a registered sale-deed, and it is contended for the 
first respondent that, notwithstanding the non-registration, he 
can sue upon this agreement, putting the document in evidence as 
proof of it. Their Lordships are clearly of opinion that this is 
within the prohibition of the section. , They think that an agree- 
ment for the sale of immovable property is a transaction “affect- 
ing’’ the property within the meaning of the section, inasmuch 
as, if carried out, it will bring about a change of ownership. The 
intention of the Act is shown by the provision of S. 17 (2) (v), 
which exempts from registration, and therefore frees from the 
restriction of section 49, a document which does not itself create 
an interest in immovable property, but mereJy creates a right to 
obtain another document which will do so. In the face of this 
provision, to allow a document which does itself create such an 
interest to be used as the foundation of a suit for specific per- 
formance appears to their Lordships to be little more than an 
evasion of the Act. 

A number of cases from the Indian Reports have been 
referred to on either side in the argument before this Board, and 
it is clear that many of the decisions are irreconcilable. Their 
Lordships think, therefore, that no good purpose would be serv- 
ed by a detailed examination of them, but they have the satis- 
fact'on of knowing that the principle which has been enunciated 
above is in accordance with recent decisions in most of the High 
Courts. See Sanjib Chandra Sanyal v. Safttosh Kumar Lahiri, 
Satyanaxayana v. Chinna Venkatarao* and Ramling Parwa- 
layya v. Bhagwant Sambhuappa. v 


For the-reasons given their Lordships arè of opinion that the 
High Court was wrong in grantjng a decree for specific perform- 








=> 

1 (1921) ILR 49 C 507. 

T (1925) T&R. 49 M 302. HW MLJ 674, 
3. (1925) ILR. 50 B. 334. 
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ance, and that the first respondent’s suit should have been dis- 
migsed. They will therefore humbly advise His Majesty that 
this appgal should be allowed, that the decree of the High Court 
should be set aside, and that of the Trial Judge restored. The 


first respondent must pay the appellant’s costs both here and in 
*the High Court. ` 


Solicitors for appellant: Chapman, Walker & Shepherd. 
Solicitors for respondents: T. L. Wilson & Co. 


K.Ĵ.R. Appeal allowed, 





PRIVY COUNCIL. < 
*[On appeal from the High Court of Judicature at Allahabad. ] 


PRESENT:—Lorp ATKIN, SR Jonn WALLIS, SIR GEORGE 
LOWNDES AND Sir Binop MITTER. 


Mahant Basdeva Nand Gir .. Appellant* 
v. 
Mahant Shantanand Gir .. Respondent. 


Hirdu Law—Religius Endowment—Math- -Mahant of—Decd relating 
to Mahantship executed Effect of—Abdication by executant entirely from 
pusilion of Moign or dppuintment of deputy for a time —Reluiquishnent 
of office and of right to property merely or efeciwe transfer of rights to, 
and appointment of, another also—Test—Privy Council Appeal—New plea 
depending largely on facts—Permissibility—Deed—Effect of—Plea as to. 


G, the then properly appointed and duly installed Mahant of a Math, 
purported to appoint as Mahant one N Within a few months of his 
appointment, N, by a formal deed, purported to relinquish his office, and G 
took his place again as Mahant Shortly after, that is, in August of 1918, 
G, as Mahant, appointed one S as his successor In October of 1918, S$ 
executed a document which, after reciting that he (S) was not conversant 
with the customs and lad no insight into the management of the ilagas 
appertaining to the gadds, and that there might be ill consequences to the 
Math in consequence, and also that, on account of the affairs of the geddi, 
he could not prosecute his studies well, went on to say:— 


“It is also my intention that I should sever my connection with ıt 
and pass my days for some tune outstation and prosecute my studies 
Y 


and acquire the qualifications of a gaddi-nashin Mahant. Therefore I 


return to my gure G all the powers which I had acquired under the docu- 
ment mentioned above, dated the 3rd of August, 1918’’—that is, the docu- 
ment of appointment—‘‘for good management of the gaddı and the ilagaé 
appertaining thereto. My guru G shall have right (hag) to ex€rcise at 
present and also in future all the powers which he used to exercise before 
as Mah@nt goddi-rmshin I shall have fo objection till I acquire full literary 
qualifications and the qualifications to “make management and those of a 
faqir (ascetic) as required for the gaddi’’ e` 


(a OH 
tP G Appeal No. 75 of 1928, za June, 1929, 





P. C. 
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PC, . Held that, on the right construction of the deed of October, 1918, S 
Soe did not thereby abdicate entirely from the position of Mahant, but mercly 
Barera, appointed G to act as his deputy. ° 


S e 
v.. o Every phrase in the deed, if full effect be given to if seems ¢o indicate 
Shantanand that S desired to remain Mahant, that he was absenting himself for a time, 
Gu. and that he was for the time appointing a delegate to act for him in his 
duties during his absence. That intention seems to be made plain by all. 
the words, which seem to point to a mere temporary absence and to his 
intention to remain as Mahant. 


Semble: The deed by which N purported to relinquish his office was 

a cffective to transfer to G the Mahantship and the property, and N in exe- 

cuting it meant, before he resigned, to transfer the spiritual rigits and 
temporal rights to G, and effectively did so. 

Their Lordships, however, declined to allow the point as to the true 
effect of the deed executed by N to be raised for the first time before them 
on the ground that it would depend, or might depend, very largely upon 
questions of fact. - 

Appeal from a decision of the High Court of Judicature , 
at Allahabad. i 

Upjohn, K.C. and Dube for appellant. 

Dunne, K.C. and Hyam for respondent. 

28th June, 1929. Their Lordships’ judgment was delivered 

-by , 

Tod Atkin, Lorp ATKIN.—This appeal comes before the Board on. 
appeal from the High Court of Judicature of Allahabad. It 
is a suit which raised the question as to who was entitled to the 
Mahantship of the Math Baghambari at Allahabad, and the ques- 
tion arises in respect of transactions which commenced in the 
year 1917. At that time there is no question but that the 
Mahant properly appointed and duly installed was a man named 
Gyananand. In March, 1917, he purported to appoint as 
Mahant a man named Narayan, and on ‘November 21, 1917, by 
a formal deed Narayan purported to relinquish his office. He 
expressed his intention of retiring from the disciples and leading 
the life of an ordinary householder. As far as Gyananand is 
concerned and as far as the disciples of Narayan are concerned, 
the effect of that transaction was that Narayan disappeared and 
that Gyananand took his place again as Mahant. 

In, August of 1918, Gyananand, as Mahant, appointed as 
his successor the present plaintiff, one Shantanand, and no ques- 
ion iseraised but that, if Gyananand was Mahant at that time, 

° the appointment’ of Shantanand was an effective appointment 

But in October of 1918 Shantanand executed a document 
upon which this case appear to turn. There are two views 
possible in ‘respect of,it. One is that Shantanand expressed 

: his intentjomof withdrawing from Allahabad for a period suffi- 
r e e 
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cient to enable him to improve his education, increase his reli- 
gious knowledge, and become qualified to deal with the affairs of 
the Math, and that he appointed Gyananand to act as his deputy. 
The other view is that Shantanand abdicated entirely from the 
position of Mahant and either did or did not—it is not quite clear 

* on the contention—appoint Gyananand to be his successor. But 
in any case, if he had entirely withdrawn and abdicated, it has 
not been suggested that he was reappointed, and therefore he 
would have no title to sue as Mahant and his action would come 
to an end. 


In September of 1919, Gyananand, in the absence of Shanta- 
nand, who was still pursuing his studies abroad—that is to say, 
away from Allahabad—appointed the defendant Basdeva. But 
within a short time he seems to have been dissatisfied with 

` Basdeva and, im pursuance of a power which he appears to have 
reserved for himself in the deed under which he appointed Bas- 
deva, he cancelled the appointment and deposed Basdeva for 
misconduct. Nevertheless, Basdeva remained in possession, and 
it is against him that this action is brought. 


Counsel for Basdeva, feeling that he would have a difficulty, 
in view of the argument which he had to adduce to destroy the 
plaintiff’s title, in saying that Basdeva had got any better title, 
relies upon tbe weakness of the plaintiff's title rather than on 
the validity of any title of his own. 


The two points that have been raised before the Board are 
these: It is said, in the first place, that Narayan had been 
appointed, validly appointed, Mahant by Gyananand, and it is 
said that thereupon Gyananand’s functions to appoint anybody 
had ceased; he was funchis officio. It is said that Narayan, 
by the deed which he executed of the 21st November, 1917, 
merely relinquished his office and relinquished his right to the 
property, but did not in fact make any effective appointment of 
a Mahant. The consequence would appear to be, if that were true, 
that from that dateethere never has been a properly-appointed 
Mahant or anybody, in fact, entitled to the property of the 
Math—a very serious position and one which would require 
very careful consideration before a Court arrived at that cog 
clusion. But it is sufficient for their Lordships to say that that 
point edoes not. appear to be open to the defendant, the appel- 
lant. It was not made in the Court below; there is no issue 
directed in respect of it, and it seems, obvious that that is a 
point that would have to be raised and very @arefully con- 
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sidered, and would depend, or might depend, very largely upon 
questions of fact, upon the nature of the custom of the Math, 
and upon the conduct of the disciples Gyananand, Narayan, 
and everybody else after this supposed deed. There is no 
trace of its having been argued in the High Court of Allahabad 
either before the first Judges before whom the appeal came or ° 
before the learned Judges on the Letters Patent appeal, and it 
is not even raised in the appellant’s case. Their Lordships 
have no doubt whatever that in those circumstances this point 
is not one which is open to the defendant to raise before them. 
But, in saying so, lest it should be supposed they entertained 
any doubt as to the Mahantship and its property after Narayan 
had executed this deed, their Lordships think it proper to say 
that, on their view of the deed, as at present advised, they are 
of opinion that the deed was effective to transfer to Gyananande . 
the Mahantship and the property, -and that Narayan in executing 
it meant, before he resigned, to transfer the spiritual rights 
and the temporal rights to Gyananand, and effectively did so 
That is the proper construction of the deed. 

Leaving this contention aside, it is clear that when Shanta- 
nand was appointed, Gyananand was the Mahant, and Shanta- 
nand was therefore validly appointed. 

The question that remains, therefore, i the construction of 
the document of the 9th October, 1918. Th®re have been 
different translations of that document ; but taking the official 
translation as put before the Board, which has been slightly 
amended by one of the learned Judges (and everybofy appears 
to be content to take the document with the amendments made 
by that learned Judge) it appears to their Lordships that the 
view taken of it by the learned Subordinate Judge and by the 
members of the High Court on the Letters Patent appeal is 
the correct view, and that the Chief Justice has expressed 
accurately the true reasons for arriving at the construction which 
he eventually adopted. On the evidence, the right view is 
that this document is a bona fide document. It expresses the 
teal intentions of the person who execfited it, Shantanand, 
the then Mahant. It recites that he is not conversant with 
the customs and had no insight into the management of the 
feaqas appertaining to the gaddi, and that there may be ill con- 
sequences to the Math in consequence. He says also that, on 
account of the affairs of the*gaddi, he cannot prosecute his 
studies well. The translation goes on to say:— 


“Jt is alo my intentjon that I should sever my connection with it 
and pass my dẹ®s for some time gutstation and prosecute my studies and 
oe o 
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acquire the qualifications of a gaddi-nashin. Mahant Therefore I retum 
lo my guru Swami Gyananand Ginji Mahara all the powers which I had 
acqyred under the document mentioned above, dated the 3rd of August, 
1918’’—tha& ıs, the document of appointment—‘‘for good management of 
the gaddi 4nd the tlagas appertaining thereto. My guns Swami Gyananand 
Girij: shall have right (haq) to exercise at present and also in future all 
the powers which he used to exercise before as Mahant gaddi-nashin. I 
shall have no objection till I acquire full literary qualifications and the 
qualifications to make management and those of a faqir (ascetic) as 
required for the gaddi.’’ 

It appears to their Lordships, when that document is read 
in light of the circumstances under which it was executed, that 
there can be no real doubt that the meaning to be put on the 
document is that adopted by the High Court. In other words, 
Shanta, having been appointed to this high office with all its 
advantages, spiritual and temporal, had no intention of laying 
<lown the office entirely. He was not retiring altogether with 
the expectation, which might well be founded or not, that if he 
were to return he might in the future be fortunate enough to 
be, by sornebody who was Mahant at that time, reappointed 
Mahant. On the contrary, every phrase in it, if full effect 
be given to it, seems to indicate that he desired to remain 
Mahant, that he was absenting himself for a time—an occur- 
rence which their Lordships understand is a common occurrence 
among Mahants—and that he was for the ‘time appointing a 
delegate to actefor him in his duties during his absence. That 
intention seems to be made plain by all the words, which seem 
to point to a mere temporary absence and to his intention to 
remain as »Mahant. 


For these reasons it appears to their Lordships that they 
have no reason to differ from the view taken by the Chief 
Justice and Mr. Justice Dalal, and that this appeal should be 
dismissed, and their Lordships will humbly advise His Majesty 
accordingly. The appellant must pay the costs of the appeal. 

Solicitors for appellant: T. L. Wilson & Co. 

Solicitors for respondent: Barrow, Rogers & Nevill. 


K.J.R. ° Appeal dismissed. 
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PRIVY COUNCIL. 


[On appeal from the High Court of Judicature at 
Fort William in Bengal] . ° 


PRESENT :—LorRpD TOMLIN, LORD SALVESEN AND SIR BINOD 


MITTER. 
Gnanendra Kumar Roy Chowdhury and 
others .. Appellants* 
V. 
S Prafulla Nath Thakur .. Respondent, - 
P.C. Zemiındary—Lands within ambit of—Zemindar’s lille to—Presumption 


of—Clawin adverse to—Onus of proof of—Privy Council appeai—Plami— 
Gnanendm Ambiguity w—Defence plea of—Matntainabisty—Ambiguity, +f any, re- 
Kumar Roy noved even before Trial Judge—No application by defendants to Courts 
Chowdhury below for opportunity to adduce further evidence on ground of origmal 

Us ambigtstty. 
ai i Plaintiff was the owner of a zemindary which included mouza C. De . 
He .sued for the recovery of possession of the suit lands which were 
situated within the said mouza. The defendants, who owned three 
howlas in the said mouza, claimed the suit lands as being within their 
howlas. 

‘Held that, as the plaintiff’s title as Zemindar was not questioned, and 
the suit lands were admittedly within the ambit of the zemindary, on 
failure of the defendants to prove that the suit lands were within their 
own howlas, the plaintiff was entitled to a decree. 

In a case ın which the defendants comp!ained before the Privy Council 
of the ambiguity in the plaint as to the title in which the plaintiff claimed 
the suit lands, it appeared that all doubt as toethe real meaning of the 
plaint was set at rest when the matter came before theeTrial Judge, that 
before him the real title in which the plamtiff claimed was raised, that 
from that time onward that aspect of the case was kept well to the front, 
but that the defendants never applied for an opportunity of calling further 
evidence on the ground that they had been originally omsled by the 
ambiguity in the plaint. : 

Held that it was too late for the defendants to rely upon any alleged 
ambiguity in the plaint in the appeal to the Privy Council 


Appeal from a decision of the High Court of Judicature 
at Fort William in Bengal. 
De Gruyther, K. C. and Parikh for appellants. ~ 
Dunne, K C. and Ratkés for respondent. 
4th June, 1929. The judgment of their Lordships was 
delivered by í 
Lord Tomlin. Lord TomLIN.—This is an appeal by the defendants in 
the suit against a decree dated the 9th July, 1925, of the High 
¿Court pf Judicature at Fort William in Bengal. 

The decree*of the High Court affirmed the decree dated 
the 8th March, 1923, of the District Judge of Rarisal, reversing 
(except in one minor respeet) a decree dated the 22nd Sep- 
tember, 1921, of the Subordinate Judge of Barisal. 


g *P. C Apbeal No 130 of 1927. 4th June, 1929. 
. e 
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As a result of the decisions of the District Judge and the P. C. 
High Court the plaintiff holds a decree for the recovery Of  Gnanendra 
possessidn from the defendants of certain alluvial -lands in T 
Mouza Chur Daiya, which is part of the plaintiff’s zemindari. aoe 

‘ : n Prafulla Nath 

By this appeal the defendants seek to have this decree Thakor. 

reversed and to have the plaintiff’s suit dismissed. 


The plaintiff raised a preliminary objection to the appeal 
based upon the allegation that the value of the subject-matter 
of tHe suit or of the appeal was less than Rs. 10,000, but their. 
Lordships are of opinion that this objection was not well 
founded, and that the appeal must be dealt with on its merits. 


The plaintiff and his predecessors-in-title have been, at all 
material times and the plaintiff now is entitled to a zemindari 
. ‘which includes Mouza Chur Daiya and the adjoining Mouza 
Daiya. 

In Mouza Chur Daiya there are four owas, of which, 
three, namely, Komar Ali, Asraf Ali and Ensan Bibi, belong 
to the defendants, who acquired them by auction purchase. 


The fourth Aowlak, namely, Ram Manikya Pal, was in 
the past acquired by auction purchase by the plaintiff or one of 
his predecessors-in-title and is now the property of the plaintiff. 

The plaftiff or one of his predecessors-in-title also 
acquired by auction purchase the taluk of Adinath Roy, and’ 
ihe same is now owned by the plaintiff. This talwk, according 
to the plfintiff’s case, comprised lands both in Mouza Daiya 
and in Mouza Chur Daiya, but the Subordinate Judge dnd 
the District Judge came to the conclusion that it had not; been 
proved that any part of the lands of the iałuk were situated 
within Mouza Chur Datya. 


For many years the northern part of Mouza Chur Datya 
(including the defendant’s  Powlas) has been submerged by the 
Maskata River, which bounded the mouza towards’ the north. 

Recently the lands in dispute, which are admittedly within 
the Mouza Chur Daiya, were reformed. They are not yet 
fit for cultivation. Upon their reformation these lands were 
taken possession of by the defendants. The plaintif on hig 
part laid claim to them, and on the 27th “May, 1919, with 
certaim other {ermal parties, filed a suit for recovery of posses- 
sion in the Court of the Subordimate Judge of Barisal. 

In his plaint the plaintiff stated hig title as Zamindar and 
alleged that his zemindari included the Monza on Daiya . 


R98 ` 


Lord Tomlir? 


P. C. 


Gnanendia 
Kumar Roy 
Chowdhury, 


v, 
Prafulla Nath 
Thakur. 





Gord Tomlin. 
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The plaintiff further alleged that no right could accrue to 
the defendants in respect of the disputed lands, that durjng 
the settlement measurement of 1903 the -entire land§ of the 
defendants’ /towlas were found intact, and that the disputed 
land was the klas land appertaining to the plaintiffs Taluk 
Adinath Roy included in their zemindari. 

The plaintiff then claimed by way of relief that a decree 
for -possession might: be passed in favour of the plaintiff upon 
establishment of his right to hold kkas possession of theeland 
in-stit’and that the defendants might be evicted therefrom. 

The defendants in their written statement denied that there 
was any taluk called Adinath Roy in Chur Daiya, and alleged 
that the disputed lands were reformations on the original sites 
of their Aowlas,- -- -> 

A Commissioner was appoifted to hold a local enquiry, 
and his report was made on the 24th June, 1921. He came to 
the-conclusion that there was no proof that the disputed land 
formed part of the Taluk Adinath Roy. He prepared a map 
upon which he showed the boundaries of the defendants 
Aiowlas as indicated in the Settlement Record of 1903, and he 
drew the conclusion that a small portion of the disputed lands 
marked A on his map, being the extreme south-west corner 
of stich lands, was part of the defendants’ las, and that 
except to this extent it could not be said that the disputed. lands 
were included in the defendants’ kowlas. me at 

The matter came to trial before the Subordinate Judge, 
and on the 22nd September, 1921, he dismissed the suit. The 
learned Subordinate Judge called attention to the contention of 
the plaintiff that he as Zamindar was the owner of the eritire 
mouza atid as such entitled to get possession of every bit of 
land save and except the Small quantity which might be found 
to-appertain to the defendants’ Aowlas. He did not, however, 
deal with this contention, but held that the plaintiff had not 
proved that the lands in dispute formed part of Taluk Adinath 
Roy and dismissed the suit. e. 

The plaintiff appealed, and in his grounds of appeal made 
it clear that he was claiming the lands in dispute in zemindari 
right aswell as in taluki right in respect of Taluk Adinath Roy. 

On the 8th March, 1923, the District Judge reversed the 
Subordinate Judge and decreed in the plaintiff’s favour refovery 
of possession of the lands in dispute, except the small portion 
marked A og the Commissioner’s map. This portion the 
plaintiff no, higer claimed. 2 
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- The District Judge held that it was not shown that the 
howlas of the defendants were nearly co-extensive with the 
total area of thg mouza, t.e., So as to include the lands in dispute 
other than the portion marked A on the Commissioner’s map, 
and that it was not conclusively shown, though it was probable, 
‘that lands of Taluk Adinath Roy were included in the mouza. 
He then pointed out that the plaintiff was Zamindar of the 
mouza, and, as far as the suit was concerned, was suing as such, 
and held that the burden of proof lay on the defendants to show 
that the disputed lands were within their Aozwdlas. 

The defendants appealed to the High Court, and op the 
9th July, 1925, the High Court delivered judgment dismissing 
the appeal. : 

R The defendants obtained leave to appeal to His Majesty in 
Council, and-appealed accordingly. $ 

Tt was but faintly contended before their Lordships’ Board 
that if the plaintiff was entitled to rely upon his title as Zamindar, 
the result of the suit, having regard to the findings of the Dis- 
trict Judge, could be other than it was before the High Court. 
The plaintiff's title as Zamindar is not questioned. The lands 
in dispute are admittedly within the ambit of the zemindari 
and the defendants have failed to prove (except in respect of 
the portion marked®A) that the lands are within their own 
hawlas. In their Lordships’ judgment, upon such a state of 
{acts the plaintiff must succeed. 

It hag, however, been urged by the defendants that the 
only case raised by the plaintiff in his plaint was one based 
upon his ownership of the taluk, and that therefore he is not 
entitled to succeed in his zemindari title if he has failed (as 
admittedly he has) to establish his taluki title. 


In their Lordships’ judgment, the plaint was intended to 
raise the case of zemindari title, as well as that of taluki title, 
and the point which was before each of the Courts below is open 
to the plaintiff hefore their Lordships’ Board. Even if, how- 
ever, the plaint be regarded as ambiguous, all doubt as to its 
meaning was set at rest when the matter came before the Sub- 
ordinate Judge. Before him the case of zemindari title was 
raised, and from that time onward that aspect of the egse wa 
kept well to the front. If the defendants were originally mis- 
led bythe langtage of the plain? and desired an opportunity of 
calling further evidence directed *to the case of zemindari title 
it was their duty to make their application at the éarliest possi- 
ble moment, No such application was in fact mad, and it may 
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well be because there was not available any material beyond 
that already before the Court. It is now too late, in their Lord- 
ships’ opinion, for the defendants to rely upon any alleged 
ambiguity in the plaint. 

In the result, therefore, their Lordships are of opinion that . 
the judgment of the High Court was right and that the appeal 
should be dismissed, and they will humbly advise His Majesty 
accordingly. 

The appellants must pay the costs of the appeal. + 

Solicitors for appellants: Downer & Johnson, 

Solicitors for respondent: W. W. Box & Co. 


K.J.R. Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS.’ 
PRESENT:—MR. JUSTICE RAMESAM. l 
A. V. Subba Rao i .. Petitioner.* 


Legal Practitioner—Fee cestificate—Adjustment of fee otherwise than 
by actual payment—Validity of certificate—Promissory note executed for 
fee—If amounts to payment of fee—Madras Cwil Rules of Practice, Ch. X 
—Riles relating te Legal Practitioners, R 30, Note (1) —Yaldity 

There may be cases in which the fee due to a valal may be adjusted 
otherwise than by actual payment of money. Sueh an adjustment, how- 
ever, should be something more than a mere agreement m pay When a 
promissory note, especially, a negotiable instrument, is given, it may be 
equivalent to payment. A certificate may not be dishonest even 1f no 
fec was received and it may be too strong an expression to descnbe such 
a certificate as a false certificate. ° 


It is doubtful if Note (t) to R. 30 of the Legal Practitioners’ Rules 
is strictlý correct 


Petition under section 115 of Act V of 1908 and section 107 
of the Government of India Act praying the High Court to 
revise the order. of the District Court of Ganjam, dated 17th 
January, 1929 and made in E A. No. 4 of 1929 (E.A. No. 113 
of 1928, in E.A. No. 38 of 1926, in E.P. No. 58 of 1925 on its 
file). i 

T. R. Venkatarama Sastri and B. W. Viswanatha Aiyar 
for petitioner. 

The Advocate-General amicus curiae. 
$ The Court made the following ~ 

OrDer.—There may be cgses in which the fee due to a 
vakil may be otherwise adjusged, by which I mean an adjust- 
ment amounting to more than a mere agreement to pay, though 


eee eTa 
-*C.R P, Nẹ 899 of 1929, - 17th September, 1929, 
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no’ actual money has passed. In such cases the fee certificate 
cannot be said to be false. When a promissory note especially 
a negotiable instrument is given it may be equivalent to pay- 
ment and I doubt if Note (i#) to Rule 30 in Legal Practition- 
ers’ Rules is strictly correct. But, as a matter of policy, the 
‘abject of the rule seems to discourage the taking of promissory 
notes by Advocates. 


The cases abovementioned show that a certificate may not 
be really dishonest even if no fee was received. In such cases 
it may be too strong an expression to describe the certificates 

“as “false certificates.” 


In the present case, the Judge himself says “no personal 
criticism was intended.” I take this to be an expression of 
athe Judge’s opinion that the Advocate was an esteemable person 
and is incapable of improper conduct. The later remarks merely 
show that the Advocate might have been misled by the practice or 
otherwise.* f 


I do not think any order is necessary in the matter. 
N.S. No order passed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


e 
PRESENT :—MR. JUSTICE VENKATASUBBA RAO AND MR. 
Justice MADHAVAN NAR. 


Yagammat l ..  Petitioner* (PIF.) 


v. 
Arulayee Ammal and others .. Respondents (Defts.). 


Ctvil Procedure Code (V of 1908), S 151, O. 9 and O. 43, R. 1 (c)— 
Partition swit—Prelimmary decree—Order dismissing the sat for default 
of appearance subsequent to the preliminary decree—Validity—A ppeal— 
Moaintatnabikty. 

A partition suit is not liable to be dismissed for default after the passing 
of the preliminary decree. ° 


Lachmi Naram Marwar: y Balmakund Marwar, (1924) L R. 51 I.A. 
321 I.L.R. 4 Pat. 61 4? M.L.J. 441 (PC) relied on 


An order by the Trial Court dismissing a suit for default after the pass- 
ing of the preliminary decree cannot be treated as one made under the 
provisions of Order 9 of the Civil Procedure Code, and although the appli 
cation to restore the suit purports to have been madeeunder O. 9,°R. 9 of 
the Code, it is not in fact governed by the provisions of that Chapter at 
all but must be deemed to be an appli@ation made under section 151 of the 
Code and, therefore, no appeal lies uffder O 43, R 1 (c) of the Code 
against the order of the Court dismissing such an applicagion 


#C.R.P. No. 663 of 1926. 30h October, 1929, 
e e 








v. 
Arla 
Ammal. 
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Petition: under sections 115 and 151 of Act V of 1968 
praying the High Court to revise the order, dated 9th May, 1925, 
of the Court of the District Munsif of Ba i in OS. 
No. 744 of 1921. 

A.V. Narayattaswami Aiyar for petitioner. 


R. Narasimhachari and K. Muthuswami Chetty for res- ' 
pondents. 

The judgment of the Court was delivered by 

Venkatasubba Rao, J—The main question in the Civtl Re 
vision Petition is, is a suit liable to be dismissed for default after _ 
the passing of the preliminary decree? The plaintiff filed this 
suit for partition and in 1923 obtained a decree directing certain 
items to be partitioned. From this judgment, she filed an appeal 
and the Appellate Court varied the decree in her favour by direct-, 
ing partition of some additional items. When the case went back 
to the Trial Court, it fixed a date for the appearance of parties. 
Neither the plaintiff nor the defendant having appeared’ on the 
day fixed, the Court made an order on the 9th of May, 1925, d's- 
missing the suit for default. It is this order that is impeached in 
the revision petition before us. On the merits there can be no 
question that this order cannot be supported. As pointed out by 
the Privy Council 


“After a decree has once been made in a * suit, e suit čiínot be 
dismissed unless the decree is reversed on appeal. The parties have, on 
thè making of the decree, acquired rights or incurred liabilities which arc 
fixed, unless or until the decree is varied or set aside.’? (Lachin Narain 
Alarwari y Bakmakund Marwari‘). 


A similar view was taken by the Allahabad High Court i in an 
earlier case. See Masum-un-nissa v. Latifan? - 
~ But then a preliminary objection is raised that “this revi- 
sion petition does not lie. The argument may be thus stated. 
The plaintiff applied to the Lower Court for the restoration of 
the suit under O. 9, R. 9, Civil Procedure Code. That appli- 
cation was dismissed by an order, dated 16th March, 1926. The 
respondent contends that an appeal lies from the last mention- 
ed order under O. 43, R. 1 (c) and that the High Court ought 
not to ¢xercise its revisional powers when the party aggrieved 
has a remedy by way of appeal The answer is simple. The 
order dismiss’ ng the suit cannot be treated as one made under 
the provisions of O. 9, Civil Procedure Code That is the effect 
of the decision of the Privy C8uncil to which we have referred. 
It follows teorssatily that, ‘although the plaintiff's application to 


1 (1924) L.Rogh TA 321° T.L.R. 4 Pat 61:47 M L.J. 441 at 446 (P.C), 
2. (1910) I.L.R 32 A. 319, 
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restore the suit purports to have been made under O. 9, it is not 
in fact governed by the provisions of that chapter at all. It must 
be deem@l to be an application under S. 151 for the exercise of 
the Court's inherent powers. The preliminary objection thus 
fails. 


In the result, we allow the Civil Revision Petition and set 
aside the order of the Lower Court, dated the 9th May, 1925. 
The District Munsif will restore the case to his file and allow the 
“plaintiff to take further proceedings in the suit. 

In the circumstances, we direct each party fo bear his costs. 


N.S. Petition allowed. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT:—MR. JUSTICE VENKATASUBBA RAO AND MR. 
Justice MADHAVAN Narr. 


Kondalu Aiyar .. Appellant*® (Petnr. 
in C M P. No. 4152 of 1929 on 
the file of the High Cort). 

Letters Patent (Ma@ras), cl 15 as amended—Second appeal—Apph- 
cation for stay @f erccution of decree of Lower Appellate Court—Order 


of dismissal of application by a single Judge of High Couri—If one made 
in the exercise of appellate jurisdiction —A ppeal—Mastainabiltty- 


An ordes passed by a single Judge of the High Court dismissing an 
application for stay of cxecution of the decree of the Lower Appellate Court 
made in a pending second appcal is one made in the exercise of his “appellate 
jurisdiction’? within the meaning of the amended clause (15) of the 
Letters Patent and, consequently,.no appeal lies from such an order unless 
the Judge who has passed the order declares that the case is a At one for 
appeal. 

Appeal under clause (15) of the Letters Patent Soas the 
order of the Honourable Ms. Justice Jackson, dated 4th October, 
1929, and passed in C.M.P. No. 4152 of 1929, presented to the 
High Court for stay of execution of the decree of the District 
_ Court of Tinnevelly in A.S. No. 133 of 1929 (O.S. No. 160 
of 1927 on the file of the Court of the District Munsif of Tinne- 
velly) pending S.A. No. 928 of 1929 preferred therefțom td 
the High Court. 


K? V. Vetkatasubramania Aiyar and P. N. Appuswami 
zlıyar for appellant. 


3 r = 
"L.P A. No 03 of 1929 - 23rd October, 1929, 








Kondala 


Ayar, 
In re. 
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The Court delivered the following t 

JupcmMENT.—This is a Letters Patent Appeal from the jydg- 
ment of Mr. Justice Jackson and the question isydoes the appeal 
lie?’ There was a Second Appeal filed, and in that an appli- 
cation was made for stay of execution of the decree of the Lower 
Appellate Court. The application was dismissed by Mr. Justice’ 
Jackson and this is an appeal from his order. 

It is on account of the recent amendment of the Letters 
Patent that the present question arises. There was no ecerti- 
ficate granted by the learned Judge declaring that the case is a fit 
one-for appeal. Mr. Venkatasubramania Aiyar’s contention is’ ` 
this. The order in question is not a jydgment passed by the 
High Court in the exercise of its appellate jurisdiction. The 
very expression “Appellate Jurisdiction,” he contends, involves 
a scrutiny of a proceeding of an inferior Court. The order o 
the High Court refusing stay is not related to any order bf the 
Lower Court and has an independent existence. «Moreover, 
power to grant or refuse stay is conferred on the High Court 
by an express provision in the Civil Procedure Code. On these 
grounds, he maintains, that the order in question was not made 
by a Judge of the High Court in the exercise of his appellate 
jurisdiction. This contention involves a fallacy. A similar 
argument was advanced in Sadaka Muhamad v. H ayath Batcha 
Salib! with reference to an interlocutory order i in a Civil Revi- 
sion Petition., Kumaraswami Sastri and Wallace, JJ., made the 
following observation: 


“Tt is difficult to. see how there can be any application apart from 
the Civil Revision Petition filed in the, High Court as a party could non, 
without filing a Civil Revision Petton in the High Court, ask for stay of 
execution of the decree in the Lower Court ’’ 


These remarks apply to the present case. The application 
to the learned Judge could not have been made independent of, 
and apart from, the second appeal that was pending. We must, 
therefore, hold that it was the appellate jurisdiction of the High 
Court that was invoked and that the order was made in exercise 
of that jurisdiction. Sri Sri Sri Chandra Cludamant Raja 
Harischandra Jagdev v. Lokketio Patnaik, S.R. No. 12731 of 
1928 (decided by Ramesam and Thiruvenkatachariar, JJ.) is a 
Hirect sase on the point and supports our view. The appeal is 
dismissed. f 

N.S. = ctppeal distrissed. 


1. (1927) 54 M.L.J. 323. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


° PRESENT:—MR. JUSTICE VENKATASUBBA Rao AND MR. 
Justice MapHAvAN Narr. 
Varadaraja Perumal Koil, Melaviraraghava- : 
puram through its Honorary Superinten- 
dents (1) G. Ramabhadra Aiyar and 
(2) Ramier and another ..  Appelants* (Defts. ) 
v. 


V. Muniappa Pillai and others ~.. Respondents (PlUffs.). 


Contract Act (IX of 1872), S 74—Lease deed for term—Money paid 


as deposit by lessec under-—Depostt in legal sense of term if—Forfesture of * 
amount on breach of contract—Ltability for—Lease-deed—C onstructton—. 


Deposit ın legal sense of term—Requtsites.of—Forfeiture of deposit on 
breach of contract hy payer—Law as to. 

A lease deed, which bore date the 15th of April, 1920 and was for 
a term of seven years, provided that the sum of Rs. 3,210, the annual 
rent fixed, should be paid in two equal instalments before the 30th December 
and the 30th° June of each year, and that, in default of payment of rent, the 


lessor was to be at liberty to re-enter and take possession not only of the- 


land leased but also of any crops standing on it. The deed provided further 
that the lessee was entitled to interest on the sum of Rs. 2,676 paid as a 
deposit by Him at 6 per cent. per annum and that he might adjust that interest 
against the rent payable on the 30th June of each year. As regards the 
principal of the deposit amount, the deed provided that it was to be 


adjusted against the Tent payable for the last, that is-the seventh, year. 


of the lease. 


° 

The lessee made default in the payment of rent that fell d on the 
30th of June, 1921, and thereupon the lessor immediately enforced his right 
of re-entry, and took possession of the land with the standing crops 
thereon, © - 


+ 

On a question arising as to whether the lessee was entitled to the 
return of his deposit, legs the rent that became payable on the 30th June, 
1921, held, that the sum of Rs. 2,676 paid hy the lessee was not a deposit 
ın the legal sense of the term, that the principle of the decisions with refer- 
ence to a deposit in the legal sense of the term, vis, that, on repudiation of 
the contract by the payer, the amount should be forfeited to the payee, 
was inapplicable to the case, and that the lessee was entitled to the amount 
in question. — 


The sum of Rs 2,676 was “paid in part-payment of the rent and not 
also as secunty or guarantee for the performance of the contract. 


Nature of a deposit®* in the legal sense of the term and law as to 


forfeiture of a deposit in the legal sense of the term discussed. , 


Appeal against the order of the District Court of Tinne- 


velly, dated 17th August, 1926, in Appeal No. 196 of 1935, pre? 


ferred against. the order of the Cpurt of the Subordinate Judge 
of Tinnevelly, dated 11th Decemper, 1924, in O.S. No. 85 of 
1924. - 





FA.A.0. No. 36 of 1926, Sth July, 1929, 


R-9F? 


í 
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emr] K. V. Sesha Aiyangar for appellants. ` , 
eari _ T. S. Venkatesa Aiyar and K. Paasgbrapina Atyare for 
va 
param ©  Tespondents. e 
Mou The judgment of the Court was delivered by 
pilal. Venkatasubba Rao, J.—This appeal raises an importante 


* Vonkatambba question of law, relating to the right of a party in default, to 
Rao, J. the recovery of the deposit paid by him under a contract. The 
suit is filed by a lessee for the return of his deposit and the 
Trial Court rejected the claim holding that the amount became 
forfeited to'the lessor. The Lower Appellate Court took a. 
. different view and remanded the case for retrial’and disposal. 
‘The question is, was the order of remand rightly made? The 
Pistrict Judge’s decision remanding the suit is contained in the 
following passage of his judgment: °.. 
The landlord’s loss in re-letting was alleged and’ put in issue but 
not tried. I think that the landlord is entitled to have the question decid- 
- ed what damages he suffered by reason of plaintiff’s default and that he 1s 
cntitled to deduct from this deposit whatever amount is found due to him 
as damages.” 

>We have first’ to examine the terms of the lease deed. It 
bears the date the 15th of April, 1920. The period of the lease 
was fixed as sevei years and the lessee took possession. The 
lease Wag of agricultural land. The annugl rent was agreed to 
be Rs. 3,240, to be paid’ in two instalments, a m@ety before the 
30th December and the remaining half before the 30th’ June of 
each year.. Some further rent was to be paid in kind with which 
we are not concerned. The deed contains a proviséon for re- 
entry, it being stipulated that in default of payment of rent, the 
landlord is to be at liberty to re-enter and take possession not 
only of the land but also of any crops standing upon it. The 
lessee paid a deposit of Rs. 2,676. and the clauses that follow 
are very material. He is entitled to interest on that sum at 
6 per cent. per annum and may adjust that interest against the 
rent payable on the 30th June of each year. Then as regards 
the principal of the deposit amount, it was to be adjusted against 
the rent payable for the last, that is the seventh year of the lease. 
~. Fhe lessee made default in the payment of rent that fell 
due on the 30th June, 1921. The lessor made a demand for the 

> Sent which was not complied with. He immediately exercised 
s his right of re-entry and took possession of the land with the 
standing crops thereon. The Jessee made some*ineffectifal pro- 
test, not in regard to the re-entry but in respect of certain 
subsidiary matters. With that protest, we are not concerned in 


e * this appeal. ° 


be) 
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¢ The question to be decided is, is the lessee entitled to the 
return of his deposit, less the rent, that became payable on the 
30th June, 1921? We may observe that the claim is confined to 
this amount. Mr. Sesha Aiyangar, the learned Advocate for the 
appellant (the lessor) has drawn our attention to several Eng- 
lish and Indian decisions on the point. The first question that 
arises is, is the amount claimed in this suit a deposit in the 
legal sense? What is strictly known as a deposit must possess 
a twofold character. It must first be a part payment and next 
it must be of the nature of money “staked.” That a “deposit” 


- must possess these two distinctive marks is emphasised in the 


leading case on this subject, Howe v. Smith. This case has 
been referred to and followed in numerous Indian decisions 
including Natesa Aiyar v. Appavu Padayachi” The very.word 
“staked” is used in the judgment of Bowen, L.J., who observes: 

“‘In the present case we have in the first place, turning to the 
language of the instrument, a description of the manner in which the 
money is staked or deposited. It is a deposit, aud it is to be both a 
deposit aud in the nature of part payyment.’” ; 

The force of the word “staked” is brought out in the judg- 
ment of Fry, L.J., wherein it is stated: 5 

“Tt ig not merely a part payment, but is then also an earnest to bind 
the bargain so entered into, and creates by the fear of sts forfeiture a motive 
in the payer to perform? the rest of the contract.’’ 

A deposit then serves not merely as a part payment but 
there is a further characteristic which it possesses, namely, it is 
paid as a,“guarantee that the contract shall be performed,” in 
other words, as “a security for the completion of the purchase.” 
(See the judgments of Cotton, L.J. and Bowen, L.J.) This dual 
nature of what is known as deposit is most tersely referred to 
by Cotton, L.J., thus: ; 

“Tf the sale goes on, . . . . it goes in part payment of the pur- 
chase money for which it is deposited; but if on the default of the purchaser 
the contract goes off, that is to say, if he repudiates the contract, . .. à 
he can have no right to recovers the deposit-’’ 

The same idea is conveyed by the judgment of Fry, L.J. 
After stating that à deposit corresponds to “the earnest or 
arrha of our earlier writers’’ the learned Lord Justice g@ed on to 


say: 


¢ 


“The expression used in the present contract that the monoy s'pati 
‘as a deposit and in part payment of the purchase money,’ relates to the two 


alternafives, and @eclares that in the Ment of the purchaser making default 
e 





1. (1884) 27 Ch. Dg. "ah? 
2. (1913) I.L.R. 38 M. 178: 24 M.L J. 48 @&.B.) 


e e £ 
/ 


Varadagaja 
Perumal Koil, 
Melaviia- 
raghava- 

e mrmn 
v. 
Munlappa 
Pillai; 
Venkatasubb& 
Rao, J. 


í 
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the money is to be forfeited, and that ın the event of the purchase being 
completed the sum is to be taken in part payment.’’ 


This definition of the word “deposit” receives further sip- 


port from the judgment of Lord Dunedin in Sprague v. Booth. 
After referring with approval to Howe v. Smith the learned 
Lord observes: ~ 


‘If payment is made of the purchase money, it is to be credited to 
such- payment; if default is made in the payment of the money, then the 
deposit is forfeited ’’ 


We have now clearly shown that a sum paid under a con- 


tract cannot be called a deposit unless it fulfils these two require- . 


ments, This being then the nature and incidents of a deposit, 
can it be said that the money paid under the contract in question 
answers that description? In our opinion, the answer must be in 
the negative. In the first place there is a broad distinction 
between an executory contract of sale and an executed contract 
of lease. In the former case, a deposit amount is paid in order 
to create “by the fear of its forfeiture a motive in thé payer to 
perform the rest of the contract.” In the case of a lease partially 
performed, the matter stands on a different footing. This'very 
contract illustrates what we mean. The parties did not con- 
template either by express terms or by implication that the money 
was to be forfeited. The lease deed contgins express stipula- 
tions on the point. It says that the interest on the deposit was 
to- be adjusted against the moiety of the rent due on each 30th 
of June and the principal itself was to be deducted from the 
rent for the last year of the lease. There was not the remotest 
idea that the amount was ever to be forfeited. The sum was 
therefore paid in part payment of the rent, but not in addition 
as security or guarantee for the performance of the coritract. The 
second requisite is therefore wanting and we are not prepared 
1o hold that the sum in question can be treated as a deposit in 
law. 


The cases quoted by Mr. Sesha Aiyangar do not apply; for, 
in each of them the lease contains an express forfeiture clause: 
Orr v, Chitina Yegappa Chetty, Venkatichari v. Ramalinga 
Tevant and Thé President, Vellore Taluk Board v. Gopala- 
sami Naidu.* 


"Mf. Sesha Atiyangar contends that even in the absence of 
a- forfeiture clause the deposit gmount becomes liable to ke for- 








(1884), 27 Ch. D 89. 3 (1909) A.C. 576 
4 (1915) 15 M.L.J. 229 5 (1917) 7 L.W. 404, 
b 6. (1914) I.L.R. 38 M. 801 (F.B.). 
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fejted. He relies upon Howe v. Smith, the case already cited, 


Hall v. Burnell and Ex parte Barrell. In re Parnell. The 
law’ on the point may be thus shortly stated. In each case, we 
have to book to’ the document to see what was the bargain that 
was made. The parties may agree just as they please as to 
. what is to be done with the money deposited. In the absence 
of an express clause, the term most naturally to be implied, 
having regard to the nature and incidents of a deposit, is that òn 
repudiation of the contract by the payer, the amount shall be 
forfdited to the payee. (See Howe v. Smith,’ the judgment of 
_ Fry, L.J., at page 101.) 


In the present case we have held that the amount paid under 
the contract is not a deposit and the principle above stated 
does not therefore apply. 


There was some discussion whether on the facts the lessee's 
condiict amounts merely to a breach or constitutes a repudiation 
of the contract. In the view we have taken, it is unnecessary to 
deal with- this question. 

Tó avoid any misunderstanding, it remains to observe that 
the respondent’s learned Advocate confines his claim to the 
amount, the subject-matter of the appeal in the Lower Appel- 
late Court. a 


The appéal fails and is dismissed with costs. 
A.S.V. Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT: —MR. JUSTICE VENKATASUBBA RAO AND MR. 
Justice MADHAVAN Narr. 


C. Ahamad Haji ..  Appellane® (Deft.) 
z - 

Mayan and others , .. Respondents (PIffs.). 

Limitation Act (IX of 1908), S 19 Admission that properties were 
owned by another and demised on kanom to him—If implies that Phe kanom 
is subsisting—Swit for redemption of mortgage—Allegation that the original 
smortgage-deed is lost—Finding of Court upholding the fact of mortgages 
Necessity of plaintiff to prove the terms of the mortgage—Cil Procedure 
Code, Q 41, R. f-Sutt for redempypn of mortgage—Dismissal by Trial 





*C.M.A. No 431 of 1927 e 23rd July, 1929. 
1. (1884) 27 Ch. D. 89. 7 (1911) 2,Ch 551. 
8. (1875) 10 Ch. A. $12. i 


Varadaraja 
Perumal Heil, 


Ahamad Haji 
v 


Mayan. 


Venkatasnbba 
Rao, J. 


( 
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Cowri—Reversal of this decree and granting decree for redemption by Appel- 
late Court—Appeal by an ahenee of some of the items from the mortgaget— 
Allowing of this appeal and confirmation of the Trial Court decree—P ower 
of the Court to reverse the decree of the Lower Appellate Courh i fit favour 
of the ahenees of other stems who have not appealed. 


An admission by a person that the properties were owned by another 
and were demised to his family on kanom hecessarily implies that he. 
acknowledges that the kanom is subsisting at that date, in other words, that 
the kanom ıs liable to be redeemed. 

Dip Singh v. Girand Singh, (1903) I.L.R. 26 All. 313 relied on. 

The fact that the plaintiff in a suit for redemption of a mogtgage 
alleges that the original mortgage-deed is lost and the Court comes to the 
conclusion that there was in fact a mortgage in favour of the defendant ; 
does not relieve the plaintiff from the necessity of proving the terms of 
the mortgage set up by him. 

Where a suit for redemption of a mortgage was dismissed by the 
Trial Court but the Appellate Court reversed this decree and granted a 
decree for redemption and an alienee of some of the items comprised in the , 
mortgage from the mortgagee preferred an appeal against the decree for” 
redemption and the Court held in this appeal that the decision of the Trial 
Court that the mortgage was not proved was correct and should be con- 
firmed, ° 

Held, that it was open to the Court under O. 41, R. 4 of the Civil 
Procedure Code to reverse the decree for redemption granted by the Lower 
Appellate Court not only against the alienee who had actually preferred 
the appeal but also against the alienees of the other items who had not 
preferred the appeal. 

Appeal against the order of the Court of the Subordinate 

: ; e p 
Judge of South Malabar at Calicut in Appeal Nq 214 of 1927 
(A.S. No. 443 of 1926, District Court) preferred against the 
decree of the Court of the District Munsif of Parappanangady 


in O.S. No. 322 of 1924. ° 


K. Kuttikrishna Menon for appellant. 
P. Govinda Menon for respondents. 
The judgment of the Court was delivered by 


Venkatasubba Rao, J.—This is a suit for redemption ofa 
kanom alleged to have been made in 1856. Itis in its turn said 
to be ‘a renewal of kanoms of still earlier dates. The plaintiffs 
claim redemption having obtained a melcharth or second mort- 
gage from a Devaswom said to be the origigal owner of the pro- 
perties in question. Their case is that the Devaswom mortgaged 
thdse properties to a certain Naduvakat tarwad to secure 2,650 
fanams, and that the annual purapad is 15 paras of paddy. The 
defendants 1 to Sand 19 are members of the aforesaid tarwad 
and represent the original moregagee. The 6th ylefendant who 
is the appellant is in possessf#n of some items and claims an 
interest by virtue of gome deeds executed in his favour by 
certain membters of the same tarwad. 


| 
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¢ The plaintiffs seek to prove the mortgage by a copy (Éx. Ahamad Maj 


A), of the original kychit executed in their favour. Their case 
is, that the document was filed in a case and the records in that 
suit including the original kychit were destroyed during the 
Moplah rebellion. The District Munsif came to the conclusion 
* that the copy produced is a fabrication and on that ground 
dismissed the suit. 

He has, however, held that it has been proved that the 
Devaswom is the owner of the properties and that they were 
demised on kanom to the predecessor-in-interest of defendants 
' 1to5 and 19. In coming to this conclusion he acted upon two 
exhibits S and W of the years 1881 and 1893. In those 
deeds the executants, some members of the tarwad, admitted 
that the Devaswom was the owner and that the properties were 
` demised to their family on kanom. The District Munsif was 
justified, on these admissions, in finding that the plaintiffs 
Devaswom was at one time the owner of the property. But 
he observes that. these admissions by themselves cannot avail 
the plaintiffs, for it is their duty to show that a kanom answering 
to the mortgage alleged in the plaint was created, and, secondly, 
that it was subsisting on the date of the suit. Let us now take 
the second point first. Under section 19 of the Limitation Act, 
an atknowledgmen® to be effective must be made before the 
period of lirflitation has expired. True, but it is necessarily 
implied in the admission we have referred to, that the mort- 
gagee acknowledges that the mortgage was then subsisting; in 
other words, that it was liablé to be redeemed. This is the 
plain effect of the admissions and we are supported in this view 
by Dip Singh v. Gtrand Singh’ On this point, therefore, we do 
not agree with the District Munsif, but this does not dispose 
of the case. It is not sufficient for the plaintiffs to show that 
there is a subsisting mortgage. It is their duty to prove further 
the terms of that mortgage and the case with which they came 
to Court having been disbelieved by the District Munsif, we 
must hold that they have failed to prove the terms. 

An appeal was ‘taken to the Subordinate Judge and he has 
held that Ex. A has been satisfactorily proved. If fha ques- 
tion is one of fact, we should certainly refuse to disturb, hy 
finding, for our powers, though this is in form a Ciil, Mis- 
cellangous Appeal, are substantjally those of a Second Appel- 
late Court. In reversing the Munsif’s finding, the Subordinate 
Judge has given effect to a wrong presumption. What he says 
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1. (1903) I.L.R. 26 A. 313 at 316. $ 
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in effect is this: If you find that the plaintiffs have a title, “f 
it further appears that there was a mortgage in favour of fhe 
defendants, it is for the latter to disprove the teams oftthe con- 
tract as spoken to by the plaintiffs. In other words, the plain- 
tiffs have only to allege that the original instrument is lost and 


if the Court comes to the conclusion that there was a mortgage, ` 


the plaintiffs are relieved from the duty of affirmatively making 
out the terms of the contract, because it is said, the Court may 
presume that any contract which they set up is true. This ds, in 
our Opinion, quite a wrong presumption and the judgment of 
the Lower Court, vitiated by this error, cannot be supported. 

Applying this presumption, the Subordinate Judge first 
records a finding in these words: 


“Tt appears to me that there 18 not sufficient evidence to hold -that 
Ex. A is not a true copy of a kychit that was executed in favour of the 
Devaswom.’’ 


A little lower-down he states his conclusion in words very 
positive and remarks: 


‘My finding on issue 2 ıs that the kychit sued on 19 genume and that 
the properties are held under ıt”? 


The learned District Judge overlooks the apparent Oni 
diction between these two passages. 

We have had to reject his hnding fur,this reason and the 
question is, what is the course we are now to adopt. Under 
S. 103, Civil Procedure Code, we have ourselves examined the 
evidence and come to the conclusion that the Munsif has record- 
ed a correct finding. The plaintiffs have made no attempt to 
prove the case with which they came to Court, namely, that the 
purapad was being paid till 1924. This, in our opinion, confirms 
the view of the Munsif and in the result we allow the appeal, 
set aside the order of remand and confirm the decree of the 


- District Munsif. 


This case having been posted to be spoken to 
The Court made the following ° 
Orper.—The 6th defendant alone has filed this appeal. 
But under O. 41, R. 4, Civil Procedure Code, defendants 12 to 
17 (resfondents 4 to 9) are entitled to the benefit of our judg- 
ent. The decree of the District Munsif in favour of the 6th 
efenddht and defendants 12 to 17 is restored. The result is, 
the appeal is allowed with costs of the appellant jn this agd the 
Lower Appellate Court. ° 
N.S. e i Appeal allowed. 
s 


s 


| 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


e PRESENT:—Mr. JUSTICE VENKATASUBBA RAo AND MR. 
Justice Mapuavan NAIR. 


Parinam Rama Rao Pantulu and 
another _ .. Appellants* (Respondents) 


v. 
Parinam Kristnamma .. Respondent (Petitioner). 


Married Women’s Property Amendment Act (XIII of 1923), S. 2— 
Effect of—Insurance policy effected before 31st December, 1913—A pplica- 
,ouity of S. 6 of the old Act of 1874. 


Section 2 of the Married Women’s Property Amendment Act of 
1923 dos not enact that the provisious of section 6 of the old Act of 1874 
shall not apply to insurance policies effected before the 3lst December, 
1913 and, consequently, an insurance policy effected in 1854 is governed by 


» “he old Act of 1874 and the decision of the Full Bench in Balamba v. 


Kisshnayya, (1913) I.L.R. 37 Mad. 483° 25 M.L.J. 65 (F.B.) applies 
to suclf a case., 

Appeal against the order, dated 16th February, 1927, of 
the District Court of Ganjam in O.P. No. 45 of 1926. 


V. Govindarajachars for appellants. 
B. Jaga!nadha Doss for respondent. 
The judgment af the Court was delivered by 


Venkatasubba Rao, J.—The short question in this appeal 
is this: Has section 2 of Act XIII of 1923 the effect of re- 
scinding Ralamba v. Krishnayya'? The District Judge is of 
course wrong in saying that it was not open to the legislature 
to give effect to a view different from that taken in that deci- 
sion. But the question is, what is the true construction of 
section 2? It declares that the provisions of section 6 of the 
Married Women’s Property Act of 1874 shall apply in the 
case of any policy effected by any Hindu in Madras after the 
31st December, 1913 (the Full Bench decision having been 
given on the 19th December). It does not further enact that 
they shall not apply te policies effected before that date. What 
then about such policies? They are cleatly governed by the 
old Act. The present policy was effected in 1894 and governed 
as it is by the earlier Act, the decision of the Full, 





+A AO. No. 333 of 1927 ° : 24th July, 1929. 
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Bench applies. We therefore confirm the judgment of the 
Lower Court and dismiss the appeal with costs. 


The Letters Patent Appeal is dismissed without tosts. 
N.S. Appeal dismissed. 





PRIVY COUNCIL. 


[On appeal from the High Court of Judicature at Fort William 
in Bengal.] 
PRESENT:—Lorp Carson, Loro BLANESBURGH AND Sm 
LANCELOT SANDERSON. 


Joydurga Dasi _ .. Appellani® , , 
v. 
Saroj Ranjan Sinha and others .. Respondents. 


Huidy Law—Will_Daughiers—Bequest to—Estate conveyed—Abso- 
luie estate—Life estate unth night of survivurship as regards predeceased 
doughter’s share—Test—Wtul—C onsiruction of—Ctrcumstances of testator 
referred to in will and surrounding hewn at sts date—Consideration of— 
Necessiiy—C lause of will—Constructton of—Reference to other relevant 
provistons of anll—Necesstty—T. P. Act, S. 6 (¢)—Expectancy—Transfer 
of—Jus accrescendi—Operation of—Interest to which a person wotld be- 
come entitled by—Transfer of, before right feorien =K alday Pa Coun- 
ctl appeal—New point—Penmissibilty 


The will of a Hindu provided, by clause 2: ‘‘After-my death my said 
two daughters shall be my lawful heirs, and they alone shall in equal shares 
become owners of all my properties subject to the provisions pf this will; 
the (said) two daughters shall acquire all manner of rights consistent with 
Hindu Law, in the properties that shall be left by me. God forbid, if my 
death takes place after the marriage of one daughter and before 
the marriage of another, then the unmarried daughter shall not 
be entitled to claim the entire property by virtue of her ~ not 
being given in marriage, nor shall she get the same; even 1f such a cir- 
cumstance should happen, both the daughters shall inherit in equal shares, 
The daughters and their sons, that is to say, my heirs, shall enjoy the pro- 
perties, etc, so long as they shall live in this house at Boalmari. Nobody 
shall ever by fixing the abode at any ofher place than this be entitled 
to own or enjoy the property None shall be competent to succeed to the 
property who may go to live elsewhere. Nobogy shall at any time be 
competent to remove the Sadar Cutchery at Balidanga to any other place, 
the Sadar Cutchery shall always remam there. Such is the injunction 
also {fom my ancestors’’. 


$ In gther clauses of the will, notably in clauses 3, 5 and 6 the word 
‘heirs’? was used to denote not the daughters only, but those daughters 


and their sons. . e ; 


e 
Again, when referring in terms only to the tesıator’s daughters, the 
will fettered their powers over the property Clause 7 provided that if 
Oe R 


*P.C. Appeal No. 132 of 1927. lith June, 1929, 
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eitper of the daughters, elder or younger, desired to have a partition of the 
property effected, she should not be competent to do so. Clause 8 was as 
follows: ‘‘When the daughters shall attain majority, the executors shall 
make ovef to their satisfaction the properties, etc, and everything, if 
they decline-to accept the properties, etc, into their own hands as being 
Theapable, the executors ‘shall when the daughters’ sons attain majority, 
retire after making over everything to them to their satisfaction. ”? 

Held that, on the true construction of the will, the’only interest thereby 
giyen to the testator’s daughters respectively in his property was the in- 
terest of a daughter as recognised by the Hindu Law, and not an absolute 
interest. 

A*power to alienate is an essential incident of an absolute interest in 
property Not only is no such power in terms conferred upon the daugh- 

ters, but the prohibition against partition by them and the provision of 
clause 8 for the benefit of their sons indicate clearly that the whole scheme 
of the will is that the property shall remain intact after the death of both 
daughters for the benefit of their sons as the heirs of the testator. 


Held further that, under the will, after the death of one of the daugh- 
| “ers, the survivor would by virtue of the jus accrescendi be entitled for 
the remainder of her life to the enjoyment of her sister’s moiety as well 
as of Rer own 

Quaere: Whether an arrangement between two daughters, legatees under 
their father’s will, by which each daughter gives up in favour of the sons 
of the other the interest to which she would, under the will, be entitled 
by the optration of the jus accrescends in the moiety given to her sister in 
the event of her sister predeceasing her, would be void on the ground that 
it is a transfer of a mere expectancy. 


Their, Lordships were not impressed with the contention that it would 
be. 


e * i ; ‘i 
To find out he effect of a clause in a will, that clause must be read in 
connection with other relevant provisions of the will. : 

The circumstances of the testator referred to in his will and surround- 


ing him at its date, are not irrelevant upon the question of construction of 
the will. e 


A point which suggested considerations of far-reaching importance 
was not allowed to be raised before the Privy Council for the first time 
cn the ground that on such a point the Board would desire to have the 
Lenefit of the opinion of the Courts in India. we 

Appeal from the decree of the High Court of Judicature at 
Fort William in Bengal. 


De Gruyther, K.C. and Dube for appellant. 
Dunne, K.C. and Parikh for respondents. 


11th June, 1929 The judgment of their Lordships was 
delivered by ‘ , 


Lorp BLANESBURGH.—Two questions were discussed at 
the hearing of this appeal. The first was whether the appellant 
is not entitled under the will of her father to an absolute in- 
terest ¢n a moiety of his estate.” The second was whether, if 
under the will the interest taken by her must be limited to that 
of a Hindu daughter only—as is the comtention of the respon- 
dents—she is not in the eyents which have happerfed, and not- 
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withstanding an ekrarnama entered into on the 17th April, 1989, 
between herself and her sister, since deceased, entitled for the 
rest of her life to the remaining moiety of their, fathes’s estate, 
bequeathed in the first instance to her sister and now in the en- 
joyment of the respondents, the sons of that sister. 


In the Courts irl India further questions were raised by the 
appellant. These were decided against her and were not again 
ventilated at their Lordships’ Board. There, the only questions 
discussed were those just stated—the second of them, mh the 
form presented to the Board, being, as it seems, raised for the 
first time. But of this later. j 


The circumstances of the appellant’s father referréd to in 
h's will and surrounding him at its date, are not irrelevant 
upon the question of construction which the appellant raises ine , 
the suit ae. 


The testator, Mathura Mohan Pal by name, wag, when he 
made his will, on the 12th October, 1884, an old man. He was, 
as he put it, in a declining state of physical strength. „He had 
no expectation of any addition to his family. He had been 
twice married but was a widower. No issue of his first mar- 
riage survived. By his second wife he had two daughters, the 
appellant and Sarat Kumari, her younger sister. Their mother 
had died in 1881. In 1884 they were both infant§ and were still 
unmarried. But the appellant had attained marriageable age, 
and the testator was, as he expressed it, trying to get her mar- 
ried soon, and had made up his mind after she was married to 
keep his son-in-law in his family. These matters are detailed 
by him as an exordium to his will, and, coupled with the provi- 
sions expressly confirmatory of that impression contained in the 
dispositive clause set forth later, indicate that at least one main 
purpose of his in making a will at all, if not, indeed, his only 
purpose, was the limited one of protecting the appellant against 
the danger of being deprived of any*interest in his estate should 
she, alone of his two daughters, be married before his own 
decease. : i j 

THat event did not, however, happen. Within three months 
gf making his will the testator was dead. Both of his daugh- 
ters rémained still unmarried. The testator’s expectation had 
not been realised. Subsequently each of the daughters found 
husbands, whom each in tẹrn survived. The appellant re- 
mains a wigow with one son., Her sister Sarat Kumari, also 
a widow, digd on the? 12th, June, 1914. The respondents are 
her three.sons, ee 


Y 

LVI] THE MADRAS LAW JOURNAL REPORTS. 797 

@ In her lifetime, the ekrarnama above referred to was en- 
tered into between the two sisters. According to the respond- 
ents’ coatention it was effective to dispose in their favour 
during the life of the appellant of the moiety of the testator’s 
estate appurtaining to their deceased mother, and their conten- 
tion further is that under the testator’s will the interest taken 
whether by the appellant or by their mother Sarat Kumari was 
the interest of a Hindu daughter only. 


Te defeat this contention the present suit was launched by 
the appellant. By her plaint she claimed the alternative relief 
* already indicated. The suit has been dismissed by both Courts 
before, which it has come—by the Subordinate Judge of Kish- 
nagar, and on appeal by the High Court of Judicature at Fort 
William in Bengal. It is from the judgment and decree of 
that Court, dated the 19th November, 1925, that the present 
appeal is brought. 


The clause of the will upon which is rested the appellant’s 
claim to a declaration of an absolute interest is, according to 
the translation favoured by her, as follows: 


“(After my death my said two daughters shall be my lawful heirs, 
and they alone shall in equal shares become owners of all my propertics 
subject to the provisions of this Will; the (said) two daughters shall ac- 
quire all manner of rights consistent with Hindu Law, in the properties 
that shall be Ioft by me God forbid, 1f my death takes place after the 
marriage of one daughter and before the marriage of another, then the 
nnmarried daughter shall not be entitled to claim the entire property by 
virtue of her not being given in marriage, nor shall she get the samc; 
even if sugh a circumstance should happen, both the daughters shall inherit 
in equal shares The daughters and their sons, that is to say my heirs, 
shall enjoy the properties, etc, so long as they shall live in this house at 
Boalmari Nobody shall ever by fixing the abode at any other place than 
this be entitled to own or enjoy the property None shall he competent 
lo succeed to the property who may go to live elsewhere. Nobody shall 
at any time be competent to remove the Sadar Cutchery at Balidanga 
to any other place, the Sadar Cutchery shall always remain there Such 
is the injunction also from my ancestors.’’ ' 


Now in order to reach a final conclusion as to the true effect 
of this clause it should of course be read in its context already 
referred to, and ineassociation also with one or two further 
provisions of the will to which reference must later on be 
made. But even by itself and in the translation favouréd.by the 
appellant their Lordships are of the opinion that the gnly intg 
rest thereby given to his daughters respectively in the property 
of the testatos is the interest ef a daughter as recognised by 
the Hindu Law. Their ownerstfip is to be ownership which, in 
relation to daughters is consistent with that law, Even more 
clearly does this conclusion emerge if reference be had to the 
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es 
translation of the clause made by the Court translator and ig- 
cluded in the paper book under the Registrar’s order. Its 
introductory words, as so translated, are as follows: e 

“On my death these two daughters of mine arc my heirs according 
tó the Shastras It is they who shall be entitled to all my properties in 
equal shares under the provisions of this Wıll. ` The two daughters shall 


get such rights as are enjoined by the Hindu Shastras to the propertics 
(to be) left by me.” 


» So much, even on a general perusal of the words, „ But 
if.the clause be more critically examined and if it be read, as 


already indicated it should be, in connection with other relevant . 


provisions of the will, the conclusion that the interest taken by 
each of the testator’s daughters thereunder is one which® deter- 
mines with her death becomes irresistible. 


It will, first of all, be noted that in the clause itself not the” 


daughters only, but these daughters and their sons—the latter, 
of. course, not then in being—are referred to as the, testator’s 
“heirs,” and in other clauses of the will, notably in clauses 3, 5 
and 6, that word is used in the same comprehensive sense 


Notable again, as if by way of contrast, is the manner in 
which the testator when referring in terms only to his daughters 
fetters their. powers over the property. Clause 7 provides that 
if either of the daughters, elder or younger, desiges to have a 
partition of the property effected she shall not be competent to 
do so.. Clause 8 again is a striking confirmation of the conclu- 
siori that the interest conferred by clause 2 is a limitedeone only. 


‘When the daughters shall attain majority, the executors shall make 
over to their satisfaction the properties, etc, and everything, 1f they 
decline to accept the properties, etc, into their own hands as being incapa- 
ble, the executors shall when the daughters’ sons attain majority, retire 
altér making over everything to them to their satisfaction ’’ 


Again, a power to alienate is an essential incident of an ab- 
solute interest in property. And not.only is no such power in 
terms conferred upon the daughters, but the prohibition against 
partition by them and the provision of clause 8 for the benefit 
of their sons indicate clearly, as their Lordships think, that the 
whole ‘scheme of the will—as might have been expected from 
itt exordiuum—is that the property shall remain intact after the 
death of both datighters for the benefit of their sons as the 
heirs of the testator. Ac&ordingly the Board, in agreement with 
both Courts in India, is of pinion that the appellant is not 
entitled to the declaragion of absolute ownership which she 


seeks, ` e 
i. (J e 
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a But the testator’s will as their Lordships read it would, P. Cras 
after the death of Sarat Kumari, have left the appellant for the Joyðarga Dast 
remaindes of her life by virtue of the jus accrescendi in enjoy- 


Seroj 'Renjan 
ment of her sister’s moiety as well as of her own, and it re- Sinba. 
mains to be determined by way of answer to the second question Lord 


‘raised by the appeal how far this position has been altered by — Blanesborgh. 
the ekrarnama of the 17th April, 1909, to which reference has 
already been made. 


oe 


The effect of that document so far as construction is con- 
cerned is as it seems to their Lordships too clear for argument. 
“At its date, as above appears, and as is stated therein, one sister 
had one son and the other sister had three sons. Each was 
apprehensive tl&t on the death of one of them there would be 
during the life-time of the other disputes arising between the 
son or sons of the deceased sister on the one hand and the 
surviving sister on the other. The ekrarnama accordingly pro- 
vides thateif one of the sisters should die the son or sons of the 
predeceased should so long as the other sister lives remain 
owners*in possession in the same manner as his or their mother 
had been of the one half share of the movable and immovable . 
property left her by her father. On the death of the surviving 
sister the sons of both are to have such right and share as they 
are entitled to get uffder the testator’s will. 


It is under this ekrarnama that the respondents claim to 
remain in possession of their mother’s moiety of the estate. 
That its provisions are apt to give them the right they claim 
was hardly contested before their Lordships. But it was con- 
tended that the ekrarnama was not binding upon the appellant at 
all: it was, in the event which had happened, no more than a 
grant in favour of the respondents, and while still a mere ex- 
pectancy, of the interest in Sarat Kumari’s moiety to which, 
under the will the appellant, by the operat‘on of the sus accres- 
cendi, might become entitfed on her sister’s death in her own 
life-time: it was accordingly void on the principle enunciated in 
the dec’sions of the Board in Harnath Kuar v. Indar Bahadur 
Singh and Annada Mohan Roy v. Gour Mohan Mullick, with 
reference to the attempted disposition of his expectancy by 3 
presumptive reversioner during the lifetime ofa Hindu’ ‘widow. 





e e e 
e o 
1. (1922) LR. 50 I A. 69 I.L R. 45 A 179, 44 AI.L.J. 489 (P C.) 
2 (1923) L R. 50 I.A 239: 1.L.R. 50 C 929: 45 M.L.Jg 617 (P.C.) : . 
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Their Lordships were not impressed by this contention pf 
the appellant in support of which, as was admitted, no autho- 
rity could be found. : a va 

But they do not propose further to discuss it.” It was 
raised before the Board for the first time. It suggests, if there 
be anything in it, considerations of far-reaching importance’ 
upon which the Board would desire to have the benefit of the 
opinion of the Courts in India. Accordingly, their Lordships 
do not entertain it at all. And to the ekrarnama no „other 
objection was taken. 

In the result, therefore, the appellant has failed to satisfy- 
ihe Board that the judgment and decree appealed from were 
otherwise than correct. Their Lordships accordingly will hum- 
bly advise His Majesty that this appeal therefrom be dismissed 


and with costs. avs 


Solicitors for appellant: Watkins & Hunter. . 
Solicitors for respondents: Staley, Johnson & Allen. 
K.J.R Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT:—MR. Justice VENKATASYBBA RAo AND MR. 
Justice REILLY. e 


Immani Seshayya and others .. Appellants* 
(Respondents-Defis.). 
v. 
Dronamraju Lakshminarasimha Rao Pantulu 
(dead) and others Respondents 


(Appellanis and Respts. 4 to 6 in do. 
L.Rs. of the deceased 1st Respt., PIPS. 
and Defts.5 to 7). 


Mortgage—Lease—Tesi—Name gwen by parhes io deed—Nuature of deed 
if affected by—Wurd—'‘Cowle’’—Meanung? of—Use of word not conclu- 
swe of iransaciton bewg only a lease—Moritgagee in possesstoi—Portion of 
profiis underiaken by, to be patd to mortgagor lyst not so paid by him— 
Liabiusty to appropriate towards mortgage debi—Transfer of Property Act, 
Ss 62 (#) and 76 (h)—Effect—Mortgage with possession for term—Debt 
due wider, discharged urithi term—Ltabtlity of anortgagee for full profits 
yf bropetty after date of discharge and before demand for possession 

Under two deed? (which evidenced one and the same transaction), dated 
2nd May, 1865, a sum of Rs 2 was advanced to the borrower, who 
agreed to pay an equal sum as interest thereon. The gender wa# put in 
possession of certain lands belongifig to the borrower, and, as between the 
parties, the angual profits were estimated to be Rs. 240. The lender was 


*LPA. N@ 12 of 1925. 21st January, 1929. 
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t@quired annually to pay Rs. 100 for the revenue and village expenses, appro- 
priate Rs. 80 towards the mortgage debt and pay the balance of Rs. 60 to 
the debtor The deeds provided that after the debt was discharged in 55 
years ın fhe manner set forth, the creditor was to surrender possession of 
the tand to the borrower. The deeds also provided that, if the lender 
‘failed to pay Rs. 60, he should be bound to relinquish a part of the land jn 
proportion to that sum. 


The nght, tide and interest of the borrower in the lands in question 
were sold in Court auction and were purchased by the plaintiff, and the 
sale in his favour was confirmed on Ist March, 1882. From and after that 
date the annual payment of Rs 60 was never made to him. Treating the 
{ran#action as a mortgage, the plaintiff filed a surt for redemption in 1915 


Held, that the transaction evidenced by the deeds in question was a 
mortgage and not a lease. 


The word ‘‘cowle’’? may be used for a lease but it may be used for 
other transactions also In deciding whether a transaction 1s a mortgage 
or a lease, the substance of the transaction must be looked at, and Courts 
ought not to be guided merely by the word, which the parties chose to 
use, in descnbing the instrument. . 


Held further, that the Rs. 60 a year, which the mortgagee had under- 
taken to pay to the omginal mortgagor, and which he had defaulted to pay 
to the plaintiff from and after the date of his purchase should be adjusted 
as it fell due against the mortgage debt and that the mortgagee was not 
aed say that the plaintiff ’s only remedy was to recover it separately, 
that is, otherwise than in connection with the mortgage transaction. 


The sum of Rs 60 was by agreement of parties excluded from the 
usufruct for a specific purpose. On the purpose failing or on the term 
not being carned out, ¢ reverted without any further act or agreement and 
became again gents and profits, and the mortgagee had no option but to 
apply it in reduction of the mortgage debt. Neither the fact that a term 
of 55 years was mentioned nor the special provision in the deeds entitling 
the mortgagor to recover a quarter of the property if the sum of Rs. 60 
was not paid to hım in any year affected the position and liability of the 
mortgagee in respect of the said sum of Ra. 60. 


Held also that, although on the above principle the mortgage debt had 
been discharged before 1913, when the plaintiff first demanded possession, 
the mortgagee was not up to the date on which plaintiff first demanded 
possession liable for the full or actual profits of the property. 


As the mortgagee’s possession originated in the mortgage and re- 
mained in a sense that of a mortgagee until there was a demand for re- 
covery from the mortgagor, the conventional income, which the parties had 
agreed between themselves sfould remain ın force as the income of the 
property to save them the trouble of accounting, should be considered to 
remain in force until here was a demand for recovery. After that date 
the plaintiff was entitled to recover the full profits of the property until the 


date on which possession was given . 


Mode of taking accounts pointed out. 


Appeal under clause (15) of the Letterg Patent against the 
judgsnent of ¢he Hon’ble Mr. Jaistice Devadoss, dated 26th Sep- 
tember, 1924 and passed in S.A. No. 1216 of 1921 preferred 
to the High Court against the decree gf the Coumt of the Addi- 
tional Subordinate Judge of Ellore in A.S. Ne. 255 of 1920 
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(A.S. No. 271 of 1920, Sub-Court, Ellore) preferred againg 
the decree of the Court of the Additional District Munsif of 
Tanuku in O.S. No. 294 of 1918. . 


G. Lakshmanna and M. Appalacharya for appellants. 


S. Varadachariar, P. Somasunderam and N. Rama Rao 
for respondents. 


The Court delivered the following 


JupGMEentTs. Venkatasubba Rao, J.—This is a Lefters 
Patent Appeal from the judgment of Mr. Justice Devadoss and 
raises-an important question in regard to the effect of a certain 
transaction evidenced by two documents, dated the 2nd*May, 
1865. The two deeds may be treated as practically one and 
the . purport of the arrangement is shortly this. A sum of 
Rs. 2,200 is advanced to the borrower, who agrees to pay an 
equal sum as interest thereon. The lender is put in possession 
of certain lands belonging to the borrower and as between the 
parties the annual profits are estimated to be Rs. 240. The 
lender is required annually to pay Rs. 100 for the reventie and 
village expenses, appropriate Rs. 80 towards the mortgage debt 
and pay the balance of Rs. 60 to the debtor. It is further pro- 
vided that after the debt is discharged in 55 years in the manner 
set forth, the creditor is to surrender possession, of the land 
to the borrower. The only remaining material clause is, that 
if the lender fails‘to pay Rs. 60, he shall be bound to relinquish 
a part of the land in proportion to that sum. It is evident that 
the term was fixed as 55 years, because at the rate of Rs. 80 it 
wquld take that period to discharge the.total sum of Rs. 4,400. 
The right, title and interest of the borrower in the lands in 
qtfestion were sold in Court auction and the plaintiff having be- 
come, the purchaser, the sale in his favour was confirmed on 
the Ist March, 1882. It is not denied that since then the 
annual payment of Rs. 60 was never made to him. I may ob- 
serve, that it is alleged on behalf of the defence that notwith- 
standing the Court sale, the lender contimued to pay Rs. 60 
to the original debtor. But,this is not material, as it is ad- 
mitted sthat the lender had notice of the Court sale and the 
alleged payments may be therefore ignored. The plaintiff has 
treated the transattion as a mortgage and has filed the suit, 
from which this appeal arfses, a® one for redemption. The suit 
was filed in 1915. It was contended that it was premature as 
the term of 58 years wayild expire only in 1920. The District 
Munsif in whase Court it was filed disposed of the suit in 1919, 

e e - 
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‘Phe appeal to the Subordinate Judge was decided in 1921. On 
the expiry of the term, that-is, in 1920, the defendant gave 
tip poss¢ssion of the land to the plaintiff. The question, there- 
fore, whether the suit was premature or not, is not of much 
importance in so far as the action relates to the possession of 
the property. : aes ots 
The same point, however, arises: in sister fom, oie did 
the debt become discharged? For, not- only does the plaintiff 
contend that his right to redeem accrued when the debt was paid 
of, irrespective of the period fixed, but he further urges that 
the defendant became liable from that moment to account for 
the profits from the fands. He contends, in. short, that the 
debt became discharged long before the expiry of 55 years, the 
. period fixed. He maintains that the defendant, who, contrary 
to the terms of the arrangement, retained in his hands the sum 
of Rs. 60 was bound to apply that sum in reduction of the mort- 
gage debt. If that was done, the debt would, of course, have 
been discharged long before 1920. The question to decide is, 
was the defendant so bound? 


The point to be first decided is, is the transaction a lease 
or a mortgage? For, on this will depend whether the plain- 
tiff’s, contention can prevail or not. 

‘The owly guiding rule that can be extracted from the cases on 
the subject is, that the intention of the parties must be looked into, and 
that when ‘once you get a debt with the security of land for its repayment, 


then the arrangement is a mortgage by whatever name it is called’.’’? Ghose 
on Mortgages, 5th Edition, Vol I, page 102. , 


Let us now examine the terms of this arrangement. The 
deed calls the advance a loan and provides for interest upon it. 
It refers to the discharge of the debt and prescribes a method by 
which it may be gradually paid off. The obvious intention of 
the deed is to treat the property as security for the amount 
advanced together with interest upon it. In the face of these 
provisions, can the sum advanced be regarded as a premium or 
bonus paid for the use of the land? Generally, where a lessee 
pays a premium to*his lessor, the intention is not that it shall 
be repayable. Every recital in the deed in questiqgn shows 
thatthe parties’ intended that the money was to be repdid and 
that the land was to be treated as security for repayment. The 
fixing of a term is clearly not inconsistent with the transaction 
being a mortgage. Mr. Laksfimanna, for the defence, relies 
on the fact that the deed is described as a “cowle” and that 
the word means a lease. Assuming that he is rfght, we must 
still look gt the substance of the transaction and®not be guided 


s 


’ 


é 
804 THE MADRAS LAW JOURNAL REPORTS. [vor. 


merely by the word, which the parties chose to use, in describirkg 
the instrument. But, as a matter of fact, the treatises to whjch 
we have been referred show that the word “cowl” haga much 
wider signification and may mean “a contract” or “an agree-, 
ment”. There is then the further fact that the deed stipulates 
that in the event of the creditor failing to pay Rs. 60 the debtor ` 
may insist upon possession being given of a share of the land 
in proportion to that sum. Is it conceivable that if the parties 
intended the arrangement to be a lease, they would have spro- 
vided that the lessee was in a certain event to deliver up a part 

of the property? : 


This leads- me to the main question in the appefl. In 
the case of a mortgage with a period fixed, where the mode of 
repayment is prescribed, can the debt never and in no circum- 
stances become discharged, before the expiry of that period ? 
Mr. Lakshmanna has strongly contended that, in such a ‘case, 
the clause fixing the term is an essential part of thé contract 
and that the mortgagor must wait till the period comes to an 
end. Mr. Varadachari, for the plaintiff, concedes that in’a case 
of this kind it is not open to the mortgagor to redeem the 
mortgage before the close of the period by tendering the amount. 
But, what he strongly urges is this, notwithstanding the period, 
if the mortgagee gets into his hands, from “the usyfruct of the 
property, a sum of money belonging to the mortgagor, it is the 
bounden duty of the former to apply that sum in reduction of 
the mortgage debt. According to Mr. Lakshmanna,.the true 

-principle is, that the mortgagee, while remaining liable for the 
sums received by him, is not bound to apply them in discharge 

~of the mortgage debt: in other words, taking the present case, 
the debt could be discharged only in the manner provided in 
the ‘deed and it could not be treated as paid off before the expiry 
of the full 55 years. The defendant’s liability, Mr. Laksh- 
manna says, is merely to separately account for the sums retain- 
ed in his hands contrary to the terms. In my opinion 
the sounder and the more equitable rulais that for which 
Mr. Varadachari contends. | 


Séction 62 ofithe Transfer of Property Act runs thus: 


Š Tn sfe case of a usufructuary mortgage, the mortgagor has a right 
to recover possession of the property, — 

(a) where the tiortgagee is authorised to pay himsAf the moigige 
money from the rents and profits 8f the property, —when such money is 
paid; 

(b) where te mortgagee is authorised to pay himself from such renis 
and profits the Snterest of the principal money—when {he tgrm, if any, 


t 
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prescribed for the payment of the mortgage money has expired and the 
mortgagor pays or tenders to the mortgagee the pnnapal money or de- 
posits it in Court as hereinafter provided.’’ 

. e 


The present case is covered by clause (a). The words used 
are “when such money is paid.” They mean in the context 
““when such money is paid from the rents and profits”. The 
question to decide then is, when did the mortgage money become 
paid off? The clause in question does not say that a different 
rule is to be applied, when by the contract a term of years is 
fixed. On the contrary, it seems to embody the principle, that 
‘in no case can the mortgagee retain possession, after the debt 
itself ig discharged from the usufruct. It is true that where 
a period is fixed as a material part of the contract, the mortga- 


gor cannot be at liberty by any act of his own to get rid of the ` 


< “stipulation, that is to say, he cannot, at his will, curtail the 
period by tendering the money before the prescribed date. The 
case cited by Mr. Lakshmanna, such as Sri Raja Setrucherla 
Ramabhadra Raju Bahadur v. Sri Raja Vairicherla Suriatara- 
yana Raju Bahadur’ and Aga Muhammadally Beg v. Chendragiri 
Venkatappayya," decide no more than this. What the law will pre- 
vent is if the mortgagor, before the prescribed period, seeks to 
discharge the debt in a manner not contemplated by the contract, 
that course he will net be permitted to adopt. But the question 
here arises in®an entirely different form. A portion (Rs. 60) 
was by agreement of parties excluded from the usufruct for a 
specific purpose. If the purpose failed or the term was not 
carried out, what was the result? The part excluded reverted 
without any further act or agreement and became again pro- 
fits. The mortgagee would then be liable to apply it in reduc- 
tion of the debt. Section 76 (h) enacts that the mortgagee 
shall apply the usufruct, first in reduction of the interest, then 
of the principal. This, he is bound to do under the law; so 
that, if a part of the profits initially excluded was not applied 
as directed, it became usuffuct as a matter of course and with- 
out a special contract to that effect. The proper way then of 
viewing the question,’is: Has the part excluded, in the events 
that have happened, regained its character of rents and profits? 
If so, the mortgagee has no option but to appropriate it to the 
mortgage debt. Jaijit Rat v. Gobind Tiwart isa very instructivé 
case on the point and gives effect to the principle as I have stated 
it. Bry Kumat Lal v. Majlis Sqfat* also supports the view I 
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have taken. I cannot follow Mr. Lakshmanna’s contention tĦat 
S. 77 of the Transfer of Property Act supports him. In. the 
first ‘place, that section refers to a case whereethere s a con- 
tract, that the receipts from the property shall be taken in liew 
of the interest and “defined portions of the principal”. I doubt, 
if the section applies to the present case at all. Mr. Laksh- 
manna says that out of the sum of Rs. 80 mentioned in the deed, 
we must allocate Rs. 40 to the principal and Rs. 40 to the in- 
terest. Granting we do so, how does that satisfy the term re- 
garding “defined portions of the principal”? The relation is 
not constant; the ratios 40: 2,000 and 40: 1,960 and 40: 80° 
are not the same. In other words, the*principal gets gsadually 
reduced, whereas Rs. 40 is a constant figure. But assuming 
that this is not a sound objection, how does section 77 avail 
the defendant? All that it enacts is, that the rule of appropria? 
tion mentioned in section 76 (4) shall not in certain cases hold 
good. I am therefore of the opinion that the plaistiffs con- 
tention must prevail, namely, that the sum of Rs. 60 should be 
debited against the mortgage debt and the account takeneaccord- 
ingly. It is obvious that in that event the debt became 
wiped out long before 1920, that is, before the expiry of the 
period fixed. 
e e 

That this is the correct principle will becoñe apparent if 
an analogous case be considered. Let us suppose that the reve- 
nue on this land had been remitted by the Zamindar and the 
sum representing that revenue had annually heen feft in the 
hands of the defendant. Can it be successfully maintained that 
it is not a part of the usufruct, which the mortgagee was bound 
to adjust, against the mortgage debt? Clearly not. The same 
principle applies to the facts of the case. 


- Next, does the existence of the special clause, namely, that 
if the mortgagee fails to pay Rs. 60, he shall be bound to re- 
linquish a proportionate part of the land, make any difference? 
In my opinion, it does not. The mortgagér was given an option 
and it was open to-him not'to avail himself of that term. Had 
the plaintiff elected to take advantage of this clause, he would 
have obtained possession of a' part of the land and no further 
question would arise. gimilarly, it was open to the mortgagor 
to have sued for the sum’ of *Rs. 60 and the đefendan? could 
not in that event have pleaded that he applied the sum.to reduce - 
the mortgag® debt. Téis, however, did not happen in this case 
and the mortgagor not having exercised his optjon jn that way, 
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it js open to him now, to ask that the same shall be adjusted 
against the mortgage debt. - 


Lastły, in segard to this patt of the case, Mr. Lakshmanna 
contended that what the plaintiff purchased at the Court auction 
did not include the mortgagor’s right to the annual payment of 
‘Rs. 60. This is an unfounded contention and does not require 
serious notice. 


I now turn to a contention relating to the revenue. It 
was urged for the plaintiff that the mortgagee failed to pay the 
„beriz or revenue for 9 years from Faslis 1295 to 1303 and that 
the amount allocated in the deed for that purpose should also be 
calculated against the mortgage debt. This is a question of 
fact, but neither the District Munsif nor the Subordinate Judge 
_ bas given a finding on the point. Under S. 103 of the Code of 
Civil Procedure we have ourselves examined the evidence and 
find if difficult to uphold the contention of the plaintiff. He 
alleges that the Zamindar sued him, as the defendant made 
default, that three suits were filed, that one was dismissed, 
two wete decreed and that he thereupon paid the sums men- 
tioned in the two decrees. Not only has he failed to produce the 
decrees, but tt is admitted that they were passed for much larger 
amounts than the revenue payable for the lands in question. 
He asks us to gssume without evidence firsi, that the defendant 
made default and secondly, that the suits filed were in respect 
of the cist which the latter was bound to pay. We cannot on 
the materjal before us record a finding in his favour. There 
was not a ‘single demand made on the defendant for the return 
of the money. If the plaintiff paid what the defendant was 
bound to pay, why did he not send a demand for the amount 
from Fasli 1303 (1893) to 1915, the date of the suit? We 
must hold that the plaintiff has not made out this part of the 
case. Then remains the question, on what footing is the account 
to be rendered by the defendant? 1 have held that he was 
bound to adjust the sum of Rs, 60 retained in his hands from 
1883 against the mortgage debt. In finding out when the mort- 
gage debt became discharged, interest shall be calculated on each 
sum of Rs. 60 as it became payable, at 2 per cent. per amnum 
(that is, slightly in excess of the contract rate, namely, 1 9|1% 
per cent.) After the mortgage debt is on this calculation found 
to be éully paid off, the defend®ht shafl be liable annually for 
Rs. 140 (Rs. 240 less Rs. 100 pa$able for revenue, etc.) with 
6 per cent. per annum to the year 1913., In the last mentioned 
year, the plaintiff called on the defendant to rende» an account; 
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and from then, to the date of the delivery of possession (1920 
or 1921), the defendant is liable to account on the basis of the 
actual profits received and not estimated rent, with Ogper cent. 
per annum. ‘These are my directions in regard to the ‘taking of 
accounts. In this connection I may observe that Mr. Varada- 
chariar has contended that from the very date the debt has“ 
become paid off, he is entitled to hold the defendant account- 
able for actual profits received. I do not agree with this con- 
tention. Although the mortgage debt has become extinguished, 
the possession of the defendant cannot be said to be wrongful 

till he refused to surrender the land after demand was made. - 
What has actually happened was not what at the outset was in 
the contemplation of the parties; but so long as the deféndant’s 
possession is not wrongful, I fail to see why the parties should 
not be held to be bound by the terms of the contract. The . 
arrangement, as I have held, is a mortgage and not a lease, but 
it does not follow from that, that the defendant is liable to pay 
during the prescribed period of 55 years more than the esti- 
mated profits of the land. It was hinted in the coursg of the 
argument, that if an account was taken on the basis of actual 
profits, the figure might amount to some tens of thousands of 
rupees. I do not think, that either in law or in equity, that 
can be the measure of the defendant’s diability, when it is 
borne in mind that his act was not wrongful. It sust be further 
remembered that the original arrangement involves that the 
mortgagee shall get no higher interest than 1 9|11 per cent. per 
annum,~an absurdly low rate. Having regard to all ‘the circum- 
stances, the most just and proper order seems to be what I have 
made. 


The decree we pass is a preliminary decree. I direct the 
Lower Court to pass the final decree in the light of the observa- 
tions and directions contained in this judgment. 


Each party shall bear his costs of this Letters Patent 
Appeal. 

Reilly, }—We have heard very loag arguments in this 
case, but it appears to me that the main question for decision 
is a eomparatively simple one. The terms of the documents, 
dxhibits A and B, have been explained in the judgment just 
delivered by my“learned brother. It is not disputed that the 
Rs. 60 a year, which thê defertdants had to payeto the meortga- 
gor, has not been paid to tht plaintiff since he purchased the 
nortgagor’seinterest ip Court-auction. Since this litigation 
started, possession has been given by the defendants to the 
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plaintiff, and we are told that that was done in 1920 or 1921. 
The main question before us therefore is whether the Rs. 60 
a year, which the defendants and their predecessors had to pay 
to the original mortgagor, should be adjusted as it fell due 
against the mortgage-debt or must be recovered from the de- 
‘fJendants by the plaintiff otherwise than in connection with the 
mortgage transactions, 

Those transactions have been discussed -during the main 
part qf the argument before us as if they were mortgages, and I 
will deal with them first on that footing. The two mortgages 
-tepresented by Exhibits A and B may be conveniently treated 
as one and the plaintiff be referred to as the mortgagor. I 
think it’ will be useful to look at the matter in the first instance 
as if there were no term of years mentioned in the mortgage 
. documents, as if there was nothing said about 55 years, or 
about, possession being surrendered at the end of the year | 
Ananda or the year Siddarthi. The transaction would then be 
an usufructuary mortgage for Rs. 4,400, which was to be paid 
off by Rs. 80 a year out of the usufruct being applied to the 
reduction of that amount of Rs. 4,400, which represented both 
the principal and the interest, and Rs. 60 out of the usufruct 
was to be paid by the mortgagee to the mortgagor for his own 
purposes. If that were the agreement into which the parties 
entered and fgpm the year 1882 the Rs. 60 was not paid to the 
mortgagor, what would be the position? Mr. Lakshmanna for 
the contesting defendants maintains that, although the mort- 
gagee in thbse circumstances might have kept the Rs. 60 in his 
own hands instead of paying it over to the mortgagor, if the 
mortgagor wanted to recover the Rs. 60 for any year, he must 
do so quite apart from the mortgage transaction. But on what 
principle could a mortgagee in possession be heard to say that 
he had in his hands money belonging to the mortgagor, which 
he had received in his capacity as mortgagee out of the income 
of the mortgaged property in his possession but that he refused 
to adjust that against the mortgage-debt and that he would hold 
it until the mortgagos sued him for it in some proceedings un- 
connected with the mortgage. I do not think it is nepessary 
in this connection to drag in the idea that in those circumstances 
the mortgagee would be trustee for the mortgagor in respect ofè 
the mortgagor’s money which he kept in his hands, though no 
doubt le wouldebe so It is enofigh, I think, to remember that 
the essence of a mortgage transa®tion is that the mortgage is 
security for the mortgage-debt. When the mortgagee has 
obtained payment of his debt, the security is done with: there is 
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no purpose left in it. Let us suppose that we reach a stage 
where the mortgage-debt except Rs. 480 has been paid off by the 
application of Rs. 80 a year out of the income and at the sime 
time by his failure to pay the Rs. 60 a year to the nfortgagor 
the mortgagee has Rs. 480 out of the income from the mort: 
gaged property in his hands. It appears to me almost absurd- 
to suggest that in such circumstances the mortgagee could say 
“The mortgage-debt still remains to the extent of Rs. 480. 1 
have got the mortgagor’s money to that-extent in my hands, 
but I intend to keep that entirely separate.” It has been sug- 
gested that the mortgagee could do that, because he could have. 
got the Rs. 60 a year in his hands notin accordance with the 
terms of the contract between the parties but in violatioff of the 
terms. Surely we cannot allow a party to plead his own wrong 
in that way. In my opinion it is clear on principle that, when , 
the mortgagee has paid himself the mortgage-debt out of the 
mortgaged property in his possession, he cannot ‘main- 
tain that the mortgage is still in force. That prin- 
ciple is recognised in section 62 (a) of the Transfer 
of Property Act, and it was cnfoiced in Jatjit Ras v.” Gobind 
Tiwari. That case is interesting because it enforced the princi- 
ple in circumstances somewhat more. marked than those of the 
present case. In that case, the income of athe property was to 
be applied by the mortgagee to the payment of fhe interest on 
the mortgage-debt except a certain amount which he was to pay 
every year for the mortgagor’s purposes. The principal of the 
mortgage-debt was to be paid by the mortgagor ogly in one 
lump sum. The mortgagees failed to apply the part of the 
income which he was bound under the contract to have applied 
to the mortgagor’s purposes, and the Court held that that part 
of the income which was the mortgagor’s money and which the 
mortgagee had kept in his hands instead of applying to the 
mortgagor’s purposes must be adjusted against the principal 
of the mortgage-debt even though „according to the contract 
the principal could only be paid off in one lump sum. If the 
proper principle is that the mortgagor’s mpney which the mort- 
gagee retained in his hands in that way must be applied to re- 
duce ¢he mortgage-debt even in such a case as that, much more 
jt must be so applied in a case where there is no stipulation that 
the principal can*be paid only in one lump sum but it is to be 
paid out of the income%f thæ mortgaged property. The deci- 
sion in Jatjit Rat v. Gobind Tawar has never been overruled, nor 
has dissent ever been expressed from it. — 
s 3 (184) I.L.R. 6 A. WB. 
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e Now does the fact that in this case a term of 55 years is 
megtioned make any difference in the application of this princi- 
ple? We are not concerned in th's case with any question of 
redemption, because in this transaction the mortgagor could 
never redeem by paying the balance of the mortgage-debt to 

“the mortgagee; his right was only to recover possession when 
the mortgage-debt was satisfied. For myself I doubt whether 
in these documents, Exhibits A and B, any term of years in 
the strict sense was really intended. I doubt whether the 
meaning is more than that the Rs. 4,400 was to be paid off out 

‘of the income of the property at the rate of Rs. 80 
a year and so would beecleared off in 55 years ending with Sid- 
darthi. But, even if the mention of the term of 55 years ending 
with Siddarthi means more than that, how does it really affect 

- ‘the mortgagee’s position in the circumstances that have arisen? 

If the amount of the mortgagor’s money which the mortgagee 

retained ip his hands has to be adjusted against the mortgage- 
debt, then at a time long before the expiry of the 55 years the 
mortgage-debt must have been satisfied. From that time, until 
the end of the 55 years, in what capacity would the mortgagee 
claim to remain in possession?—obviously not as a mortgagee 
to whom any part of the mortgage-debt was still due. I think 
the result of that isp that, if this transaction is a mortgage and 
nothing else, @he Rs. 60 must clearly be adjusted as it fell due 
against the mortgage-debt until it was discharged and that the 
plaintiff must be held to have been entitled to recover posses- 
sion fron? ‘the date on which the debt was so discharged. 
There appears to me to be only two ways in which the 
defendants could modify or get out of that result. If it were 
permissible, as it is not permissible, for them to represent that, 
although the parties entered in the documents Rs. 4,400 as the 
amount of the principal and interest and agreed that that should 
be paid off by taking Rs. 80 out of the income of the property 
which they took for purposes of the transaction at a conventional 
and fixed sum of Rs. 240 a year, they really knew that the in- 
come of the property would be much more than that, as indeed 
it is admitted before us, as it has turned out to be, and that 
they intended that the total of the mortgage-debt, principal and 
interest, should be more than Rs. 4,400, then they might, be abe 
to say that, even when the Rs. 60 had been adjusted as I have 
suggested, there would still be fore due to them and that the 
debt had not really been discharged. But it is obviously not 
permissible for them to say in the face of the documents that 
the real transaction was for some larger amount t&an Rs. 4,400, 
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that the real principal and interest together were something 
more than Rs. 4,400, though that would only include interest at 
the comparatively low rate of 2 per cent. If they cannot say 
that, then the only other way in which they can avoid the result 
indicated is by showing that this transaction was or included a 
lease. It cannot be contended and Mr. Lakshmanna has: not’ 
seriously contended that the transaction did not include a mort- 
gage. The very language of the documents precludes any such 
contention. But Mr. Lakshmanna has contended that here we 
have a mortgage which partakes of the nature of a lease. For 
myself I think that in this country that form of language is* 
only likely to lead to confusion. Weecan have a transaction 
which is a mortgage and have a transaction which is a lease; 
we can have a transaction which is a mortgage and also a lease, 
as in the case of a Malabar kanom. But I do not think that in this - 
country there is any real profit or use in speaking of a.mort- 
gage as partaking of the nature of a lease, as if we could have 
a mortgage with a tinge or flavour of a lease in it. What we 
have to find out is, whether the transaction included a lease. 
Mr. Lakshmanna has drawn attention to the fact that in Exhi- 
bit A the document is described as a cowle. “Cowle” is a 
word which may be used for a lease but may be used for other 
transactions. Mr. Lakshmanna has also pointed oul that in 
the early part of Exhibit A there is mention of the rent of the 
property as being Rs. 240 a year. But nothing can be got 
from that, because that is only a statement showing the income 
which the mortgagor was getting when he was in® possession. 
If we are to find that this transaction includes a lease, we must 
ask “Where is the rent?” Ordinarily there will be rent either 
paid in advance as a premium or reserved to be paid periodically. 
Now the Rs 4,400 cannot possibly be represented to be a pre- 
mium, because it is described as a debt to be repaid Then, apart 
from that, the only amount which could be represented to be 
rent is the Rs. 60 a year to be paid to the mortgagor. That is 
not described as rent, and, when we remember the provision 
that, if the Rs 60 a year is not paid to the mortgagor, he mav 
recover a quarter of the property and keep it in his possession, it is 
obvioas that Rs. 60 also was not rent. If it were, we should get 
the curious result that the lessor might recover a quarter of the 
property from thè lessee, if the rent was not paid, and thën the 
lessee would be able to keep tłe whole of the remainingethree- 
fourths in his possessjgn witHout any rent being due from him. 
I think it isequite clean that this transaction does not include a 
lease. I may semark that, even if it were dennitely called a lease, 
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that would not be conclusive in the matter as is shown by Brij aise 

Kymar Lal v. Majlis Sahas* and other cases which deal with what v. 

are called zuripeshgi leases in Bengal. Dronamiaji 
Mr. Lakshmanna has also laid stress upon the special pro- ° ne. 


vision by which the mortgagor could recover a quarter of the pars 
` property if the sum of Rs. 60 is not paid to him in any year, Rally, J. 
and he contended in one part of his argument that that was the 
only remedy which the mortgagor had if the Rs. 60 was not 
pa'h I think it is quite clear that that provision only gave e° 
the mortgagor an option to recover a quarter of the property if 
‘ he wished. That did not affect the position and liability of 
the mgrtgagee in respect of Rs. 60 if he did not pay it to the 
mortgagor and the mortgagor did not choose to exercise that 
option. 
es So far I have referred only to the Rs. 60 a year, which had 
to be paid to the mortgagor. Under Exhibit A, the mortgagor 
had also fo pay Rs. 95 a year as kattubadi to the Zamindar. It 
is represented for the plaintiff that for several years more than 
20 years ago the mortgagee did not pay that to the Zamindar 
and that he himself was forced by decrees of Court to pay it. 
That amount of kattubadi, which he had to pay, he wishes also 
to set off by adjustment against the mortgage-debt. It is clear 
that the mortgagor és not concerned with any kattubadi not pa‘d 
by the mortg@gee to the Zamindar unless he himself was forced 
to pay it or is still liable to pay it. He is certainly not still 
liable to pay anything to the Zamindar on that account for the 
years mentioned, and, if he wishes to recover by adjustment 
aga‘nst the mortgage-debt any kattubadi by himself, he must 
prove that he had to pay it. He has not troubled to produce 
the decree under which he says he was forced to pay kattubadi 
for 6 years; and the only evidence which he has produced, Exhi- 
- hit E series, though it shows that he had to pay certain amoutits 
under decrees, larger than the amount of the kattubadi in the 
years concerned, does not show that it was the kattubadi on this 
land, with which we are concerned, that he had then to pay. T 
agree that he has nof made out his case that he had to pay kattu- 
badi to the Zamindar on this land. 7. 
I agree that Rs. 60 a year from the date of the plaint'ff's 
purchase should be adjusted against the mortgage-debt"with it- 





4. (1916) 34 I C. 899, . ? : 
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dischargéd in that way, I am not prepared to dissent from that 
view that it is only Rs. 240 a year minus the kattubadi and the 
village payment (making Rs. 100 a year in all) which ghould be 
credited to the plaintiff at 6 per cent. per annum until the date 
when he demanded possession. Mr. Varadachariar has con- 
tended that from the date when the mortgage-debt was discharg- ` 
ed, the mortgagor is entitled to the full profits of the property 
(mitus of course the kattubadi and the village payments) on the 
ground that, when the mortgage-debt was cleared off, the mort- 
gage transaction had come to an end. As I have said, in one 
sense it is quite clear that the mortgage transaction had come ° 
to an end at that point of time. But it cannot be said that the 
relation between the mortgagor and mortgagee had entirely 
ended with that discharge or that the mortgage transaction left 
no result behind it. Certainly as there was no demand from thee - 
plaintiff for recovery of possession until 1913, it cannot be said 
that the mortgagee’s possession from the date of discharge to 
1913 was wrongful or that it was adverse to the mortgagor. 
And it is only in his position as mortgagor that the plaintiff 
has the longer period of 60 years under the law of limitation 
to recover possession. I think we can properly say, that, as the 
mortgagee’s possession originated in the mortgage and remained 
in a sense that of a mortgagee until there was a demand fer re- 
covery from the mortgagor, the conventional income, which the 
parties had agreed between themselves, should remain in force 
as the income of the property to save them the trouble of ac- 
counting, should be considered to remain in force untif there was 
a demand for recovery. After that date, of course, the plaintiff 
is entitled to recover the full profits of the property until the date 
on which possession was given. I agree therefore in all res- 
pects with the order proposed by my learned brother. 7 

A.S.V. — Appeal alowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PrRESENT:— Sm Murray Covuwrs Trorrek, Kt., Chief 

Justice AND MR. JUSTICE JACKSON. 
In the matter of Tke Madras Native Permanent 

Fund Limited in Liquidation by Messrs. Fraser 


ard” Ross, Liquidators ..  Appellant* 
. ou 
T. S. Natesa Sastri and others .. Respondents. 


Companies Act, S. 55—C&pital—Reduction of, withowg assent of Court 
—Articles having effect of—Validitg of 

Where some of the articles of a limited company enabled persons who 
had subscribed for shares ofeRs. 100 to sever their connection with the com- 
> —e lM 

*O.SA. No. 30 of 1928, 7th February, 1929, 
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pany and end all their lability when they had paid up Rs. 84, held that the 
effect was a reduction of capital without the assent of the Court which was 
dirgetly forbidden by the Indian Companies Act, and that the articles ın 
question ere «lira vires of the memorandum. 


On appeal from the judgment of the Hon’ble Mr. Justice 


“Waller, dated 20th January, 1928, and passed in the exercise of 
* Ordinary Original ‘Civil Jurisdiction in O.P. No. 75 of 1927 


holding that the 357 persons mentioned in the Liquidators’ list 
are not contributories within the meaning of the Indian Com- 
panies Act. 

O. T. Govindan Nambiar instructed by Messrs. King & 
Partridge for appellant. 

S. Duraiswami Atyar, T. K. Rangaswanu, K. B. Ranga- 
natha Aiyar, T. P. Kalyanaraman, A. V. Seshayya, S. Ranga- 
clari and K. Kuppuswami for respondents. 

The Court delivered the following 


*JupDGMENT.—This matter arises out of the liquidation of 
the Madtas Native Permanent Fund Limited which is what is 
commonly called a Nidhi. The greatest difficulties arise when 
these ‘funds are turned into Limited Companies, because their 
articles are usually drawn without regard either to the provisions 
of the Memorandum or to the general law embodied in the Com- 
panigs Act. The effect of the articles relied upon in this case 
was shortly jo enable persons who had subscribed for shares of 
Rs. 100 to sever their connection with the company and end all 
their liability when they had paid up Rs. 84. That appears to 
us not aly to be avira vires of the memorandum but to be a 
reduction of capital without the assent of the Court which is 
directly forbidden by the Indian Companies Act. That being 
so, it is clear that these 357 persons mentioned in the Liquida- 
tors’ list should be declared to be contributories. Mr. S. Durai- 
swami Aiyar argued a wider ground before us, namely, that the 
debts which it was sought to make these persons liable to con- 
tribute to liquidate were debts themselves incurred ulira vires of 
the powers of the Fund. That may be right or wrong; but it 
is obvious that it ispremature to discuss it at this stage. When 
these persons are called upon to contribute to the liquidation of 
definite debts, it will be open to them to argue that the debts 
which they are called upon to contribute to pay are ultra vines 
of the powers of the company, that is to Say, are not in law 
debts at all That must be dealt witl?on its merits as each case 
arises. It is not a matter with Which we can deal now. 

Costs as between attorney and cliept out of the estate. 

A.S.V. Appeal allowed. 


Fund, Ltd. 
v. 
Natesa 
Sastri. 


Kottapalli 
Bapayya 
v. 
Official 
Recelver, 
Guntur. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS 
PRESENT:—MR. JUSTICE VENKATASUBBA RAo AND MR. 


Justice MADHAVAN NAIR. şi : 
Kottapalli Bapayya ..  Appellani* 
(Petitioner) 
v. 
Official Receiver of Guntur and others .. Respondents 


(Oficial Recewer and Respondents). 


Provuictal Insolvency Act (V of 1920), S 35—Insolvent whose debts 
have not been paid in fel—Annulment of adsjuduation—Right to apply for— 
Complete and full discharge given by all creditors—Effect 


Under S 35 of the Provincial Insolvency Act, an insolvent whosp debts 
have not been paid in full is not entitled to apply for the annulment of his 
adjudication The fact that all the creditors give him a complete and full 
discharge will not entitle him to do so - 

Appeal against the order of the District Court of Guntur, 
dated 28th January, 1928 and made in O.P. No. 9 of 1927 in 
I.P. No. 3 of 1919, > t 


B. Somayya for appellant. 
N. Rama Rao for respondents. 
The Court delivered the following 


JUDGMENT,—The question is, does the case fall within sec- 
tion 35 of the Provincial Insolvency Act? ‘Ie insolvent applied 
under that section for the annulment of his adjudication. The 
section runs thus: 

“Where, in the opinion of the Court, a debtor ought not t8ehave been 
adjudged insolvent, or where it is proved to the satisfaction of the Court 
that the debts of the imsolvent have been paid in full, the Court shall, 
on the application of the debtor, or of any other person interested, by 
order in writing, annul the adjudication ’’ 

It is admitted by his counsel that the debts of the insolvent 
have not been paid in full, but it is stated that all the creditors 
gave him a complete and full discharge. That is not enough, 
for what the section contemplates is, payment of the debts in 
full. This is the effect of the numerous decisions on the point. 
In Muhammad Ibrahim v. Ram Chandra, which we follow, the 
authorities are set forth and we do not propose to refer to them 
in any*detail. The appeal fails and is dismissed with costs. 





SASW . Appeal dismissed. 
e e b e 
` e 
*C.M.A. No. 45 of 192R === 3rd October, 1929 


° 1 (1925) I.L.R. 48 A 272. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. ° 
e PRESENT:—MR. Justice WALLACE AND MR. JUSTICE 
Jacks. ° . 
-P. A. L. Pl. Palaniappa Chettiar (died) 
and another .. Appellants (Deft. and 
his Legal Representative) e 
v. 
V. N. S. Chockalingam Chetti .. Respondent (PIf.).  , 
Aimdu Law—Inheritance—Custom in derogation of—Naiure and proof 5 Palani 
of, regwired—Evidence of—Analogous atstoms f—Few instances recent and CET 


* after date of sint if suficieni—Enlargesment of custom by parity of reasoning v. 
—Permissibsltty—Nattukotig: Chethes—Strıdhanam of married daughter Chockalingar. 
dying Maving a female issue who herself dies without issue—Reverter of, to Chetti. 
parents of daughter—Custom of—Proof of 

Where a custom 1s pleaded in derogation of Hindu Law that custom 

eshould be clearly defined and proved, so that, given the facts of the case, 
there will be no vagueness or obscurity as to the application of the custom. 

A custom cannot be enlarged by any panty of reasoning. Customs 
may be sinular or contradictory, probable or improbable, and the existence 
of one custom is no evidence of the existence of another The only proof 
of custom is the evidence of that custom and no other—evidence that 
given certain data certain results follow with the force of law. 

Where the only evidence given was one definite instance and one 
vague instance of a very modern date and neither of them pror to the 
date of suit, held that that was inadequate to discharge the onus of 
proving a custom uniform, definite and specific and having the force of law. 

Amongst Nattukotf&: Chetties there was admittedly a custom by which 
jewels, vesscls @nd money presented to a girl by her.parents at the time 
of her marnage become her stridhanam and there was also a custom by 
which, on the death of that married daughter without issuc, that stridhanam 
reverted tgethe donors, her parents Plaintiff contended for a custom 
that that stmdhanam reverted to the parents even when the woman had a 
female issue and that female issue herself died without issue. 

Held, that the custom pleaded by the plaintiff could not be established 
by evidence of analogous customs, such, for instance, as the custom by 
which the sirndhanam of a woman dying issucless reverted to her family, 
or the custom by which the stridhanam of a woman dying leaving a son 
who himself died without issuc reverted to her family. 

Held also that the evidence adduced was insufficient to establish the 
custom pleaded. 


Appeal against the decree of the Court of the Subordinate 
Judge of Sivaganga in O.S. No. 100 of 1922. l 
K. S. Champagesa Aiyangar and S. Singam Aiyangar for 


appellants. ae 
M. Pataijali Sastri and K. Ramanathan Chettiar far 

respondent. . i j ‘ 
The judgment of the Cour, was delivered by - ? 


allace, J.—The question gor decision in this appeal is  waface, I. 
whether the plaintiff has proved the caste custom set up by him 


eee Sees eee om e do 








*Appeal No 142 of 1925. 6th Geptember, 1929. . x 
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Paltniappa 
Chettiar 


v. 
Chovkalingam 


Chetti. 





Wallece, J. 
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in derogation of the Hindu Law of inheritance. The plaintiff 
is of Nattukottai Chetti caste. It is a custom in that caste, when 
the daughter of a house is married, for her parents toepresent 


to her jewels, vessels and money which become her stridhanam. | 


There is also a custom which has been recognised by this Court 
in A.S. No. 196 of 1923, that if that married daughter dies 
without issue, that stridhanam reverts to the donors, her parents. 
The plaintiff before us contends for a custom that that stri- 
dhanam reverts to the parents even when the woman has had a 
female issue'and that female issue herself dies without issue. 


Under ordinary Hindu Law a female issue would on the death ° 


of the mother inherit her stridhanam hotding a limited igterest 


therein, and on her own death without issue it would revert to ` 


her father, the husband of the original donee. The plaintiff 
contends that there is in his caste a custom having the force 
of law which diverts the inheritance from the father te the 
family of the original donors of the stridhanam. 


Now it is essential in a case where a custom is pleaded 
in derogation of Hindu Law that that custom should be clearly 
defined and proved; so that, given the facts of the case, there 
will be no vagueness or obscurity as to the application of the 
custom. The facts of the present case are, the plaintiff’s sister, 
Minakshi, was married to the defendant in 1891¢ her parents 
gave her the tisual stridhanam; she died in 1908 leaving one 
child, a daughter Visalakshi, who inherited her mother’s stri- 
dhanam; she died in 1921 without issue. It may be “voted also 
that at the time of her birth Visalakshi also received stridhanam 
presents from her maternal grandfather’s family. Now the 
custom contended for in the plaint is that on the death of Visa- 
lakshi, both these stridhanams, the one given to her and the 
one given to her mother, belong to the plaintiff’s family accord- 
ing to law and justice and according to the custom of the caste 
of both parties. The plaintiff asserts that the capital sum of 
both stridhanams has been left intact and has been accumulat- 
ing interest; so that what was originalky a sum of about 
Rs. 4,000 has now swelled to over Rs. 50,000 and the original 
claim ‘was for that sum. If,.we confine ourselves to what is 
i&volvede in the present appeal, which relates only to the stri- 
dhanam conferred on Minakshi, the amount originally stood 
at Rs. 1,672 has now £wollef to Rs. 28,616 end it ig that 
sum*which the plaintiff now @laims. The plaint was not clear 
as to whether custom demanded that each stridhanam should 
be kept intact®from the moment of donation until reverter, It 
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was claimed, however, in this case that both have been kept so Palasicppa 


: Chettiar 
intact and therefore were available. 
e 


v. 
: F Chockalingam 
Itfiis of course settled law that the evidence of a custom e Chetu. 


. pleaded to have the force of law must prove it to be continuous, 
uniform and specific. We have to examine the evidence to see 
if it satisfies that test. 


It will be coavenient here to dispose of a contention of the 
plaintiff that he could establish a custom by evidence of what 
he ‘calls an analo-ous custom. He contends, for example, that 
the recognised custom by which the stridhanam of a woman 
dying issueless reverts to her family is analogous to the one 
now pleaded. He contends again that a custom, to which some 
of his witnesses speak, by which the stridhanam of a woman 
dying leaving a son who himself dies without issue reverts to 
her family, is an analogous custom. And he pleads that such 
analogous customs give, by considerations of common sense and 
parity of reasoning, a probability in favour of the custom alleg- 
ed in the plaint. Such a contention seems to us inadmissible. 
Comfthon sense and reasoning have nothing whatever to do 
with custom. As stated in Arthur v. Bokenham* quoted 
at page 326 of 37 Calcutta, it cannot be said that 
a custom is founded on reason, “for no reason, even 
_ the highest phatsdever, would make a custom or law, and there- 
fore you cannot enlarge such custom by any parity of reason- 
ing, since reason has no part in the making of such custom.” 
Customgemay be similar or contradictory, probable or impro- 
bable, and the existence of one custom is no evidence for the 
existence of another. The only proof of custom is the evidence 
of that custom and no other—evidence that given certain data 
certain results follow with the force of law. It therefore 
appears to us that no evidence of analogous custom is relevant 
in proof of the plaint custom. This rules out the evidence 
of P.Ws. 4 and 6 for the plaintiff. 


For the rest, P.W. 1’s evidence is very vague. The only 
instance of the plabat custom to which he speaks is one which 
occurred two months before he gave his evidence in the house 
of M. M. P. L Palaniappa’ Chetti of Nemathanpatti. Now no 
one from that house has been examined. _Accordifg to the 
witness also the stridhanam was repaid i in that case by a hundi, a" 
but fo hundishas been filed nof any atcounts produced. P.W. 2 


instances a case in his own family in which on the advice of 
—-8 —_— — n . "n 


1. (1708) 11 Modern 1 148, 161. e ° 


Wallace, J. 








820 THE MADRAS LAW JOURNAL REPORTS. ` [vot. 


his elders he returned his wife’s stridhanam and paid it by a 
hundi “one and a half years ago,” that is just about the time 


when the present plaint was filed. That hundi is pot filed. But 


what is more important, P.W. 2 does not say that the reverter : 
was in response to his feeling that it was a matter of caste law. 
He says himself that he did not know what the caste rule was. 
None of those who advised him is examined. It may be noted 
that the custom he speaks of is not exactly that alleged in the 
plaint, since he does not speak of “any reverter of stridhanam 
pad to his daughter. P.W. 3 only speaks of the plaint case 
and says that according to Chetti custom, the stridhanam—it is 
not clear if he is speaking only of Minakshi’s stridhanam and 
not of Visalakshi’s also—“belong” to the parents of the girl. 
He speaks of a correspondence about the matter but no letters 
are filed. P.W. 5 says vaguely that if a woman dies “leaving 
a son or daughter who also dies subsequently,” that is, in eyery 
case, since every one dies, it will again revert to the, parents 
of the woman. He does not say what happens when the 
woman’s issue dies issueless. A witness who makes sych a 
statement is entitled to no weight. His knowledge is shown in 
cross-examination to be mere hearsay. 


Thus the evidence gives us one definite instance and one 
vague instance of a very modern date an@ neither of them 
prior to the date of the suit. Obviously this is adequate to 
discharge the onus which lies on the plaintiff to prove a custom, 
uniform, definite and specific and having the force of daw. See 
the observations of the Privy Council in Chandikg Bakhsh v. 
Muna Kunwar.’ None of the plaintiff’s witnesses in fact deposes 
that the alleged custom has among them the force of law or 
that the obligation to return the stridhanam is of the nature, 
of a legal obligation. Most of them seem to agrée that the stri- 
dhanam need not be kept intact although caste etiquette does 
usually keep it intact. It is difficult to gather from their evi- 
dence what custom lays down about that, and here undoubtedly 
the custom is to the last degree vague and indefinite. No case 
has been cited as settled by a caste panchayat, and, if the custom 
had beerf in vogue, there must haye,been cases of this kind. 
The evidgnce therefore appears to us “wholly insufficient to justify 
this Couft in putting on one side the ordinary rule of inheri- 
tance under Hindu Law. e The alleged custom is not proved by 
cogent evidence or by well authenticated and anctent instances, 
nor is it in all respects specific and definite. 








2 (1902) B.R. 29 I.A. 70: I.L.R. 24 A 273 at 281 (P.C). 
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e The plaintiff in argument sought to support his weak case 
by quoting the evidence of two of the defendant’s witnesses, 


D.Ws. 2eand 3, D.W. 2, when the plaint custom was put to ` 


him in general terms, said that the property “will go” to the 
donor’s family. In cross-examination he said he did not know 
“personally of the custom. Here again is lacking the essential 


element, namely, the conviction that the stridhanam will go as’ 


a matter of obedience to custom having the force of law. 
D.W. 3’s evidence is much vague and he speaks merely of a 
demand and not even of a payment. We do not think that this 
“evidence is sufficient to fill the gap in the plaintiffs evidence. 


Iteseems clear thaf there is a custom having the force of 
law by that, if the daughter of the family dies issueless, the 
stridhanam will revert to her parents, but there is at present 
no clear custom having the force of law by which such reverter 
occurs when the daughter has issue and dies leaving issue. 
There is no certain custom in such a case governing the destiny 
of the stridhanam, and that destiny is apparently being decided 
by muttal arrangement sometimes one way, sometimes another. 
This is the evidence of a witness examined on commission for 
the defendant, Ex. II (a) and it appears to us to represent the 
probable state of affairs. 


It is argyed for the plaintiff that granted a custom that 
where the woman dies issueless the inheritance would go to 
her parents Hindu Law would avail to send that inheritance 
in the sawf& track when she has a daughter who dies issueless 
because under Hindu Law that daughter will not be a full owner. 
But obviously such an argument is untenable. The plaintiff 
cannot appeal to Hindu Law to support a custom which has its 
foundation in the derogation of Hindu Law. The manner of 
inheritance must be wholly either one way or the other, either 
according to custom or according to Hindu Law. This conten- 
tion of the plaintiff has ng support in the evidence of any wit- 
nesses; nor does any witness distinguish the manner and the 
reason of the revertes in the case of Minakshi’s stridhanam, and 
in the case of Visalakshi’s stridhanam, or suggest that Visalakshi 
held hers by custom merely as a limited owner; nor is tht con- 


tention even found in the plaint itself. . $ 


The conclusion therefore we come to on the evidence is 
the opposite of that come to bythe Icirned Trial Judge. We 
should have been more reluctant to differ from him if he*had 
given any reasons for his conclusion, bu his judgment is merely 
a setting out of the evidence and the argument on beth sides with 
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Pajaniappa a pleading, it appears to us, on the whole against the plaintiff’s 
case, and then one sentence in paragraph 18 that on a careful 
Chee. consideration of the evidence, he has come to the conclysion that 
— œ the plaintiff is entitled to recover. For that conclusion he gives 
no reason except that Minakshi’s and Visalakshi’s amounts are 
kept distinct in the accounts, but this seems to us no reason at’ 
$ all, since, as they were donated at different times and no doubt 

invested at different times, it is natural that they should find 
. separate entry in the family accounts. . 

We, therefore, on our conclusion, reverse the decree of 
the learned Trial Judge and dismiss the plaintiff’s suit with ° 
costs in both Courts. ° í 


A.S.V. i Appeal allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT:—Mr. Justice KUMARASWAMI SASTRIAR AND 
MR. JUSTICE PAKENHAM WALSH. 


Ramalinga Chetty and another .. <Appellanis* (Defts.) 
v. 7 
The Vellore Mercantile Bank, Ltd., by 
Agent, B. Devasikhamani Mudaliar .. Respondent (DIf.). 


Ramalinga Hinds Law—Joint Family—Manager not father—Tregde new, specu- 
Chetty lative, and totally incommensurate with family assets carried on with bor- 
v. rowed capital by—Debt borrowed for purposes of—Binding nature of. 
The Vellore 


Mercantile The Ist and 2nd defendants and one R, the father ofethe 4th and 

Bank, Ltd, 5th defendants, were brothers and members of a joint thdu family 
governed by the Mitakshara Law Before and during the lfetime of R, 
the family carried on a small provision business and cloth business After 
the death of KR, the Ist defendant and a son of the 2nd started a new 
speculative business in ground-nuts That business was carried on entirely 
out of borrowed capital and no portion of the family property was used 
therefor. It was carried on on a scale which was totally: incommensurate 
with any of the family estates. For the purposes of that trade money was 
borrowed and a promissory note was executed therefor by, inter alia, the 
Ist defendant and the son of the 2nd The 2nd defendant, who was the 
eldest member of the family, did not join in the execution of the note, and 
did not take any part in the new business. 

In a suit brought on the promissory note, held, that the note was not 
binding gn the 4th and 5th defendants (minors) or on their shares in 
the famıly property. 

è The carrying on of an entirely new speculative business with borrowed 
capital of a scale which was totally incommensurate with any of the family 








ve estates is not an act which would bind the minors. 
° Appeal against the decreg of the Court of fhe Subordinate 
Judge of Vellore in Original Suit No. 97 of 1922. 
dæ ° oe 
° F *Appeal Nap 5 of 1925, Sth August, 1929, 
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e B.C. Seshachala Atyar for appellants. 
o K. S. Krishnaswami Aiyangar for respondent. 
The® Court delivered the following 


JUDGMENT.—This appeal arises out of a suit filed by the 
` plaintiff-bank against the defendants for the recovery of 
~ Rs. 14,523-12-0 alleged to be due on a promissory note executed 

by defendants 1, 6 and 7 and one Venkatesa Chetti (deceased), 
san of 2nd defendant for Rs. 10,000 payable with interest at 
Rs. 1-6-0 per cent. per mensem. It is alleged that the defend- 
"ants paid interest amounting to Rs. 262-8-0 and have not paid 
the balance. The plaintiff’s case is that defendants 1 and 2 
and one Ramakrishna Chetty, the deceased father of defend- 
ants 4 and 5, were undivided brothers and formed members of a 


- sjoint Hindu family governed by the Mitakshara Law. of which 


the Ist defendant and the son of the 2nd defendant who was 
the second executant of the suit promissory note were the manag- 
ing members and that the 1st defendant and his deceased brother, 
Venkatesa Chetti, had been carrying on a trade for which the 
suit money was borrowed on behalf and for the benefit of the 
joint family including defendants 2 to 5 along with their part- 
ners, and a decree is prayed for for the amount on the ground 
that # has not beeg paid. 


The apptllants in this case are only defendants 4 and 5. 
They are minors. Their father died several years ago. The 
question ig whether the promissory note executed by defend- 
ants 1, 6 and 7 and the son of 2nd defendant is binding on 
the minors. The case for the minors is that the debt is not 
binding on them as the 1st defendant and the deceased Venka- 
tesa Chetti were not the managing members of the family of 
defendants 1 to 5 but it was the 2nd defendant who was manag- 
ing the family affairs, that the Ist defendant and Venkatesa 
Chetti had been carrying on the plaint-mentioned trade on the’r 
own account in partnership with strangers to the family, that 

| the said trade was not an ancestral or family trade but a spe- 
culative one and that no ground is made out for charging 
these defendants with the liability, It is also stated that the 
interest is excessive and usurious. 


The Subordinate Judge held that the family was fae 
ed and that the note was binding on tl® minors. He has given 
his reasons in paragraph 9 of his fudgment. It seems to us+hat 


he has not really met the various contengions urged and the evi-: 


dence, oral and documentary. e 
e e 
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Ramalinga The joint family referred to in the plaint consisted pf 
Chetty Chinnaswami Chetti, the 2nd defendant herein who was the eldest 
The Velloe member, Narayanaswami Chetti, the Ist defendant hesein, ‘and 
me the last brother Ramakrishna Chetti (father of the appellants ) 
who died some years ago. The family according to the evi- 
dence originally owned lands and then began to carry on a busi-° 
ness in provisions. The accounts of the business have been 
filed as Ex. C. They show that the provisions business was 
+. carried on on a small scale, Ramakrishna Chetti, the father 
of the appellants, being interested in the business. That busi- 
ness according to the evidence was closed in 1912 and there - 
was a Settlement of accounts which is signed among others by 
Ramakrishna Chetti. Ramakrishna Chetti according *to one 
witness died about two years after the close of the business, 
that is about 1914, and one or two witnesses put it a little latere 
1915 or 1916 After the death of Ramakrishna Chetti we find 
that in 1917 two junior members of the family, which was 
st ll then trading in cloths and provisions on a small scale in Polur 
and an adjacent village, began to export ground-nuts tp Eng- 
land. The business, according to the plaintiffs own witness, 
P.W. 5, was carried on on a very large scale and they were 
sending goods to Marseilles and other places to the extent of 
seven of eight lakhs and the business wag conducted emtircly 
by borrowing money from the plaintiff-bank. Thaevidence also 
is that the market was unsteady at the time. He says that the 
price of ground- -nuts was fluctuating every day and the busi- 
ness ended in a heavy loss. It is clear from the evidence that 
whereas the family was before and during the lifetime of the 
father of the appellants carrying on a small provision business 
and cloth business in the village of Polur and its hamlets, in 
1917, the 1st defendant and his deceased brother’s son Venkatesa 
Chetti who were the junior members of the family in partner 
-ship with others began this speculative business in ground-nuts. 
It is not suggested that any portion df the family property was 
used for this business. According to the evidence it was car- 
ried om entirely out of borrowed capital. “The prom'ssory note 
was not executed by the 2nd defendant who was the eldest 
member but by defendants 1, 6 and 7 and by the son of the 
2nd defendant. The note does not purport to bind the minors, 
ov nor does it state the purpose f&r which the loan was takep. On 
° these facts the question is whether the minor appellants (defend- 
ants 4 and 3) are liable for the loss incurred in such business. 


° ; In this case ye are not concerned with the pious obligation of 
è á e e 
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te son to pay off his father’s debts in which case the question 
as to whether the trade was old or new does not arise. Atchutam 
v. Ratwgjt,' Rajagopal Pillai v. Veeraperumal Pila? and 
Venkatasanu Naicker v. Palantswami Chetigar® are such cases, 
namely cases of liability of the son, and the Court held that 
“his liability was irrespective of the nature of the business start- 
ed by the father. The-present case we think is governed by 
the ruling of the Privy Council in Sanyasi Charan Mandal v. 
Krishnadhan Banerji * and by the decisions in Sanyasi Charan 
Mandal v. Asutosh Ghose Tadibulli Tammireddi v. Tadi- 
` bulli Gangiredds,° Sadasiva Mudaliar v. Hajee Fakeer Mahomed 
Sait’ and D. McLaren Morrison v. S. Verschoyle." We do not 
think ta it makes much difference in considering the liability 
of a minor in respect of a new trade carried on_not by his 
‘father but by another member of the family whether the family 
is governed by the Dayabhaga or the Mitakshara Law, as the 
principles which govern the decision in this case are not based on 
any difference between the Dayabhaga and the Mitakshara Law 
as to the power of a manager of a joint family where coparce- 
ners other than his own sons are concerned. Reference has 
been made by the learned Advocate for the respondents to 
Lakshmiiah v. Official Assignee, Madras,® and it is argued that 
the appellants would be liable for the reason that the trade was 
carriéd on by&he adult members of the family and consequently 
that it should be presumed that it was a trade carried on for 
the benefit, of the family. Some of the important elements 
which the*learned Judge noted are lacking in the present case. In 
Lakshmiah v. Official Assignee, Madras,’ the family property was 
being used without any” objection for the trade and all the 
members acquiesced in it, and it was held that under those cir- 
cumstances the minors were liable. The learned Judges take 
care to state that each case must depend on its own facts. We 
think that case was more a decision on the particular facts than 
a decision which laid down any general rule, much less any 
general rule that would override the principles which govern 
the ratio decitdendi ôf the cases which we have already cited. 
The only observation about that case I wish to make, is that 











1. (1925) 50 M.L.J. 208. 2, (1927) #53 M.L.J.° 232 : 
3 (1928) 56 PLS. 80. 
+ (192) LR. ® I.A. 18 IL.R. 49 C 560: 43 M.L.J. 41 (PC). 


5. (1914) I L R? 42 C. 225 . 
6 (1921) I.L.R. 45 M. 281: 42 M.L J. 570. 
7 (1922) 44 M.L.J. 3% (PC) æ (1901) 6 EWN. 429. 


9 (1928) M.W.N. 576 
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the fact that the family was a Dayabhaga family for the purpoge 
of this question does not seem to make much difference. in 
all joint families a person who is not the father, has the power 
of management and the criterion by which the binding nature of 
such debts should be decided is whether they were borrowed for 
the benefit of the family and would bind the minors. It cannot 
be said in the present case that the carrying on of an entirely 
new speculative business with borrowed capital on a scale which 
was totally incommensurate with any of the family estates, for 
we find that the family was carrying on only a small business 
before, by the other members is an act which would bind the - 
minors. One other feature in this ease is that the eldest 
member is not shown to have executed the promissory note 
or taken any part in the ground-nut business. It is argued 
that the adult members executed two mortgage-deeds Exs. F» 
and F-1 and that it should be presumed that all of them car- 
ried on this speculative business in ground-nuts. But Exs. F 
and F-1 were executed in 1920 when the business practically 
ended in a loss and so they would not afford evidence as to 
the state of the dealings anterior. We are of opinion that 
this business which was started by two members of the family 
in partnership with strangers was not a business which was 
of such a nature as would bind the ming appellants. e We 
allow the appeal and dismiss the suit against defendants 4 and 
5 and their share in the family property with costs in this and 
the Lower Court. a 

A.S.V. „t Appedi allowed. 


[FULL BENCH. ] 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT:—Mk. Justice RAMESAM, MR. JUSTICE JACKSON 
AND MR. Justice REILLY. 


Chedalavada Subbayya e.. Appellant* (1st 
Deft.) 
v, 
Qhedaląyada Ananda Ramayya .. Respondent (Plff.). 
Hindu Law—Portition sutt—Future marriage expenses of unmarried 
daughters—Liability of the fons © š ô 


Held by the Full Bench (Jack¥ou, J, dtsseniuig) —In a suit for parti- 
tion between a Hudu father and his sons, the sons are liable for the future 
A 





*S.A. No. 983 of 1925. 20th December, 1928. 
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Marriage expenses of their unmarried sisters in proportion to ther shares 
of the property divided. 
«Ramalinga Annari v. Narayana Annavi, (1922) L.R 49 LA. 168. TLR 
45 Mad 489 43eM.L.J. 428 (P.C.) distinguished 
Second Appeal against the decree of the Court of the Addi- 
. tional Subordinate Judge of Bapatla in A.S. No. 58 of 1924 (A.S. 
No. 70 of 1924 on the file of the District Court of Guntur) 
preferred against the decree of the Court of the District Munsif 
of Tenali in O.S. No. 754 of 1922. 
°” °[N.B.—This Second Appeal originally came on for hearing 
. before Jackson and Reilly, JJ. and, as their Lordships were 
inclined to disagree with each other on the point of law after 
hearing the appeal for some time, they requested the Chief 
Justice to allow them to form a Full Bench with another Judge 
„and thus the Full Bench was constituted as above.—REP.] 
P. Saty@larayana Rao for appellant. 
Ch. Raghava Rao for respondent. 
The Court delivered the following 


JOpements. Ramesam, J—This Second Appeal arises out 
of a suit for partition. The plaintiff is the son of the 1st defend- 
ant by the latter’s first wife. The 2nd defendant is the son of 
the Ist defendant by his second wife. The 3rd defendant is 
the widow of a prefleceased brother of the 1st defendant. The 
Ist defendanf has four daughters by his second wife, of whom 
the first had been married before and the others were all un- 
married g& the filing of the plaint. The eldest of these was 
married while the suit was pending before the District Munsif 
about four months before his judgment, and the other two still 
remain unmarried. The seventh issue in the case runs thus: 


“To what provision, if any, is lst defendant entitled for marriages 
of his unmarried daughters?’’ 

The District Munsif found that the 1st defendant spent 
Rs. 2,000 including dowry,and expenses for the marriage during 
the pendency of the suit, and that the 1st defendant was entitled 
to one-third share frem the plaintiff. Similarly he fixed Rs. 2,000 
for each of the marriages of the remaining two girls to be mar- 
ried and the plaintiff's one-third share was charged on hi8 share 
of the property. There was an appeal by the defendant ara! 
also a memorandum of cross-objections by the ‘plaintiff. Among 
the points fox determination sfated bẹ the Subordinate Judge 
are Point 3, namely: s ° 

“Whether the plaintiff is liable to corribute to thè marriage ex- 


penses of the daughters of the second wife of the appellamt,’’ 
e e e 


Rameram, J. 
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and Point 4, namely: 


e 

“What were the expenses incurred in marrying ihe daughter of, the 
appellant who was married after suit ’’ e 

On the 4th point, he found that the expenses of the ‘marriage 
might reasonably be fixed at Rs. 2,000; but on the 3rd point he 
held, relying on Ramalinga Annavi v. Narayana Annavi, that” 
the plaintiff was not liable to contribute out of his share towards 
the marriage expenses of the Ist defendant’s daughters married 
after the date of the suit or to be married. Though the deaision 
in Ramalinga Annavi v. Narayana Amavt' relates to the mar- 
riage of a male coparcener, he thought that the principle applies ` 
also to the marriage of a female membem This Second Appeal 
is filed by the 1st defendant and before us it was argued on his 
behalf that all the members of the joint family are liable to 
contribute to the marriage expenses of the three daughters. e 


The learned Advocate for the appellant in the course ôf his 
arguments referred to a verse of Yajnavalkya quotedeat p. 239 
of Vol. II of Colebrooke’s Digest (Bk. V, Ch. 2, LXXVII). 
This verse is also cited in Banerjee’s Stridhanam, 3rd dition, 


(pages'1745). aea: eR 
aar: IATA, Il The verse does not occur in the 
Vyavahara Adhyaya or Book 2 of Yajnavalkga, but in the Athara 
Adhyaya or Book 1, where it is verse 105. The @ranslation of 
that verse of Vajnavalleva and the corresponding commentary 
of Mitakshara shows that the verse relates to eating and not 
to divide the property (vide Vol. 21 of the Sacred Bodks of the 
Hindus, Yajnavalkya with Mitakshara, page 227). A similar 
verse occurs in Vasishta (vide Sacred Books of the East, Vol. 14, 
Ch. 11 or Dutt’s Dharma Sastras, page 777) where also it refers 
to eating. A similar verse also occurs in Manu. It is obvious 
that Jagannadha misquotes a verse of Yajnavalkya misreading 
the word “bhoj” (to eat or to feed) as “bhaj’’ (to divide) and 
no argument can be rested on this quotation. I refer to this 
merely to eliminate it from my consideration in the rest of the 
judgment. 
The main contention of the appellant is that daughters are 
titled to be maintained by the joint family including the father. 
Fris right is historically the remnant of an original right to 
a share in the property étself. e He contends that partitign be- 
tween the male members does not put an end to the right but 
the members or at least the members of a branch continue to be 
os E 





1 (1922) L.R.@9 I,A. 168: I,L.R. 45 M. 489: 43 M.L.J. 428 (PC) 
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ljable to her maintenance. We have got a series of cases to 
show generally that the joint family property is liable for the 
marriage expepses of a daughter and where the father is dead 
_and the’ property has survived to the other members, whether 
“sons or not, they are liable for the marriage expenses. (See 


* also Strange’s Hindu Law, Vol. II, page 313 ) It is unneces- 


sary to refer to these cases in detail, for it is admitted by the 
respondent that members of the joint family, who get the pro- 
perty by survivorship after the father’s death, are liable for the 
marriage expenses of the daughters. We have, for instance, 
Tulsha v. Gopal Ra? and Vatkuntam Aimmangar v. Kallapiran 
Aiyangar,* where it is observed: i 


“That the expenses are to be borne hy the family property just in 
the same way as the cost of maintenance there seems no doubt upon the 


e2uthorities (ace TiWsha v. Gopal Rar; ‘West and Buhler,’ 754; Mayne’s 


‘Hindu Law,’ sections 81, 408) The common practice of provid- 
tng im partition decrees for the marriage expenses of daughters can hardly 
be accounted for except on the hypothesis that such expenses are properly 
chargeable®on the family property ’’ 


The dictum is not only valuable as an authority on the ques- 
tion of law but also as showing a practice to the knowledge of the 
learned Judges. Other cases are Bapayya v. Rukhamma,* Bas 
Mangal v. Bai Ruklemint,” which is a case of maintenance of 
widowed daughter# but incidentally refers to the text relating to 
the ano oe of unmarried daughters, Gangu.v. Chandra 
Bnaga Bai,’ referring to unmarried daughters of disqualified 
persons gud Nandan Prasad v. Ajudhia Prasad.” These cases 
arose after the death of the father and are not directly authori- 
ties for the liability on partition during the father’s lifetime. 
They are referred to as showing the foundation of the liability 
which is shown by them to be the possession of the joint family 
property. During the father’s lifetime if there is no partition, 
that the whole family is liable for the marriage of the daughters 
is not denied by the respondent. But he contends that such 
liability of the joint family during the father’s lifetime was 
only because of the father’s obligation to maintain and bear the 
marriage expenses of his daughters and the obligation falls 
upon the joint family through him, and when there is a partition 
it is confined to the father and his share only. It is this positiqn 
which has got to be examined. If the obligation is metely that 

.-—-——+ e— e - 

2 (1884) I L.B. 6 A 632 
3 (1900) I.L.R. 23 M 512: 10 M.L.J. 111. 





4. (1909) 19 M.L J. 666 5 (#98) [.L.R.023 B 291. 
6. (1907) I L.R. 32 B. 275 at 281, 7 (1910) T.LR, 8&2 A 325 (FB). 
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of the father and it is only through him that it falls upon the 
joint family, the contention of the learned Advocate for the 
respondent may perhaps be correct. We may examine the histéry 
of the law as to the basis of the right of the daughter to be 


maintained and to be married. It seems to me that so far as’ 


the joint family property is concerned, the obligation is that 
of all the members of the family, that is, the father and the 
brothers, and it is not that it was originally the obligation of 
the father only and through him it has extended to the whole 
joint family. No doubt in all systems of law a parent is bound 
to maintain his child till a certain age. For instance, Banerjee 
in his book on Marriage and Stridhanam, 3rd edition, at p. 191 
observes : i 

“that a man should be bound to maintain his legitimate children is 
natural and obyious; and the same texts that enjoin him to support his 
wife may be cited also for the present purpose,’’ 

and he quotes Manu IX, 108; XI, 9, 10; Colebrooke’s Digest, 
Bk. 5, 77; Vol. II, Ch. IV, 11, 12; 1 Strange 67. It is doubt- 
ful how far this obligation of a parent to maintain a child which 
is parl of all systems of law including Hindu Law extends to 
the marriage of the child. On the other hand, it may be said 
that the obligation to marry the daughter is not a legal obliga- 
tion, however much it may be a religious qbligation. That ís 
the view taken in Seshammal v. Munisani Mudaliargand Sundari 
Ammal v. Stibramania Aiyar.” In those cases it does not appear 
that the father was a member of the joint family or had ancestral 
property. The cases were discussed on the footing of the general 
obligation of a father to maintain or marry his daughter, and it 
was held that the father was not under an obligation to marry his 
daughter. On the other hand, it may be said that at least among 
Brahmins and Vaisyas with whom pre-puberty marriage is com- 
pulsory as a religious injunction, the father is legally bound to 
marry his daughter. But whatever may be the true view as to the 
liability of a father to marry his daughter considered by himself 
and by reason of the parental relation and apart from the posses- 
s'on of the joint family property, so far as fhe possession of the 
joint family property is concerned, there is no doubt that the 
father is bound to marry his daughter and that not because of a 
réigiousinjunction about pre-puberty marriage but because of a 
better reason, namely, the daughter’s right to be married is really 
the historical remnant of & large? right. It is therefore fuffle to 








8. (1897) BY.L.J. 105,” 9. (1902) I.L.R. 26 M. 505, 
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cpnifuse the two obligations, namely, the obligation of the father 
as a mere parent apart from property and the obligation of the 
father by reason of the possession of the joint family property. 
It is therefore not correct to say that the latter obligation is deriv- 


“ed from the former. I think the two are independent and it is not 


that one is based upon the other. For this purpose we have to 
examine the growth of the law relating to the rights of brothers 
and sisters in a joint family from the earliest times up to the 
pregent day. In the very early law of property, the sons had no 
right to compel partition against the wish of the father except in 
one specidl case, which was, where he was old, disturbed in 
intellect or diseased. Omitting this special case, in general the 
fathe® may make a partition because he desired it, or because 
he has no desire for wealth, and is disinclined to pleasure and 
his wife is incapable of bearing further children. Omitting 
thes three cases, the only case that remains is after his death, 
when, of course, a partition can be made by sons. These four 
periods of partition are enumerated in Mitakshara, Chapter I, 
sectiop 2. It is contended by the learned Advocate for the re- 
spondent that this section relates to the self-acquired property 
of the father and section 5 relates to the ancestral property of 
the father. I do not agree with this contention for the very 
cogent reasons givgn by Sundara Aiyar and Sadasiva Aiyar, JJ., 
in SrinivasasAtyangar v. Thiruveligadathaiyan gar. At p. 562, 
Sundara Aiyar, J., observes: 

“The contention ıs that these verses show that section 3, verse 1, 
dealing With partition after the father’s deccase relates only 
to the self-acquired property of the father. To a question put to the 
appellant’s vakil from the Bench, which text, then, provides for the divi- 
sion of the father’s ancestral property his answer was that section 5, 
verse 1, does so. . . . But this verse is intended merely to show that 


wheie the brothers have an unequal number of sons, the grand-sons take 
per stirpes and not per capita ’’ 


At page 563 referring to the Smrithi Chandrika the learn- 
ed Judge observes: ° 


“‘There 13 nothing to show that the author of the Smnth: Chandrika 
understood the expresSion ‘paternal wealth’ as meaning the self-acquired 
property of the father ’’ 


; i e 
Much clearer are the observations of Sadasiva Aiyår, J. at 
page 567: . b 
e 
“The distinction between the ancestral and the self-acquired property 
of aefather was not known to th@®ancien Hindu Law. The expression 
‘paternal cstatc’ when used in Hindu Law books does not mean the father’s 
self-acquisition alone but merely means the estate which the son can inherit 
—e e——————— 
10 (1914) I.L.R. 38 M. 350: 25 M.L J. ék. 
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or obtain through his relation as such son to his father. In Venkalarasys 
v. Kolayya'! I have attempted to show that according to the Shastras, sons 
had no right in the property which belonged to their father ull both their 


father and mother were dead ”’ = ne 


Lower down he refers to Mitakshara relying on a text of° 
Gautama inferring the son’s rights by birth in the (self-acquired - 
and ancestral) properties of the father. The observations con- 
tinue up to page 570 on the proper interpretation of Mitakshara. 
I generally agree with these remarks. I do not think that it 
can be said that section’ 1 refers to the self-acquired property 
of the father in the modern and technical sense of that term 
and that section 5 refers to the ancestral property of the father. 
The object of section 1 was to narrate the. four periods of*parti- 
tion of a father’s property, that is, the property which was held by 
the father whether it was self-acquired or ancestral; it refers , 
to a case where the father was holding the property himself, 
that is, without being joint with other brothers. In other 
words, it refers to a case of a father and sons only and tliscusses 
the modes of partition between such a family. It describes 
ihrce modes of partition during the father’s lifetime, two of 
them being practically on his desire, one a special case and 
fourthly, after his death. These modes negative the right in the 
sons to compel partition in general. Section 5 deals with parti- 
tion of a grand-father’s property, that is, Where there is not 
merely a father but father and his several brothérs holding 
jointly, and they having sons. As there is no ‘division between 
the members of the second generation, the property i®.referred 
to as the grand-father’s property and the text discusses how 
it is to be divided between members of the third generation. In 
such cases no doubt the section says there is a right by birth, 
not that such right did not exist in the case of section 1 but only 
no right to partition. The object of section 5 is to lay down 
the division by stirpes. Placitum 7 of section 5 of the Mitak-~ 
shara suggests a different conclusion. ¿It is not clear to me that 
the word “acquired” means in this passage self-acquired in the 
modern sense of the term. But whateves inconsistencies we 
may find in the Mitakshara and whatever difficulties we may 
feel in *réconciling sections 1 and 5, the verses of Yajnavalkya 
ag very clear and the observations of Beaman, J., quoted by 
Sadasiva Aiyar, J5 in Srinivasa Aiyatigar v. Thirwvengadath- 
aiyangar™? are very approfriate. ® All that I am inglined toehold 
at present is that the four périods of partition mentioned in 
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section 1 are applicable to the grand-father’s property also, the 
division of which should be per stirpes. It is not clear to 
me ‘thatthe right in the son to compel partition was recognised 
in the Mitakshara. It seems to me that it is the inference in 

. the modern times from the right by birth. If in the Mitakshara 

“sons themselves have no right to partition, much less could the 
daughters. But this of course does not mean that the daughters 
have no interest in the property. Though it is not expressly 
stated that they have a right by birth, we have got the fact that 
after the father’s death the daughters had a right to a one-fourth 


* share against the brothers. Section 7, verse 5 refers to a fourth ` 


part of a brother. How does this right arise? It cannot be 
said that the sons only were sharers in the property during the 
father’s lifetime and that the daughters had no share, but after 
ethe father’s death new sharers are introduced and that the sons’ 
share is diminished. At this stage I may refer to some discus- 
sion which took place during the course of the argument as to 
what is meant by one-fourth share of the daughters. The text 
of Manu quoted at page 294 of Colebrooke’s Digest, Vol. II, 
shows that three-fourths of the whole is taken by the brothers 
and one-fourth is taken by the sisters, though it is expressed 
in a round about form, “let each give a fourth part of his own 
distimct share.” The text of Katyayana quoted, at page 297 
is to’the same effect: “For unmarried daughter’ < a fourth share 
is ordained, and three shares for sons.’’ But placitum 5 of 
S. 7 of Chap. I of Mitakshara speaks about a fourth part of 
a brothefs share which of course works out to a different frac- 
ton. The Smrithi Chandrika and other commentaries give their 
own explanation as to what is meant by this one-fourth share 
sometimes saying that it ig not a definite share, but means mar- 
rage cxpenses, sometimes giving a different mode of working 
the fraction. In this Presidency the whole discussion as to what 
the exact mode of working out the fraction is academical, for 
now it is settled law that the daughters are not entitled to a 
share, but all the same the discussion shows that the right of the 
daughter for maintehance up to the going to the husband’s house 
and for marriage expenses is the present remnant of thg right to 
a share Therefore the right of the daughters in the father’s 
lifetime, however much it cannot be compelled by “partition, 
must still be described as a right or, interest in the property. 
In S&rkar’s Mindu Law, 6th Clition,*page 328, the unmarried 
daughter’s right is thus described : : 

“Similarly an unmarried daughter acqufres an unpefeci right in the 
father’s properiy by virtue of which she enjoys the sine fea is main- 
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tained out of it until marriage and is also entitled to a quarter share, gif 
Partition takes place before her marnage, that is to say, when she continues 
as a member of the family ’’ s ° 

I agree with this passage. It seems to me that in the 
early law both the rights of the sons and the daughters were, 
imperfect rights in the property which cannot be materialised ° 
by compelling partition against the wishes of the father, but 
whereas the sons’ right gradually developed into a right to 
compel partition, the daughters’ right first became a right fo 
compel partition against the brothers only and-not against the 


father, and latterly degenerated into merely a right to main- - 


tenance and marriage expenses. Wheg the daughter’s right 
is so viewed, Mitakshara, Chapter I, section 7, placitum £4 does 
not mean that the daughter’s interest is not an interest in the 
property. It only shows that during his lifetime she could 
not compel partition and should take whatever he gives, which 
of course does not mean that he is not bound to maintain her or 
marry her. This is all what is meant by section 482 of Mayne’s 
Hindu Law. The first sentence, “Where a partition takes place 
during the life of the father the daughter has no right to any 
special apportionment” simply means that the daughter cannot 
compel partition and ask for a definite share during the father’s 
lifetime, but it does not mean that she hag no interest in the 
property for she had the right to a a sharg against the 
brothers after her father’s death. I thercfore infer that the 
right of the daughter for marriage expenses and for maintenance 
is a right over. the joint family property of the fat and the 
brothers and though during the father’s lifetime she cannot 
enforce such right in the form of a partition because of placi- 
tum 14 of the Mitakshara, still if the father is willing to exer- 
cise his discretion in favour of the daughter by giving some- 
thing towards her marriage expenses, the joint family. property 
is liable towards such expenses. I have taken pains to trace the 
early history of the law and draw the above inference simply 
for the purpose of showing that the right to get expenses out of 
the joint family property is not a right derived from the parental 
obligation of the father to maintain a child but an indepen- 
dent dbligation arising out of the joint family property law. 
Phe neyt question that arises is—after, partition, on whom does 
the obligation falf? Mr. Raghava Rao says on the father only, 
because it is an obligatiof peculfar to the father by reason wf his 
parental position. We have %een that the obligation existing 
before the death of the gather is not the obligation derived from 
the parental pesition. If so, there is no reason why after parti- 
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tion it should fall upon the father only. It is true there are 
cases showing that, while during the continuance of a joint family 
the’ obligation falls on the whole family, after partition, it does 
not fall pon the whole family but on same branch or branches 
_ of the family. For instance in a partition between a father and 
* two sons, debts ccntracted by the son not for family necessity 
will not fall on th? whole joint family but only on his branch, 
that is, on himself and his descendants, but not on his brother 
or on his father. [ut the debts of a father not illegal or immoral 
will certainly fall upon all branches of the family not only upon 


- the father but upon the branches of each of his sons. In each 


case we have to see whether there is an obligation peculiar or 
persorMl to the head of the particular branch or sub- 
branch or an obligation to which the whole family 
eis lable. In the case of a father’s debts the whole 
family is liable; in the case of son’s debts, the son’s branch only 
is liable. Similarly in respect of marriage expenses of the 
daughter“of a father, the whole joint family is liable. Therefore 
after partition the obligation falls upon all the members of the 
family. But in the case of the marriage of a son’s daughters 
(the case put by my brother Jackson, J., in his judgment) 
though during the continuance of the joint family the whole 
famiy must bear the expenses, still primarily, it is the obliga- 
tion of the gpn’s branch and the father has nothing to do with 
it. I do not concede that no part of the family fs liable. lt 
stands exactly in the same position as the son’s debts as con- 
trasted wth the father’s debts. Therefore, after partition it 
falls upon the son’s branch only and not upon the brothers’ 
branches or upon his father. To put the matter briefly, the 
obligations of an ancestor and his family would fall after parti- 
tion upon all the members of the family but the obligation of 
the head of a sub-branch will fall upon that branch after parti- 
tion and not on other collateral branches or upon members 
higher in the gencalogical*tree. The analogy of the debts which 


~ is well established and well known makes my meaning clear. 


But Mr. Raghava Rao says that whereas the law covering debts 
relates to debts that are incurred, we are here dealing, yith an 
obligation which has not yet been incurred but which is to be 
incurred after partition. But the reply to this argument is Àt 
the obligation has been incurred before the partition by the birth 
of the daughters. It is not a cage of obligation which is to be 
incurred after the partition. Only it is to be completed and 
materialised at the actual time of the*°marriage Which may be 
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after partition, but th’s does not mean that the obligation dogs 
not arise before the partition. This is easily seen when we 
remember that the obligation is not merely an obligation’ to 
maintain but the present remnant of wha: was formerly an 


Ramesam J. interest in the property. I therefore hold that the obligation . 


\ 


of a joint family does not after partition fall on the father only 
but on all the members of the family. 

The idea I attempted to express in the last paragraph, 
namely, that the obligation to marry a girl is binding upon her 
father or his descendants but not upcn Ass collaterals or his 


ascendants is also implied in the following dicta. In Narayana ` 


v. Ramalinga * Sankaran Nair, J., says: è 


° 
“Nor ıs it necessary for us to decide, as we have heen pressed to do, 
that if provision for future mairiages is obligatory ıt is so only between 


cobarceners of one generation, though the references in the texts to, 


— ‘brethren’ may support that conclusion.’’ 
Though they did not decide the point they might have dis- 
allowed the marriage expenses in that case on this ground also. 
In Gopalam v. Venkataraghavulu ** Seshagiri Aiyar, J., says: 


“Such a provision should be made only for persons who arê of the 
“same degree of relationship as those who have been married at the ex- 
pense of the family.’’ 


I may here mention that the decision in Gopalam v. Venkata- 
raghavulu ° was reversed by the Privy Coungil on another point. 
In Yerukola v. Yerukola “ the paragraph at page @50 and parti- 
cularly the s¢ntence, “Gopalam v. Venkalarayhavulu® and Jairam 
v. Nathi” are distinct authorities against the extension of this 
concession to persons who are not in the same degree of rela- 
tionship as those who have been married at the family expense” 
are to the same effect. - So also in Jairam v. Nath * it was held 
that the children of a brother are not entitled to any sum for the 
performance of ceremonies on partition. (See also West and 
Buhler, 4th edition, page 714, where they say “but not of a bro- 
ther’s son”). These dicta will not now apply to marriages of 
males after the decision of Ramalinga Annavi y. Narayana 
Annavi,’ which reversed one‘of these, namely, Narayana v. Rana- 
linga, but will still apply to the marriage’ of female members 
of the family. S 

Mr. Raghava Rao also sought to rely on the analogy of an 
iflegitinnite son of a father, whose right to be maintained by 
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a,joint family will fall’on the father only after partition. It 
seems to me that the sons can never be bound by such an obli- 
gation, because, it is an immoral obligation. It is not illegal in 
the sense that the law imposes no obligation on the father; it 
is certainly legal and, so long as the father is joint and espe- 
* cially when he has no self-acquired property, the joint fam ly 
may have to bear the expenses. But after partition to impose 
an obligation upon the sons is to make them liable for an immoral 
opligation of the father. This ground is enough to distinguish 
the case of an illegitimate son. We are here dealing with an 
- obligation of the father which is both legal and moral. 


My general conclesion as to the liability of the joint family 
including the father and sons is also supported by Strange’s 
Hindu Law, Vol. I, page 170. Medhatithi who is a famous com- 
‘mentator on Manu after quoting Manu 9, V. 118, proceeds to 
comment onit At page 53 of the Hindu Law by Ghose, Vol. IT, 
he refers, to the text of Narada, “What is left of the father’s 
property after discharging the father’s debts (shall be divided 
by the brothers).” Then he says, “By payment of debts, the 
duty of marrying a daughter is also intended.” This shows 
that my likening the obligation to marry a daughter with debts 
is not fanciful but is sanctioned by a commentator. Mr. Raghava 
Rao tontends that Medhatithi is only a commentator on Manu, 
an ancient Smrithi writer, and has not got the same weight as 
Mitakshara; but Mitakshara itself is a commentary on the an- 
cient Smrjthi of Yajnavalkya I do not mean to say that when 
Medhatifhi and Mitakshara are in conflict, Medhatithi should 
override Mitakshara in this Presidency. In the present case 
there is no such conflict. I have drawn my conclusion from 
the consideration of Mitakshara itself and I refer to Medhatithi 
merely as supporting my inference. 


Only one question remains to be discussed, namely, whe- 
ther the decision in Ramalinga Autavi v. Narayana Annavi' 
applies to the case of daughters as held by the Subordinate Judge. 
In my opinion, the.two cases are plainly distinguishable. In 
the case of male members the right to maintenance and mar- 
riage is a right existing during jointness and it is tneaddthon 
io the claim of partition. When'a family is divided there are 
no more items of accounts to be settled by ceparceners? When 
the member himself sues for partitiog, it may be said that he 
elects to get one advantage andelose another advantage. , But, 
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as my learned brother Jackson, J., pointed out in the course of 
the argument, the partition may be at the instance of a father or 
an elder brother. In such a case the conclusion in Ragnalinga 
Annavi v. Narayana Annavi looks harder than in the other case 


because the younger unmarried brother does not choose. But even’, 
there it can be said though he loses one advantage, he gets another ° 


advantage, namely, being the master of his own property even if 
he does not desire it. But whatever hardship there may be in the 
matter, it is clear on the other hand that all mutual rights and 
liabilities inter se between two coparceners are put an end to 


by partition. It is difficult to say that there is still a claim by - 


one outstanding against the other. It may be that a father 
may anticipate a suit for partition and may set apart a stfm for 
the expenses of the marriage of an unmarried son prior to the 
suit, and probably future attempts to evade the decision will, 
be made in this direction. The question before me is not to ex- 
plain or justify the decision of thé Privy Council but to see how 
jar it applies to the case of a daughter. In the case of a 
daughter her rights to maintenance and to marriage ex- 
penses are “ot in addition to the right of partition 
but în substitution for an anciett right to a share which 
has now become obsolete. There can be no suit for partit’on 
with her as a sharer. In her case there can be no questign of 
mutual rights and obligation between her and othgr coparcener 
being put am end to by partition. We thus see that every cir- 
cumstance applicable to a male becomes different when attempted 
to be applied to a female. On principle it is difficult fè see how 
a third person’s rights against 4 and B can be affected by some 
action between 4 and B. I have already dealt with the apparent 
anomaly (for it is only apparent) that rights against a joint 
family of certain members may after partition subsist only against 
some of the members and not against all the members. That 
is because the obligation is peculiar to one branch and through 
it only to the whole family. Apart frem that, there is no reason 
why the daughter’s rights should be put an end to by partition 
altogether. It is conceded before us that, after the father’s 
death, brothers, who are liable to the marriage expenses of their 
sisters,*cannot put an end to her right by dividing the property 
hgtween themselves I do not see how there should he a differ- 
ent result during the father’s lifetime. Similar cases occur in 
the case of the right to Mainte@ance of widows ¢@f predearased 
members of the family. Hereagain the right to maintenance is 
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mot put an end to by partition, though, with reference to the 
rejationshup of the widow to the members of the family, her claim 


may after pastition subsist only against some branches and not g 


. against the whole family.. Anyhow in this respect it is clear 


that the position of a female is so different from the position of 
a male member that I hold that Ramalinga Antavi v. Narayalia 
levi does not apply to a female member. I therefore hold that 
the Subord’nate Judge has not correctly decided the third point. I 
would therefore allow a deduction out of the amount to be 
decreed to the plaintiff of a sum of Rs. 666-10-8 being one- 
third of the expenses actually incurred for the marriage of 
one Qf the daughter? after suit. As to the other girls while 
holding that the plaintiff is also liable to contribute one-third 
of the expenses, I think it is not necessary to make an anticipa- 
tory provision by way of Setting apart a particular sum. It is 
true that the decision in Srinivasa Atyattgar v. Thiruvengadath- 
atyangar,” where Spencer, J, directed such a sum should be 
set apart was followed in Gopalom v. Veltkataraghavulu,™ but 
this is after all a matter of discretion. Provided we safeguard 
the rights of parties there is no harm in not actually setting 
apart the amount. It may be that the marriage may never come 
off for reasons which need not be suggested. It is enough to fix 
a maximum limit éor the expenses of marriage and to make it a 
charge on ohe of the items of the plaintiff’s property for one- 
third share. Though one girl’s marriage has cost Rs. 2,000, I do 
not see why Courts should encourage habits of extravagance in 
the matfer of dowry. Where the expenses have been actually 
incurred, it may be, we have no discretion. But where it is to be 
incurred we should do nothing to encourage extravagance. I 
would fix a maximum limit of Rs. 1,500 for the expenses of the 


‘ marriage of each of the two daughters that remain unmarried. 


Of course the actual amount may be less; this is only the maxi- 
mum amount and it is enough to charge an item of the plaintiff's 
share for Rs. 1,000 to cdver one-third share of the expenses of 
the marriages of the two girls. The 1st defendant will give 
notice before the nlarriage and before making his claim to the 
plaintiff's share of the actual amount of the dowry that Jg settled. 
This disposes of the Second Appeal. 


GAN % 
There is a memorandum of objections filed by the plaintiff. 
The Subordigate Judge wouldenot e@quire into the amount of 
i ~—_—_&_ —e 
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mesne profits for the year 1922, though the judgment of the 
District Munsif dealt with it and awarded profits. By a slip, 
the amount of mesne profits was omitted in the decree jebut the 
plaintiff is certainly entitled to the profits. We call upon the, 
Subordinate Judge to hear objections of both parties as to the. 
quantum of profits for that year and report his finding to the * 
High Court within iwo months. Though the appellant has not 
appealed in this matter, I think he is also entitled to be heard 
on the question of the proper amount. There is no need forhign 
to appeal, because there is no decree against him. That is no 
reason why his objections ought not to be heard. Seven days ' 
will be allowed for objections. ° 


~ Another objection raised by the respondent is that fee 21 
was wrongly disallowed by the Subordinate Judge. The ques- 
tion is one of fact and we cannot go into the correctness of the? 
Subordinate Judge’s judgment. It may, however, be pointed out 
chat he relies on the evidence of P.W. 3, which shows that the 
suin was paid to the payee and not to the Ist defendant. This 
objection must be disallowed. . ° 


Both parties will bear their own costs both in the Second 
Appeal and in the memorandum of objections in this Court. 
The order of the Lower Appellate Court as eo costs will stand. 


Jackson, J.—In this suit a son sues his falera his step- 
brother for ations There are three step-sisters, and the 
question for determination is whether provision should be made 
for the costs of their marriages. One of the sisters was married 
after the institution of the suit, and two are still unmarried. 
In the Munsif’s Court the plaintiff seems to have admitted that 
the cost of these marriages would fall upon the coparcenary. 
But the point was taken in the Lower Appellate Court and the 
Jearned Subordinate Judge holds that the liability and cost fall 
upon the father and not upon the brothers. Therefore any mar- 
riage performed or to be performed after the disruption of the 
joint status cannot be a charge upon the coparcenary. The Sub- 
ordinate Judge has assumed that after pdrtition the daughter 
would have no claim upon the family, and applies the ruling 
in Ramak itga Annavi v. Narayana Annavi’ only to justify his 
@nclusién that partition had occurred before oće of the daugh- 
ters was married, so that the expenses of her marriage could 
not be charged against the family assets as cost iħcurred Before 
the family was disrupted. Having found so much he proceeds 

e . 
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“the plaintiff who became divided . . . . was not liable to con- 
tribute out of his share... . towards the marriages yet to 
take? plag . .,” paragraph 16. That follows upon his 
assumptiof of the law, and not upon anything to be found in 
Ramalinga Annavi v. Narayana Annavt. What we have to 


decide is whether his assumption is correct. 


In the course of the discussion two positions stood out in 
clear contra-distinction. It is agreed that the most which a 
dayghfter may claim on partition is maintenance including under 
that term her marriage expenses. The appellant would have 
‘it that this maintenance is claimed as a matter of right against 
the coparcenary, it being the last vestige of the daughter’s ori- 
ginal sH&re. The respondent on the other hand argues that that 
share has passed entirely into oblivion. The maintenance is 
what the daughter may claim from her father, and if it is paid 
by the, coparcenary in the father’s lifetime before partit‘on, that 
is merely because the father happens to be absorbed in the joint 
family. As soon as the father divides from the joint family 
the liability to maintain his daughter is his alone. It is no longer 
a liability chargeable upon family assets. But if he dies before 
partition his liability must be undertaken by the coparcenary, 
and provision made for it on partition. 


I£ the appellang's view is correct, one would expect every 
female member who in the old days would have had an actual 
share st Il to have a right of maintenance chargeable on the family 
property. fo take three generations, calling them father, son, 
and grandson, the daughter and the grand-daughter would both 
have their right of maintenance against the family property. 
But it seems to be conceded that the family would not be held 
liable for a grand-daughter’s marriage expenses, that being an 
obligation which falls after partition upon the son’s share. 
Therefore if the daughter’s right is to be traced to her original 
but obsolete share, there would seem to be a flaw in the logic 
of the argument so long as the grand-daughter is allowed no 
such right. Unless it is to be assumed that these provisions in 
Hindu Law are arbitfary or fortuitous, some logical basis must 
be found other than this original right to share. Ope may 
start with the primary conception that a father must maintain 
his children, a proposition which, if we are to delve ifto preb 
historic times, must have been elt evident before the Mitak- 
shara. Then @ones the idea of “childrén acquiring coparcenary 
rights at birth. Does a daughter ‘acquire such a right, or ihust 


1 (1922) L.R. 49 I.A. 168: LL.R. 45 M 49 43 Ie). 428 (PC). 
R-a 106 . 











842 THE MADRAS LAW JOURNAL REPORTS. ' [vou. 


she be dependent upon her father? The answer to this question 
seems tu be in the Mitakshara, Chapter I, section 7 (5) and 
(14): 

“By the brethren after the decease of thar father, E S should be 


disposed of in marriage giving them as an allotment the fourth part of à 
brother’s share. (14) Therefore after the decease of the father an un- 


marred daughter participates in the imheritance But, before his demise, 


she obtains that only whatever ıt be which her father gives.’’ 

l cannot profess to do more than interpret this English 
version. But it has not been suggested to us that the transla- 
tion is wrong, it is plain English and seems to mean that the 


daughter participates in the inheritance after her father’s death; - 


but before his death she does not. Thaj too is how the passage 
is read in Mayne, section 482, Edition IX: 


‘Where a partition takes place during the hfe of the father, the 
daughter has no nght to any special apportionment She continues under 
tus protection till her marnage, he 1s bound to maintam her, and the ex? 
penditure he is to incur is wholly in his discretion ’’ 


This can hardly mean that where a partition takes place during 
the life of the father, the daughter has a right to some apportion- 
ment, but the special figure must be decided by the father who is 
bound to maintain her. If the father is to incur the expenditure 
it is not incurred by the family assets. Nor do I interpret the 
Mitakshara in that way as reading, after the decease of the 
father an unmarried daughter participates ig the inheritanee and 
before his demise she participates in the inheritence, only the 
exact amount must be decided by her father. If that could be 
the right rendering the translation is most unhappy. el may add 
that if the father can name the figure of the sum to*be appor- 
tioned to his daughter out of the common fund on partition it 
puts him in a very invidious position. 

_I do not think that any help is to be gained from the ana- 
logy of cases where the father is dead before the partition. 
All are agreed that in that circumstance the coparcenary is 
liable; but whether the liability was always upon it, or has fallen 
upon it because a fellow-member is*dead, these cases will not 
help us to decide. 

There does not seem to be a single @ase directly in point. 
eee respondent relies upon the summary of law in Rajna Rao 

v. Rajah of Pittapur, which, I think, supports his case as far 
és it gges, but of course is not a direct decision upon the point. 
The members of an ordinary joint family governed by the 
Mitakshara law are plated in® categories. First there #re the 
pergons with the inchoate right to raise an action of partition, 
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who, so long as they remain joint are entitled to have their 
nécessary expenses paid out of the family income, a right of 
mamtenance which begins where coparcenary begins and ceases 
where coparcerfary ceases. It was not suggested that daughters 
in these days belong to that class, which is confined to the male 
-members of the coparcenary. Then come the maintenance 
holders who cannot succeed as co-owners. Firstly idiots, luna- 
tics, and so on, who suffer from a personal disability. Daughters 
cannot come into that category, because the children of such 
pérséns get the, full right of coparcenary. Lastly there is the 

. class of persons whose right of maintenance lies in personal 
relationship. The husband is obliged to maintain the wife, the 

_ son the parent, and thé father the infant child. It is an obliga- 
tion attaching to the individual, independent of the fact of there 
being joint family property. Therefore it would seem from 
‘this summary that the daughter’s right to maintenance is a 
right*to be mainta‘ned by her father. When her father is a 
member øf the joint family the cost of maintenance will be 
defrayed from the joint income. If her father dies, the joint 
family*must assume the liability. If he lives and goes out of 
the joint family, he takes with him his personal liability to main- 
tain his daughter. If it is held on the contrary that the liabi- 
lity rested originally upon the joint family, and continues to 
rest upon the join® family as a common debt at the time of 
partition, the the observation that the right of the infant child 
to maintenance lies in personal relationship must be held to be 
wrong. ,@ 


If the daughter’s primordial right to a share in the joint 
family property had survived to these days in the form of a claim 
for maintenance and marriage expenses, it would be such an in- 
teresting feature of Hindu Law that modern students and com- 
mentators could hardly have overlooked it. Yet none of them 
mention it; and though the argumentum ab silentio should not 
be unduly stressed, their sflence is certainly significant. Mayne, 
as I read his commentary, does not admit the existence of any 
such right. In her Yather’s lifetime the daughter is dependent 
upon the father (whether he be in or divided from tie ,oparce- 
nary) And'the allotment she gets after his death though it is 
called a fourth share is only a sufficient amount to défray h& 
nuptials. Sir Thomas Strange (Ed. 1830, p. 190) says “Daugh- 
ters fake notf' ng as of right dyring their father’s lifetime.” 
Ghose and West and Buhler do not appear to discuss the ques- 
tion, Sarkar (Ed. V, p. 303) says that a daughter acquires an 
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imperfect right in the father’s property by virtue of which she 
is maintained out of it until marriage, and is also entitled to‘a 
quarter share if partition takes place before her marrigge, fhat 
is to say, when she continues as a member of the faħily. If 
“father’s property” here means joint-family property it undoubt- , 
edly supports the appellant’s case; but may it not mean thats 
the daughter has a claim to maintenance against her father’s 
property; and by virtue of this right she can claim a share when 
her father is dead and she is still a member of the coparcena 
The only way in which an unmarried daughter can cease ohe 


a member of the family would seem to be by her father becom- - 


ing a divided member and herself also hging treated as divided 
in his branch. If that is so, even according to Sarkar com- 
mentary, in the present case the daughter of the already divided 
father would have no right to a share. á 


That the right to maintenance after the death of the natural 
supporter is derived through him, and is not an independent right 
to a share of the family assets is borne out by an obiter dictum 
of Kumaraswami Sastri, J., in Natarajan v. Muthiah Chetty™: 


“persons who by reason of certain circumstances are not entitled to a 
share in the estate are entitled to maintenance by those to whom the 
estate has passed by survivorship The lability to maintain 1s on the co- 
parceners by virtue of the fact that they take the @tate of their de€eased 


* relations.’ e 


And even if one goes back to the earliest texts, the right to 
maintenance seems to be a right against those whoebave sur- 
vived and enjoy the family assets, rather than a right to enjoy 
a share of those assets along with them. “Sisters also who are 
not already married must be disposed of in marriage by the 
brethren, contributing a fourth part of their own allotments.” 
(Mitakshara, Chapter I, VII, 6). Not, be it noted, taking a 
fractional allotment in her own right but looking to the bro- 
thers for a contribution from the, property already divided 
amongst them. But here a difficulty supervened. If a brother 
had to contribute quarters of his share tp several sisters, or 
several brothers to one sister, gross inequalities would result. 
Therefore the commentators exercised their ingenuity and de- 
vised a fictional extra brother whose fourth share the sisters 
could ehjoy. Hence it appears, says the Mitakshara, that 
daughters also participate afte» the death of their fatheg. In 
fact they have become partieipators through the difficulty of 





e 17. (1926) M.W.N. 73 at 76. 
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arranging their maintenance allotment: which is exactly the FoB, 

reverse of the appellant’s theory that they are given a main- Subbayya 
teflancg allotment because they never lost their right to be sie 
partic'pators. o Ramayya. 


And this clearly explains why it makes all the difference Jackson, J. 
whether the father is alive or dead. When he is alive the daugh- 
ters are under his care and there is no question of participa- 
tion. But when he is dead, and the brothers have to allot the 
maiptenance, in working it out, the daughters become a quasi, 
participator. 


This theory also ae what otherwise is difficult to 
understand, why, if the daughter has had a right to share con- 
tinuously from the earliest times it has degenerated (as the 
appellant concedes) into a right of maintenance. Along what 
path of thought or custom did it proceed until it degenerated 
into,maintenance? I can understand its steadily dwindling, and 
being cigcumscribed in all manner of ways, but why if it Rd 
nothing to do with maintenance should it ever have fallen under 
that gategory? Is not the answer that the underlying idea has 
always been maintenance, and not participation? Maintenance 
when the father was alive; and then when his death had thrown 
his responsibilities upon the coparcenary, maintenance at first 
worked out in tergis of a share, and then again treated simply 
as maintenance. 


In this view of the case the assumption of the learned Sub- 
ordinate fudge will be correct, and I am not prepared to disturb 
it. In respect to the other matters raised on appeal I entirely 
agree with Mr. Justice Ramesam, and have nothing to add. Only 
if my view on the main question had prevailed I should have 
allowed respondent his costs. 


Reilly, J—I do not think it is necessary for me to discuss Reilly, J. 
at length the main question in this appeal, which has been dealt 
with in the judgments already pronounced. It is admitted that, 
while a Hindu family remains undivided, the expense of marry- 
ing all the daughtess of the family, whichever member of the 
family is their father, falls upon the family funds., It is con- 
tended: for the plaintiff that the explanation of that is shat the 
expense naturally and properly falls upon each girl's sa 
but, while he is undivided from the rest of the family} his pér- 
sonal obligation must be met {som the family funds. That ex- ° 
planation appears to me to conflict with the conception, of a . 
joint family. As soon as a joint family widens beyond the 
descendants of one living head it becomes clear,*that the right 

e @ è F 
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of each member born into the family arises by birth into the 
family not by descent from one member of the family rathef 
than another. This comes out clearly in the typical joint, family 
of Malabar Law, where no individual has a righf to claim par- 


tition. Every member must be the child of a woman of the’ 


tamily, but the right to ma‘ntenance and the extent of that right 
has no relation to the fact that the member is the child of one 
woman rather than another. The special claim of a child on its 
parent to care and support is a matter of human instinct, which 
may have left its trace on every system of law; but it has esSerf- 
tially no place in the joint family system. If we find that in an 
undivided Hindu family the girls have to be married at the ex- 
pense of the family, I do not think we aré justified in inventing 
for that natural and logical feature of the joint family system 


any explanation other than that it is part of that system. To , 


say that in such circumstances the obligation on the whole family 
t@ggneet the marriage expenses of the girls is due to the fact*that 
they are daughters of a member of the joint family and not due 
to the fact that they are themselves members of the family appears 


to me to confound the explanation how they come to have a*claim- 


on the joint family funds with the nature of the claim itsclf, 
In this case we are concerned with the question on whom the 
clam falls when a son with sisters demands partition while his 
father is alive. But it has been pointed out ind admitted that, 
if after theis father dies his sons make a partitio&, they must 
provide for the marriage expenses of their sisters as if it were 
an obligation of the joint family. In explanation ofethat it is 
suggested for the plaintiff that, if in his life the obligation had 
been primarily that of the father, then, as his interest in the 
joint-family property lapsed to the sons on his death, the obli- 
gation came upon them with it. Apart from that explanation 
being in my opinion in conflict with the conception of a jo'nt 
family it is almost impossible to reconcile the explanation with 
the fact that ancient Hindu Law specified a definite share, de- 
scribed as a fourth, as that of the sister in such a partition after 
her father’s death. By whatever method sych a fourth was to 
be calculated—and about that there were many differences of 
opinione+no method could bring it into any settled proportion 
tothe intgrest of the father which had lapsed to the,sons on his 
death. The fact that a fourth was ever specified for the sister’s 
share in such circumstarges indicates the idea that her gight 
was her own by birth in consonance with the joint-tamily system 
and not merely a right as daughter of a deceased coparcener, 
whose death hit benefited the surviving coparcenerg, 

e e e 
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Then is there any binding authority which drives us to treat 
the daughter of a coparcener not as a member of the joint 
fafnily swith a claim for her marriage expenses on the family 
funds fo be distributed as such on a partition in her father’s 
“life, but as having a claim only on her father and on his share 


* in such a partition? What the plaintiff relies on is Chap. I, VII, 


14 of the Mitakshara. But, if that passage refers to partit’on 
in the father’s life at all, which appears to me open to some 
doubt, it may well mean no more than that at such a partition 
she must be content with the provision he thinks fit to make. 
As the passage says “there is no special precept respecting this 
case’’—in contrast with the special precept that in a partition after 
her f&ther’s death she is to have a fourth. The statement in 
Mayne, S. 482, that, when a partition is made in thy father’s 

e lfe, he is bound to maintain his daughter and pay he: marriage 
expenses is based only on this passage in the Mitakshara, which 
is open to another interpretation. The statement quoted from 
Strange Hindu Law—“Daughters take nothing as of right 
during their father’s life’—-appears to be the learned author’s 
inference from the same passage. I agree with Ramesam, J., 
that there is nothing in Chap. I, VII, 14 of the Mitakshara which 
necessarily supports the view that the daughter’s claim is only 
on her father and not directly on the joint family. 


If theréis no compelling authority to support the plaintiff's 
view of this matter, then the obligation to maintain, and pay 
for the pearriage of, a daughter should fall on the whole joint 
family and be so provided for at. partition even in her father’s 
life, as would be the maintenance of a disqualified son. But 
there is one recognised feature of partitions which is at first 
sight incompatible with this view and has caused me some doubt. 
If a joint family consists of a man and his children and his sons’ 
children, then the maintenance and the marriage expenses of h's 
daughters and his sons’ daughters alike fall on the joint family. 
But if there is a partition between him and his sons, it is admitted 
that the maintenancg and marriage expenses of his sons’ daugh- 
ters thereafter fall upon the branch joint families headed by his 
respectyve sons ls that because the grand-daughters*after all 
are primarily dependent on their fathers? If so, why are not 
the daughters primarily dependent on their father? With great 
respegt I douht whether any analogy dgawn from the son’s debts 
and the father’s debts is of mucheassistance to us in this cqnnec- 
tion. So long as the \vhole family is joint the claims for main- 
tenance and, marriage expenses of both the gyand-daughters 

e e e 
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and the daughters fall on the joint-family funds; but the liabi- 
lty of the joint-family funds for the debts of the sons and of 
their father is not the same. On consideration the explgnation 
of the fact that after a partition between a father and ‘his sons 


the claims of the sons’ daughters for maintenance and marriage ` 


expenses are on the shares of the respective sons only appears 
to me to be that, while a girl is a member of a joint family, her 
claim for such expenses can be only on the joint family to which 
at the time she belongs: when a son who has a daughter is 
divided from his father, he becomes at once the head of a new 
branch joint family even if he has not yet begotten or adopted 
a son: it is on that joint family and its prgperty that his daugh- 
ter’s claim must fall. But, when sons divide from their father, 
their sisters do not remain members of a joint family with their 
father, either a remnant of the old joint family or a new joint 
family which comes into being on the partition; the old joint 
family, so far as the generation of the sons and their sisters is 
concerned, has gone, and, though the father may béget new 
children and so become the head of a new joint family, his daugh- 
iers living at the time of the partition are not members: of that 
joint family. If that is the correct view, then the fact that on a 
partition between a father and his sons the maintenance and 
inarriage expenses of the sons’ daughters fall on the respective 
sons’ branches alone, as do the expenses of the‘sons’ gons, and not 
on all who Were coparceners in the old joint family, is not in- 
consistent with similar claims of the sons’ sisters falling on all 
who were coparceners of old joint family. If one 8% several 
sons alone divides from h’s father and brothers, then his sisters 
remain members of the joint family of his father and his re- 
maining brothers; but in that case the son who goes out by 
division would not escape liability for his share of his sisters’ 
maintenance and marriage expenses. 


I agree therefore with Ramesam, J., that on partition be- 
tween a father and his sons the sons remain liable for the mar- 
riage expenses of their sisters in proportion to their shares of the 
property divided. As mentioned in Vatkifitain Ammatigar v. 
Kallaptran: Aiyangar* it has been a common practice in this 
Presidency to provide in partition decrees for the marriage ex- 
peses of daughters out of the family funds. Of that practice 
we all, I think, have knowledge, and in the District Munsif’s 
Court the plaintiff h' ‘mseff did hot object to it being follwwed 
‘nth’ case It may us be appropriate to fix a definite sum for 
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inarriage expenses years before a marriage takes place; but the 
recognition in the practice that the claim for such expenditure 
is One which rgust be met from the funds of the joint fam‘ly 
and not by the father alone after partition is in my opinion in 
eaccordance with the law. I agree that this matter is not affectel 
“by the decision of their Lordships of the Privy Council in 
Ramalinga Annavi v. Narayana Altai. 

On the other points in the case also I agree with the judg 
ment of Ramesam, J. 


N.S. Decree of the Lower Court modified. 


PRIVY COUNCIL. 


i tOn appeal from the High Court of Judicature at Fort William 
° in Bengal. ] 
PRESENT:—LoRD CARSON, Sir GEORGE LOWNDES AND SIR 
Binop MITTER. 


The Midnapur Zamindary Company, Ltd. .. Appellauts* 
cf. v 
The Secretary of State for India in Council .. Respondent, 


e 

Ctuil Procedure Code (V of 1908), S 100—Finding of fact—Interference 
with—Jursdicufh—Bengal Tenancy Act, Ss. 103-B, 104-H, 111,A—Tenant— 
Tentere-holder or ratyat—Test—Entry in record of rights as tenure-holder— 
Presumption fromm—Evidence rebutting—Sust for declaration that entry is 
erroneous ay@ that tenant ws really occupancy ravyat—Maimtamabuity—Luni- 
lation—Limttation Act, Art 120—Applicabthty—Regulaiton No VII of 1882— 
Settlement records prepared under—Admissibility in evidence against Secre- 
tary of State—Vahve of. 


No second appeal lies on the ground that the First Appellate Court 
came to an erroneous finding of fact. The only question which the High 
Court can consider in Second Appeal is whether the First Appellate Court 
had before it any evidence proper for its consideration in support of its 
finding. If it had evidence proper for its findings notwithstanding statu- 
tory presumptions applicable to, the case its findings of fact are final and 
conclusive. i 

A suit by a tenant for a declarauon that the entry in the record of 
rights to the effect that fe was a tenure holder was incorrect and that he 
was really an occupancy raiyat comes within the proviso to S. 141-A of the 
Bengal Temancy Act, and not within the purview of S. 104-H of thmt Act, 
and the period of limitation applicable to such a suit 1s that provided b 
Art. 120 of the Limitation Act, and not that provided by S 104% of the 
Tenancy Act. p 

Thæ real test, gvhether a holding is tcnur@or raiyati,.depends upon the 
purpose for which the holding was acqgired. 





"P.C. Appeal No. 11 of 1926. e h July, 1929. 
1. (1922) L.R. 49 I.A. 168: I.L.R. 45 AL. 489: 43 M.LJ. 428 (P.C) 
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Held, on the evidence, reversing the High Court and restoring the 
District Judge, that, notwithstanding the entry ın the record of nghts 
finally published on 2nd Apnl, 1915, to the effect that the appellants were 
tenure holders, the appellants were really occupancy railyats and yet tenure 
holders. : 

Settlement records prepared under Regulation VII of 1882, although’ 
they may not have the same evidentiary valuc as the settlement records ° 
prepared under the Bengal Tenancy Act, are evidence against the Secretary 
of State for India in Council 


Appeal No. 11 of 1926 against a decree of the High Court, 
Calcutta (Sanderson, C.J. and Chotzner, J.), dated the, 4th 
August, 1924, which reversed a decree of the District Judge of 


Murshidabad, dated the 9th December, 1921, and restored a ' 


decree of the Subordinate Judge of Murslsidabad, dated the 28th 
March, 1919. ~ 7 j 
The questions for determination on the present appeal were 
whether the appellants were occupancy tenants or tenure holders* 
of the land in suit, and whether-the suit was maintainable having 
regard to the provisions of the Bengal Tenancy Act. 
De Gruyther, K.C. and Ratkes for appellants. 
Dunne, K.C. and K. Brown for respondent. 
29th July, 1929. Their Lordships’ judgment was delivered 


by i 
Sir Binop Mitrter.—This is an appeal from the judgment 
and decree of the High Court of Judicature at Fogt William in 
Bengal, datéd the 4th August, 1924, which reversed the decree 
of the 9th December, 1921, and restored the decree of the Sub- 
ordinate Judge of Murshidabad, dated the 28th Marcff1919. 


The questions for determination in the suit out of which the 
present appeal arises were (1) whether the appellants are raiyats 
or tenure holders of a certain holding in Chur Narainpur consist- 
ing of about 800 bighas, (2) whether the suit comes within the 
purview of section 104-H or the proviso to 111-A of the Bengal 
Tenancy Act, and (3) whether the suit is within time having 
regard to the law of limitation under Section 104H of the same 
Act. 

The Subordinate Judge held that the appellants have not 
proved, that the entry in the record of rights finally published on 
the 2nd April, 1915, to the effect that the appellants are tenure 
I iders #8 incorrect and he further held that the plaintiffs’ suit 
is not maintainable unde the grovisions of section 111-A and 
that the same is barred undey section 104H & it was not 
brought within six months from the date of the certificate of 
the final publxation of the record of rights. 


m e 
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. From the decision of the Subordinate Judge there was an Pig: 
appeal to the District Judge of Murshidabad, who held that the R SAR 


appellants were occupancy raiyats and not tenure holders, and Zamindary 
he further held that the suit was maintainable under S. 111-A e a 

e and was not barred by limitation. v. 

° From this decision there was a second appeal to the High “goe ef 
Court and that Court held that there was no reliable evidence Indla in ° 
to justify the District Judge’s conclusion that the original pur- ` “8 
pose for which ihe tenancy was created was for cultivation. Sir Binod 


°” Mitter. 
The High Court further held, that the onus`of show ng 
that the entry in the record of rights is not correct, was upon 
the appellants and tMat there was no evidence to justify the 
finding that they have discharged the onus. The High ‘Court 
did not decide any other points involved ‘in the case. 


Their Lordships have to observe at the outset that no 
second appeal lies on the ground that the District Judge came 
to an erfoneous finding of fact. The only question which the 
High Court could consider was whether the District Judge had 
before him any evidence proper for his consideration in sup- 
port of his finding. Section 100 of the Code of Civil Proce- 
dure, being Act No. 5 of 1908, corresponds with section 584 of 
the Civil see: Code of 1882. The construction of sec- 
tion 584 ofthe Civil Procedure Code of 1882 has often been 
considered by the Board. In Durga Choudhrain v. Jawahir 
Singh Choudhri* the Board said: 

uos enough in the present case to say that an erroneous finding of 
fact is a different thing from an crror or defect in procedure, and that 
there is no jurisdiction to entertain a second appeal on the ground of an 
erroneous finding of fact, however gross or inexcusable the error may 
seem to be. Where there is no error or defect in the procedure, the find- 
ing of the First Appellate Court upon a question of fact is final, if that 
Court had before it evidence proper for its consideration in support of 
the finding.’’ - 

In Anangamaltjari Chowdhrani v. Tripura Soondari Chow- 
dhrani* the Board laid down the law to the same effect: 

“Tt was in the gpinion of their Lordships within their jurisdiction 
(that is to say within the jurisdiction of the Judges on a second appeal) 
to dismiss the case, 1f they were satisfied that there was, as an Pnglish lawyer 
would express it, no evidence to go to the jury, because that Would not 


raise a question oF fact such as arises upon the issuc itself, but a gateston of 
law for the consideration df the Judge.’’ 





The learned District Judge in hig Aina held, (1) that °° 
the holding in question was acquéred for the purpose of cyltiva- ° 
* 1 (1890) L.R. 17 I.A. 122 at 127: Iẹ$-.R. 18 C (P.C.) . of 
2. (1887) L,R. 14 I,A, 101 at 110. ILL.R. 14 C740 (P.C.). j : 
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P.C: ton of indigo by hired labour; (2) that the Ijara of 1840 could 


“The, not be rightly regarded as the origin of the holding, and that 
ana ae the origin was unknown, and from these findings of fact *he 
Company,, came to the conclusion that the entry in the record of rights 





nitg was wrong and that the appellants were occupancy raiyats. . 
Secreta yof It seems to their Lordships that the real test, whether a ° 
State tor 
è India in holding is a tenure or raiyati, depends upon the purpose for 
Coancil. which the hold’ng was acquired. 
Si: Binod, The respondent relied on section 103-B, clause (3) „anl 


Miter. S section 5, clause (5) of the Bengal Tenancy Act. Their Lord- 
ships have no reason to doubt that in coming to his findings of 
fact the learned District Judge did givegproper weight to the 
entry in the record of rights to which it is entitled undêr sec- 
tion 103-B. He has expressly referred to the statutory pre- 
sumption under section 5, clause (5). If he had evidence proper e 
for his findings notwithstanding the statutory presumptions then 
it seems to their Lordships that his findings of fact were final 
and conclusive. (See Kumeda Prosunna Bhuiya v. Secretary 
of State.) 

Their Lordships will now consider whether there was be- 
fore the learned District Judge evidence proper for his finding. 

It appears that the Menasakkans to whom the holding ori- 
ginally belonged conveyed their interest ingl1873 to Jagendra 
Roy and others who in the‘r turn sold in 1887 to Messrs. Louis 
Payen & Cô Louis Payen & Co. sold their interest in the 
holding to the appellants in 1913. It is a fact worthy of con- 
sideration, that in the present suit the Zamindars or pr®prietors 
under whom the appellants hold, and also the sub-tenants under 
them, admitted that the appellants are occupancy Tatyats. It 
appears from the final settlement report of 1890 that occupancy 
holdings in the mehal in which Chur Narainpur is situate are by 
Jocal custom transferable. Chur Narainpur has been assess- 
cd to revenue from time to time by the Government. The 
appellants drew their Lordships’ attention to the Rubokaris of 
the 27th March, 1851, the 23rd February, 1861 and the 15th 
March, 1871, and the other papers prepared for purposes of such 
settlementse These settlements were for ten years respectively. 
The seftfement of 1871 expired on the 31st March, 1880, but 
wąs extepded to the 31st March, 1890. From these settlement 
records including the Rubokaris it appears that-the only tenants 
cultivating the land were Balde} Saha, Ram Prasad and¢Beni 

i Prasad Hazari (who were also the Zamindars of the mottsa ) ane 


. $ 3 (1984) 19 C,W.N. 1017. 
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the Menasakkans. The Zamindars were growing dofasli crops, 
tnd the Menasakkans were cultivating indigo These settle- 
ment mcords were prepared under Regulation VII of 1882, and 
although they may not have the same evidentiary value as the 


` settlement records prepared under the Bengal Tenancy Act, 


still in their Lordships’ opinion they are evidence aga‘nst the 
Secretary of State for India in Council. 

Mr. De Gruyther has drawn their Lordships’ attention also 

to gertain ekrars executed by the tenants in favour of Louis 

ayen & Co., as also to the account books ranging from 1887 
to 1901. These account books’show clearly that at any rate 
indigo was being cultjvated on a portion of the land in question 
by L8uis Payen & Co. through hired labourers. 

Suits had been instituted upon the ekrars, given by the 
various jotedars or tenants under Louis Payen & Co. and the 
tenants contested these suits on the allegation that these ekrars 
in which Louis Payen & Co. were acknowledged to be occu- 
pancy raiyats were taken by force, but these ekrars were held 
to be,valid. 

It is not necessary to go into further detail as regards the 
evidence, but their Lordships are satisfied after a careful exami- 
nation of the record, that there was evidence before the learned 


‘District Judge preper for his finding. The learned District 


Judge did wot discuss in detail the various settlement records 
and other evidence, oral and documentary, to which their Lord- 
ships’ atfention has been drawn, but their Lordships have no 
reason fb doubt that the learned District Judge fully considered 
them. 

Having regard to the oi of the High Court in second 
appeals it seems probable that the full record of the case wh’ch 
was laid before their Lordships was not placed before the learn- 
ed Judges of the High Court. 

The two other points that their Lordships have to decide 
are whether the suit is maintainable and whether the same is 
barred by limitation. The identical points came up for deci- 
sion in the case of Raja Promoda Nath Roy v. Astruddin Man- 
dal,* and the High Court decided that a suit like the present 
would come within the proviso to section 111-A of the Bengal 
Tenancy Act, and that the period of limitation applicatsle to steh 
suits was that provided by Art. 120 of the Limitation Act. 

Their Lordships concur fh this*decision and the reasons 
given in its suppOrt by’Mr. Justice Chatterjee. s 

4. (1911) 15 C.W.N® 89%. ° 
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For the reasons aforesaid, their Lordships are of opiniog 
that the appeal should be allowed, the decree of the High Court 
set aside, and the decree of the District Court yestored, with 


costs in all the Courts, and they will humbly advise His ‘Majesty f 


accordingly. 
The respondent will pay the costs of this appeal. 
Solicitors for appellants: Burton Yeates & Hart. 
Solicitor for respondent: Solicitor, India Office. 
KR. Appeal allowed. 


[FULL BENCH.]e P 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(Ordinary Original Civil Jurisdiction.) 
PRESENT:—MR. JUSTICE KUMARASWAMI SASTRIAR, MR. 
JUSTICE CURGENVEN AND MR. JUSTICE PAKENHAM WALSH. 
The Commissioner of Income-tax, Madras .. Péetittoner* 
v 


Bl. S. Sivaswami Chettiar .. Assessee (Respdt.). 


Income-tax Act (XI of 1922), Ss. 23 (2) and 22 (4)—Combined notice 
under—Validity of—Non-compHance with terms of—Assessment under 


S. 23 (4) on—Justifiability of —S 22 (2)—Return submitted under—Notice . 


under S. 22 (4) in case of—Valtdity of—Non-complianc€ of terms of —Assess- 
mem under S. 23 (4) in case of—Sustifiabtlity of bd 

A combined notice under Ss 23 (2) and 22 (4) of the Income-tax 
Act of 1922 is a valid notice, and, on non-compliance of the terms thereof, 
an assessment under S. 23 (4) of the Act is justified. °, 


In respect of an assessee who has submitted a return of his income 
under S. 22 (2) of the Act, a notice issued under S. 22 (4) is valid so as 
to justify an assessment under S. 23 (4) in the event of non-compliance 
of the terms of the notice. 


Case stated by the Commissioner of Income-tax, Madras, is 
as follows :— ' 

I have the honour to refer the following case for the decision 
of the Hon’ble ihe Judges of the High Gourt under section 66 (2) 
of the Indian Income-tax Act (XJ of 1922). 

2. The petitioner, Rm. PI. S. Sivaswame Chettiar, a banker. 
who is a regident of Pudukotta State, carries on business in British 
India hs principal place of business being Coimbatore within the 
jupisdiction of the Income-tax Officer, Coimbatere Circle. 

3. Fôr the assessment of the year 192%-28 the Income-tax 
Officer, Coimbatore, sent pim a gotice under sectign 22 (2) of 
the Income-tax Act requiring hig to furnish a return of his income 
during the year ending the 31st March, 1927. A return signed 
aE A 


*O.P, No Wi of 1929, 17th October, 1929. 
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by one “Rm, Pl. S. Tirupathi Mudaliar’’ showing a net income 
ôf Rs. 6,771-11-9 from business was filed before the Income-tax 
Officer, No evidence accompanied the return to show that Tiru- 
pathi MudaliaPhad authority to submit the return on the petitioner's 


- behalf. The Income-tax Officer accordingly returned the form 


to the petitioner directing him to re-submit it after affixing his 
signature to the verification in the return. The return was not 
re-submitted and the Income-tax Officer made the assessment under 
section 23 (4) of the Income-tax Act on the ground that the peti- 
jongr had failed to make a return, About three weeks later the 
petitioner filed again the return signed by Tirupathi Mudaliar and 
at the same time applied to the Income-tax Officer under section 27 
for a re-opening of the assessment, but Without success. He then 
appeated to the Assistant Commissioner and contended that the 
return sabmiticd by his representative was a legal and valid return. 
The Assistant Commissioner set aside the assessment and direct- 
ed the Income-tax Officer to make a fresh assessment on the basis 
of the return made by the representative. 

4, Qa receipt of the Assistant Commissioner’s order the Income- 
tax Officer called on the petitioner under section 23 (2) of the 
inconee-tax Act to adduce evidence in support of his return. One 
Rm. Pl. S. Sitarama Aiyar (whom the petitioner acknowledged at 
a subsequent enquiry, as his authorised representative) applied for 


“a week’s time as he had written to his principal in the Pudukotta 


‘State for some of,the accounts of the business which were then 


with him. his was granted. On the adjourned date one Rim. PI. 
5. Chockalingam Chettiar (whom also the petitioner acknowledged 
at the enquiry referred to above as his authorised representative) 
produced ome of the accounts and put in a “revised written state- 
ment” showing a net income of Rs. 25,272. The Income-tax 
Officer found that certain old accounts relating to one of the busi- 
nesses carried on by the petitioner, vis, the business at Sulur had 
not been produced. He accordingly directed the representative to 
produce those accounts and-adjourned the case to the 29th Novem- 
ber, 1927. Mr. Sitarama Aiyar referred to above appeared on 
that date with the “old accounts” called for and submitted another 
“revised written statememt”’ asking that a certain amount of los; 
said to have been incurred in the old accounts of the Sulur busi- 
ness should be deducted from the amount shown in the first “revised 
written statement” submitted by the other representative Chocka- 
lingam Chettiar. The Income-tax Officer examined thé accounts 
and found that the old account disclosed a profit of Rs, 11,709, 

5. In the coursé of the further enquiries made by him the 
Incogie-tax Officer had reason tp belieye that the petitioner main- 
tained a set of accounts in whichea portion of the profits derived 
by him was shown and‘the production of which he had been evad- 
ing. He therefore issued to the petitioner a notice fo Form No. 86 
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(a combined notice under sections 22 (4) and 23 (2) of the 
Income-tax Act) directing him to appear before him and produce 
certain specified accounts, wig., the accounts in which certain gnonky- 
lending and other transactions detailed by the Incéme-tax Officer 


in the notice were 1ecorded. An attempt was made to serve this ' 


notce On the petitioner in person but as the petitioner could not 
be found the notice was affixed to the door of the business premises. 
From‘ his previous experience of the petitioner’s attitude however 
the Income-tax Officer was of opinion that it was desirable to effec: 
a clearer service of the notice and he accordingly sent anothes 
notice in the same terms by registered post. This was acknow- 
lcdged by Mr. Sitarama Aiyar referred to above. In response to 
this notice the petitioner appeared throughghis vakil but did n t 
produce the particular accounts ın which the transactions referred 
to by the Income-tax Officer were recorded. When questioned 
about them the vakil stated that he could not explain anything as 
Sitarama Aiyar, the petitioner’s agent (the agent who had 'ac- 
kowledged the notice) was away. The Income-tax Officer® did 
not believe the statement about the agent’s absence. And in any 
case it was clear that the petitioner had failed to comply with the 
terms of the notice issued to him under sections 23 (2) and 22 (4). 
The Income-tax Officer accordingly assessed him under S. 23 (4). 


6. The petitioner applied to the Income-tax Officer under sec- 


tion 27 of the Income-tax Act to re-open the assessment and con- , 


tended that he did not maintain any accounts fecording the tran- 
sactions referred to by the Income-tax Officer in his otice under 
S. 22 (4), and that there was therefore no failure on his part to 
comply with the terms of that notiċe. The Income-tag Officer 
1efused to believe in the petitioner’s statement and dismi8sed the 
application. A copy of his order 1s enclosed marked Ex. A, 
(Though it is not perhaps strictly relevant it may be mentioned 
here that the petitioner produced in the course of the assessment 
for the subsequent year, viz., the year 1928-29, the very accounts 
the existence of which he had denied ın his application to the 
Incomé-tax Officer referred to above.) 


7. Against the order of the Incometax Officer under S. 27 
the petitioner appealed to the Assistant Commissioner but without 
success. A copy of the Assistant Commissidher’s order is filed 
marked Ex, B. 


8. The petitioner now requires me to state a case and refer 
forgthe degtsion of the High Court the following questions :— 


(1) © Whether a combing! noticg under sections 23 @ and 22, (4) 
ig a valid notice, and whether ‘on a non-compliance of the terms of such 
a notices an assessment under section®23 (4) could be justified? and 

(#) ‘Whether in respece of an assessee who has submitted a return 
of his income un section 22 (2), a notice issued under section 22 (4) 
e e 
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is valid so as to justify an assessment under section 23 (4) in the event F.E 
ðf non-compliance of the terms of the notice.’’ ; Anaea 
* 9.aMy opjnion thereon is as follows :— of Teme tit, 
Question 1.—The petitioner’s argument is that the notice is ° gid ei d 


F ` invalid because it called on him to appear before the Income-tax Chettlar, ` 
* Officer on a certain date and to produce certain accounts specified 

therein while a notice under S. 23 (2) could only direct him to appear ° 

before the Income-tax Officer or to produce the evidence which 

he had in support of the return. The answer to this argument, as, 

the “Assistant Commissioner has pointed out in his order, is that” 

there is nothing in the Act preventing an Income-tax Officer from 

requiring an assessee under S. 23 (2) to be present before him 

and a, the same time quiring him under S. 22 (4) to produce any 

specified accounts or documents. 


As regards a combination of the two requirements in one 
“notice the validity of such a notice was the subject-matter of a 
deci§ion by a Full Bench of the Calcutta High Court in the case 
of Jn reeHarmukhrat Dultchand' and Rankin, C.J, in the course 
of his judgment observed: 

‘The first question is whether there is anything illegal in the issue 
of a notice under S. 23 (2) and S 2 (4) Iam of opinion that there is 
no reason why these two notices should not be comprised in one document. 
The position is that the assessee is given one date on which he is first of 
all to produce certain accounts or documents required by the Income-tax 
“Officer and he 1s alsogold that on that same date he will get an opportunity 
of producing a further evidence upon which he reles I can see no 
objection at all to this procedure and I observe that in th® case cited to 
us from the Allahabad High Court decided on the 4th January of this 
year [In fle matter of Chandra Sen Jaw, Vaid, Etawah®] a Division 

. Bench ofethat Court was of the same opimon In my judgment there 
is no difficulty upon the answer to the first question ’? 

I would respectfully adopt this reasoning and answer the 
question propounded in the affirmative. 

Question 2.—A similar question was answered in the affirma- 
tive in the case of Rm. S. Rm. Ramaswams Chettiar v. Commis- 
stoner of Income-tax, Madras? (O.P. No. 188 of 1928) by a Full 
Bench of the Madras High Court consisting of the Chief Justice, 
Mr. Justice Beasley and Mr. Justice Reilly. 

For the reason centained in their Lordships’ eee I would 
answer this question also in the affirmative. 


K. V. Krishnaswami Atyar, V. Rajagopala Kiss ahd T. V. 





Ramiah for assessee. . ` 
M. Patanjak Sastri for „Commissioner of Ons gw 
Madris. ° e : 
1. (1928) I.L.R. 56 C 39 (F.B.) @. (1928) I.LJR. 50 A. 589. * o? 
3. (1928) ILL.R. 52 M 1H: 56 M.L.J. 141 .B). ° 
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The judgment of the Court was delivered by 


Kumoraswami Sastri, J—Two points referred to us for 
decision are: (1) whether a combined notice under Sse 23 (2) 
and 22 (4) is a valid notice, and whether on a non-compliance - 
of the terms of such a notice, an assessment under S. 23 (4) 
could be justified? and (2) whether in respect of an assessee 
who has submitted a return of his income under S. 22 (2), a 
notice issued under section 22 (4) is valid so as to justify an 
assessment under section 23 (4) in the event of non-compliance 
of the terms of the notice? 


As regards the first point we think it ig covered by authority. 
That a combined notice may be sent has been held in In r% Har- 
mukhrai Dwlichand, In the matter of Chandra Sen Jains," Com- 
missioner of Income-tax, Burma v. R. M. P. Chettiar Firm* and. 
Ram Kissendas Bagri v. The Commissioner of Income;tax, 
Bengal." 


The second question has, we think, been practically answer- 
ed in Ramaswumi Chettiar v. Commissioner of Inconfe-tax.* 
If a combined notice can be issued, there is nothing to prevent 
the Income-tax Officer from sending a notice, as he has done, 
in Form B, requiring the production of accounts which he wants 
to be produced and are specified on the bac of his notice and 
also requirirfg the person to appear personally. Now, in cases 
where a person appears but does not produce the accounts he is 


asked to produce, we think the penalty under section 2 (4) can , 


be applied. It is not necessary that another notice should be 
sent under section 23 (2) because under section 23 (4) any one 
of the defaults is sufficient to attract the provision that the 
Income-tax Officer can assess on the best of his information. 
The argument of Mr. Krishnaswami Aiyar, as we take it, is, 
where a return has been submitted and even in cases where the 
Income-tax Officer acts under section 22 (4) and wants the pro- 
duction of accounts, he must still issue a notice under S. 23 (2) 
and act after issuing that notice. That is reading into S. 23 (4) 
what is not there. An Income-tax Officer is not bound to make 
up his*rhind the moment he receives a return as to whether he 
agcepts jp or not; it is‘dbpen to him before he deals with the ques- 
tion to call for tht production of accounts and, as the accounts 

e e 





. e 

1. (1928) I.L.R. 5 C. 39 (F.B.) 2. (1928) I.L.R. 50 A. 589. 
3. (19280 I.L.R. 52 U 194 at 202. 56 M.L.J. 141 (F.B.). 
4. (1929) PL.R. 7 Rang. 26. 5. (1927) 2 LTC. 324 (F.B.). 
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have to be proved by somebody, to call the assessee to appear 
in person. If the assessee appears in person but does not pro- 
duce the accoupts there is no reason to say that the penalty under 
„section 23 (4) is not attracted simply because another notice has 
not been sent under section 23 (2) asking him to attend office 
and produce or cause to be produced any records which he may 
rely on in support of his return. This would pre-suppose that 
the Income-tax Officer must work up his mind at once one way 
qr the other and then act and that he cannot suspend judgment 


until he calls for the person assessed to substantiate his return or * 


calls for the accounts to substantiate his evidence. 


We think both tfiese questions have to be answered against 
the petitioner that a combined notice is valid and that an assessee 
can be assessed under section 23 (4) in the event of non-com- 

* pliance with the terms of the notice requiring the production of 
acedunts which the officer in law entitled to call upon him to 


produces The petitioner will pay the costs of the reference, 
Rs. 250. 


ASV. Questions answered in the afirmatve. 
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justment by oxecution of promissory 
note—Validity. ; 
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end pragttioner opfosed té—Effect— 
Ploador’# right to remuneration in ease 
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